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CURRENT TOPICS. 





HE jury no-question is the subject of some 
careful writing by Mr. Eugene Lewis, in the 
January Century. Mr. Lewis considers the abolition 
of the jury system in three aspects, namely: its 
direct effect upon the administration of justice; its 
ultimate effect upon the constitution and character 
of the new tribunal; its effect upon public opinion 
regarding the administration of justice. Upon the 
second point he observes: ‘‘ Any one who has pre- 
pared a case for an appellate court, when it is es- 
sential to review the evidence knows how extremely 
difficult it is, in many cases, to present any adequate 
picture of the testimony to the higher court, even 
with the aid of a stenographer’s report of the testi- 
mony. The appearance and manner of the different 
witnesses, which oftentimes, and justly too, has so 
much weight with the jury, is entirely wanting. A 
skillful and unscrupulous court, organized in the 
interests of a wealthy corporation, seconded by 
able attorneys, as such corporations usually employ, 
might make short shrift for a poor man witha 
doubtful or even a just cause, aided, as too often 
he would be, only by inexperienced counsel, such 
as his lack of means would frequently compel him 
toemploy. The testimony in such cases would 
often not be reported, and very frequently the only 
spectators of the conduct of the court would be the 
litigants and their witnesses. Moreover, every party 
having a cause for trial could know with tolerable 
certainty, for days and usually for weeks and months 
before the trial, what persons would constitute the 
tribunal which would try the case, and if he had 
corrupt intentions, would have ample time to dis- 
cover the weakest points in the character of each 
individual composing the tribunal. The old saying, 
that ‘every man has his price,’ is undoubtedly true 
in the sense that every man is approachable in some 
way, and is susceptible to certain influences— in 
some cases consciously, and in others unconsciously.” 
There is not any thing particularly new in this, but 
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it is well presented, and brings out strongly the 


insuperable objection to a fixed and known body of 
men as triers of fact for the community. 


Under the third point Mr. Lewis cleverly presents 
the argument, which we have often used, based on 
the impersonality of the jury, and the comparative 
inpocuousness of a wrong verdict, and contrasts 
it with the probable result under the other system. 
He says: ‘‘ The odium of an unjust verdict, orone 
that is condemned by public sentiment, whether 
such condemnation is merited or not, is divided 
among twelve men, who separate to their several 
homes and never meet again to act together under 
any circumstances whatsoever. If through mistake, or 
for any other reason, they have given an unrighteous 
verdict, the harm is largely confined to the particular 
case decided ; there is no danger that the same body 
will repeat the offense and thus acquire a cumulation 
of odium. Would not a succession of unpopular 
verdicts, occurring in tolerably close succession, 
even if right, tend to bring a continuing tribunal 
into contempt, and would not the tendency be 
toward causing the populace to suspect bribery and 
corruption on the part of the court? Would not 
every decision in which there was any general 
interest, if made contrary to an uninformed public 
opinion, whether right or wrong, by a court already 
unpopular, add to its unpopularity?” Suppose, for 
example, the verdict of acquittal of Nutt for killing 
Duke, in Pennsylvania, had been the decision of a 
judge instead; the verdict, although universally 
condemned, probably did no harm to any member 
of the jury, certainly none to the general admini- 
stration of justice; whereas the same decision by a 
judge would have almost ruined him, and have 
seriously impaired if not destroyed public confidence 
+in him in other cases. 


The Ohio Law Journal, speaking of the last year’s 
work of the Ohio Supreme Court, says: ‘‘ The 
result of the summing up, at the end of the term, of 
the business disposed of by the Supreme Court and 
Supreme Court Commission during the year, is both 
surprising and satisfactory. For the first time in 
more than twenty years the docket has been re- 
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duced. At the beginning of the term, there were 
eleven hundred and fifty-nine cases pending on the 
general docket; there are now eight hundred and 
two, showing a reduction of three hundred and fifty- 
seven cases. The court disposed of three hundred 
and twenty-six, and the commission, which was 
organized April seventeenth, two hundred and 
forty-nine cases on the general docket, making a 
total of five hundred and seventy-five. * * * 
The court disposed of three hundred and eighty- 
three motions and the commission thirty-six, a total 
of four hundred and nineteen.” But of this number 
of cases one hundred and thirteen were struck from 
the docket. This is certainly a good work fora 
year, but it is not so great a work as that of our 
Court of Appeals for the same period. 


A correspondent informs us that we are in error 
in stating that our Court of Appeals is the only 
ultimate court in this country that has kept up with 
its business for twelve years, and that ‘the 
Pennsylvania Supreme Court clears its docket with 
the utmost regularity every year.” That court is 
one of the ablest in the country, and its reports are 
among the most interesting. We believe it disposes 
of more causes in a year than our court, but we 
suspect that the magnitude and importance of the 
questions involved is very much less, 


The same correspondent offers the following 
suggestion for relieving the calendar of the Court 
of Appeals: ‘‘ That the cases be submitted on the 
printed statements of fact and brief of authorities, 
without oral argument except where the judges 
themselves may ask for it, or special causes may be 
shown. Thatthere would be a great saving of time 
which is now virtually lost in listening to a mere 
repetition or amplification of what is already in the 
hands of the court, need not be argued.” We 
believe that oral arguments are generally very 
useful; indeed, ina majority of cases, indispensable, 
and that they save time. Our judges do not like 
many submissions. The oral argument points to 
the vital questions, and dispenses with a vast 
amount of reading. As practiced in our court, oral 
arguments seldom extend to more than an hour on 
a side, and are generally much shorter. Such 
arguments must be much more satisfactory to the 
profession, and thus to the bench, than submissions, 
for the unsuccessful lawyer cannot plead that the 
judges may have overlooked a vital point, or have 
neglected to read the case and arguments sufficiently 
to apprehend the gist of the matter. We should’ 
regret to see the rule of submission without oral 
argument adopted. 


The annual meeting of the New York State Bar 
Association will be held in this city, Tuesday 8th 
January, at11 o’clock a.m. The annual meetings 
of all the standing committees will be held in this 
city on the 7th January. The oration will be 





delivered by Hon. John G. Milburn of Buffalo, 
The prize essay will be read. A report will be made 
of the visit of the Lord Chief Justice of England, 
and other interesting exercises will be held. A 
large attendance of the bar of the State is desired 
and expected. 


Quoting our recent remarks about the judges 
wearing gowns, the Kentucky Law Journal and 
Reporter says: ‘* The suggestion about uniformity 
in dress is a good one; not that such a thing can 
supply the want of learning, dignity, or any of the 
more substantial qualities that make a good judge, 
but a certain degree of formalism is becoming to 
such high officers, and is calculated to inspire and 
preserve that respect for the bench to which it is 
entitled.” We find very little opposition to the 
project. Most of the influential newspapers are in 
favor of it. A gown would be a particularly safe 
dress for the Kentucky judges, we should say, for 
they seem to bea mark for the insane assassin’s 
pistol. 


The case of Pullman Palace Car Co. v. Gardner, 
post, is well worth reading, especially for the vigor- 
ous and racy charge of the trial judge. The judge 
raises a very interesting query as to what constitutes 
contributory negligence in case of a train robbery. 
He says: A railroad company “ is under no sort of 
obligation to keep people from robbing us, except 
it would be by an onslaught, open violence on the 
cars. In such cases it has been held that the con- 
ductors are bound to protect, not only the persons 
of passengers, but also their property to a reasonable 
extent, as for instance, if some boy, fifteen years of 
age, with a wooden gun in his hand, should come 
in to rob a car, asI believe it is said they do out 
west, and the passengers should crawl under their 
seats, and the conductor and train hands run away, 
when perhaps if they had stood their ground they 
could have prevented it, the railroad company 
might be responsible if the jury should not find under 
the circumstances that the passengers ought to have 
defended themselves. We used to ride around in 
stage coaches; if robbed while in them, the com- 
pany being under no obligation to carry a guard, 
was not responsible for the robbery, although you 
might go to sleep, and they knew perfectly well you 
would go to sleep, or ought to suppose you would, 
for aman could not ride half a dozen days or nights 
without going to sleep; but in the case of a sleep- 
ing car company the great convenience and induce- 
ment held out to passengers is that they will give 
them a comfortable night’s rest. They notify them 
they will make them pay for it, and say to them you 
may go to sleep.” This is rather satirical. The 
difficulty in the supposed case is that the passengers 
are not sure that the gun is wooden, and the robber 
will not let them examine. ‘‘ Quaker” guns kept 
our army at bay some months in front of Manassas 
Junction, in the civil war, and what better can be 
expected of railway passengers? 
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NOTES OF CASES. 


CURIOUS question of statutory construction 
A arose in United States v. Sixty-five Terra-Cotta 
Vases, United States Circuit Court, Southern Dis- 
trict of New York, November 16, 1883, 18 Fed. 
Rep. 508. Section 2505 of the Revised Statutes de- 
clares that among other articles, ‘‘ cabinets of coins, 
medals, and all other collections of antiquities,” 
and ‘collections of antiquity especially imported, 
and not for sale,” shall be exempt from duty. Held, 
to give effect to the second clause, only such collec- 
tions are embraced in the first clause as are ejusdem 
generis with coins and medals. Wallace, J., said: 
‘‘The suit was brought to condemn certain terra- 
cotta vases, Etruscan vases, stone images, spears, 
lances, and other articles, because of their alleged 
fraudulent entry upon importation by the owner to 
avoid the payment of duties. The evidence, in 
connection with the admissions of the pleadings, 
tended to show that the imported articles were a 
collection of antiquities imported by one De Morgan 
for sale, but that he represented in the invoice used 
upon the entry of the articles that they were a pri- 
vate collection, and were not imported for sale, and 
that the representation was false, in that they were 
imported to be sold. The judge ruled upon the 
trial that the imported articles were exempt from 
duty, and that as they were not dutiable there was 
no legal fraud in the attempt to evade the payment 
of duties, and he therefore directed a verdict for 
the owner. * * * The District judge treated 
the question as though Congress in one act had 
exempted all collectionse of antiquities from duty, 
and in a subsequent act, which was designed to ex- 
tend the free-list, had exempted all such collections 
when specially imported and not for sale. If this 
were a correct view, it would seem difficult to main- 
tain that the later act was not a repeal of the former. 
A later statute, so repugnant to a former one that 
the two cannot stand together, repeals it by implica- 
tion. The two here could not possibly be recon- 
ciled; because, if the former stood, the latter could 
have no operation whatever. If every collection of 
antiquities was already exempt, the limitation pre- 
scribed by the later act had nothing to which it 
could attach. Some effect must have been intended 
and must be given to the language employed. It 
will not do to say it was meaningless, or that it was 
employed inadvertently, simply because it conflicts 
with an entire law, or because it may withdraw a 
particular case from the general operation of the act. 
* * * Tf there had been in the section only the 


single description of antiquities under the classifica- 
tion of ‘cabinets of coin, medals, and all other 
collections of antiquities,’ it might be forcibly urged 


that only such collections are exempt as are 
assimilated to coins and medals in their general 
characteristics. * * * But when, following this 
particular description, the same section subsequently 
describes collections of antiquities comprehensively, 
and declares that they are to be exempt condition- 
ally, the distinction in the contemplation of Congress, 





between collections generally and collections of a 
particular class, seems clearly defined. It is only 
upon this assumption that any meaning can be given 
to the later clause, and that effect can be given to 
all parts of the section. No collections of antiquity 
could be exempt when ‘imported specially and not 
for sale,’ if all collections, under all circumstances, 
were already exempt. Upon any other construction 
it would appear that Congress, after exempting all 
antiquities, had proceeded in the same section of a 
law to revoke what it had already declared, by 
exempting them only upon specified conditions. 
The limitation or exception is in the nature of a 
proviso, concerning which it is affirmed that when 
it is repugnant to the main body of the act, the 
proviso shall stand and be held a repeal of the pur- 
view, as it speaks the last intention of the makers. 
Sedg. St. Law, 62.” 


In Louisville and Nashville R. Co. v. MeCoy, 
Kentucky Court of Appeals, November 6, 1883, 5 
Ken. L. J. & Rep. 397, it was held error to instruct 
a jury that a railroad company is bound to the same 
care of an employee that ‘‘a prudent and careful 
man would take care of his family if placed in a like 
situation.” The court said: ‘* The law has a peculiar 
regard for human life, and as the business of con- 
ducting a railroad subjects it to extraordinary 
hazard, the general definition of ordinary care does 
not exhibit that care which the duty of those con- 
ducting railroads requires them to observe in its 
ordinary management. Ordinary care by them is 
that degree of care which a majority of men of 
prudent and careful habits would exercise under the 
same or like circumstances to avoid injury to their 
own person from the same risks which others 
undergo in their service or in obedience to their 
orders, or by reason of the conduct of their hazard- 
ous business. But it is going quite too far to re- 
quire that degree of care which any of such persons 
would take of ‘his family,’ placed in like or similar 
circumstances. For it is against the laws of nature 
to expect a man of the greatest prudence to take the 
same care of an adult engaged in the dangerous 
employment of brakesman, which he has voluntarily 
taken upon himself and agreed to perform with that 
degree of care upon his own part which ordinarily 
prudent persons of his class usually take in pro- 
tecting themselves from danger, as he would of his 
own family placed in a like predicament. For what 
would not a husband and father hazard to protect 
his own family from the ordinary dangers to 
which a brakesman is exposed. Imagine his horror, 
himself controlling every movement of the train, 
were he to see any member of his family engaged 
in the dangerous and difficult office of coupling the 
cars. It was nota fair test. It was calculated to 
transport the jury into sentimental regions in search 
of the exalted degree of care which ordinary pru- 
dence dictates under such circumstances, and opened 
a wide realm in which the skillful advocate could 
‘fling the reins to fancy.’ It is well that ordinary 
care, in such cases, should demand the same care 
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that prudent persons take to avoid injury to them- 
selves. But it ought not to be extended to their 
families, for no prudent man would place his family 
in every situation into which it might be his or the 
duty of others to go, although the duty might be 
attended with more or less danger, or even per- 
formed with safety. If railroad managers or agents 
take the same care of others that prudent and careful 
men usually take of their own persons in like peril 
or under similar circumstances, they should be con- 
sidered as having taken ordinary care.” 


In Batchelor v. Fortescue, Q. B. Div., April 30, 
1883, 49 L. T. Rep. (N. S.) 442, K. was the owner 
of a plot of land, on which excavations were being 
carried out by F., who had contracted with K. for 
that purpose. B., who was employed by K. to 
watch K.’s materials and buildings, was standing 
under an iron tub in which earth was being raised 
by F.’s men, when the chain holding the tub broke, 
and the tub fell on him, thereby causing his death. 
It was not necessary for B. to stand under the tub 
to watch the buildings and materials. Held, that B. 
was a bare licensee upon the spot where he was 
standing, and that therefore he was subject to all 
the risks, there being no obligation on F. to take 
due and reasonable care of him. Smith, J., said: 
“The judgment of Willes, J., in Indermaur v. Dames, 
14 L. T. Rep. (N. 8.) 484; 16 id. 292; L. Rep., 1 C. 
P. 274; 2 id. 311, and the same of Collis v. Seleen, 
L. Rep. 3 C. P. 495, show what is the position of a 
bare licensee under circumstances similar to the 
present. The recent case of Ivay v. Hedges,9 Q. 
B. Div. 80, is also very much to the point. In 
this case the plaintiff, a tenant of apartments, had 
a license from his landlord to use if he liked a 
certain leaden roof to dry his clothes on. There 
was a defect in a rail which was situate upon this 
roof and which was known to the landlord. The 
plaintiff went upon the roof for the purpose of re- 
moving some linen which was there, when his foot 
slipped, and the rail being out of repair he fell 
through to the court-yard below and was injured. 
It was held that inasmuch as the plaintiff had a 
mere license to use the roof if he wished, there was 
no duty upon the defendant to fence it or keep the 
fence in repair.” 

<< @————_ 


XLIV AMERICAN REPORTS. 


HIS volume contains the Jeading cases of the 
T' following: 68,69 Alabama; 60, 61 California; 
49 Connecticut; 67 Georgia; 104, 105 Illinois; 35, 
86, 87 Indiana; 59 Iowa; 29 Kansas; 80 Kentucky; 
34 Louisiana Annual; 30 Minnesota; 92 New York; 
99 Pennsylvania State; 18 South Carolina; 57, 58 
Texas; 13 Texas Court of Appeals; 76 Virginia. 
These embrace every volume of State Reports 
published up to the hour of going to press. The 
editor has contributed many notes, the principal of 
which are: Evidence of similar crimes; malicious 
prosecution for mere suit; fraud in marriage — con- 





cealed pregnancy; contributory negligence — travel- 
ling on defective highway; abatement of public 
nuisance; devise for life with power of disposal. 

The following are some of the most interesting 
cases. 

AGENcy. —An agent having the care of real 
estate is not liable for an injury sustained by a third 
person by reason of the agent’s neglect to keep the 
same in safe repair. Delaney v. Rochereau (34 La. 
Ann. 1123), 456. 

ATTORNEY. —The attorney in a cause is pre- 
sumptively liable for sheriff’s fees on writs delivered 
by him for service. Heath v. Bates (49 Conn. 342), 
234. 

Baru.— Bail in a criminal case are discharged 
from liability by the arrest of the principal upon 
the same charge in the same State by the Federal 
authorities, and his incarceration in another State. 
Commonwealth v. Overby (80 Ky. 208), 471. 

CaRRIER. — A common carrier is not bound to 
transport goods at the same rates of charges for all. 
Ex parte Benson (18 8. C. 38), 564. Railway com- 
panies are bound to afford to passengers on long 
routes easy and safe modes and reasonable time for 
obtaining food, and safe ingress and egress to and 
from refreshment stations, whether controlled by 
the company or by others; and where a passenger 
sustains injury on returning from such station to 
the train by want of sufficient light and the removal 
of the train without notice in his absence, the com- 
pany is liable. Peniston v. Chicago, St. Louis and 
New Orleans Railroad Co. (34 La. 777), 444. 

Crviz DamacE Act. — A wife’s right of recovery 
under the Civil Damage Act is not affected by the 
fact that she had signed the defendant's petition 
fora dram-shop license. Jockers v. Borgman (29 
Kans. 109), 625. 

ConsTITUTIONAL Law. —A statute prescribing for 
the offense of living in adultery or fornication, when 
committed by a negro and white person together, a 
different punishment from that prescribed when the 
offense is committed by two white persons or two 
negroes, is not unconstitutional. Pace v. State (69 
Ala. 231), 513. 

Contract. —A railway company may not con- 
tract in advance with its employees for the waiver 
and release of the statutory liability imposed on 
such companies for negligence of one employee 
causing injury to another employee without regard 
to the negligence of the company. Kansas Pacific 
Railway Company v. Peavey (29 Kans. 169), 630. 

CrimrmnaL Law. — There may be an assault with 
intent to commit manslaughter. State v. Connor 
(59 Iowa, 357), 686.—The statute of bigamy prohibits 
the marriage of any one ‘‘ having a husband or wife 
living.” The statute of divorce prohibits the re- 
marriage, during the life-time of the complainant, 
of any person against whom a divorce has been 
obtained. Held, that one who marries in this State 
in violation of the latter prohibition is guilty of 
bigamy. People v. Faber (92 N. Y. 146), 357.—Ona 
trial for murder, the extent of an amputation of one 
of the prisoner’s legs being a material question, it 
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is error to compel the prisoner to exhibit his leg to 
the jury. Blackwell v. State (67 Ga. 76), 717.—Evi- 
dence that the defendant had by similar pretenses, 
at another time and place, defrauded another 
Masonic lodge, is inadmissible, because such evi- 
dence is never admissible except upon the issue of 
intent, and here intent is not in issue because the 
representations were peculiarly within the defend- 
ant’s knowledge, and if false must have been 
fraudulently intended. Strong v. State (86 Ind. 208), 
292. 

Deep. — Under a joint conveyance to husband 
and wife they hold as tenants by the entirety, and 
the survivor takes the whole estate, notwithstand- 
ing the married women’s enabling statutes. Bertles 
v. Nunan (92N. Y. 152), 361. 

Eviwence. — In an action against a railway com- 
pany for an injury toa horse at a defective highway 
crossing, evidence of former similar accidents at 
the same place is inadmissible; and so of evidence 
that after the accident the company repaired the 
defect. Hudson v. Chicago and North-western Rail- 
road Company (59 Iowa, 581),692.—In an action of 
damages for permanent injury to the eyes, the 
plaintiff having testified, and no medical expert 
having testified, the court may order the plaintiff to 
submit to an examination by a competent expert. 
Atchison, Topeka and Santa Fe Railroad Company v. 
Thul (29 Kans. 466), 659.—A physician, called on to 
make a professional examination of a patient, may not 
be allowed to testify as to his opinion of his health 
on ‘‘ general sight,” before the examination or any 
conversation with him. Grattan v. Metropolitan 
Life Ins. Co. (92 N. Y. 274), 372. 

HomEsteap. —A widow’s homestead right cannot 
be barred by ante-nuptial contract. MeMahill v. 
MeMahill (105 Tl. 596), 819. 

LANDLORD AND TENANT. — Where a landlord lets 
a house knowing that the timbers of the privy floor 
are rotten and unsafe, but conceals the fact from 
the tenant, and the tenant is injured by the defect, 
the landlord is liable therefor. Coke v. Gutkese (80 
Ky. 598), 499. 

Marnriace. — A wife procured a divorce in New 
York for adultery, and the husband was prohibited 
by the decree from remarrying during her life. 
The husband afterward remarried in New Jersey, 
during her life, and returned with that wife and 
resided in New York, and they had a child born in 
New York. The New Jersey statute enacts that 
‘all marriages, where either of the parties shall 
have a former husband or wife living at the time of 
such marriage, shall be invalid, * * * and the 
issue thereof shall be illegitimate.” The New 
Jersey statutes do not prohibit remarriage by 
divorced parties. Held, that the child would inherit 
in New York. Moore v. Hegeman (92 N.Y. 521),408.— 
Where a woman contracts marriage while pregnant 
by another than her husband, and conceals her 
pregnancy, it is for a jury to determine whether 
this is such fraud as avoids the marriage. Allen’s 
Appeal (99 Penn. 196), 101. 





Morteace, — A mortgage on an unplanted crop 
conveys only an equitable title, but this attaches 
instantly on the planting, and is superior to a 
second mortgage executed prior to the planting, 
the second mortgagee having notice of the former 
mortgage. Mayer v. Taylor (69 Ala. 403), 522. 

MounicrpaL Corporation. — A city is not respon- 
sible for the negligence of its fire department 
whereby the property of a citizen is destroyed by 
fire. Robinson v. City of Evansville (87 Ind. 334), 770. 
—No action lies against a city for a personal injury 
caused by coliision with a rope stretched across a 
street, by order of the municipal authorities, in 
order to allow aparade of the fire department. 
Simon v. City of Atlanta (67 Ga. 618), 739. 

NEGLIGENCE. — Where a railway passenger is in- 
jured by a negligent collision of his train with that 
of another company, he may maintain an action for 
the wrong against either company. Wabash, St. 
Louis & Pacifie Railway Company v. Shacklet (105 
Ill. 364), 791.—A traveller, knowing the dangerous 
condition of a highway, is not necessarily negligent 
in persisting in travelling upon it. Henry County 
Turnpike Comgany v. Jackson (86 Ind. 111), 274.— 
In an action against a railroad company for an 
accident at a crossing, it is error to leave it to the 
jury to determine whether the omission to have a 
flagman at the point was negligent. Houghkirk v. 
President, etc., Delaware, etc, Co. (92 N. Y. 219), 370. 

NEGOTIABLE INstRUMENT.— The obtaining by 
the principal of the signature of a surety to a 
promissory note before delivery to the innocent 
payee is not an alteration avoiding the note as to 
precedent surety. Ward v. Hackett (30 Minn. 150), 
187.—A promissory note executed in consideration 
of a father’s naming a child after the promisor, and 
in pursuance of the promisor’s agreement that if the 
child were so named he would provide for its edu- 
cation and support, is on a valid consideration. 
Wolford v. Powers (85 Ind. 294), 16. 

Nuisance. — The owner of land has the right to 
erect small, cheap and movable tenement-houses 
thereon close to the line of an adjacent owner, and 
let them to orderly colored tenants, although his 
avowed purpose is to punish the adjacent owner 
for refusing to sell him his land at an inadequate 
price, and to compel him to do so. Falloon v. 
Schilling (29 Kans, 292), 642.—The mayor of a city, 
by virtue of his office, may demolish a wooden 
dwelling-house in a city, which by reason of the 
combustible nature of its materials and the disor- 
derly character of its occupants endangers the lives, 
health and property of the neighboring residents. 
Fields v. Stokley (99 Penn. 306), 109. 

Repievin. — An execution issued to enforce a 
judgment for the return of property in replevin, or 
its value, may not be resisted upon the ground that 
the property has been destroyed by the act of God. 
De Thomas v. Witherby (61 Cal. 92), 542. 

SLANDER AND LiBeL. — No action lies for a libel 
published only by writing and mailing it to the 
plaintiff. Spaits v. Poundstone (37 Ind. 522), 778. 
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Sunpay. — The publication of a sheriff’s notice 
of sale in a Sunday newspaper is invalid. Shaw v. 
Williams (87 Ind. 158), 756.—It is lawful for a rail- 
way company to run trains for passengers, muils 
and express freight, on Sunday. It is a ‘‘ work of 
necessity.” Commonwealth v. Louisville and Nash- 
ville Railroad Company (80 Ky. 291), 475. 

TeLEcraPH Company. — A telegraph company 
cannot by contract evade a penal statutory liability 
for failure to transmit a message correctly. Western 
Union Telegraph Company v. Adams (89 Ind. 598), 
776. 

TRADE-MARK. — “Snowflake ” is not a valid trade- 
mark for bread or crackers. Larrabee v. Lewis (67 
Ga, 561), 735. 

WATER AND WATER-COURSE. — The owner of a 
saw-mill upon a stream has no right to suffer saw- 
dust or other refuse from the mill to fall into the 
stream, to the injury of a lower proprietor, although 
there is no other way of disposing thereof, without 
rendering the mill useless, and it is the custom so to 
dispose thereof, unless it also appears that the mill 
could not have been constructed so as to avoid the 
necessity. Red River Roller Mills v. Wright (30 
Minn. 249), 194. 

Wivow. — The right of a widow to dissent from 
a provision made for her in her husband’s will in 
lieu of dower is personal, and if she is insane her 
right is defeated. Crenshaw v. Carpenter (69 Ala. 
572), 539. 

Wut. — A will consisting in a printed form with 
the blanks filled in the testator’s handwriting is not 
an olographic will, and no part of it can stand. 
Estate of Rand (61 Cal. 468), 555. 


—_——_@—___——. 


INJUNCTION IN SUMMARY PROCEEDINGS. 

1. As to the application for removal of a tenant. 

The landlord or lessor of the demised premises may 
make application for the removal of a person from 
real property, to the court designated by the statute. 
(Code of Civil Procedure, § 2234, as amended by laws 
of 1881, ch. 122.), i. e., either to the county judge; 
justice of the peace; mayor or recorder of the city; 
District Court of the district within which the prop- 
erty is situated; police justice; justice of the justices’ 
county; city judge; or municipal court ; according to 
the place or locality. If the premises embrace parts of 
two or more towns, the application can be made to 
the proper court in either town. The petition on 
which the application is to be made should be pre- 
pared with accuracy, stating all facts, jurisdictional 
and material. Campbell v. Mallory, 22 How. Pr. 183; 
Powers v. Wilty, 42 id. 352, and be verified substan- 
tially asa pleading. Bowghen v. Nolan, 53 How. Pr. 
485. A final order refusing the delivery of possession 
of premises may before the warrant is issued be 
stayed, as well as the execution for costs, upon the 
tenant paying the rent or giving an undertaking to 
pay the same within ten days; or as prescribed in 
subdivisions 2 and 3 of section 2254, by executing a 
satisfactory undertaking for its payment. 

2. When will an injunction be granted to -stay the 
execution of the warrant ? 

The question as to when and under what circum- 
stances an injunction will be granted and sustained 





by the court, to prevent the issuing of a warrant in 
summary proceedings, is an interesting one not 
only to the profession, but to landlords and tenants 
generally. 

The Code of Civil Procedure, sections 2260 to 2265, in- 
clusive, presents a comprehensive and adequate 
scheme, with specific regulations governing the course 
of action, the method of review, and the limitations 
and conditions under which an injunction will lie to 
stay the warrant in such cases. 

A fair and reasonable interpretation of the intent 
and meaning of § 2265, as to injunctions in such pro- 
ceedings, seems to be, that before or after the final 
order awarding possession of the premises to the land- 
lord, the tenant may in an action brought against the 
petitioner (i. e. the landlord), be entitled to an injunc- 
tion to stay the issuing of the warrant if he show such 
cause as would justify the granting of an injunction 
order in an action of ejectment. 

We have to consider then in what cases or under 
what circumstances in an ejectment action such order 
would be granted. On general principles an injunc- 
tion order will be issued and sustained where there is 
shown to exist an equitable defense. Hilliard on In- 
junction (3d ed. 660), § 4, as in ejectment cases, where 
the petitioner’s title to the premises had terminated; 
where the tenant has acquired some interest or equity 
in the property subsequent to his occupation; where 
the justice before whom the summary proceedings 
were had did not have jurisdiction of the subject-mat- 
ter; where there was fraud or collusion in obtaining 
the judgment known to the petitioner; or where from 
peculiar circumstances the tenant was unable to avail 
himself of his defense before the justice; and where 
there is a strong case of fraud or surprise shown. 

It was held in Sherman v. Wright,49 N. Y. 227, 
232, Allen, J., that an injunction would be granted in 
summary proceedings where the justice had not juris- 
diction—the same being coram non judice—or where 
they were fraudulent or collusive. And the old Court 
of Chancery allowed a stay by injunction, where the 
tenant had an equitable right to retain possession of 
the premises, and where the justice could not give 
him the benefit of it in the proceedings before him. 

Judge Monell, in Mc/ntyre v. Hernandez, 7 Abb. Pr. 
N. S. 214, observed that he never knew a case where 
the plaintiff had a legal defense to the proceedings 
and interposed it and was defeated, that the court 
would interfere. 

The following authorities will be found of interest 
to those who desire to make a more thorough investi- 
gation of this general subject: Valloton v. Seignett, 2 
Abb. Pr. 121; Ward v. Kelsey, 14 id. 106; Roberts v. 
Mathews, 18 id. 199; Bokee v. Hamersley, 16 How. Pr. 
461; Griffith v. Brown, 28 id. 2,4; Reed v. St. John, 2 
Daly, 213, 437; Duigan v. Hogan, 1 Bosw. 645; Gra- 
ham v. James, 7 Robt. 468; Jackson v. Styles, 3 Wend. 
49; Knoz v. McDonald, 25 Hun, 268; Landon v. Super- 
visors, 24 id. 75; Jesswrun v. Mackie, id. 624, 627; 
Brown v. Met. Gas L. Co., 38 How. Pr. 133; Chadwick 
v. Sprague, 1 N. Y. Civil Pro. 422; Broadwell v. 
Holcombe, 4 id. 159. 

In the case of Lynde v. Noble, 20 Johns. 82, de- 
cided in 1822, it was in effect held, that the court to 
which certiorari was brought should not stay the pro- 
ceedings to await the decision upon the certiorari; 
and the Revised Statutes (§ 47, vol. 2, p. 516,) provided 
that the proceedings on any such application ‘“ shall 
not be stayed or suspended by such writ of certiorari, 
or any other writ or order of any court or officer.” 
The cases James v. Stuyvesant, 3 Sand. 665 n., is di- 
rectly in point under the statutes. Where the tenant 
was in possession at the termination of the lease, as in 
Graham v. James, supra, it was held that he could not 
in a summary proceeding beforea magistrate “ to 
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evict him as holding over after the expiration of his 
term, avail himself of the fact that he was equitably 
entitled to a new and further lease from his landlord ;” 
the plea was not within the jurisdiction of the magis- 
trate. Forrester v. Wilson, 1 Duer, 624. Authorities 
seem to concur in this that for an evil under color of 
legal proceedings which has no other remedy, an in- 
junction is the proper order; and where the tenant 
has acted in good faith, and summary proceedings did 
not afford him adequate relief, and equities are shown 
to exist, an injunction will be granted. But on the 
other hand the weight of authorities agree that where 
the tenant has a complete remedy at law, adequate to 
the emergencies of the case; or where he has inter- 
posed a legal defense and failed in it; or omitted to 
set it up when he had the right to do so, an injunction 
order will not be sustained; nor will it be where the 
injunction proceeding is clearly an attempt to have the 
action of the justice reviewed. Armstrong v. Cum- 
mings, 20 How. 313; Broadwell v. Holcombe, supra; 
nor where the issues raised in the action by the ten- 
aunt could have been considered and determined by 
the magistrate. Bean v. Pettengill, 2 Abb. Pr. (N. 8S.) 
58, nor can any one who is not a party to the proceeding 
have an injuuction simply upon showing that he may 
have his possession to the premises disturbed: Aaron 
v. Baum, 7 Robt. 340; Marry v. James, 37 How. Pr. 
52; Grissler v. Stuyvesant, 67 Barb. 77; Seeback v. Mc 
Donald, 11 Abb. Pr. 95; nor where there is an ade- 
quate remedy by appeal, willan injunction be granted, 
Armstrong v. Cummings, supra; Wordsworth v. Lyon, 
5 How. Pr. 463. 

In cases where the magistrate had no jurisdiction a 
writ of prohibition has been resorted to. See Ward 
v. Kelsey, supra; People ex rel. Smith v. Russel, 19 Abb. 
136; People ex rel. Higgins v. McAdam, 58 How. 442. 
But in the case People ex rel. Cook v. Parker, 1 Civ. 
Proc. 446, Larrimore, J., observes that while a 
writ of prohibition lies to restrain a judicial tribunal 
from exercising jurisdiction in matters not within its 
cognizance as well as those in excess of it, it was never 
intended that this remedy should be used asa means 
of interfering with the orderly practice of the courts, 
oras a method to stay summury proceedings. See 
Thompson v. Tracy, 60 N. Y. 31; People ex rel. Best v. 
Steenburgh, 9 Alb. L. J. 411. 

In Chadwick v. Sprague, supra, Rumsey, J., observes: 
“If the justice goes beyond his jurisdiction, either in 
taking cognizance of the proceeding or while he is act- 
ing in it,this court might doubtless restrain ; soit might, 
I think, if it appeared that the tenant had equities 
which the justice could not protect.” 

The most recent cases and those giving a clear ex- 
position of the law arising under section 2265, are Jes- 
surun v. Mackie; Knox vy. McDonald, supra; Chad- 
wick v. Sprague, supra, and Bradwell v. Holcombe, 
supra. 


3. As to appeal and stay of the warrant. 


While the right of appeal remains intact, and whica 
may be availed of and taken from a final order, under 
section 2262 of the Code of Civil Procedure, awarding 
delivery of possession to the petitioner, and a stay 
thereon had upon security being given as required to 
perfect the appeal, an exception in that regard is made 
as to the ‘city and county of New York.” This ex- 
ception is wise and proper for obvious reasons. The 
landlord class in that city are so extensive and the 
values of property so enormous that very large dam- 
age immediately attaches in case default is made in 
payment of rent; and if the property owner there 
were subjected to the further uncertainty, precarious- 
ness and delay in being deprived of possession of his 
premises by reason of a stay on appeal upon security 
being given, there would be vast injury wrought, both 





to the landlord and to the tenant class; and every law- 
yer knows how unavailable and often worthless se- 
curity of that kind proves to be, generally involving a 
long and troublesome litigation to recover and gain 
what?—‘‘a barren sceptre.’”? So the law-makers 
wisely incorporated that exception and further pro- 
vided (in section 2263) that if the final order be re- 
versed on the appeai the court may award restitution 
to the party injured, with right to maintain an action 
for the recovery of damages sustained thereby. But 
if the tenant’s term actually expired before the judg- 
ment of reversal is obtained, as held in some cases, 
restitution should not be awarded. On this and col- 
lateral points, see Chretien v. Doney, 1 N. Y. 420; Peo- 
ple v. Matthews, 38 id. 451; Hayden v. The Florence 
Machine Co., 54 id. 221; People ex rel. Livermore v. 
Hamilton, 39 id. 107; Eten v. Luyster, 60 id. 451; Wol- 
cott v. Schenck, 16 How. Pr. 449; People v. Lockwood, 3 
Hun, 304; People v. Hamilton, 15 Abb. Pr. 328. 

The above cases also substantially hold, and in 
Broadwell v. Holcombe, 4N. Y. Civil Pro. R., it is di- 
rectly held that if there is any error committed in the 
proceedings before the justice, or in his decision on 
any given legal question, the same can only be cor- 
rected by appeal, é. e., where no equities are shown. 
Where the tenant has a remedy at law which is ade- 
quate, equity will not interfere. Besides the excep- 
tion as to the city of New York, contained in section 
2262, the law-makers incorporated another one applica- 
ble to that city (see Laws 1882, ch. 303), to the effect 
that no monthly tenant shall be removed from any 
premises on the ground of holding over his term (ex- 
cept where the same expires on the first of May), un- 
less five days before the expiration of the term, the 
landlord cause notice to be served on the tenant that 
if he doves not remove as required thereby summary 
proceedings will be taken; and section 2238, prescribes 
the manner of the service of such notice. 

An appeal from a final order in summary proceed- 
ings from either of the District Courts of New York 
city must be taken to the Court of Common Pleas 
within the time prescribed, section 8213; from a 
county judge’s order the appeal must be to the Supreme 
Court, sections 1340, 1357; and an appeal may be taken 
from the General Term of the Common Pleas; or 
from any other superior city courts of record, if such 
court by an order consent,to the Court of Appeals, sec- 
tion 2261. When from a final order of the parties of the 
justice of the justices’ court in Buffalo, it must be to the 
Superior Court of that city, section 3045; in the city of 
Brooklyn from the justice’s court to the county court, 
section 3045; in Rochester which ‘‘is deemed a town 
of Monroe county,” the appeal is to the county court 
from the municipal court, sections 3226-3045 et seq. ; in 
Albany and Troy, the appeal is to the county court of 
the county wherein the court is located, section 3213; 
in towns and villages to the county court, section 3045 
et seq. ; in Yonkers, where less than $200 is demanded, 
the appeal is to the county court, but if the recovery 
be for that sum or more, then the appeal must be to 
the Supreme Court; see Laws 1878, p. 232, § 56, subd. 1. 

There can be but one appeal by the tenant and 
under tenant. People v. Giidersleeve, 6 Weekly Dig. 
460. 
As to the time within which the justice must render 
his decision in summary proceedings, Smith, P. J., in 
People ex rel. White v. Loomis, 27 Hun, 830, Fourth 
Department, June Term, 1882, observes that the pro- 
vision, 2 R. S. 247, §124; Laws 1849, ch. 193, §5, subd. 1, 
giving the justice ‘‘ four days” after the submision of 
the cause to him, to render his final decision in certain 
cases, is applicable to these proceedings before a jus- 
tice. 

The several authorities cited and the suggestions 
given above may in some degree, we trust, aid the 
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practitioner, give him a “lift”? in his researches after 
the law as it is in the class of cases mentioned, and if 


so, I shall be satisfied. 
JoHN F. BAKER. 


New York CIty. 
aetemnnaiibipaieeatibes 


SLEEPING CAR COMPANY—DUTY TO PRO- 
TECT PROPERTY OF PASSENGERS. 


PENNSYLVANIA SUPREME COURT, NOVEMBER 12, 1883. 


PULLMAN PALACE CAR COMPANY V. GARDNER. 

A sleeping car company is bound to use reasonable aud or- 
dinary care to protect the property of its passengers, and 
whether such care has been exercised is a question of 
fact. ? 

Where the watchman is absent from his post only a very few 
minutes, and during that time the property of a passen- 
geris stolen, the company is liable if the jury find that 
the theft would not have occurred if the watchman had 
been at his post. 


H. W. Wier, for plaintiff in error. 
W. F. McCook, contra. 


RROR to the Court of Common Pleas No. 1 of Al- 
legheny county. Action on the case to recover 
damages for the loss of a gold watch and some fifty 
dollars in money resulting from the alleged negligence 
of the defendant company, in not exercising proper 
care in the protection of plaintiff and his effects while 
occupying a berth in a Pullman car between Philadel- 
phia and Pittsburgh. 

On April 8, 1881, plaintiff purchased a ticket from 
the company at Philadelphia which secured him an 
upper berth in a sleeping coach leaving Philadelphia 
on the 11:30 Pp. M. train. There were on this train two 
sleepers in charge of five employees, the usual number, 
and consisting of a conductor, one cook and three 
porters. 

The plaintiff on entering the car had on his person a 
gold watch valued at $250 and about $55 in money. 
His berth was already made up, and he retired shortly 
after the train started. Before getting into his berth 
he took off his coat and vest, put his watch and pocket- 
book in the inside pocket of his vest and put it under 
the outside corner of the mattress of his berth, lay 
down and was soon asleep, and did not awake until 
near Huntingdon, about seven o’clock next morning, 
when the passenger conductor called for his railroad 
ticket. On looking for it he discovered that his watch 
and money were gone. He called the porter and sent 
him to tell the conductor, who came, and the - plaintiff 
made known to him that he had been robbed. Officers 
were telegraphed for and met the train at Tyrone to 
search the passengers, but the missing property was 
not found. Two passengers who had taken berths 
from Philadelphia to Altoona got off at Harrisburgh, 
and from this fact were suspected as being the guilty 
parties. Every effort was made by the agents and em- 
ployees of the company to detect the thieves, but of no 
avail. 

The conductor of the sleeper remained on duty in 
the coach until 3 A. M., when he left his post and put 
the colored porter upon guard, who went out for a 
time to black boots. The regulations required a con- 
tinuous watch during the night. 

On the trial the plaintiff offered in evidence a con- 
versation between himself and the porter touching the 
loss when first discovered, to which defendant’s coun- 
sel objected as well as to the offering in evidence the 
deposition of C. C. Darling to prove that he had on 
the same night lost his watch and pocket-book. 

Stowe, P. J., charged the jury as follows: The 
question of law suggested in this case, as you 





have already heard intimated, is in many respects a 
new one and it gives some indication of how, with the 
improvements of the age, new questions arise for 
courts to settle. When suits for losses in sleeping cars 
were first brought it was sought to be established that 
the old doctrine of the liability of innkeepers and 
common carriers of goods applied ; that like innkeepers 
and common carriers sleeping car companies were in- 
surers. At common law, if I gave property to a com- 
mon carrier he had to deliver it to me perfectly safe 
and sound as he got it, the acts of God and the king's 
enemies alone relieving him from so doing. Practi- 
cally that is all done away with now by bills of lading 
making exceptions and reservations. So an inukeeper 
was an insurer of your property to the same extent. 
If a mob would break into his house, carry off your 
trunk, destroy your goods, he was responsible, noth- 
ing but lightning, storm, or the king’s enemies that 
were in open rebellion, not simply rioters, but what 
assumed the dignity of armed rebellion, relieved him 
from liability. It became very apparent that this 
doctrine could not be applied to our times and our 
different circumstances, and the great difficulty has 
been to find some legal, solid principle on which to 
base actions of this kind, so that the carrier in this 
case is the sleeping car company, and you and I, and 
everybody else who uses sleeping cars, should also have 
reasonable protection. In an ordinary car, upon any 
railroad, if you or I purchase a ticket, sit down and go 
to sleep, and somebody picks our pocket, the company 
is under no sort of obligation to make good our loss. 
It is bound to carry us safely so far as our persons are 
concerned, but is under no sort of obligation to keep 
people from robbing us except it would be by an on- 
slaught, open violence onthe} cars. In such cases it 
has been held that the conductors are bound to pro- 
tect, net only the persons of passengers, but also their 
property to a reasonable extent, as for instance, if 
some boy, fifteen years of age, with a wooden gun in 
his hand, would come in to rob a car, as I believe it is 
said they do out west, and the passengers should crawl 
under the seats, and the conductor and train hands 
run away, when perhaps if they had stood their 
ground they would have prevented it, the railroad 
company might be responsible if the jury should not 
find under the circumstances that the passengers 
ought to have defended themselves. We used to ride 
around in stage coaches; if robbed while in them, the 
company being under no obligation to carry a guard, 
was not responsible for the robbery, although you 
might go to sleep, and they kuew perfectly well you 
would go to sleep, or ought to suppose you would, for 
aman could not ride half a dozen days or nights with- 
out going to sleep; but in the case of a sleeping car 
company the great convenience and inducement held 
out to passengers is that they will give them a com- 
fortable night’s rest. They notify them they will 
make them pay for it, and say to them you may go to 
sleep. The principal part of the arrangement is the 
advantage the passenger will have over the ordinary 
car that he can lie down and go to sleep. When you 
have gone to sleep, of course you can’t take care of 
yourself, everybody knows that and for that very rea- 
son the fact that the company notifies you to lie down 
and shut your eyes and go to sleep and thus become 
helpless, it is their duty to take care of you while you 
do sleep, not that they are insurers, not that they say 
you shall not be robbed or cannot be robbed, but they 
will use reasonable and ordinary care to prevent peo- 
ple intruding upon you and picking your pockets or 
carrying off your clothes while you are asleep. That 
is the principle that should underlie all of these cases, 
and it strikes me it is founded on good sense and good 
logic. They know that there are certain dangers to 
the sleeping passengers; their experience, common 
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sense, Without that, would say that there were dangers. 
They know that anybody and everybody, provided they 
are ordinarily respectable looking, can ride in their 
cars. They know the possibility of robbery, and they 
therefore when they notify you to close your eyes and 
rest, say to you and me, we will not say you shall not 
be robbed, but we will say we will exercise a reason- 
able and ordinary care to protect you from robbery. 
Applying that principle you will inquire: Did or did 
not this company at the time this transaction occurred, 
on this particular car, do its duty, and if so, did the 
parties it had employed do their duty in guarding the 
car that night against just such a robbery as occurred ? 
We have it in evidence that the company has done its 
whole duty asa company. They require a constant 
watch to be kept, some person in the body of the car 
where the sleepers are, watching continuously. Mr. 
Smitley and the conductor both say that. If watch 
was kept by one I apprehend it would be sufficient. 
Of course there are many cases that no protection 
could guard against. It is apparent that these berths 
must be made in such a way that the head-boards may 
be easily moved, slipped out; and without you would 
keep a watchman at every berth there might be some 
fellow so expert as to be able to move one out and not 
be detected, just as many thieves can stand right be- 
fore your face and talk to you and at the same time 
pick your pocket and you never suspect it. It is a 
sleight of hand that seems tobe peculiar. Against 
thefts of that kind the company are not bound to pro- 
tect you; but they are bound to protect you against 
such thefts as reasonable care will guard against. In 
this case the evidence satisfies me, and it would seem 
that is the reasonable conclusion from the testimony— 
that however is forthe jury—first, that the regula- 
tions of this company were reasonable and proper. 
Thep kept a guard according to their regulations and 
intended to keep a continuous watch, so that a man 
sitting there could see everything that was going on 
without interfering with the sleepers. He would have 
no business to be away except in a special case. They 
station him at the end of this little aisle where he can 
see the whole length of the car, see any body under- 
taking to crawl from one berth to another, or any 
body in the aisle. It is lit up sufficiently to be able to 
distinguish objects. These Pullman cars seem to have 
been sufficiently manned. There were five employees 
altogether. One man seems to me to have been quite 
enough at a time to guard a car in the way that ordi- 
nary care would require it to be guarded. The con- 
ductor says he was awake in the car till three o’clock, 
I believe it was; cays he was there continuously and 
watched continuously. So far if that is true, he must 
have done his duty. He left his post of observation or 
watch, and put the colored porter upon guard. Now 
the question for you to determine, if you find that 
reasonable care was exercised, as I think it was, up to 
that time, is: Did this colored man do bis duty? 
There is no evidence to indicate that he was not a 
sufficiently proper man. Therefore the company 
would not be liable for having employed a man not fit 
for the purpose. [Did he do his duty? The regula- 
tions required hit to stay in the aisle of the car con- 
tinuously to watch there continuously until 
the danger was over, until daylight. Did 
he do it? If so, where is the evidence of it? 
We have his own declarations that he was on guard 
coming from the conductor; but we have also his own 
declarations to the plaintiff that he went out of that 
apartment for a time to black a pair of boots or shoes. 
If he went out of that aisle, even fora very few min- 
utes, and during that time this robbery occurred, and 
the jury believe that if he had been in his place of ob- 
servation it would not and could not have occurred 
without detection, the company is liable because he 








failed to do his duty to that extent that it allowed 
this robbery to be done. It was his fault and it is 
Visited on the company, although they may have done 
everything they thought right to get a proper man. 
‘Watching ”’’ is not simply to be on watch nominally, 
it is to be on watch actually, to be there, not under 
pretense of continuing there; there, till you get tired 
and then go out and lie down or do something else, 
and let the very thing occur you are put there to 
avoid; watching must be continuous and active. He 
could not watch a car full of sleeping people very well 
if he were in the front part in those little rooms or 
ante-chambers, or whatever they are called, where 
people dress and wash.] 

The counsel have directed your attention to the 
principal facts involved in the case. If you think the 
car was not sufficiently manned at the time, of course 
you have aright to say so; but if you think with me, 
that there were sufficient people there, that one man 
was sufficient, according to the ordinary practice of 
the company, and if you believe, as seems to be the 
case, that the conductor did his duty, then the whole 
thing turns on what was doneafter the conductor 
went off watch, and there you have this evidence, or 
the want of evidence, if you choose. The man that 
could have told us has not come here. The defendants 
intimate that they tried to get him, but he didn’t 
come. If they had not shown that they tried to get 
him the inference would have been against them—that 
they did not want him here. I think that is fairly re- 
butted, but that he has not come is a matter for the 
jury to consider, as to why he did not come. He may 
not have taken this property, probably he did not, be- 
cause the indications are that somebody else did—the 
men who got off under suspicious circumstances—but 
it would lie according to the testimony, between‘those 
two men and the porter, and whether one or the other 
did it, if they did it, the porter allowed them by his 
carelessness to do it, or he did it, the company would 
be liable. I presume there is no pretense however that 
the porter did it. 

All of these matters are for the consideration of 
the jury, the possibilities and probabilities, and you 
have to take it altogether and render such verdict as 
you think proper, bearing in mind of course the one 
simple question, whether at the time the robbery was 
committed, the employees of the company, this man 
in particular, who should have been watching, was do- 
ing his duty and whole duty. If you find for the plaint- 
iff, the rule of law is that he should only recover for a 
reasonable luggage, clothing, personal ornaments and 
a sum of money such as would be ordinarily proper for 
travelling expenses. He had gone away from home to 
be gone a week or more, and I think the amount of 
money—some sixty odd dollars—would not seem to be 
at all unreasonable. I know I would want as much at 
least as that if I was going away (and did not intend 
to spend much), for a week or two; andI think any- 
body going away on business with the expense inci- 
dent to travel could not very safely leave with less 
than a hundred dollars or so. That of course is for 
the jury, not forme. He hada gold watch; it was a 
valuable one, but it would seem to be not of such ex- 
ceptional value as to take it out of the ordinary rule. 
It had been worn about a year, which would some- 
what impair its value as a merchantable article, for 
which there ought to be some deduction, and then he 


- ought to have interest from the time of the robbery 


till the present time. 

Of course if you think the defendant company did 
its whole duty, that the watchman was diligent and 
attentive, you ought to find for the defendant. 

Verdict for plaintiff for $317.80. 

Per Curiam. We have carefully examined the evi- 
dence and considered the assignments of error. Con- 
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ceding that the company is not liable in this action as 
an innkeeper or common carrier; yet a reasonable and 
proper degree of care is imposed on the company. 
Whether it did exercise that degree of care, under the 
circumstances, was for the jury. The main object in 
taking passage in such acar is to permit the passenger 
to sleep. While in that helpless condition a duty rests 
on the company to provide reasonable care and pre- 
caution against the valuables of a passenger being 
stolen from his bed or from the clothes on his person. 
This is not the case of a robbery by force and violence; 
but by stealthy larceny. Unless awatchman be kept 
constantly in view of the center aisle of the car, 
larceny from asleeping passenger may be committed 
without the thief being detected in the act. While 
the fact that another passenger in the same car was 
robbed the same night, was not relevant to prove that 
the defendant in error was in fact robbed, yet it was 
admissible as bearing on the absence of proper care by 
the company. This case was submitted to the jury in 
an able and correct charge. We see no error of which 
the company can complain. 
Judgment affirmed. 

{Note. Thisisin harmony with Woodruff Sleeping and 
Parlor Coach Company v-. Diehl, 84 Ind. 474; 8. C., 48 Am, Rep, 
102; 22 Alb. Law Jour. 90; Palmeter v. Wagner, 11 id. M9, 
Blum v. Southern Pullman Palace Car Co., 1 Flip. 500. Com- 
pare Kinsley v. Lake Shore, etc., R. Co., 125 Mass. 54; S. C.. 
28 Am. Rep. 200; Clark v. Burns, 118 Mass 275; 8. C., 19 Am; 
Rep. 456. Ep. Aus. Law Jovr.] 
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POWER TO MORTGAGE INCLUDES POWER 
TO EXTEND EXISTING MORTGAGE. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 26, 1883. 


WARNER VY. CONNECTICUT MUTUAL LIFE INSURANCE 
COMPANY. 

C. and his wife executed a mortgage on her estate for his 
debt. Thereafter she died and by will gave him an estate 
for life in the property, appointed him executor, and 
granted the power to him to mortgage or to sell the prop- 
erty to pay off the incumbrances thereon. Théreafter he 
and the mortgagee made a valid contract, extending the 
time of payment of the existing mortgage. Held, that 
the extension of time did not discharge the lien of the 
m>rtgage as to the remaindermen, 

PPEAL from the Circuit Court of the United 
A States for the Northern District of Illinois. The 
opinion states the case. 

MatrHews, J. This appeal brings into review a de- 
cree for the foreclosure of a mortgage of real estate 
and asale of the mortgaged premises, and dismissing 
across-bill filed by the appellants praying that the 
mortgage might be declared not to bea lien on the 
premises and delivered up to be cancelled. 

The mortgage in question was dated February 24, 
1869, and was made by Cyrenius Beers and Mary 
Beers, his wife, to secure payment of a debt due from 
the husband to the mortgagee, according to the terms 
of his bond, conditioned for the payment thereof on 
February 24, 1874, with interest at the rate of eight per 
cent per annum, payable semi-annually. The title to 
the real estate mortgaged is recited in the mortgage to 
be in the wife. 

Mary Beers died, leaving a will, which was duly ad- 
mitted to probate in March, 1872. It isas follows: 

“*T, Mary Beers, wife of Cyrenius Beers of Chicago, 
of lawful age and sound mind, in view of the uncer- 
tainty of human life, do make, publish, and declare 
this my last will and testament: 

“First. I order all of my debts to be paid, including 
the expenses of my funeral and last illness, 





“Second. I give and bequeath to my husband, 
Cyrenius Beers, all the estate, both real, personal, and 
mixed, of which I die seised or possessed, to be held 
by him in trust for the following uses, purposes, and 
trusts, and none other, that is to say: To receive the 
rents, income, and profits thereof during his life, with 
the remainder to my children, Mary C. Foster, wife 
of Orrington C. Foster, Rissa J. Beers, and Charles G. 
Beers, share and share alike to them, their heirs and 
assigns forever. 

“But provided that said Cyrenius Beers may in- 
cumber the same by way of mortgage or trust deed or 
otherwise, and renew the same, for the purpose of 
raising money to pay off any and all incumbrances 
now on said property, and which trust deed or mort- 
gage so made shall be as valid as though he held an 
absolute estate in said property. 

‘** But provided further, that the said Cyrenius Beers 
may, in his discretion, during his life, sell and dispose 
of any or all the real estate of which I may die seised 
or possessed, as though he held an absolute estate in 
the same,and out of the proceeds pay any of the incum- 
brances upon any of the property of which I may die 
seised and possessed, and the remainder, over and 
above what may be required to pay the indebtedness 
upon said property, the same being now incumbered, 
to reinvest, in such way as he may see proper, 
and from time to time to sell and _ reinvest 
such reinvestment, to continue to be held in trust 
the sameas the estate of which I may die pos- 
sessed ; that is to say, the said Cyrenius Beers only to 
have the use during his life of said estate, with the 
right of sale and incumber and reinvest, the remain- 
der after his death to go tomy children and their heirs 
forever. 

“Third. I hereby appoint said Cyrenius Beers ex- 
ecutor of this my last will and testament, hereby 
waiving from him all bail and security, asI have a 
right to do under the statute in such cases made and 
provided, as such executor.” 

Cyrenius Beers qualified and acted as executor, ad- 
ministered the estate fully, and was discharged Sep- 
tember 20, 1877. 

The appellants are children and devisees of the tes- 
tatrix, and the only ones interested in the mortgaged 
premises, as such; a brother, the only other child, 
Charles G. Beers, having released his interest to them. 
The life estate of Cyrenius Beers was determined by 
his death, on or about February 25, 1878. 

The accruing interest on the mortgage debt had 
been duly paid by him until the maturity of the prin- 
cipal sum, February 24, 1874, when the appellee and 
Cyrenius Beers entered into a written agree- 
ment whereby the time of payment of the 
principal of the mortgage debt was extended 
and postponed until February 24, 1879, in consider- 
ation of the agreement of Cyrenius Beers to pay the 
same when due, and interest thereon in the meantime 
at the rate of nine per cent per annum, payable semi- 
annually. 

This extension of the time of payment of the mort- 
gage debt was made without any consent thereto on 
the part of the appellants. 

It is claimed on their behalf, that as owners of the 
estate mortgaged by the testatrix to secure the debt 
of her husband, they are in the position of sureties, 
and that the extension of time for the payment of the 
debt, without authority from them, is in equity a dis- 
charge of the lien of the mortgage. 

The appellee insists, in reply to this claim, that the 
agreement by which further time was given for the 
payment of the debt, during which the mortgage was 
continued in force, was anthorized by the will of 
Mary Beers and binds her devisees. Whether this 
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be so is the precise question we are required to de- 
cide. ” 

We are reminded, at the outset of the argument, by 
the counsel for the appellants, that being sureties, 
they are favorites of the law; that their contract is 
strictissimi juris; and that nothing is to be taken 
against them by intendment or construction. It is 
quite true that “the extent of the liability to be in- 
curred must be expressed by the surety, or necessarily 
comprised in the terms used in the obligation or con- 
tract;”’ thatis, “the obligation is not to be extended 
to any other subject, to any other person, or to any 
other period of time than is expressed or necessarily 
included in it.’’ ‘In this sense only,’’ continues Mr. 
Burge, Law of Suretyship (lst Am. ed.), 40, “must be 
understood the expression that the contract of the 
surety is to be construed strictly. It is subject to the 
same rules of construction and interpretation as every 
other contract.’’ Besides the rule of construction ap- 
plies only to the contract itself, and not to matters 
collateral and incidental, or which arises in execution 
of it, which are to be governed by the same rules that 
apply in like circumstances, whatever the relation of 
the parties. Sothat the fact that the appellants oc- 
cupy the relation of sureties cannot control the deter- 
mination of the question whether the agreement, ex- 
tending the time of payment of the mortgage debt, 
and the continuance of the mortgage as an incum- 
brance upon the estate, wasa valid execution of the 
powers conferred by the will of the testratrix. That 
question must be answered according to its own 
rules. 

It is further said however on the part of the appel- 
lants, that the agreement of February 24, 1874, cannot 
be sustained in support of a continuation of the mort- 
gage lien, as an execution of the powers conferred by 
the will of Mary Beers, because it does not appear that 
it was sointended by Cyrenius Beers, the donee of 
those powers. It is argued that the agreement of ex- 
tension makes no reference either to the power or to 
the property of the testatrix, which is the subject of 
the power; that every provision contained in it can 
have its full operation and effect; that is, all that it 
professes to do or provide for can be done, according 
toits full tenor, without referring the act to the 
power, and by referring it solely to the individual 
interest of Cyrenius Beers, as the debtor of the ap- 
pellee. 

This however on an examination of its terms will 
appear to be an erroneous view of the true meaning 
and legal effect of the agreement of extension. It re- 
cites the indebtedness of Cyrenius Beers to the appel- 
lee, as then due and unpaid; that he had applied to 
them to extend the time for the payment of the prin- 
cipal sum; that Cyrenius Beers and Mary, his wife, 
had executed and delivered their deed of mortgage to 
secure the payment thereof; it is thereupon witnessed 
that the Connecticut Mutual Life Insurance Com- 
pany doth thereby extend and postpone the time 
of payment of the principal sum until February 24, 
1879, interest to be paid thereon at the rate of nine 
percent per annum; and in consideration thereof 
Cyrenius Beers agrees to pay the principal sum on the 
day named therefor, and the interest thereon as stipu- 
lated, it being understood that a failure to pay install- 
ment of interest, the whole of the principal sum shall 
thereupon become due, and may be collected without 
notice, together with all arrearages of interest. It is 
also understood and agreed between the parties, that 
nothing in the agreement shall operate to discharge or 
release Cyrenius Beers from his liability upon the 
bond originally given for the payment of the debt, 
“but it is expressly understood that this instrument 
is to be taken as collateral and additional security for 
the payment of said bond.” It is also expressly under- 





stood and agreed between the parties that in the event 
of failure on the part of Cyrenius Beers, “to fulfill, 
keep, and promptly perform, as well in spirit as in let- 
ter, the covenants in said mortgage contained, given 
by said Cyrenius Beers to said company, then at the 
election of the said company, ‘the whole of said prin- 
cipal sum inthe condition of said bond mentioned 
shall thereupon at once become due and payable, and 
may be collected without notice, together with all ac- 
crued interest thereon at said rate of nine per cent per 
annum, any thing herein before contained to the con- 
trary notwithstanding.”’ 

Taking the instrument in all its parts and looking at 
its entire scope and purpose, it must be admitted that 
notwithstanding its omission of any direct and ex- 
press stipulation of that character, its meaning and 
legal effect are, to continue in force, so far as the parties 
to it had lawful authority to do so, the covenants and 
lien of the mortgage as security for the payment of 
the original debt, with the interest reserved at the in- 
creased rate until the expiration of the extended time 
of payment. This effect was undoubtedly intended by 
the parties, and this intention could not take effect 
except by virtue of the powers contained in the will of 
Mary Beers. Cyrenius Beers, as debtor, had no power 
to continue the mortgage in force, nor as tenant for 
life to renew it as a mortgage in fee. This is a demon- 
stration therefore that the instrument must be treated 
as an execution of those powers, because if it cannot 
otherwise operate according to the intention of the 
parties, it must be referred to the power which alone 
can make it effectual in all its provisions. 

The rule applicable in such cases, it is claimed, is 
that deduced as the doctrine of Sir Edward Clere’s 
case, 6 Rep. 17 b, as stated by 1 Sugden on Powers, 417 
(7th London ed.), that ‘‘where the disposition, how- 
ever general it may be, will be absolutely void if itdo 
not inure as an execution of the power, effect will be 
given to it by that construction.” Mr. Chance how- 
ever says: ‘‘There are indeed in the case dicta ap- 
parently to this effect, that if the instrument refer not 
to the power and can have some effect by means of the 
interest of the party, though not all the effect which 
the words seem to import, still the instrument shall 
not operate asan execution of the power, the inten- 
tion being thus contravened. It appears quite clear 
however at this day, anda reference to the authori- 
ties will, it is apprehended, show that it has been con- 
sidered clear for nearly two centuries that the rule is 
not thus confined; indeed it may well be asked why, 
admitting that the intention cau be discovered to pass 
all, the intention should not prevail in the one case as 
well as in the other? What rule of law or construc- 
tion would be thereby violated?’’ Chance on Powers, 
§ 1597, vol. 2, p. 72 (London ed.), 1831. And Sir 
Edward Sugden said: “And notwithstanding Sir 
Edward Clere’s case, an intent, apparent upon the face 
of the instrument, to dispose of all the estate, would 
be deemed a sufficient reference to the power to make 
the instrument operate as an execution of it, inasmuch 
as the words of the instrument could not otherwise be 
satisfied. 2 Sugden on Powers, ch. 6, § 8, p. 412 (7th 
London ed.). In the present case, as we have seen, the 
legal effect and meaning of the instrument cannot be 
satisfied without treating it as an execution of the 
powers under the will, for Cyrenius Beers, merely as 
debtor, as mortgagor, and as owner of the life estate 
under the will of his wife, could not lawfully agree to 
keep in force and renew a mortgage upon the estate 
of which the appellants were devisees in remainder in 
fee. 

The Supreme Court of Illinois in the case of Funk 
v. Eggleston, 92 Ill. 515, had the question under con- 
sideration, and in a learned opinion, in which a large 
number of authorities, both English and American, is 
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reviewed, discarded even the modified English rule of 
later date, and adopted that formulated by Mr. Jus- 
tice Story in Blagge v. Miles, 1 Story, 427, as follows: 
“The main point is to arrive at the intention: and ob- 
ject of the donee of the power in the instrument of ex- 
ecution, and that being once ascertained, effect is 
given to it accordingly. If the donee of the power in- 
tends to execute, and the mode be in other respects 
unexceptionable, that intentiou, however manifested, 
whether directly or indirectly, positively or by just 
implication, will make the execution valid and opera- 
tive. LIagree that the intention to execute the power 
must be apparent and clear, so that the transaction is 
not fairly susceptible of any other interpretation. If 
it be doubtful, under all the circumstances, then that 
doubt will prevent it from being deemed an execution 
ofthe power. All the authorities agree that it is not 
necessary that the intention to execute the power 
should appear by express terms or recitals in the in- 
strument. Itis sufficient that it should appear by 
words, acts, or deeds demonstrating the intention.” 

The rule as adopted by this court was tersely stated 
by Mr. Justice Strong in delivering its opinion in 
Blake v. Hawkins, 98 U. 8. 315-326, in this form: “If 
the will contains no expressed intent to exert the 
power, yet if it may reasonably be gathered from the 
gifts and directions made that their purpose and ob- 
ject were to execute it, the will must be regarded as 
an execution. After all, an appointment under a 
power is an intent to appoint carried out, and if made 
by will the intent and its execution are to be sought 
for through the whole instrument.” 

In the case of Munson v. Berdan, 35 N. J. Eq. 376, it 
issaid: ‘“‘Itis sufficientif the act shows ‘that the 
donee had in view the subject of the power.” 

And in White v. Hicks, 33 N. Y. 383-392, Denio, C. 
J., said: ‘This doctrine proceeds upon the argument 
that by doinga thing which, independently of the 
power would be nugatory, sbe (the donee of the power) 
conclusively evinced her intention to execute the 
power.” 

And in Sewall v. Wilmer, 132 Mass. 131-134, the 
Supreme Judicial Court of Massachusetts, in refer- 
ence to a will made in Maryland, which was the domi- 
cile of the testatrix, but the provisions of which re- 
lated to both real and personal estate situated in Mass. 
achusetts, held it to bea valid execution of a power 
contained in the will of herfather, whose domicile was 
in that State, although it would have been otherwise 
held in Maryland. Gray, C. J., said: ‘ Butin this 
Commonwealth the decisions in England since our 
Revolution, and before the St. of 7 Will. IV, and 1 
Vict., ch. 26, § 27, have not been followed; the court 
has leaned toward the adoption of the rule enacted by 
that statute as to wills thereafter made in England, 
namely, that a general devise or bequest should be 
construed to include any real or personal estate of 
which the testator has a general power of appoint- 
ment, unless a contrary intention should appear by 
his will; and it has been adjudged that the mere facts 
that the will relied on as an execution of the power 
does not refer to the power, nor designate the property 
subject to it,and thatthe donee of the power hag 
other property of his own upon which his will may 
operate, are not conclusive against the validity of the 
execution of the power; but that the question is in 
every case a question of the intention of the donee of 
the power, taking into consideration not only the 
terms of his will, but the circumstances surrounding 
him at the time of its execution, such as the source of 
the power, the terms of the instrument creating it, 
and the extent of his present or past interest in the 
property subject to it.” 

We cannot doubt that Cyrenius Beers, in the agree- 
ment of February 24, 1874, intended to exert whatever 





power had been conferred upon him by the will of his 
wife to continue in force the mortgage to the appellee, 
as an incumbrance upon her estate, for the reason that 
it is upon that supposition alone that it can have its 
due legal effect, ut res magis valeat quam pereat; and 
by force of the rules which we have seen ought to gov- 
ern in such cases, we hold that if the agreement, as 
made, is within the scope of the power, it must be re- 
garded as a valid execution of it. 

The question next to be considered therefore is, 
whether Cyrenius Beers was empowered by the will of 
his wife to consent to an extension of the time of pay- 
ment of the mortgage debt, and a continuance thereby 
of the lien on the mortgaged estate. 

It is to be observed, in the first place, that he is made 
executor of the will, tenant forlife for his own use of 
all the property of the testatrix, and trustee of the 
legal title. Whether his title as trustee is to be con- 
sidered as a fee simple or for life, or a chattel interest 
only, it is not necessary to decide. Its duration is to 
be measured by the nature of the purposes for which 
it was created, and they include the power to mort- 
gage, to sell, and to reinvest in his own name as trus- 
tee. Anditis not without significance, although of 
how much importance is not material, that the re- 
mainder in fee limited to the children of the testatrix, 
and which is described as a limitation of all the estate, 
of which the testatrix should die seised or possessed, 
is subsequently referred to, as what shall remain sfter 
the death of the tenant for life, and after the exercise 
by him of the power of mortgaging or selling and re- 
investing has been exercised for the purpose of paying 
the indebtedness upon the property. It is further to 
be noticed that the powers to mortgage and to sell are 
authorized to be exercised by him for the purpose 
specified, ‘‘as though he held an absolnte estate in 
said property."’ The specific power given is to ‘‘in- 
cumber the same by way of mortgage or trust deed or 
otherwise, and renew the same for the purpose of rais- 
ing money to pay off any and all incumbrances now on 
said property,’’ and the additional power to “sell and 
dispose of any or all the real estate of which I may die 
seised or possessed, as though he held an absolute 
estate to the same, and out of the proceeds pay any of 
the incumbrances upon any of the property of which I 
may die seised and possessed,” and ‘‘the remainder 
over and above what may be required to pay the in- 
debtedness upon said property, the same now being 
incumbered, to reinvest in such way as he may see 
proper, and from time to time sell and reinvest, such 
reinvestment to continue to be held in trust the same 
as the estate of which I may die possessed.” 

It is too plain to admit of dispute that under these 
ample powers Cyrenius Beers might have secured, by 
anew mortgage, aloan of the sum of money, at the 
stipulated rate of interest, necessary to pay his in- 
debtedness to the appellee, and that he might, bya 
new loan from the appellee itself, secured by a new 
mortgage, upon the same terms and for the same time 
as granted by the agreement of extension, have raised 
the money and discharged the mortgage now in suit. 
Such atransaction would have been strictly within 
the letter of the authority. And yet it would, in fact, 
have been nothing but what was accomplished by the 
agreement of extension, namely, a continuance of the 
old loan, secured by the old mortgage for a new term, 
and at a higher rate of interest. The two transac- 
tions, though not the same in form, are so in sub- 
stance, and a substantial execution of the power is all 
that isrequired. In the case of Bullock v. Fladgate, 1 
Ves. & Bea. 471, where the power was to convert an 
estate into money and to purchase other lands, which 
were the subject of the appointment, the master of 
the rolls, Sir Wm. Grant, no conversion having taken 
place, but the original estate having been appointed, 
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said: “Llapprehend that equity will uphold an ap- 
pointment of the estate itself as amounting substan- 
tially to the same thing; on which principle it is that 
appointments deviating considerably from the title of 
the powers under which they were made have fre- 
quently been supported.” 

The power to incumber the estate “ by way of mort- 
gage or trust deed or otherwise, and renew the same,” 
is broad enough to include the renewal and extension 
of an existing incumbrance as wellas the creation of a 
new one; and this is not inconsistent with the declara- 
tion that it is to be ‘‘ for the purpose of raising money 
to pay off any and all incumbrances now on said prop- 
erty.’’ The object clearly was to meet the demand of 
the existing mortgagee for punctual payment of the 
debt secured, and to prevent the pussible sacrifice of a 
forced sale to satisfy the demand, if not complied 
with; an object which could as well be accomplished 
by extending the existing mortgage, as by substitut- 
ing a new one in its place. The power to renew a 
mortgage given for the purpose of raising money to 
pay off an existing incumbrance is expressly given; to 
renew an existing one, to avoid the necessity of creat- 
ing a new incumbrance, is we think reasonably and 
fairly to be implied, as equally within the intention of 
the testatrix, and within the scope of the powers 
created by the will. The extension of a mortgage 
debt, and continuance of a mortgage lien, is one mode 
of incumbering the property, and may be astep, and 
possibly, under some circumstances, a very important 
and necessary one, in preparing for its payment and 
extinguishment. Indeed it might well be as the trans- 
ation shows the parties to it so understood, that 
Cyrenius Beers, uniting in himself the various char- 
acters of principal debtor and joint mortgagor, and of 
executor of his wife’s will, tenant for life of the estate 
devised, and trustee with the ample powers conferred 
upon him of dealing with the incumbrance, was in 
reality constituted by the testatrix as the representa- 
tive of all the interests created by the will, fully au- 
thorized, as if he were absolute owner of the estate, 
even as she could have done in her life-time, to consent 
to the extension of the time of payment of the mort- 
gage debt without prejudice to the mortgage secur- 
ity. 

There is no error in the record, and the decree of the 
Circuit Court is affirmed. 


——_-___—_—_ 


BROOKLYN BRIDGE TRUSTEES NOT LIABLE 
FOR INJURY TO ONE CROSSING 
BRIDGE CAUSED BY 
PANIC. 


NEW YORK CITY COURT, NOVEMBER 20, 1883 


HANNON vV. AGNEW. 

The trustees of Brooklyn Bridge held not liable for injury to 
one crossing the bridge, caused by a panic among those 
travelling thereon, either on the ground of permitting the 
bridge to be overcrowded, or on that of not appointing an 
adequate police force to prevent such an accident. 
CTION against the trustees of the Brooklyn bridge 

for personal injuries to plaintiff while crossing 
the bridge on Decoration day, 1883. The accident took 
place during a panic among those travelling upon the 
bridge upon the day mentioned. The court dismissed 
the complaint. 


James M. Lyddy, for plaintiff. 


Bergen & Dyckman and A. J. Vanderpoel, for de- 
fendants. 


McApam,J. While it is true that when an individ- 
ual sustains an ivjury by the misfeasance or non- 





feasance of a public officer, who acts or omits to act 
contrary to his duty, the law gives redress to the in- 
jured party by an appropriate action (Adsit v. Brady, 
4 Hill, 680; Shepherd v. Lincoln, 17 Wend. 250; Smith 
v. Wright, 24 Barb. 306; Robinson v. Chamberlain, 34 
N. Y. 391; Hover v. Barkhoof, 44 id. 122; Connors v. 
Adams, 13 Hun, 429), yet public officers are not liable 
for the misconduct or malfeasance of such persons as 
they are obliged to employ, the maxim respondeat 
superior having no application” to such officials. 
Murphy v. Commissioners, 28 N. Y. 134; Donovan v. 
Mc Alpin, 85 id. 185; 1 Dillon Mun. Corp. 298, note. In 
other words, public officers while liable to a civil 
action for willful and capricious omission of duty re- 
sulting in injury to the party complaining, are not 
liable for mere neglect not personal. In the present 
case no personal neglect has been proven against any 
of the defendants. The negligence charged against the 
defendants consists: 

First. In allowing the bridge under their manage- 
ment to be overcrowded on the day the accident oc- 
curred. 

The evidence proves that there were 87,000 people 
upon it on the day of the accident, and that 183,000 had 
crossed it in safety on a previous day; that the arrange- 
ments were alike on both days. 

Second. In not appointing an adequate police force 
as required by theact under which the defendants 
were appointed. 

The superintendent, by and with the approval of the 
chairman of the committee on organization appointed 
by the boardof trustees, selected and appointed what 
they regarded as an adequate police force, which 
proved sufficient on all occasions priorto the one on 
which the plaintiff received her injuries. The evi- 
dence fails to show that the alleged irregularity of 
such appointment in any way contributed to the ac- 
cident, or that it would have been avoided if double 
the force had been appointed. The crowd upon the 
bridge became panic-stricken and unmanageable, and 
it does not appear thatany personal or individual act 
of the defendants could have prevented such a result. 
The injury which the plaintiff received was caused by 
the surging crowd, and no personal act of the defend- 
ants has been shown to have been the proximate cause 
of it. 

The trustees acting individually have no powers or 
functions. The act authorizing the appointment of 
the trustees provides that they shall have power to 
make all needful rules and regulations for the govern- 
ment of their board; to appoint one of their number 
president, and also a secretary and treasurer, and such 
other officers and subordinates as may be necessary for 
the performance of their duties. Laws 1875, ch. 300, § 
6. The trustees are therefure to meet and act as a 
board, in which a majority of the trustees governs 
(Angell & Ames, Corp., § 501); andin which the mi- 
nority has no practical control. To hold the trustees 
of a public work, undersuch circumstances, personally 
and individually liable for acts such as the complaint 
charges, would entail a dangerous responsibility that 
few would be willing to assume. It would be respon- 
sibility without control. 

The trustees have no pecuniary interest in the 
bridge or its income. Their office is one of honor, 
without emolument. The title to the bridge is vested 
in the cities of New York and Brooklyn, and the in- 
come therefrom is by the terms of the act to be ap- 
plied toward the payment of the principal and interest 
of allbonds of the said cities in proportion to the 
amount issued by the said cities respectively. The 
office held by the trustees was created by the State, 
which by legislative enactment formed in effect a new 
district, composed of part of two cities, and directed 
the number of trustees who were to have the manage- 
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ment and control of the bridge, which was declared to 
be a public work. The act provides the mode of ap- 
pointment of the trustees, defined their powers aud 
prescribed their duties. The act provides that the 
persons appointed, together with the mayors and 
comptrollers of said two cities, shall constitute the 
‘‘ Board of Trustees”? of said bridge, so that in the 
performance of their duties the trustees are not to act 
on their individual judgment, but only after a con- 
certed plan of action deliberately agreed upon at a 
regular meeting of the board, at which, after mutual 
consultation and advice, the majority is to determiue 
what shall or shall not be done for the public good. 

Under the circumstances, no personal, individual 
liability attaches to the trustees for the acts imputed 
to them by the plaintiff. 

No personal negligence has been proved against the 
superintendent, and he being a public officer, is not 
liable for the negligent acts of the subordinates under 
his direction. 

If the accident of which the plaintiff complains had 
happened upon a turnpike or bridge conducted by a 
private corporation for gain, a different question 
might arise; but under thecircumstances disclosed by 
the evidence, the defendants are not personally and 
individually liable, and the complaint must be dis- 
missed. 


ACKNOWLEDGING OFFICER CANNOT 
AMEND DEFECTIVE CERTIFICATE 
OF ACKNOWLEDGMENT BY 
MARRIED WOMAN. 

MISSOURI SUPREME COURT, NOVEMBER 5, 1883, 


GILBRAITH Vv. GALLIVAN. 


Anacknowledging officer omitted in his certificate a state- 
ment that a private examination of a married woman who 
executed a deed, acknowledged before him, had been 
taken or made, thus rendering the deed void as to her. 
Thereafter and after he had ceased to be an officer he in- 
dorsed a certificate in proper form containing a statement 
that a private examination was taken. Held, that the 
second certificate did not validate the deed as to the mar- 
ried woman, 


CTION of ejectment. Sufficient facts appear in 
the opinion. Plaintiff appealed from a judgment 
for defendant below. 


J. M. Crutchfield, for appellant. 
O. L. Houts, for respondent. 


Winstow, Com. This isan action of ejectment for 
an undivided interest in 160 acres of land in Johnson 
county, Mo., commenced in the Circuit Court 
of that county January 21, 1879. The petition is 
in the usual form, and the answer isa general denial, 
except the admission that defendant was in posses- 
sion. The trial was before a jury, and the verdict and 
judgment were for defendant, to reverse which the 
plaintiff brings the case here by appeal. 

It was admitted on the trial that George Reiter was 
the common source of title; that plaintiff is one of the 
only five equal heirs of one G. F. Maus, who died in- 
testate befure the commencement of this suit; that 
plaintiff was a married woman at the time, but her 
husband was dead before the commencement of this 
suit; that defendant holds the possession; that the 
damage shall be one dollar, the rent and profits two 
dollars per month. 

Plaintiff next read in evidence a deed from George 
Reiter and wife to George F. Maus forthe entire land, 
dated December 14, 1864, which was in all respects suf- 
ficient to vest the legaltitlein him, This made out a 





prima facie case for plaintiff, and entitled her to the 
verdict and judgment. 

For the purpose of showing this prima facie title out 
of plaintiff and in himself, defendant offered in evi- 
dence a deed from the admitted heirs of G. F. Maus to 
Ursula Reiter, embracing the land in controversy, 
dated July 7, 1866 and purporting to be acknowledged 
before C. M. Gordon, clerk of Probate of Moniteau 
county, Mo., on the day of its date. This deed is 
signed by plaintiff and her then husband, whose name 
appears on the face of the deed and in the certificate 
of acknowledgment, but the certificate of the notary 
entirely omits the privy examination of the plaintiff, 
thus rendering the deed void as to her. 

To remedy this defect the deed was sent to Gordon, 
who on April 5, 1871, indorsed a proper certificate 
upon it, containing the privy examination of plaintiff. 

This certificate recites the appearance of the parties 
as the date of the deed. In the body he describes 
himself as clerk of the Probate Court, but the testi- 
monium is as follows: ‘In testimony whereof I have 
hereunto set my hand and affixed the seal of said 
court this 5th day of April, 1871. C. M. Gordon, late 
clerk of Probate Court.” 

This deed was objected to by plaintiff, because not 
properly acknowledged. The objections were over- 
ruled and the deed admitted. Defendant then intro- 
duced a deed from Ursula Reiter and her husband to 
himself, dated October 22, 1874, forthe land in con- 
troversy. No acknowledgment or certificate of re- 
cord appear, but plaintiff saved no exceptions on these 
grounds. 

Plaintiff in rebuttal offered evidence to show that 
she never was at any time subjected to a privy exami- 
nation by Gordon. Defendant also offered parol evi- 
dence tending to show that the facts stated in the cer- 
tilicute of April 5, 1871, were true. 

An agreed statement of facts was read in evidence 
showing that Gordon was not clerk of Moniteau Pro- 
bate Court at the time he attached the amended cer- 
tificate to the deed in controversy, and did not pre- 
tend to be acting in any official character whatever in 
performing said act, but that he was such clerk at the 
date of the deed, and when he took the first acknowl- 
edgment. 

The only question in this case relates to the validity 
of the amended certificate of acknowledgment, placed 
upon the deed from the heirs of G. F. Maus to Ursula 
Reiter, by Gordon, the former clerk of the Moniteau 
Probate Court, long after his official term had ex- 
pired, and when he had no official authority nor any 
right to the custody or use of the seal. The facts sur- 
rounding this questionare very plainly stated above, 
just as the record shows them, and need not be stated 
here—in fact, there is no dispute about them. 

Respondent relies on the case of Wannall v. Kem, 51 
Mo. 150, and 57 id. 478. A critical examination of these 
cases will disclose that they do not satisfactorily de- 
cide the question in the formthere presented. The 
case first cited was a bill in equity to foreclose a mort- 
gage, executed by Kem and his wife, on lands be- 
longing to the wife in fee, to secure a note alleged to 
have been executed by them to plaintiff's indorser, 
and to correct a mistake in the mortgage, the alleged 
mistake being the omission of the notary to insert in 
his certificate of acknowledgment the privy examina- 
tion of Mrs. Kem, although he had actually taken the 
same. The notary was made a party. The relief 
asked was a decree of the court correcting the alleged 
mistake. There was no amended certificate on the 
mortgage, and no prayer for a mandamus on the 
notary to put one there, and no such questions were 
before the court. There was ademurrer to the bill, 
because of its insufficiency, and because the notary 
was not a proper or necessary party to the suit, The 
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real question in judgment was whether a court of 
equity possessed the power to correct a mistake in the 
acknowledgment of the deed of a married woman for 
her fee simple lands; and this was the only question 
the court could legitimately decide under the issues. 
But Adams, J., in writing the opinion of the court, 
after holding that a court of equity possessed no such 
power, because it was a statutory power conferred 
upon the officer, departed from the case before him, 
and remarked, somewhat obiter: ‘‘The officer may 
voluntarily correct his certificate, or make out a 
proper certificate when he has given a defective one, 
if the facts really exist to warrant such action. If the 
officer refuses to make a proper certificate he may be 
compelled to do so by mandamus.” It will be ob- 
served that no authorities are cited or reasons given 
why this should be so, and the remarks of the learned 
judge who wrote the opinion may be fairly classed as 
obiter dictum. 

The second case cited between these same parties 
was an action on the note secured by the mortgage, 
which was given to one Brolaski, the plaintiff's indor- 
ser, for certificates of stock ina gas-works company. 
One defense was that the note was procured by fraudu- 
lent representations as tothe stock. Mrs. Kem in- 
terposed a separate defense to the effect that she 
never was, in fact, subjected to a privy examination 
by the notary. These issues were tried by a jury, who 
found forthe desendant Napton, J., in disposing of 
some questions put to Mrs. Kem while on the witness 
stand, tending to prove that she really knew the con- 
tents of the deed and really executed it volunta- 
rily, etc., having been informed by her husband, com- 
ments on and explains the policy of our statute in re- 
quiring these facts to be ascertained and certified by 
an officer, rather than proven before the trial courts, 
but does not mention the power of these officers to 
grant amended certificates where they have made de- 
fective ones. 57 Mo. 482. In explaining the verdict of 
the jury on Mrs. Kem's defense, the learned judge al- 
ludes to the history of these acknowledgments and the 
previous proceedings in the case, and then alludes to 
the amended certificate thus: ‘‘This court however 
on a review of the case decided that the courts had 
no power over such mistakes, but intimated that the 
notary—the officer who took the acknowledgment— 
might correct the certificate, if in point of fact this 
privy examination, explanation, etec., had in fact been 
made.” Wannell v. Kem, 51 Mo. 150. It is a little re- 
markable that the real point in issue in the first case 
is classed as decision, while the point as to the power 
of the officer to grant the amended certificate is merely 
classed as an intimation. After stating the fact that a 
perfect certificate was substituted for the original, 
which was erased long after the acknowledgment, 
he remarks: “If we assume this last certificate as 
true, and stating the facts as they occurred, it is plain 
that the notary, at the date of his examination and 
certificate, was perfectly aware of what was required 
by the statute.”’ 

The effect this strange conduct of the notary might 
have had on the minds of the jury, in producing a ver- 
dict for Mrs. Kem, is then commented on. The de- 
fense was finally disposed of on ground that there 
were no improper instructions, and the verdict was 
conclusive on the facts. 57 Mo. 483, 4. The sixth in- 
struction given by the courts explains the probative 
force of the amended certificate as prima facie true, 
and tells the jury to find a verdict against Mrs. Kem on 
it, provided they also find a verdict against Kem on his 
defense of fraud, and she has not disproven the certi- 
ficate. 57 Mo. 487. The remainder of the case con. 
tains a learned discussion of Kem’s defense of fraud, 
which is finally disposed of on the strength of the 
jury, 
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These cases certainly furnish the only foundation in 
this State for the doctrine that an officer,even while yet 
an officer, may amend his certificate of acknowledg- 
ment to the deed of a married woman for her fee sim- 
ple lands, after he has delivered it tothe grantees with 
a defective certificate indorsed. Itis not difficult to 
perceive that the doctrine rests ona slim foundation, 
so faras direct adjudication is concerned, when so 
eminent a jurist as Judge Napton could only speak of 
it as having been intimated by this court. Counsel for 
respondent have been unable to furnish us any other 
authority on the subject, and we presume they are pos- 
sessed of no more. 

These cases certainly furnish no authority for ex- 
tending the doctrine, sought to be maintained by 
them, to a person who was an officer when he made 
the defective certificate, but had long ceased to be 
such officer, and was acting in a strictly private capac- 
ity, when he made the amended certificate, as was the 
fact in the case at bar. In the Kem cases, the notary 
was still in office, surrounded by the sanctity of his 
official oath, deterred by the penalty of his official 
bond, and resting under the fear of punishment for 
official misconduct. These are the safeguards which 
the statute has, in the wisdom of its policy, thrown 
round the estates of married women, and the courts 
have jealously guarded and protected them in the 
construction and enforcement of the statute, as the 
adjudicated cases will very plainly demonstrate. 
These facts were not present inthis case when Gordon 
attached his amended certificate. He made no pre- 
tense of any official capacity, but only assumed to act 
asaprivate individual in performing an act which 
should have been done under the seal of official sanc- 
tity. What right had heto imprint the official seal of 
the court, which had passed into the custody of an- 
other, who was alone empowered to imprint it on any 
legal document? Suppose he had made a false certi- 
ficate, as itis alleged he did, where is the protection 
to the plaintiff on his official bond, or her right to sub- 
ject him to criminal punishment for official miscon- 
duct? What becomes of the policy of the statute, and 
the entire system inaugurated by the Legislature in 
the laws requiring the execution of deeds to be estab- 
lished under the official protection of officers and 
courts designated for the purpose, if ‘‘late’’ officers, 
after they have become private individuals, may per- 
form these functions, imprinting official seals to which 
they have no longer any right, invading offices over 
which they have no official control to procure them 
for use, and acting without any legal sanctity what- 
ever? We have carefully examined this question, and 
are all decidedly of the opinion, that to extend the 
doctrine intimated in the Kem cases,beyond the official 
term of the officer performing the original act, so as to 
sustain the certificate before us, would result in the 
utter subversion of our entire system for the execu- 
tion and proof of deeds, especially with reference to 
the fee simple lands of married women, and establish 
a precedent that would prove pernicious in its re- 


sults. 

All the cases in other courts which we have ex- 
amined are strongly opposed to the doctrine in any 
form. See Bowrs v. Zachariah, 11 Cal. 281; Silliman 
v. Cummins, 13 Ohio, 116; Merritt v. Yates, 71 Ill. 6387; 
Ellwood vy. Clock, 13 Barb. 50; Jourdan v. Jourdan, 
9 Serg. & R. 268. 

For the reasons stated, the judgment should be re- 
versed and the cause‘remanded. All concur. 

Per Curiam. For the reasons given in the foregoing 
opinion the judgment of the Circuit Court is reversed 
and the cause remanded. 
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PENNSYLVANIA SUPREME COURT, MAY 21, 1883. 


ENTERPRISE TRANSIT Co. v. SHEEDY. 

A notary public who took the acknowledgment ofa married 
woman to alease of her lands neglected to insert in his 
certificate a statement required by statute, that the con- 
tents of the instrument had been made known to her. 
The lease was recorded. Thereafter he annexeda new 
certificate in compliance with the statute in force. Held, 
that the second certificate was ineffectual to render the 
lease valid as to the married woman. 


CTION of ejectment for a tract of land, the title of 
which in fee was vested in the defendant, Maryette 
Sheedy. Plaintiff claimed undera lease executed by 
said defendant, and the other defendant her busband. 
On the trial it-appeared that the lease in question 
had been executed by the defendants, and that the 
notary before whom the same was acknowledged 
affixed at the date a certificate of the acknowledgment 
of the defendant, Maryette, which did not state that 
the contents of the instrument had been made known 
toher. The lease was shortly after recorded. Five 
months thereafter he affixed a new certificate tothe lease 
in which he stated that the contents had been made 
known to her at the time of the acknowledgment men- 
tioned in the first certificate. The court below directed 
a verdict for the defendants, on the ground that the 
acknowledgment was defective, and from the judg- 
ment entered thereon plaintiff took a writ of error. 


Hamlin & Son and W. B. Chapman, for plaintiff in 
error. 


0. A. Hotchkiss and N. B. Smiley, for defendants in 
error. 


By THE Court. This attempt to impart life to a 
void instrument has the merit of novelty. When Mrs. 
Sheedy affixed her name to the written instrument 
and acknowledged it, the acknowledgment was con- 
fessedly so defective as not to bind her or pass her 
title tothe land. It was then delivered and eleven 
days thereafter recorded. More than five months 
after the acknowledgment was actually taken and the 
certificate thereof signed by the notary public in- 
dorsed thereon, he wrote and signed a second certifi- 
cate of acknowledgment. The parties to the instru- 
ment did not again come before him, but he certifies 
what occurred months before. To this last certificate 
he adds facts not contained in his former certificate, 
with a view and for the purpose of making valid the 
writing of a married woman, which was then invalid. 
Effect cannot be given to this latter action of the 
notary public. 

Judgment affirmed. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


APPEAL—REFUSAL OF NEW TRIAL NOT REVIEWABLF. 
—The action of the court below in refusing a new 
trial is not subject to review here. This has long been 
settled by the decisions of this court. Railroad Co vy. 
Fraloff, 100 U.S. 24; Wabash Railway Co. v. McDan- 
iels, 107 id. 456. Terra Haute and Indianapolis Rail- 
way Co. v. Struble. Opinion by Harlan, J. 

[Decided Nov. 26, 1883.] 


CONSTITUTIONAL LAW—STATE LAW IMPAIRING CON- 
TRACT—REQUIRING CORPORATE CREDITORS TO ACT OR 
BE BOUND BY ACTION OF OTHER CREDITORS. — The 
Legislature of Pennsylvania enacted a statute author- 
izing a settlement bet ween a corporation and its credit- 
ora, and providing for an agreement for converting the 
entire debt into a funded indebtedness. The statute 
provided in express terms that the agreement, if 
entered into, should only be binding on such of the 





assent in writing thereto; and in case any such bond- 
holder shall fail to file with the president of such cor- 
poration his or her refusal in writing, to concur in the 
said agreement within three months from the date 
thereof, such bondbolder shall be taken to have as- 
sented tothe same.’’ Ample provision was made for 
notice to the bondholders to appear and express in 
writing their assents or dissents, and for the reservation 
of all the original rights of such as dissented. Held, 
that the statute which made the failure of a bond- 
holder to signify his refusal to concur in the agreement 
of settlement within the specified time equivalent to 
an express assent in writing, did not impair the obliga- 
tion of the bond. Corporate mortgages securing 
bonds are of a peculiar character, and each bond- 
holder under them enters by fair implication into cer- 
tain contract relations with his associates. Such bond- 
holders are not like stockholders in a corporation, 
necessarily bound in the absence of fraud or undue in- 
fluence, by the will of the majority, when expressed 
in the way provided by law, but they occupy to some 
extent an analogous position toward each other. The 
mortgage with the issue and distribution of bonds 
under it, creates a trust, of which the selected mort- 
gagee, or his duly constituted successor, is the trustee, 
and the bondholders primarily and the stockholders 
ultimately the beneficiaries. It not unfrequently hap- 
pens that compromises and adjustments of conflicting 
interests become necessary in the course of the ad- 
ministration of such trusts. Asin the present case a 
very large majority of the bondholders sometimes 
think it is for their own interest as wellas that of their 
associates to surrender a part of their rights and ac- 
cept others instead, and they prepare and submit for 
execution an agreement, the object of which is to 
carry their plan into effect. No majority however 
large can compel a minority, small though it be, to 
enter into such au agreement against their will, and 
under the Constitution of the United States, 
it is probable that no statute of a State, 
passed after the bonds were issued, subjecting the 
minority to the provisions of the agreement without 
their consent would be valid. But it seems to us a 
proper exercise of legislative power to require a mi- 
nority tu act whenever such an arrangement is pro- 
posed, and to provide that all shall be bound who do 
not in some direct way within a reasonable time after 
notice signify their refusaltoconcur. To sustain such 
legislation it is only necessary to invoke the principle 
enforced in statutes of limitations which make 
neglect to sue within a specified time conclusive evi- 
dence of the abandonment of a cause of action. As 
was said in Terry v. Anderson, 95 U. 8. 634, where the 
limitation was of actions upon certain legal obligations 
that embarrassed the entire community at the close of 
the late civil war, ‘‘the obligation of old contracts 
could not ” in this way *‘ be impaired, but their prompt 
enforcement could be insisted upon or their abandon- 
ment claimed.” In Vance v. Vance, 108 U. 8. 99, 
where it was held that an article in the Constitution 
of Louisiana, adopted in 1868, which provided that ex- 
isting secret mortgages and privileges should cease to 
have effect against third persons after the lstof Janu- 
ary, 1870, unless before that time recorded, did not im- 
pair the obligation of a contract between an infant and 
her natural tutor. Miller, J., after stating that the 
strong current of modern legislation and judicial opin- 
ion was against the enforcement of secret liens on 
property, said: ‘‘ We think that the law in requiring 
the owner of this tacit mortgage for the protection of 
innocent persons dealing with the obligor to do thus 
much to secure his own right and protect those in ig- 
norance of those rights, did not impair the obligation 
of the contract, since it gave ample time and op- 
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portunity to do what was required and what was 
eminently just to every body.” And in Jackson v. 
Lamphire, 3 Pet. 290, it was said: ‘‘ Itis within the un- 
doubted power of State Legislatures to pass recording 
acts, by which the elder grantee sball be postponed to 
a younger, if the prior deed is not recorded within the 
limited time; and the power is the same whether the 
deed is dated before or after the recording act.” Gil- 
fillan v. Union Canal Co. Opinion by Waite, C. J. 
[Decided Nov. 26, 1883.] 


CORPORATION—NEW YORK STATUTE—LIABILITY OF 
STOCKHOLDERS A CONTRACT ONE—LIMITATIONS—EX- 
HAUSTING LEGAL REMEDY AGAINST CORPORATION — 
PENAL LAWS HAVE NO EXTRA-TERRITORIAL FORCE. 
—(1) Section ten of the New York statute relating to 
manufacturing corporations provides thus: ‘‘ All the 
stockholders of every company incorporated under this 
act shall be severally individually liable to the credit- 
ors of the company in which they are stockholders, to 
an amount equal to the amount of stock held by them 
respectively for all debts and contracts made by such 
company until the whole amount of capital stock fixed 
and limited by such company shall have been paid in, 
and a certificate thereof shall have been made and re- 
corded as prescribed in the following section.’’ Held 
that the liability imposed by the section is a contract 
liability and not a penalty, and that the statute of 
limitations of six years and not three applied to it. 
Such has been the construction given to section 10 by 
the Court of Appeals of New York. Wiles v. Suy- 
dam, 64 N. Y. 173. (2) Section 24 of the statute pro- 
vides that no suit shall be brought against a stock- 
holder until an execution against the company shall 
have been returned unsatisfied in whole or in part.” 
Held, that in an execution returned unsatisfied by 
a court of the State of New York was not necessary 
where the corporation had been adjudicated a bank- 
rupt and was shown to have had no otherassets. The 
object of section 24 was to compel the creditor to ex- 
haust the assets of the company before seeking to en- 
force the liability of the stockholder. When the declara- 
tion shows that this was done, and that a literal per- 
formance of the condition would have been vain and 
fruitless, the performance of the condition may well 
be held to have been excused. (3) The suit against the 
stockholder need not be prosecuted in equity. The 
statute makes every stockholder individually liable 
for the debts of the company to an amount equal to 
the amount of his stock. This liability is fixed and 
does not depend on the liability of other stockholders. 
There is no necessity for bringing in other stockholders 
or creditors. Any creditor who has recovered judg- 
ment against the company, and sued out an execution 
thereon which has been returned unsatisfied, may sue 
any stockholder, and no other creditor can. Shilling- 
ton vy. Howland, 53 N. Y. 371; Wiles v. Suydam, 64 
id. 173; Handy v. Draper, 89 id. 334; Rocky Mountain 
Nat. Bank v. Bliss, id. 338. (4) The penal laws of one 
State can have no operation in another. They are 
strictly local and affect nothing more than they can 
reach. The Antelope, 10 Wheat. 66; Scoville v. Can- 
field, 14 Johns. 338; Western Transp. Co. v. Kilder- 
house, 87 N. Y. 480; Lemmon v. People, 20 id. 562; 
Henry v. Sargeant, 13 N. H. 321; Story Confl. L. (8th 
ed.), §621. Flashv. Conn. Opinion by Woods, J. 
[Decided Nov. 26, 1883.] 


MORTGAGE—WHAT DOES NOT CONSTITUTE— ATTEMPT 
TO REVIVE DISCHARGED MORTGAGE.—While no pre- 
cise form of words is necessary to constitute a mort- 
gage, yet there must be a present purpose of the mort- 
gagor to pledge his land for the payment of a sum of 
money, or the performance of some other act, or it 
cannot be construed to be a mortgage. Wilcox v. Mor- 
ris, 1 Murph. 116; 8. C., 3 Am. Dec. 678. An agreement 





undertaking to keep alive and in full force a mortgage 
made by another party after it had been foreclosed, the 
mortgaged property sold and the mortgage extin- 
guished, held not to be a mortgage and to create no 
lien or privilege in the premises mentioned in the old 
mortgage. New Orleans National Banking Association 
v. Adams. Opinion by Woods, J. 

[Decided Nov. 12, 1883.] 


MUNICIPAL BONDS--INTERNAL IMPROVEMENT--STEAM 
MILL, NOT UNDER NEBRASKA STATUTE.—T his case was 
decided at the last term of this court, and is reported 
in 106 U.S. 181 Thecourt there held that a steam 
grist-mill was not a work of internal improvement 
within the meaning of the statute of Nebraska, ap- 
proved February 15, 1869, authorizing counties, cities 
and precincts of organized counties ‘*‘ to issue bonds to 
aid in the construction of any railroad or other work 
of internal improvement.’’ It was also said that the 
court was not justified by anything in Township of 
Burlington v. Beasley, 94 U. S. 310, or in the decisions 
of the courts of Nebraska, ‘“‘ in holding that a steam or 
other kind of grist-mill is of the class of internal im- 
provements which municipal townships in that State 
are empowered, by the statute in question, to aid by 
an issue of bonds.’’ The Supreme Court of Nebraska 
in Traves v. Merrick County, recently decided that a 
grist-mill operated by water power was a work of in- 
ternal improvement within the meaning of the before- 
mentioned statute. This court adheres to its previous 
decision, citing as authority the following remark of 
the Nebraska Court in the case above referred to. “In 
our view there is a clear distinction between aiding 
the development of the water-power of the States—a 
power that is continuing in its nature and may be 
used without cost or expense, and must be used at cer- 
tain points on a stream where a dam can be erected 
and power obtained—and a mill propelled by steam 
that must be attended with a continuous cost for fuel, 
and may at any time be moved to another locality.” 
Osborne v. County of Adams. Opinion by Harlan, J. 
[Decided Nov. 5, 1883.] 


MUNICIPAL BONDS—VALID THOUGH UNSEALED— 
WHEN EQUITY WILL ADJUDGE UNSEALED INSTRUMENT 
AS SEALED—NEGLIGENCE— CITIZENSHIP GIVING JURIS- 
picTIon.—(1) If commissioners authorized by statute 
to subscribe in the corporate name of a town for stock 
in a railroad company, and upon obtaining the consent 
of a certain majority of taxpayers, to issue bonds of 
the town under the hands and seals of the com- 
missioners, and to sell the bonds and invest the pro- 
ceeds of the sale in stock of the railroad company, 
which shall be held by the town with all the rights of 
other stockholders, issue without obtaining the re- 
quisite consent of taxpayers to the railroad company 
in exchange for stock, such bonds signed by the com- 
missioners, but on which the sealsare omitted by over- 
sight and mistake; and the town sets up the want of 
seals in defense of an action at law afterward brought 
against it by one who has purchased such bonds for 
value, in good faith, and without observing the omis- 
sion, to recover interest on the bonds; acourt of equity 
at his suit will decree that the bonds be held as valid 
as if actually sealed before being issued, and will re- 
strain the setting up of the want of seals in the action 
atlaw. It has been settled upon fundamental princi- 
ples of equity jurisprudence, by many precedents of 
high authority, that when the seal of a party required 
to make an instrument valid and effectual at law has 
been omitted by accident or mistake, a court of chan- 
cery, in order to carry out his intention, will at the 
suit of those who are justly and equitably entitled to 
the benefit of the instrument, adjudge it to be as valid 
as if it had been sealed, and will grant relief accord- 
ingly, either by compelling the seal to be affixed, or by 
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restraining the setting up of the want of it to defeata 
recovery at law. Smith v. Aston, Freem. Ch, 308; S. 
C., Cas. temp. Finch, 273; Cockerell v. Cholmeley, 1 
Russ. & Myl. 418; Wadsworth v. Wendell, 5 Johns. 
Ch. 224; Montville v. Haughton, 7 Conn. 543; Rutland 
v. Paige, 24 Vt. 181. See also Wiser v. Blachly, 1 
Johns. Ch. 607; Green v. Morris & Essex R. Co., 1 
Beas. 165, and 2 McCart. 469; Druiff v. Parker, L. R.,5 
Eq. 131. See also Morrison v. Bernards, 7 Vroom, 219; 
Draper v. Springport, 104 U. 8. 501; Dallington v. 
Pultney,Copp, 260; DeReimer v. Cantillon, 4 Johns.Ch. 
85. (2) The mere fact that the purchasers at the time of 
their purchase did not observe the omission of seuls 
upon securities having in all other respects the ap- 
pearance of municipal bonds, is not such negligence as 
should prevent them from appiying to a court of 
equity to correct a mistake of this character. See 
Harris v. Pepperell, L. R., 5 Eq. 1; Ellioft v. Sackett, 
108 U.S. (3) A bill in equity in the Circuit Court of 
the United States against a town in one State by a 
citizen of another, for relief against the accidental 
omission of seals from bonds of the defendant, payable 
to bearer and held by the plaintiff, some of which are 
owned by him, and others of which are owned in 
different amounts, part by citizens of the State 
in which the town is, and part by citizens of other 
States, and have been transferred to him by the real 
owners for the mere purpose of being sued, should be 
dismissed uuder the act of March 3, 1875, ch. 157, § 5, 
so far as regards all bonds held by citizens of the same 
State as the defendant, and bonds held by a citizen of 
another State to a less amount than $500. See Sheldon 
v. Sill, 8 How. 441; Corbin v. Black Hawk County, 
105 U. S. 659; Barney v. Baltimore, 6 Wall. 280; Wil- 
liams v. Notaway, 104 U. S. 209; Thompson v. Perrine, 
106 id. 589; Chickaming v. Carpenter, id. 663; Doug- 
las Commissioners v. Bolles, 94 id. 104; Cromwell v. 
Sac County, id. 351. Inhabitants of Bernards v. Steb- 
bins. Opinion by Gray, J. 

[Decided Nov. 26, 1883.] 





TAXATION— EXEMPTION OF A CORPORATION FROM 
TAXATION NOT ASSIGNABLE—CONSTITUTIONAL LAW— 
IMPAIRING CONTRACT—WHEN FEDERAL COURT WILL 
NOT FOLLOW STATE couRT.—(1) An exemption from 
taxation conferred upona railroad company, unless 
authority to assign is foundin the statute granting 
the exemption,is a personal privilege and does not pass 
by a conveyance of the railroad and franchises of the 
corporation to another company. See Morgan v. 
Louisiana, 93 U. 8S. 217; Wilson v. Gaines, 103 id. 417. 
Authority to assign cannot be conferred by a Legisla- 
ture acting under a Constitution providing that taxa- 
tion shall be equal and forbidding exemption from 
taxation. In Trask v. Maguire, 18 Wall. 391, it was 
said, speaking of provisions in the Constitution of Mis- 
souri: ‘The inhibition of the Constitution applies in 
all its force against the renewal of an exemption 
equally as against its original creation; ’’ and in Shields 
v. Ohio, 9 U. 8S. 319, it was decided that in cases of 
corporations created by cousolidation, the powers of 
the new company did not pass to it by transmission 
from its constituents, but resulted from a new legisla- 
tive grant, that could not transcend the constitutional 
authority existing at the time it took effect. (2) As to 
a State law claimed to impair the obligation of a con- 
tract, this court will decide for itself independently of 
the decision of the State court, whether there is a 
contract, and whether its obligation is impaired; and 
if the decision of the question as to the existence of 
the alleged contract requires a construction of State 
Constitutions and laws, it is not necessarily governed 
by previous decisions of the State courts upon the 
same or similar points, except where they have been 
so firmly established as to constitute a rule of prop- 








erty. Such has been the uniform and well-settled 
doctrine of this court. State Bank of Ohio v. Knoop, 
16 How. 369. As was said in Ohio Life Ins. and 
Trust Co. v. Debolt, 16 How. 416: ‘ But this rule of 
interpretation is confined to ordinary acts of legisla- 
tion, and does not extend tothe contracts of the 
State, although they should be made in the form ofa 
law. For it would be impossible for this court to ex- 
ercise any appellate power in a case of this kind, 
unless it was at liberty to interpret for itself the in- 
strument relied on as the contract between the 
parties. It must necessarily decide whether the 
words used are words of contract, and what 
is their true meaning, before it can deter- 
termine whether the obligation, the instrument 
created, has or has not been impaired by the law com- 
plained of. Now in forming its judgment upon this 
subject, it can make no difference whether the instru- 
ment claimed to be a contract is in the form of a law, 
passed by the Legislature, or of a covenant or agree- 
ment by one of its agents acting under the authority 
of the State.’’ To the same effect are Jefferson Branch 
Bank v. Skelly,1 Black, 436, and Bridge Proprietors v. 
Hoboken Co., 1 Wall. 116. It is true that in all these 
cases the State courts, whose judgments were brought 
into review, had construed the statutes as not creating 
a contract; but the principle is equally applicable in 
the converse case. Burgess v. Seligman, 107 U. S. 20. 
Louisville & Nashville Railroad Co. v. Palmer. Opin- 
ion by Matthews, J. 

(Decided Nov. 19, 1883.] 


——__+___ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

CARRIER— LIABILITY TO PASSENGER FOR NEGLI" 
GENCE — CONTRIBUTORY NEGLIGENCE — RIDING ON 
ENGINE.—(1) The right which a passenger by railway 
has to be carried safely, does not depend on his hav- 
ing made a contract, but the fact of his being there 
creates a duty on the part of the company to carry 
him safely. It suffices to enable him to maintain an 
action for negligence if he was being carried by the 
railroad company voluntarily, although gratuitously, 
and as a mere matter of favor to him. Philadelphia, 
etc., R. Co. v. Derby, 14 How. 468; Steamboat New 
World yv. King, 16 id. 469. The carrier does not, by 
consenting to carry a person gratuitously, relieve him- 
self of responsibility for negligence. When the assent 
to his riding free has been legally and properly given, 
the persou carried is entitled to the same degree of 
care as if he paid hisfare. Todd v. Old Colony, ete. 
R. Co., 3 Allen, 18. As is tersely stated by Black- 
burn, J., in Austin v. Great Western R. Co., 15 Weekly 
Rep. 863, ‘* the right which a passenger by railway has 
to be carried safely does not depend on his having 
made a contract, but the fact of his being there 
creates aduty onthe part of the company to carry 
him safely.” (2) The presumption of law is that per- 
sons riding upon trains ofa railroad carrier which are 
palpably not designed for the transportation of per- 
sons, are not lawfully there, and if they are permitted 
to be there by the consent of the carrier’s employees, 
the presumption is against the authority of the em- 
ployees to bind the carrier by such consent. But such 
presumption may be overthrown by special circum- 
stances; and where the railroad company wold de- 
rive a benefit from the presence of drovers upon its 
cattle trains, and may have allowed its employees iu 
charge of such trains to invite or permit drovers to 
accompany their cattle, the presumption against a 
license to the person thus carried may be overthrown. 





*Appearing in 17 Federal Reporter. 
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In Eaton v. Deleware, etc., R. Co., 57 N. Y. 382, it is 
held that the conductor of a freight train has no au- 
thority to consent tothe carrying of a person upon a 
caboose attached to such train, but designed for the 
accommodation of employees, and in such case the 
presumption is that the person carried is not lawfully 
there. On the other hand, this presumption may be 
overthrown by the special circumstances, as in the 
case of Ohio & Miss. R. Co. v. Muhling, 30 Ill. 9, 
where the plaintiff was riding on a construction train, 
and in the cases of Ryan v. Cumberland Valley R. Co., 
23 Penn. St. 384, and Gillshannon v. Stony Brook Co., 
10 Cush. 228, where the plaintiff was riding on a gravel 
train. Wherea drover riding on an engine, in an 
action for negligence of the railroad company causing 
an injury to him, claims that he was riding on the 
engine by the consent of the engineer to look after his 
cattle, as was customary, and the defendant claims 
that it was contrary to orders for anybody to ride on 
an engine, the question to be left to the jury to deter- 
mine is whether the defendant had, notwithstanding 
its rules for the government of its employees, by its 
conduct held out its employees to the plaintiffas au- 
thorized under the circumstances to consent to his 
being carried on the train with his cattle. U.S. Cir. 
Ct.. N. D. New York, May 4, 1883. Waterbury v. 
New York Central & Hudson River Railroad Co. 
Opinion by Wallace, J. 


NEGLIGENCE—INJURY TO SEAMAN —WHEN SHIP NOT 
LIABLE FOR—RIGHTS OF SEAMAN.—A claim by a sea- 
man to recover damages for personal injuries froma 
fallon board ship upon the high seas, through the 
negligence of others of the ship’s company, is gov- 
erned by the rules of the maritime law, rather than of 
municipal law, and the analogies of the latter are not 
necessarily applicable to the former. The navigation 
ofa ship constitutes one common employment, for 
which all the ship’s company are employed. Neither 
the vessel nor her owners therefore would be liable, 
according to the principles of the municipal law, for 
injuries happening to a seaman through the negli- 
gence ofany of his associates in the performance of 
theirordinary duties. By the maritime law, ancient 
and modern, a seaman, in case of any accident received 
in the service of the ship, is entitled to medical care, 
nursing, and attendance, and to cure, so far as cure is 
possible, at the expense of the ship, and to wages to 
the end of the voyage, and nomore. This right of the 
seaman is without reference to any question of ordi- 
nary uegligence of himself or his associates, and is 
neither increased nor diminished by the one or the 
other. The only qualification arises from the willful 
and gross misconduct of himself or associates,in Which 
case the expense may be charged against the wages 
of the wrong-doer. Hough v. Railway Co., 100 U.S. 
213; Wilson v. Merry, L. R., 1Sc. & Div. App. 326; 
Allen v. New Gas Co., 1 Fixch. Div. 251; Malone v. 
Hathaway, 64 N. Y. 5,9; Fuller v. Jewett, 80 id. 46; 
Brown v. Overton, 1 Spr. 462; Croucher v. Oakman, 
3 Allen, 185; Mosely v. Scott, 14 Am. Law Reg. 599; 
The Neptune, 1 Pet. Adm. 142; The Ben Flint, 1 Abb. 
(U. 8.) 126. U.S. Dist. Ct., S. D. New York, July 3, 
1883. The City of Alexandria. Opinion by Brown, J. 


MARITIME LAW—COLLISION WITH SOLID STRUCTURE 
IN RIVER—ACTION IN REM AGAINST STRUCTURE NOT 
ALLOWED.—Where a vessel is injured by a collision 
witha structure unlawfully placed in the navigable 
bed of a river, the party creating the obstruction may 
be sued for the injury in an action in personam ina 
proper court of admiralty; but the owners of the ves- 
sel cannot in such a case proceed in rem against the 
solid structure, whatever it may be, because there can 
be no maritime lien upon such a structure to be en- 
forced in the admiralty by its seizure and sale. Where 





a structure lawfully created in the navigable bed ofa 
river is injured by a collision caused by the negligent 
management of a vessel, the owner of such structure 
may proceed in an admiralty court by action in per- 
sonam against the owners of the vessel, or in rem 
against the vessel itself. U.S. Dist. Ct., S. D. Iowa, 
May, 1883. The Arkansas. Opinion by Love, J. 





—_— > 


RECENT ENGLISH DECISIONS. 

MARITIME LAW—PERIL OF SEA—BILL OF LADING— 
CARRIER.—A collision between two vessels, brought 
about by the negligence of either of them, without the 
waves or wind or difficulty of navigation contributing 
to the accident, is not ‘‘a peril of the sea’’ within the 
terms of that exception in a bill of lading. Ct. of App., 
March 21, 1883. Woadley v. Michell. Opinion by Britt, 
Cotton and Bowen, L. JJ. (L. R., 11 Q. B. D. 47.) 


NEGLIGENCE—OF CONTRACTOR IN BUILDING CAUS- 
ING PARTY-WALL TO FALL—OWNER’S LIABILITY.—The 
appellant and respondent were owners of adjoining 
houses between which was a party-wall, the property 
of both. The appellant’s house also adjoined B.’s 
house and between them was a party-wall. The ap- 
pellant employed a builder to pull down his house and 
rebuild it on a plan which involved the tying together 
of the new house and the party-wall between it and 
the respondent’s house, so that if one fell the other 
would be damaged. In the course of the rebuilding 
the builder’s workmen in fixing a staircase negligently 
and without the knowledge of the appellant cut into 
the party-wall between the appellant’s house and B.'s 
house, in consequence of which the appellant’s house 
fell, and the fall dragged over the party-wall between 
it and the respondent’s house and injured the respond- 
ent’s house. The cutting into the party-wall was not 
authorized by the contract between the appellant and 
his builder. Held, affirming the decision of the Court 
of Appeal, that the law cast a duty upon the appellant 
to see that reasonable care and skill were exercised in 
those operations which involved ause of the party- 
wall belonging to himself and the respondent, expos- 
ing it to the risk above mentioned; and that the ap- 
pellant could not get rid of responsibility by delegat- 
ing the performance to a third person; and was liable 
to the respondent for the injury to his house. House 
of Lords, June 4, 1883. Hughes v. Percival. Opinions 
by Lords Blackburn, Watson, and Fitzgerald. (L. R.. 
aud App. Cas, 443.) 

——__>____—_—. 


FINANCIAL LAW. 

NEGOTIABLE INSTRUMENT—STIPULATIONS IMPAIR- 
ING NEGOTIABILITY.--Stipulatious written upon the 
face and on the back of a promissory note, the effect of 
which is to divide the sum represented thereby among 
three different owners held to destroy the negotiability 
of the instrument. The authorities are full and satis- 
factory to the effect, that though the agreement or 
written instrument may have to some extent the form 
of a promissory note, and may use in its body the con- 
ventional terms that ordinarily invest such instru- 
ments with the character of negotiability; yet if by a 
stipulation in the body of the instrument, these ele- 
ments which give it negotiability are limited and 
qualified, the negotiability of the instrument is de- 
stroyed. Woods v. North, 84 Penn. St. 407; S. C., 24 
Am. Rep. 201; Farquer v. Fidelity Ins. Co., 13 Alb. L. 
J. 330. It is also well settled that any memorandum 
or agreement of the parties written across the face, or 
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on the back of the instrument contemporaneously with 
its execution, and intended and understood by them 
to constitute a part of the contract, is a substantial 
part of such note, and limits and qualifies 
itin the same manner asif inserted in the body of 
the instrument itself, and with it, constitutes a single 
contract. 1 Daniel Neg. Inst., 59, 60-79-149; Carlin v. 
Knealey, 12 M. & W. 139; Warrington v. Early, 2 Ellis 
& Bl. 763; Hartley v. Wilkinson, 4M. & 8S. 25; Bene- 
dict v. Cowden, 49 N. Y. 402; Leeds v. Lancashire, 2 
Camp. 205; Springfield Bank v. Merrick, 14 Mass. 322; 
Barnard v. Cushing, 4 Metc. 230; Shaw v. Methodist 
Soc., 8 id. 223; Fletcher v. Blodgett, 16 Vt. 26; Jones 
v. Fales, 4 Mass. 245; Johnson v. Heagan, 23 Me. 329; 
Briggs v. Lapham, 12 Metc. 475; Smith v. Nightengale, 
2 Stark. 375. Texas Supreme Court. April, 1883. 
Goldman v. Blum. Opinion by West, J. 


RESCISSION OF CONTRACT—PURCHASE OF NOTE AFTER 
ATTACHMENT—The plaintiffs were the owners of a 
promissory note made by a firm in New Orleans. The 
note was sold by note brokers of New York to the de- 
fendant. On the same day, an hour before the sale of 
the note, an attachment, upon which their establish- 
ment was seized, was issued against the makers of the 
note by local creditors. The money received by the 
note brokers for the note being paid into court, the 
question remained whether the plaintiffs or the de- 
fendant, both parties being ignorant of the attachment 
and acting in gvod faith, should bear the loss. Held, 
that the defendant might rescind the contract for the 
purchase of the note and recover back what it paid 
therefor, on the same principle that the plaintiffs 
would have been allowed to rescind had the note been 
paid for the day following in bills of an insolvent bank. 
The almost unbroken line of authority seems to estab- 
lish the doctrine that if bills of a broken bank, or the 
notes of a party who has previously failed, are trans- 
ferred in payment of a debt, both parties being ignor- 
ant of the failure and innocent of fraud, the creditor 
may repudiate the payment upon a tender or return 
of the dishonored note, and recover the amount due. 
It is a mutual mistake of fact. Lightbody v. Ontario 
Bank, 11 Wend. 9; Ontario Bank v. Lightbody, 13 id. 
101; Young v. Adams, 6 Mass. 182; Thomas v. Todd, 6 
Hill, 340; Harley v. Thornton, 2 id. (S. C.) 509; Fogg 
v. Sawyer, 9 N. H. 365; Westfall v. Braley, 10 Ohio 
St. 188; Roberts v. Fisher, 43 N. Y. 159; Baldwin v. 
VanDeusen, 37 id. 487; Houghton v. Adams, 18 Barb. 
545; Townsends v. Bank of Racine, 7 Wis. 185; Leger 
v. Bonnaffe, 2 Barb. 475; Stewart v. Orvis, 47 How. 
Pr. 518. U.S. Cire. Ct., S. D. New York, April, 1883. 
Harris v. Hanover National Bank. Opinion by Coxe, 
J.(15 F. R. 786). 


NEW YORK STATE BAR ASSOCIATION. 


OF THE EXECUTIVE COMMITTEE, 
79 CHAPEL STREET, ALBANY, N. Y., Dec. 27, 1883. 


Tothe Members of the Executive Committee: 


GENTLEMEN—The annual meeting of this committee 
will be held at my office, No. 79 Chapel street, corner 
Maiden Lane, at 7:30 Pp. M., January 7, 1884. 

A full attendance is desired, as important matters 
will be considered at said meeting. 

Very respectfully yours, 
CHARLES J. BUCHANAN, 
Secretary. 


OFFICE OF THE SECRETARY 





CORRESPONDENCE. 


RELIEF OF CoURT OF APPEALS. 
Editor of the Albany Law Journal: 


Your note of alarm concerning the Court of Appeals 
has not been sounded prematurely. We want our 
cases disposed of rapidly, but we must have our work 
well done, and wedont want to kill all our good 
judges. There will presently be as many appeals left 
over at the end of each term as are decided during the 
term. With the increase of population and business, 
litigation must also increase, and twelve new Supreme 
Court justices will aid in clearing the calendars of the 
lower courts and push the cases to the court of last 
resort. 

The remedy is exceedingly simple. Amend the Con- 
stitution and elect seven more judges. Have two 
divisions of the court. In making calendars give each 
division every alternate case on a calendar for each 
division. The decision of either division on any ques- 
tion to be conclusive on the other. Inthe improbable 
case of the same question pending simultaneously in 
both, the whole court to hear argument and decide. 

M. 

CANANDAIGUA, N. Y. 


Editor of the Albany Law Journal : 


I suggest that two departments of Court of Appeals 
be established. Each department to have five mem- 
bers. Let department No.1 have exclusive jurisdic- 
tion of all appeals from questions of practice, divorce, 
usury, crimes, husband and wife, married woman, 
guardian and ward, surrogates’ decrees, replevin, etc. 
Let department No. 2 have all other appeals. Bya 
little study about one-half the business could be given 
toeach department. Let each department have its 
own reporter. When an appeal involves questions be- 
longing to both departments; let that case go to de- 
partment No.1. Ifa dispute arises as to which de- 
partment the case belongs, let it be decided upon mo- 
tion in the first departmentas a final determination 
of that question. Let subordinate courts be bound by 
the decisions of the department having exclusive juris- 
diction of the question. I see there will be some ob- 
jections; but no infallible scheme can be obtained 
with two courts of equal power. This scheme will re- 
lieve the labor of the judges. It will obtain the opin- 
ion of five judges as to what the judgment should be 
in that case. The two courts can never be in collision 
on question, because each must follow the rule estab- 
lished by its co-ordinate department. A willful re- 
fusal to follow such rule should be made a crime in 
the judge refusing. I might continue to explain, but 
I conclude that you will see the end. If this mode has 
been fully explored and abandoned I need not waste 
time. I hope what I have written may help a little to 
solve the problem. 

Truly yours, 
M. M. MeEap. 

Exmrra, Dec. 29, 1883. 
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CURRENT TOPICS. 


HERE ought to be a statute prohibiting artists 
from bringing their quarrels into court. We 

have not noticed lately, but we suppose that the 
case of Feuardent v. Cesnola, about the Cyprus 
‘‘mugs,” is still going. It has already cost the 
country more than the entire collection is worth. 
The similar case of Belt v. Lawes, in England, has 
become one of the most celebrated causes of the 
century, and not the least so because of the disagree- 
ment of the judges on the appeal. The London 
Law Times says: ‘‘The question to be answered 
was nothing more than this: Has the plaintiff, or 
has he not, been guilty of the deceitful conduct 
imputed to him by the defendant? Is he, or is he 
not, entitled to be called an artist? The answer was 
not given until forty-three entire days had been 
consumed, until the plaintiff had executed a bust 
within the precincts of the court, until an enormous 
mass of contradictory evidence had been given on 
both sides, When given it was in the negative, and 
the damages were assessed at the undoubtedly high 
sum of £5,000. Whether that verdict was right or 
wrong, we are entirely unable to offer an opinion; 
but the defendant and his advisers considered that 
they had grounds for arguing that it was faulty in 
three respects, as being against the weight of the 
evidence, as the result of misdirection from the 
bench, as awarding excessive damages. A rule nisi 
was accordingly obtained for a new trial, and upon 
the plaintiff's argument against the rule, three 
judgments which, taken together, are perhaps the 
most extraordinary that have ever proceeded from 
the bench, have recently been delivered. First, Mr. 
Justice Manisty expressed at length his opinion that 
the original verdict was perfectly right, that the 
libel had been of the most terribly serious kind, 
that there had been no misdirection on the part of 
Baron Huddleston, and that the damages were by 
no means excessive. Upon him followed Mr. Justice 
Denman, not equally certain that there had been no 
misdirection, not so confident in the justice of the 
verdict, and clearly of opinion that the damages 
were exactly tenfold as large as they ought to be. 
Then the Lord Chief Justice delivered a judgment 
to the effect, that apart from technical principles, 
there had, morally speaking, been misdirection, and 
that the verdict was against the weight of the evi- 
dence. Three more dissimilar opinions upon one 
matter it is impossible to conceive, and there must 
be at least two out of the three judges to whom the 
compromise eventually made appears thoroughly 
unjust. Lord Coleridge must still think that the 
defendant is entitled to a new trial, Mr. Justice 
Manisty must still be of opinion that the plaintiff 
has been subjected to a great hardship. From these 
diametrically opposite positions it has been agreed, 
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in a somewhat rough-and-ready fashion, that the 
plaintiff shall be ‘put to his election between reduc- 
ing the damages to £500, or undergoing the enor- 
mous cost of a new trial.” And the Law JouRNAL 
says: ‘*Let us hope that we shall be spared any 
further discussion of the case, as it appears to be 
one upon which not only no two people agree, but 
upon which not even any two out of three judges 
agree.” 

Justice Ingalls, of Troy, is charged with the 
following scheme for the relief of our Court of 
Appeals: ‘‘There should be only one appellate 
court, the numerical strength of which should not 
be less than twelve judges. The whole court should 
meet every morning at the State Capitol, and should 
be divided into four equal sections. One of these 
should hear all questions relating to real estate; 
another should determine questions of contract; a 
third should hear criminal matters and some other 
branch, while the fourth should consider miscel- 
laneous matters, not heard in the other sections, 
Where constitutional questions arise, the full bench 
should hear the arguments, and when the judges of 
any section were not unanimous on any knotty point 
they could refer it to the entire court for a decision. 
All the General Terms and the appellate powers of 
intermediary courts should be abolished, and 
appeals of every nature should be taken directly to 
the Court of Appeals. The Supreme Court districts 
should be made much smaller, and one Circuit 
Judge located in each, whose duty it should be to 
dispose of all civil business arising in his district, 
holding court every month if necessary. The power 
to try civil causes should be taken from the County 
Judges, who should be given jurisdiction of all 
criminal cases, from petit larceny to murder. Under 
such a system there would be no need for costly 
references, appeals to intermediate courts would be 
dispensed with, business would be greatly expedited, 
and there would be a great pecuniary saving to the 
State and to litigants.” We should like to have the 
judge explain how twelve judges are going to do 
the business which nineteen are now unable to per- 
form, and of what material he expects men to be 
made who are to hold court ‘‘ every morning.” We 
are now inclined to think that the scheme of 
assigning certain business to certain sections of the 
court is less meritorious than dividing up the busi- 
ness without regard to its character. 


A very high legal authority writes us: ‘TI see 
that the ghost of Large v. Benedict, will not down. 
You have materialized its spirit in the last number 
of the As. Law Jour. I was inclined to make a 
critique, but will content myself with a quotation: ‘It 
is not becoming an independent Nation to repair ordi- 
narily to the sea shore, to listen for opinions recently 
given ina foreignrealm.’ For ‘Nation’ read ‘ Editor,’ 
and you will perceive that you are ‘set down upon’ 
with all the weight of Sullivan’s Land Titles, pref- 
ace, p. v.” Our distinguished correspondent should 
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reflect that by resort to the sea side one may get a 
notion of legal matters that may be valuable. It is 
frequently useful to inquire ‘* what are the wild 
waves saying,” even in legal affairs. And that is 


probably the reason that the Supreme Court justices 
resort to Block Island in the summer, although 
ostensibly to play whist. . 


A correspondent writes us to ‘‘express the real 
interest I feel, and the pleasure I have enjoyed in 
your contributions to our law literature by your 
sprightly commentaries upon adjudged words and 
phrases. Were such criticisms heeded by bench 
and bar, law-theses and opinions must become more 
accurate and reliable. Sentence-constructing in a 
good and workman like manner, the value of words 
duly considered, the right word adapted to the right 
and appropriate place, are almost as essential to 
judicial opinion as the correct appreciation of the 
law.” 


The attendance on the annual meeting of the New 
York State Bar Association, on the 8th instant, was 
distinguished, but it was not large. In the absence 
of the president, Chief-Judge Ruger, Governor 
Cleveland, one of the vice-presidents, called the 
meeting to order, and made a few remarks which are 
given in another column. The usual routine busi- 
ness was transacted. The prize of $250 for the best 
essay was awarded to Mr. Lemuel Skidmore of New 
York. Mr. Skidmore read his essay, which was a 
very excellent one, the subject, Trial by Jury. He 
recommends the retention of the present system with 
some modifications, the chief of which was the 
permission to allow eight or nine to pronounce a 
verdict. All the other contestants for the prize came 
substantially to the same conclusion. Mr. John G. 
Milburn, of Buffalo, delivered an address, which he 
has not entitled, but which we should entitle, the Or- 
igin and Development of Law—a very admirable pro- 
duction, which we shall give in full next week. 
Mr. Milburn is strongly in favor of general codifica- 
tion. Mr. Elliott F. Shepard, of New York, was 
elected president. Thus the awkward and undesi- 
rable precedent of re-elections was disregarded, and 
fit recognition of distinguished executive ability 
and the most untiring service to the association was 
shown. A reception and collation in the evening 
finished the programme. The association now has 
some 1,500 members, of which at least one-third 
have been added during the last year. 


One of the most interesting of recent law books 
is ‘‘The Patentability of Inventions,” by Henry 
Childs Merwin. The curiosities of patent law here 
disclosed are often very amusing. Thus, in Recken- 
dorfer v. Faber, 92 U. 8. 347, the patentee had com- 
bined a pencil with a rubber eraser by sticking the 
handle of the pencil into a small tube of rubber. 
The court held that there were two simple infer- 
ences— that a pencil and an eraser were useful 
together, and that the pencil would stick in the 





hole if it was once inserted there. Of this the 
London Law Times remarks: ‘‘ Yet here there is 
something of a leap over a logical chasm, and 
further, the useful nature of the combination is such, 
notwithstanding its simplicity, as to lead to the 
conclusion that something more than ordinary 
reasoning power was required for its production. 
The author is therefore driven to admit that the 
adverse decision of the court is assailable.” The 
Times also remarks: ‘‘Inasmuch as the work is 
primarily intended for American readers, it is 
natural that greater attention should be paid to 
American than English decisions, and some of the 
latter are summarily treated in such a manner as to 
render the ratio decidendi a matter of speculation. 
The following, for instance, is all that is given con- 
cerning a case decided by Malins, V. C.: ‘ A tubular 
rib for umbrellas being in use, it is no invention to 
make such a rib with one side open, like a trough.’ ” 
We should say that is enough — an admirable state- 
ment; and the power to make such statements is 
what has enabled the author to put all the essentials 
of his subject into one volume. Let us bless him 
for it. 


It is surprising that the English, who have been 
so quick to adopt our reforms in the administration 
of the civil law, should be so reluctant to allow 
prisoners to tell their own story as witnesses. They 
have sometimes allowed the prisoner’s counsel to 
make a *‘ statement”? on his behalf, but of course 
that has no sanction and no weight. The right to 
do this was denied on the late O’Donnell trial. It 
seems that two years ago the English judges united 
in the following minute: ‘‘ Ata meeting of all the 
judges liable to try prisoners held in the Queen’s 
Bench room on the 26th of November, 1881 (Present: 
Lord Chief Justice Coleridge, Lord Justice Bag- 
gallay, Lord Justice Brett, Lord Justice Cotton, 
Lord Justice Lush, Lord Justice Lindley, Justice 
Grove, Justice Denman, Baron Pollock, Justice 
Field, Justice Manisty, Justice Hawkins, Justice 
Lopes, Justice Fry, Justice Stephen, Justice Bowen, 
Justice Mathew, Justice Cave, Justice Kay, Justice 
Chitty, Justice North), Lord Coleridge stated the 
subjects for which the meeting was summoned, and 
Lord Justice Brett moved the following resolution: 
‘That in the opinion of the judges it is contrary to 
the administration and practice of the criminal law, 
as hitherto allowed, that counsel for prisoners should 
state to the jury, as alleged existing facts, matters 
which they have been told in their instructions, on 
the authority of the prisoner, but which they do 
not propose to prove in evidence.’ Stephen, J., 
moved the following amendment: ‘That in the 
opinion of the judges it is undesirable to express an 
opinion upon the matter.’ This amendment, having 
been put to the meeting, was negatived by nineteen 
votes to two. The original motion was then put, 
and carried by nineteen votes against two (Justice 
Hawkins and Justice Stephen dissenting). The 
question of the propriety of laying down a rule as 
to the practice of allowing prisoners to address the 
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jury before the summing up of the judge, when their 
counsel have addressed the jury, was then consid- 
ered, and after some discussion was adjourned for 
further consideration.” The prisoner’s privilege to 
testify has been conceded in a number of our States, 
and has given general satisfaction. 


NOTES OF CASES. 


N Williams v. Mudgett, Texas Commission of 
Appeals, December 2, 1883, 2 Tex. L. Rev. 337, 
an action for an injury sustained by a horse by being 
driven against a barbed wire fence, erected partly 
across a public road, it was held that such fences 
are dangerous unless constructed with planks in 
connection with the wire. The defenses were set 
up that the plaintiff was riding very fast, and that 
he was intoxicated. On these points the court 
observed: ‘‘ But there are limits beyond which the 
doctrine of contributory negligence cannot be ex- 
tended. Suppose, for instance, that the defendant, 
instead of putting up this barbed wire fence, had 
placed daggers or barbed wires in the plaintiff’s 
bed, and the plaintiff, in the act of lying down, had 
received serious injury, would the defendant be 
heard to plead that the plaintiff had come home 
drunk and had rashly thrown himself upon his bed 
and hurt himself? Now a public road is by no 
means so sacred as a man’s private couch, yet it is 
entitled to very high privileges and immunities. In 
all ages men have been accustomed, in the country, 
to ride rapidly upon public roads, especially at 
nightfall. The greatest master of the English 
language and of English customs has canonized this 
usage in the following words: 
* Now spurs the lated traveler apace to gain the timely inn,’— 
MACBETH. 

Not only so, but men, women and children are 
sometimes compelled to ride fast on these roads 
The safety of health and life may depend upon the 
speed with which they travel. The highest con- 
sideration of public policy requires that our high- 
ways should be free from any unnecessary danger 
which may threaten the safety of travelers. Now, a 
barbed wire fence is an array of miniature daggers. 
It is dangerous not merely to run against it, but to 
touch it. When put up across a public road, or 
across a line of general travel, without something 
to indicate its presence, it is like a man trap or a 
spring gun. And in our opinion, he who thus 
heedlessly besets the travel of the country with such 
peril is not entitled to demand a very high degree 
of care on the part of those whose flesh is lacerated, 
or whose lives are endangered by his acts. Yet 
we do not think the court erred in admitting the 
evidence which tended to show that the plaintiff 
and his companions may have been intoxicated at 
the time. The facts given in evidence for the 
defendant in this connection were connected, both 
circumstantially and in point of time, with the facts 
stated by plaintiff. They are parts of the res geste, 





But it should be remembered that intoxication does 
not deprive a party of the protection secured by 
the law to sober people. The plaintiff therefore 
forfeited no right by being drunk, if he were 
really so. The drunken man however is placed at 
this disadvantage, while he might act more rashly 
than he would act if sober, yet his being drunk 
does not release him from the duty of being careful 
and cautious, just as if he were sober. Field on 
Dam., § 198.” 


In Rice v. Rice, 50 Mich. 448, it is held that delu- 
sions as to ‘‘ greenbacks,” or running for or holding 
office, or that his wife had courted him do not neces- 
sarily render a man incompetent to make a will. The 
court said: ‘‘ Much of the evidence in the case, 
which was put in to prove insanity, had a tendency 
to show delusions on certain subjects. The decedent, 
it is said, talked foolishly about ‘ greenbacks;’ he 
imagined himself a high federal officer, and he 
solicited votes for an office when no election was 
pending. But we look in vain in the will, whose 
provisions were dictated by himself, for any trace 
of these delusions, or any evidence that it was in 
any way influenced by them. Conceding the delu- 
sions therefore does not dispose of the will, or 
necessarily determine that it should be set aside. 
Fraser v. Jennison, 42 Mich. 206. The most re- 
markable evidence on this branch of the case is of 
statements made by decedent that his wife made 
the advances in courtship, and that on one or more 
occasions she inflicted outrageous personal injury 
on him after marriage. No attempt was made to 
show that the decedent was really under delusion 
in respect to these matters, and the natural tendency 
of the evidence was to prejudice the jury against 
the plaintiff by leading them to believe or to sus- 
pect that she was an unworthy person and unde- 
serving of her husband’s bounty. But the existence 
of a delusion that his wife was unworthy of esteem, 
or was abusing him, would be a singular reason for 
setting aside a gift which he had deliberately made 
in her favor.” 


In Kelleher v. Kernan, 60 Md. 440, a man eighty 
years old executed an instrument, by which, ‘‘in 
anticipation of his departure from Baltimore,” and 
‘to provide for possible contingencies,” he sold 
and transferred to his daughter all his personal 
property, present and future, reserving the use and 
the right to dispose of the same otherwise if he 


thought proper. He made the expected journey, 
returned safely, and died shortly afterward. Held, 
that the instrument might be proved asa will. The 
court cited Cross v. Cross, 55 E. C. L. 714; Cock v. 
Cooke, L. R., 1 P. & D. 241. In Rehn v. Coles, L. 
R.,2P. & D. 862; Att’y-Gen’l v. Jones, 3 Price, 
369; Jackson v. Jackson’s Adm’r, 6 Dana, 257; 
Morrell v. Dickey, 1 Johns. Ch. 153; Watkins v. 
Dean, 10 Yerg. 321; Walker v. Jones, 23 Ala. 448; 
McGee v. McCants, 1 McCord, 517; Welburn v. 
Weaver, 17 Ga, 267, Johnson vy, Yancey, 20 id, 707; 
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Turner v. Scott, 51 Penn. St. 126; Daniel v. Hill, 52 
Ala. 430; McBride v. McBride, 26 Gratt. 480; and 
observed: ‘‘In the last mentioned case Judge 
Staples concisely states the law thus, ‘All the 
authorities hold, indeed it is very clear, it is not 
necessary to the validity of a will, that it should 
have a testamentary form, or that the decedent 
should know he had performed a testamentary act, 
or that he should intend to perform such act. A 
deed poll, or an indenture, a bond, a marriage settle- 
ment, a letter, a promissory note, and the like have 
been held valid as a will.’ * * * This view is 
sustained by adjudged cases, which in some in- 
stances, in expression, are singularly analogous. In 
Goods of Dobson, L. R., 1 P. & D. 88, the will reads 
thus: ‘In case any fatal accident happening to 
me, being about to travel by railway, I hereby leave,’ 
etc. This was held not to be contingent upon the 
event of the testator’s death on the journey he was 
about to take when the will was executed. In Goods 
of Martin, id. 380, the testator says, ‘ Being physi- 
cally weak in health, have obtained permission to 
cease from all duty fora few days, and I wish, 
during such time, to be removed from the brig 
‘ Appellina’ to the floating hospital ship ‘ Berwick 
Walls,’ in order to recruit my health; and in the 
event of my death occurring during such time, I do 
hereby will,’ etc. It wasin proof that he recovered 
from the illness and afterward frequently expressed 
the desire that all his available property should go 
to a certain Orphan Asylum. Sir J. P. Wilde held 
the will not to be contingent or conditional, and 
awarded it probate. In French v. French, 14 W. Va. 
459, the will was in these words: ‘Let all men 
know hereby, if I get drowned this morning, March 
7, 1882, that I bequeath all my property, personal 
and real, to my beloved wife, Florence. Witness 
my hand and eeal.’ Judges Haymond, Johnson 
and More concurred in holding this will not to be 
conditional upon his being drowned that day. The 
paper was given to his wife when he started. He 
returned safely and died afterward, leaving that 
paper still in his wife’s possession, which was, by 
+c decision of a maiority of the Appellate Court, 
anstarjed as a vaild unconditional will. Without 
commiting ourselves to fu!l approval of these 
several lecisions under their respective circum- 
stances end language employed, we refer to them 
as vastly stronger cases for holding the will contin- 
gent than this one, and where they were held not 
contingent. In the case under consideration it 
would seem as if allusion was made to the projected 
trip and the attendant contingencies which might 
occur, only as the inducement for his making the 
paper, which evidently embodied what he wanted, 
in any event, to be done with his property. It is 
almost like the case of Tarver v. Tarver, 9 Pet. 174, 
where the testator prefaces his disposition by saying, 
‘ Being about to take a long journey, and knowing 
the uncertainty of life, he deemed it advisable to 
make a will,’ which will was held not to be contin- 
gent. In Goods of Thorne, 4 Swab. & Tris., a will, 





in which the testator says, ‘I request that in the 
event of my death whilst serving in this horrid 
climate, or any accident happening to me,’ etc., 
was held not to be conditional. If the wills we 
have referred to were not conditional ones, certainly 
we ought not to hold this one to be so. The whole 
justification for holding any paper, not made as a 
will, to be the will of the maker, is the furtherance 
of the testator’s wishes. To hold this paper a will, 
and yet conditional, would certainly not be in 
accordance with his purpose.” 


COMMON WORDS AND PHRASES. 


CORRESPONDENT sends us a copy of an 
opinion recently delivered by Judge Hoyt, of 

the District Court of Washington Territory, in the 
case of the United States v. Northern Pacific Railroad 
Co., construing the word ‘‘ adjacent” in the com- 
pany’s charter, which grants the privilege of cutting 
timber from ‘‘ adjacent ” public lands for use in the 
construction of the word, and holding that it has a 
broader meaning than “ adjoining,” and is synony- 
mous with ‘‘ neighboring.” The court says: ‘‘ Con- 
gress, in enacting section 2 of defendant’s charter, 
saw fit to use the word ‘ adjacent,’ and in determin- 
ing the intent of this section we must investigate 
the meaning of the word ‘adjacent,’ as there used. 
Sometimes it has a meaning given it which is 
synonymous with the word ‘ adjoining,’ but it is as 
often applied in a more extended sense, as in the 
‘vicinity ’ or the neighborhood’ of, while adjoin- 
ing and ‘contiguous’ are never used in such 
enlarged sense. Congress then having selected 
from several synonymous words the one having, 
as applied to the subject in the section in 
which it is used, the broadest meaning and 
most extended signification of the whole, must 
be held to have intended the broadest rather than 
the more restricted signification to be given to it in 
the interpretation of said section, and therefore to 
hold that this section restricted the defendant to 
lands adjoining or contiguous to the line of the 
road, would be contrary to all rules of interpretation, 
while if we apply the usual rules we must hold that 
its rights are extended by this section beyond lands 
adjoining or contiguous to its line of road to lands 
anywhere in the vicinity or neighborhood of its said 
line of road. Was the land in question in the 
neighborhood of defendant’s line of road, within 
the meaning of section two? The design of this 
question was to allow the company to take timber 
from public lands to build its road, and when we 
once concede that under this section the defendant 
is authorized to go beyond adjoining lands, as the 
use of the word ‘adjacent’ compels us to do, it 
must follow that the use of the more enlarged word 
was for the benefit of the Northern Pacific Railroad 
Company, and it must be so construed by the 
court as to effect the object of its enactment. And 
we are of opinion that timber land nearest to the 
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line of the road must be held to be neighboring 
timber land, even although there may intervene 
large tracts of land not timbered. If this be so, 
then under the facts of these cases, as above stated, 
the lands from which the timber in question was 
cut was in the neighborhood of the line of the road 
where it was used, and therefore ‘ adjacent’ thereto, 
within the meaning of section two of the 
charter of the defendant Northern Pacific Rail-- 
road Company. Besides, under the facts proven in 
these cases, the lands in question would probably 
come within a more restricted use of the word 
‘adjacent,’ for the line of defendant’s road runs for 
several hundred miles through a country aimost 
entirely destitute of timber, and the belt upon which 
this timber in question was cut, was the first timber 
land near said road reached by it in the course of 
its construction; therefore though this timber be 
more than one hundred miles from the line of 
defendaut’s road, we are of the opinion that it must 
under the circumstances be held to be ‘adjacent 
thereto,’ within the meaning of section two of 
defendant’s charter.” Our correspondent points 
out that this is apparently opposed to Continental 
Improvement Co. v. Phelps, 47 Mich. 299, where it 
was held that the owner of property half a mile dis- 
taunt from a railway is not an ‘‘ adjacent occupant or 
proprietor.” But this was conceded, and not decided, 
the court simply remarking, ‘‘a very proper con- 
cession.”” The cases are quite distinguishable, for 
the Michigan case was upon the duty of the rail- 
road company to an adjacent owner to fence its 
track. 

Famrixy. — In Carmichael v. North-western Mutual 
Benefit Association, Michigan Supreme Court, October 
17, 1883, it was held that where the beneficiary 
resided under the same roof as the insured, who 
was unmarried, and was a memberof the same 
social and domestic circle, and the insured, having 
no relatives remaining to him, regarded the bene- 
ficiary much asa daughter, they were of the same 
family within the meaning of the Michigan statute 
regarding insurable interest, and there was sufficient 
interest to support a life policy. The court said: 
‘*Now this word ‘family’ contained in the statute 
is an expression of great flexibility. It 1s applied 
in many ways. It may mean the husband and wife 
having no children and living alone together, or it 
may mean children or wife, and children, or blood 
relatives, or any group constituting a distinct do- 
mestic or social body. It is often used to denote a 
small select corps attached toan army chief, and 
has even been extended to whole sects, asin the 
case of the Shakers. We discover nothing in the 
statute implying a narrow sense, and we should not 
be inclined to attribute one where the result would 
cause injustice. It seems to us that the circumstances 
constitute a case within the meaning of the Legisla- 
ture.” 

Goop Hunter. —In a recent English County 
Court case of King-King v. Cave, it was held that a 





horse that was a “ whistler ” is not a ‘‘ good hunter,” | 


for that phrase implies soundness in wind 
and eyes. ‘‘ Whistling is a noise made in respiration 
by a horse whilst trotting or cantering, and though 
at first it does not indicate any defect in pace or 
endurance, yet it is apt to increase, and indicate 
such defects. ” 

Seaman. — An engineer of a tug-boat on the 
Delaware river is a ‘‘ seaman.” Holt v. Cummings, 
Pennsylvania Supreme Court, October 29, 1883. The 
court said: ‘‘ Common sailors only were originally 
termed seamen, but the rights of seamen, under the 
rulings of American courts, from time to time have 
been extended to the mate, surgeons, stewards, 
engineers, cooks, clerks, carpenters, firemen, deck- 
hands, porters, and cham ber-maids; all these classes 
of employees have been allowed to sue, in the 
admiralty, as mariners, or as persons, rendering 
maritime services, under a maritime contract: i 
Peters Adm. 246; 2 id. 268; Wilson v. The Ohio, 1 
Gilpin, 514; 1 Conkl. Admir. 107; 2 Pars. Marit. 
Law, 582; The Sultana, 1 Brown, 13; Steam Pro- 
peller M. M. Caleb, 9 Ben. 159; The Hudson, 8 Fed. 
Rep. 167; North America, 5 Ben. 486; Allen v. 
Hallett, Abb. Adm. 576; Gurney v. Crocket, id. 490. 
In the case of Trainorv. The Superior, 1 Gilpin, 514, 
the general rule is given, that all those who con- 
tribute to the preservation of the vessel, or were 
employed in navigating her, are’ entitled to the 
rights of mariners; whilst in the cases of The Ocean 
Spray, 4 Sawyer, 105, and Minna, 11 Fed. Rep. 759, 
the rule is extended to all hands employed on the 
vessel, in furtherance of the main object of the 
enterprise in which she is engaged, except the 
master.” 

VoLunTARILY. — The effect in this word in a 
married woman’s acknowledgment was thus com- 
mented on in Scott v. Simons, 70 Ala. 352: ‘Tf, 
under any circumstances, the acknowledgment of 
the wife that she executed a conveyance voluntarily 
could be deemed the equivalent of an acknowledg- 
ment that she executed it ‘of her own free will and 
accord, and without fear, constraint, or persuasion 
of her husband,’ it cannot, without a violation of 
the legislative intention, be deemed the equivalent 
under the act referred to. If it should be so taken 
and construed, the result would be, that a certificate 
of acknowledgment conforming to the former 
statutes, which were superseded, if made on aprivy 
examination of the wife, would be sufficient. The 
word voluntarily, under the forms prescribed by 
those statutes, expressed that husband or wife, in, 


‘the execution of a conveyance, was acting freely. 


The act of April 23, 1873, required that the certifi- 
cate of acknowledgment should express more than 
was comprehended under the word voluntarily, as 
found in the pre-existing statutes,— the word in 
such statute applying alike to husband or wife. 
The act intended the exclusion of the influence of 
the husband in producing assent of the wife to the 
alienation of the homestead. The protection of 
the wife from being tortured by fear, constrained by 
the domination ofa stronger will, or seduced by the 
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flattery, importunity, solicitation, or suasion of the 
husband, was the purpose of the act. And it was 
intended that, on the privy examination, it should 
be made manifest to the officer taking it, that it was 
of her own volition, unmoved by the influence of the 
husband, she signed and assented to the alienation. 
The certificate of the examination indorsed on the 
alienation, it was intended, should manifest clearly, 
not only that the wife was acting from her own 
volition, but should negative the influence of the 
husband in producing the determination.” 
HeEauttu. — A provision in a city charter that the 
health department shall have power to regulate 
dwelling-houses, there being no clause about general 
welfare or general police powers, extends only to 
health in the sense of freedom from disease, and 
does not justify a requirement that outside walls 
shall be of a given thickness. Hubbard v. Paterson, 
45 N. J. 310. The court said: ‘‘The contention is 
that the power to regulate and control the mode of 
constructing buildings, when given for the preserva- 
tion and promotion of health, justifies such regula- 
tions as respect sanitary conditions and appliances 
alone, and not such as respect the thickness of the 
walls —a matter which, it is insisted, can produce 
no effect on the health of the city. If the word 
‘health’ is to be understood as expressing merely 
the absence of disease, the contention is effective. 
But the word has a broader meaning. According 
to the lexicographers, health is ‘ soundness of body ; 
freedom from disease, sickness or pain.’— Worcester’; 
‘freedom from pain or sickness; the most perfect 
state of animal life.’— Bouvier. It is said to be 
derived from an Anglo-Saxon word, of which we 
yet retain a trace inthe word ‘hale,’ and which may 
be rendered ‘ whole’ or ‘sound.’ If this meaning 
be attributed to the word in this act, the powers 
given to preserve and promote health would natur- 
ally include not only such as would tend to prevent 
the origin or development of disease and its dis- 
persion by contagion or infection, but also such as 
would tend to prevent the occurrence of bodily in- 
juries or accidents. The word would then include 
the idea of safety as well as health in its ordinary 
and colloquial signification. In the charters of some 
municipal corporations such powers are expressly 
given for the preservation of the health and safety 
of citizens. But I am unable to conclude that we 
ought to attribute to the word ‘ health,’ as used in 
this title, the broad meaning above referred to, 
which, though a correct, is not its usual meaning. 
When we find that the Legislature, by these sections, 
established a department of health and conferred 
powers for the preservation and promotion of health, 
the natural inference is that the department is 
charged with the execution of such sanitary meas- 
ures as tend to prevent or diminish disease. Such 
are the ordinary functions of boards of health in 
cities or other municipal corporations in this State. 
There ought to be found in this act language clearly 
evincing that other functions are intended to be 
conferred on this department in Paterson before we 
should be justified in reaching such a conclusion,” 





CODIFICATION— REMARKS OF GEORGE H. 
YEAMAN, BEFORE THE LAW RE- 
FORM SOCIETY OF THE CITY 

OF NEW YORK. 


Mr. Yeaman, upon taking the chair, after some pre- 
fatory remarks about law reform and the objects of 
the society to be organized, said: 

The utility and the practicability of codification 
have both been established in the history of legislation 
and jurisprudence. As anew proposition, we might 
shrink from it as being a dangerous venture, or a task 
beyond our power. Such fears are now the mere 
timidity of a well-meaning conservatism. We have 
historical examples of its success and of its benefits, 
Opponents say, that a system of law must be left 
malleable‘and expansive; that science and civilization 
advance and change and create new rights, new exi- 
gencies; that law must be left to adapt itself to new 
facts and new circumstances; and that Codes are cast- 
iron systems which cannot do this. 

In the light of the past, this objection is of no 
weight. Andthen it assumes what is not true. No 
friend or advocate of codification ever contended that 
a Code once made, the world will stand still. The 
most they claim is to simplify past confusion, clear up 
existing doubt, condense and crystallize the fruits of 
past labor, establish a mile-stone, in legislation and 
jurisprudence and then go forward—when necessary. 
Then shall we always be codifying, or amending exist- 
ing Codes? Whenever necessary. But what is the 
demand, the necessity, the benefit of codification? 

Suppose practicing lawyers—to say nothing of the 
layman, who is legally presumed to know the law, and 
has a right to know it, but as matter of fact does not 
know it and can’t know it as it now exists, suppose 
lawyers had to consult statutes, reports, and text 
books, without indexes. An index though not an 
incipient Code, is at least a sign post. But we are not 
satisfied with these; we have our dagests—digests of 
statutes and digests of decisions. Every digest is only 
an imperfect Code. They are not always reliable in 
telling us what the law is, but very usefulin helping 
us to find the fountains of the law. And what do we 
sometimes find, when we have gone tothe fountain 
heads? Two streams springing from the same source 
and running in opposite directions, or two streams 
springing from different sources and trying to run 
straight across each other, causing conflict and con- 
fusion—muddy eddies in the law. To say nothing of 
the vast multiplication of reports, s0 numerous that 
no lawyer is able to own them, and if able, has not 
room enough for them either in his house or his 
office, nor in both combined, if there were uo other 
reason for a Code it would be demanded and justified 
by the necessity of reconciling where we can, and 
where we cannot, of selecting the better reason, and 
declaring which is law. 

There is probably nota State in this Union, as old as 
the youngest man present, that has not its one, or 
two, or three volumes of ‘‘ Revised Statutes ’’—every 
revision of statutory law isa codification. If one can 
be or ought to be codified, why cannot and why 
ought not the other? If practice or civil procedure, 
if the penal law and penal procedure may be codified, 
why may not the body of the civil law? 

Iremember the time as a law student—not as a 
practitioner, for the Code reached my native State 
just as I was admitted to the bar; but I remember the 
time when a young lawyer (or for that matter, an old 
one) would walk into the court-house in pride and con- 
fidence, and go out in confusion and defeat, because 
he had called it assumpsit instead of covenant, or tres- 
pass instead of “on the case,’’ or called it a bill when 
it ought to have been adeclaration, and so on without 
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end. A few great lawyers in this State said that was 


not right. They were opposed and ridiculed, but they 
fought for the Code of Procedure and had it adopted, 
and now we can try controversies on their merits, to 
the wholesome neglect of the legal metaphysician’s 
special pleading. 

How is it that Rome has governed half the civilized 
world by her beneficent civil law for a thousand years 
and more, after she has ceased to govern the same fair 
regions with herarms? The Code of Justinian, a Code 
of laws, and not merely of procedure, made that possi- 
ble. And yet weare to be told that we cannot do 
what the Roman lawyers did. For one I do not be- 
lieve in the degeneracy of the human race; Ido not 
believe that learning, industry and capacity for labor 
have diminished. 

One objector will say: It is all right to have digests 
—your incipient or imperfect Codes—to have Revised 
Statutes; they can be made with scissors and paste 
(whoever thinks that let him try it), and all right to 
simplify procedure, mere practice; but the law, the 
body of the law, that is a different thing; that is so 
vast, so ramified, so intricate, so delicate, so important 
as the standard and safe-guard of rights, don’t tamper 
with that. The argument is the other way. Its vast- 
ness, its importance, its complication, its delicacy, are 
just the reasons why the law needs codification and 
would be benefited by it. If it cannot be,done, that is 
our fault, and not the fault of the system of codifica- 
tion. And we are told that the Civil Code, as now 
proposed, has not been well done. That would prob- 
ably be assumed by its opponents; but if it really had 
not been well done, then so much the greater reason 
would there be for the existence of this society, though 
we may not concede the particular defects so far 
alleged against it. We advocate its adoption while 
aiding to perfect it. 


MALICIOUS ACT GIVING NO RIGHT OF AC- 
TION. 


MAINE SUPREME JUDICIAL COURT, MAY 29, 1883. 


Heywoop v. TILuson. 

An employer has a right to refuse to employ or to retain in his 
service any person renting certain specified premises, and 
the owner of such premises has no cause of action against 
him for the exercise of such right, though such refusal 
was through malice or ill will tosuch owner. 

CTION on the case and also in trover. The opinion 
states the facts. 


A. P. Gould, for plaintiff. 
D. N. Mortland, for defendant. 


APPLETON, C. J. This is an action on the case. 
The plaintiff in his writ alleges that on December 19, 
1875, he was seised of a dwelling-house on Hurricane 
Island of great value, yielding an annual rent of one 
hundred dollars which he would be receiving, were it 
not for the wrongful act of the defendant, and ought 
to receive from one Charles H. Sanborn and other 
tenants; that he leased the dwelling house and premi- 
ses to said Sanborn forthe term of one year, which 
sum said Sanborn was willing to pay; that the defend- 
ant was the occupant and owner of said Hurricane 
Island, and engaged in quarrying, cutting and working 
granite, and shipping the same to market; that there 
was no opportunity to lease any building, except to 
those in the defendant’s employ; yet the defendant 
knowing this and to deprive the plaintiff of the rents 
and profits arising therefrom, did on December 29, 
1875, order and direct the said Sanborn to pay him 
only twenty dollars a year, instead of ninety-six dol- 








lars, and threatened to discharge said Sanborn if he 


did not comply with his order; by means whereof the 
plaintiff received but one dollar and sixty-seven cents 
per month, instead of eight dollars; that afterward on ~ 
on August 1, 1876, said Tillson ordered. and directed 
said Sanborn ‘to leave said dwelling-house and re- 
fused to allow him to remain therein, and threatened 
to discharge him from his employment, unless he 
should leave said dwelling-house; and that the said 
Tillson threatened to discharge any and all persons 
from his employment, and expel them from the 
island, who should occupy said premises and become 
tenants of the plaintiff, by means of which orders, 
threats, and directions, the said Sanborn was induced 
to and did leave the premises, and refused to pay for 
the use of the same, and to occupy the same, whereby 
the plaintiff has been unable to rent, lease, or sell said 
dwelling-house, and has lost all benefit from the 
same. 

The second count is in trover for the conversion of 
the plaintiff's dwelling-house, 

The evidence in support of the plaintiff's claim 
comes entirely from him, and witnesses called by 
him. 

The defendant is the owner of Hurricane Island, 
has extensive quarries there, doing a large business, 
having important contracts with the government, and 
six hundred men in his employ . 

The plaintiff went into the defendant’s employ as a 
stone cutter in 1873, and purchased the house referred 
to in the declaration, in the fall of 1874, for two hun- 
dred and fifty dollars, and was discharged in October, 
1875. He testified that he ‘‘ made no attempt to injure 
General Tillson, previous to his (my) discharge; ” that 
he “had been taking notes in regard to the manage- 
ment of the job,” and was “ going to keep the notes in 
case the job was ever investigated,’ that he ‘furnished 
information to the newspapers in regard to the 
management of the government works; ’’ wrote arti- 
cles in the Boston Herald and the Rockland Opinion; 
that when the latter paper was indicted for a libel 
growing out of the articles, he was here two weeks in 
procuring witnesses for the publisher; that he said he 
considered the {defendant a damned scoundrel, that 
he so testified, on the trial of the indictment, and that 
he ‘‘so considers him now.” 

The house was built on defendant’s land by verbal 
permission of bis clerk. 

Such is the relation of the parties. 

The plaintiff claims to recover in trover, but he tes- 
tifies that General Tillson told him, “that he would 
not interfere with making a disposition of the pro- 
perty,’’ ‘‘that he has never directly assumed to him 
(me) any control over that house,’ “ that he wanted 
me to dispose of my property there and go off the 
island; he said he should not interfere with my dis- 
posing of it,” “‘ that any man that rented my house 
should not work for him.’’ Hereis no conversion of 
the property. The plaintiff might live there. He 
might sell or lease his estate. He had full control 
of his property, Jeaving the defendant at liberty in 
fixing the terms and conditions on which he would 
employ those laboring for him. Whatever they might 
do, here is no conversion of the house of the plaint- 
iff. 

The first ground of complaint in the second count in 
the declaration is, that he “‘ had leased the said dwell- 
ing house and premises to the said Charles H. Sanborn 
for the term of one year from the said day herein- 
before specified (December 29, 1875), for the sum of 
eight dollars per month, which sum the said Charles 
H. Sanborn was then and there ready and willing to 
pay-” “Yet the said defendant, well knowing the 
premises, * * * did on the said December 29, A. 
D. 1875, order and direct the said Charles H, Sanborn 
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to pay the plaintiff only twenty dollars a year, instead 
of the ninety-six dollars per year, and threatened to 
discharge said Sanborn from his employment if he did 
not comply with such order; by means whereof the 
said Sanborn was prevented from payment to the 
plaintiff any more than one dollar and sixty-seven 
cents, instead of eight dollars per month.”’ 

The plaintiffs evidence disproves every material 
allegation as there set forth, and the above is the most 
tangible ground of complaint to be found in the whole 
declaration. 

The house was not leased for the year. It was per- 
sonal property. The plaintiff was not seised of it. 
Sanborn testifies that the plaintiff rented the house to 
him “for eight dollars a month, so long as he (1) saw 
fit to occupy it,” that he went into the house in Octo- 
ber, 1875, and left in August, 1876, and that theamount 
he “‘ paid Heywood was in the neighborhood of eighty 
dollars.’’ The plaintiff nowhere alleges that he did 
not receive the rent as stipulated from Sanborn. The 
only evidence of ordering out is, what is testified to 
by Sanborn; that “he said he did not wish to injure 
me (Sanborn), but the man that lived in Heywood’s 
house could not work for him.’’ Butthis constitutes 
no ordering. It was what he hada right to say. It 
did not interfere with letting to others. 

As the house was rented to Sanborn by the month, 
as ‘“‘long as he saw fit to occupy it,” the contract was 
terminable at the option of Sanborn. He could ter 
minate it when and for what reason he saw fit. The 
plaintiff could not complain of its termination, no 
matter how unreasonable it might be. He had no 
contract with Sanborn that he should remain. He 
might remain or not. In Hutchins v. Hutchins, 7 
Hill, 104, the defendants, after a will was made devis- 
ing certain real estate to A., conspired to induce the 
testator to revoke it, and effected their object by 
meaus of false and fraudulent representations. Held, 
that A. could not maintain an action, as the revoca- 
tion of the will merely deprived him of an expected 
gratuity, without interfering with any of his rights. 
So here no rights were interfered with. There was no 
obligation on the tenant to remain. None on the 
landlord to permit him to remain. All there is, the 
tenant did not renew his contract. Why he did not is 
no concern of the landlord. The tenancy was at will. 
The exercise of that will was the exercise of a perfect 
right. The motive which induced that exercise can 
be no ground of complaint, whether it was the chance 
of bettering his condition, to gratify a whim of his 
own or the ill willof another. The landlord cannot 
complain that a tenant declines to renew his lease. If 
Sanborn violated any contract, he is liable to the 
plaintiff in damages. 

Besides an employer has a vital interest in the wel- 
fare of his men. He has aright to see that they are 
not plundered. It wasa perfectly proper motive for 
the defendant to interpose to prevent an extortionate 
rent, as that of one hundred dollarsa year fora shanty 
costing buttwo hundred and fifty dollars. ' His own 
interest and his interest in the success of his em- 
ployees, without the imputation of any thing sinister 
on his part, afford good and sufficient reasons for his 
intervention. 

The question raised is, whether the defendant is 
liable in damages toa landlord for a tenant’s leaving, 
or for one or many declining to become or not becom- 
ing tenants, in consequence of his threats that he 
would employ no ove who should become such land- 
lord’s tenants, or being his tenants should continue to 
remain such. 

The defendant was doing a large business, having 
five or six hundred men in his employ. It was of the 
utmost importance to his success that his employees 
should be of good habits, friendly to his enterprise 





and interested in his prosperity. As between the em- 
ployer and the employee, each may fix the terms and 
conditions on which the one will employ and the other 
be employed. ‘It is well settled,’’ observes Shaw, C. 
J., in Commonwealth v. Hunt, 4 Met. 133, “every free 
man, whether skilled laborer, mechan.c, farmer, or do- 
mestic servant, may work or not work, work or refuse 
to work, with any company or individual at his own 
option, except so far as he is bound by contract.” The 
employer has equal and reciprocal rights to fix the 
terms and conditions upon which alone he will con- 
tract foremployment. He is restricted to no color or 
race. The conditions upon which he insists may be 
silly or absurd. If acceded to they are binding on the 
employee. Whether wise or not, if legalit is no con- 
cern of others. In Carew v. Rutherford, 106 Mass, 14, 
Chapman, C. J., uses this language: ‘‘ Every man has 
aright to determine what branch of business he will 
pursue, and to make his contracts with whom he 
pleases and on what terms he can. * * * He may 
refuse to deal with any men orclassof men. And it 
is no crime for any number of persons, without an un- 
lawful object in view to associate themselves together 
and agree that they will not work for or deal with cer-- 
tain men or classes of men, or work under a certain 
price or without certain conditions.’”’” The employer 
has the same right of imposing conditions and limita- 
tions as those he may employ. 

The workmen may agree that they will not work for 
an employer, ‘‘who should after notice,employ a 
journeyman, who habitually used it’’ (liquor), Com- 
monwealth vy. Hunt. A laborer would not be liable to 
a journeyman who lost employment by reason of such 
agreement, and the refusal of the employer any longer 
to hire him. So the master may equally impose asa 
condition, that his servants shall not board at a house 
where liquorsare kept for sale, and the seller cannot 
maintain an action against him forthe loss of profits 
on liquors he might have sold his boarders had they 
remained with him. He may impose as a condition of 
employment, that certain associates and associations 
shall be avoided. Good habits are not all that is de- 
sirable. An interest in the success of an enterprise is 
required. The master may impose as a condition of 
employment, that he shall not associate with one who 
is inimical to him~—who is seeking to injure him— who 
is actingas a spy upon his proceedings, and who is 
libelling him in the newspapers. 

So the employer, as he may by contract stipulate 
with his men where they shall not board, may equally 
determine where and of whom they may rent the 
houses they may occupy, and where they may not. 
The house may be in an unhealthy part of the city, or 
a disreputable neighborhood. But whatever the rea- 
son, good, bad, or indifferent, noone has a right to 
complain. 

The owner has no cause of complaint when one says 
he will not occupy his house, nor when another says 
he will refrain from doing an act it it be occupied. 
The defendant was under no obligation—owed no 
duty to the plaintiff that he should permit his men to 
occupy his house, any more than to a boarding-house 
keeper that he should permit his men to board with 
him. The idea of a boarding- house keeper suing a 
man because he declines or refuses to employ his 
boarders, or the owner of a house, because he will not 
employ his tenants, is utterly at variance with the 
right of individuals to make their own contracts. <A 
landlord has no right of action against an employer of 
men, because he refuses to employ his tenants or 
boarders. Nor are his rights enlarged because the 
reason of such refusal is, that they are his tenants or 
boarders. 

Neither is the employer liable if having the tenants 
or boarders of 2 landlord in his employ he discharges 
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them from his service because they choose to remain 
such tenants or boarders, having the right by his con- 
tract with them to terminate their services. If he 
has not that right he may be liable to those so dis- 
charged. If he has, no one else has any right to com- 
plain, because an employer having a right to discharge 
aservant does discharge him. The contract is be- 
tween the master and servant, and the master is not 
obliged to retain his servant in his employ in such 
case, and no one else can bring a suit against him be- 
cause he does not. 

The defendant has broken no contract. He has 
made none with the plaintiff. If the plaintiff has none 
with any one, no contract is broken. If there be one, 
and the tenant has broken it, preferring to continue 
in the defendant's service, the tenant is liable for 
such breach. He is the one by whom the contract is 
broken. He is the principal in-its breach. The defend- 
ant has done nothing. 

It must be remembered that the interference com- 
plained of is not with the general rights of the plaint- 
iff. The threat is not general. 1t is only as to his em- 
ployees. The plaintiff may rent to all the rest of 
humanity. The defendant owes no duty to the plaint- 
iff. He has done him no wrong by declining to em- 
ploy his tenants, unless he was under some legal obli- 
giution to employ them, and was guilty of some wrong 
in not employing them. This very action is brought 
upon the assumption that the defendant was in some 
way under an obligation to employ the plaintiffs ten- 
ants; that he was guilty of a dereliction of duty, ofa 
violation of the plaintiff's right in not employing his 
tenants, or in threatening not to employ such as 
should become or were his tenants. 

If the defendant had advised a tenant to leave, be- 
cause the house was in a disorderly neighborhood or 
too distant from the place of labor,and he had left, it 
will not be pretended that an action could have been 
maintained. If he advises and urges him to leave, but 
fails, however malicious his motive, his malice affords 
no ground of action. If he procures him to leave 
without notice he is iot responsible. There is no 
cause of action against him. But if the act, not ac- 
tionable in itself, but accompanied by a bad motive, 
affords a ground of action, then it follows, that if an 
act be in itself lawful, a bad motive becomes the 
basis of a suit; that is, a manis sued for his motives, 
irrespective of his conduct. 

The defendant had an absolute right to employ or 
not to employ a tenant of the plaintiff, and no action 
could be maintained against him if he chose not to 
do it. 

Threatening not toemploy such tenant affords no 
ground of action on the part of the landlord. A threat 
to commit an injury is ‘‘not an actionable private 
wrong.’ Cooley on Torts, 29. It is only the promise 
of doing something which in the future may be injur- 
ious. It may never be carried into effect. It cannot 
be foreknown that it will be. 

The belief on the part of the defendant that the 
plaintiff had injured and would injure him existing, 
that from ill will thusarising he said he would neither 
employ nor retain in his employ a tenant of the plaint- 
iff, affords no ground of action. Having a right to 
make that a rule of action, he is not liable for so do- 
ing, still less for merely threatening. 

The act legal, he cannot be sued for mere ill will or 
personal animosity, especially when he has cause. 
“The exercise by one man of a legal right cannot be a 
legal wrong to another.”’ Cooley on Torts, 685. In 
Stevenson v. Newnham, 76 E. C. L. 281, it was held that 
an act whicb did not amount to a legal injury could 
not be actionable because done with a bad intent. 
The insertion of the word maliciously when the act 
complained of is not unlawful per se, will not make a 


“ercising such right however unfriendly or selfish. 





count good which would be bad without it. Colterell 
v. Jones, 73 E. C. L. 718. Evidence that an act legal 
in its character was done wantonly and with intent to 
injure was held inadmissible in Benjamin v. Wheeler, 
8 Gray, 409. In Randall v. Hazelton, 12 Allen, 415, 
Colt, J., says, ‘damages can never be recovered where 
they result from a lawful act of the defendant.’”’ The 
law will not inquire into the motives of the party ex- 
“ It 
is generally held that no action will lie against one for 
acts done upon his own land in the exercise of his 
rights of ownership, whatever the motive, if they 
merely deprive another of advantage or cause a loss to 
him, without violating any legal right; that is,”’ re- 
marks Wells, J., in Walker v. Cronan, 107 Mass. 564, 
“the motive in such case is immaterial. Frazier v. 
Brown, 12 Ohio St. 294; Chatfield v. Wilson, 28 Vt. 49; 
Mahan v. Brown, 13 Wend. 261; Delhi v. Youmans, 50 
Barb. 316.” A similar decision was made, Wheatley 
v. Baugh, 25 Penn. St. 528. If awrongful act would 
suffice, one would think that fraudulent representa- 
tions by which one was prevented from securing his 
debt by an attachment would suffice, but it was held 
otherwise in Bradley v. Fuller, 118 Mass. 239. ‘‘ Ma- 
licious motives make a bad act worse; but,’’ observes 
Black, J., in Jenkins v. Fowler, 24 Penn. 308, 
“they cannot make that wrong, which in its own 
essence is lawful, * * * any transaction which 
would be lawful and proper if the parties are friends, 
cannot be made the foundation of an action merely 
because they happened to be enemies. Aslong asa 
man keeps himself within the law, by doing no act 
which violates it, we must leave his motives to Him 
who searches the heart.”’ In Fowler v. Jenkins, 28 Penn. 
1°6, the preceding case is cited with approval, Wood- 
ward, J., remarking that, ‘‘even a malicious exercise 
of this right would give the plaintiff no cause of action.” 
In Glendon I. Co. vy. Uhler, 75 Penn. St. 467, the same 
doctrine was re-affirmed. In Phelps v. Nowlen, 72 

Y. 45, Miller, J., says ‘“‘ that the maxim sic wlere tuo ut 
non alienum ledas, applies only to cases when the act 
complained of violates some right, and an act legal in 
itself, violating no right, cannot be made actionable 
upon the ground of the motive which induced it.” 
** But motives,”’ say the court in Pickard v. Collins, 23 
Barb. 444, ‘in doing an act which violates no legal 
right of another, cannot make that act a ground of 
action.”” In South Royalton Bank v. Suffolk Bank, 27 
Vt. 505, it was decided that an act, lawful and right in 
itself, is not actionable on account of its being per- 
formed from an improper or bad motive. ‘ Motive 
alone,’’ remarks Bennet, J., ‘is not enough to render 
the defendants liable for doing those acts which they 
had a right to do.” This doctrine was re-affirmed in 
Chatfield v. Wilson, 28 Vt. 49. There is nothing con- 
flicting with these decisions to be found in Harwood v. 
Jones, 82 id. 724. In Hunt v. Simonds, 19 Mo. 583, 
it is held that an action does not lie for conspiring to 
do a lawfulact, however malicious the motive, for the 
very obvious reason that the act was lawful. These 
views are fully sustained in the text books. Cooley 
on Torts, 688; Smith v. Bowler, 2 Disney (Ohio), 153; 
Kiff v. Youmans, 86 N. Y. 324. 

In most of the cases where reference is had to the 
motive as malicious, it will be found that the act done 
was wrongful, as in Bowen v. Hull, 20 Am. Law Reg. 
578, where a contract was broken. The breaking the 
contract was an unlawful act and the inducing it was 
held to make the person liable—as in the case of entic- 
ing a servant from his master, but if there be no con- 
tract, one is not liable for inducing a person to leave, 
though the master wished tv further employ him. 
Boston Glass Manufactury v. Binney, 4 Pick. 425. In 
other cases, malice is shown to enhance damages. But 
if the act be legal, one is not liable for doing it. If 
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doing it from a bad motive, he be made liable, then 
his liability arises from his motive and not from his 
act. A different rule would encourage litigation. 
** Malice,” observes Miller, J., in Phelps v. Nowlen, 
might be easily inferred from idle and loose declara- 
tions, and a wide door be opened by such evidence, to 
deprive an owner of what the law regards as well de- 
fined rights.’”’ This same act under the same circum- 
stances would be a wrong, if done with intent to 
injure by one man, and if done by another without 
such intent, would be regarded as fitting and proper. 
Atort implies a wrongful act done. But mutual ill 
will between parties antagonistic to each affords no 
basis for mutual suits for such ill will. “Soin refer- 
ence to the term damage, the law is,’’ remarks Colt, 
J., in Randall v. Hazelton, 12 Allen, 415, “ that it must 
be a loss brought upon the party complaining by a 
violation of some legal right, or it will be considered 
as merely damum absque injuria.”’ But a refusal to 
hire or to continue to retain one in hisemploy because 
he boards with one inimical to the employer, does not 
give a right of action for such refusal, unless there is 
some rule of law restricting the employer in the terms 
and conditions of his employment. 

To entitle a plaintiff to recover,there must be a wrong 
done. ‘Noone is a wrong-doer but he who does what 
the law does not allow.’”” He who does what the law 
allows cannot be a wrong-doer whatever his motive. 
“So no one is guilty ofa fraud, because he exerts his 
rights.”” The motive which may induce such exertion 
is immaterial. 

So far as relates to the case of Sanborn, who wasa 
tenant by the month, the stipulated rent was fully 
paid, and the tenant left as he had aright todo. He 
left because defendant would not employ one of the 
plaintiff's tenants. The defendant hada right to im- 
pose that condition. The tenant had a right to his 
preference. 

As to the rest of the world, except the defendant's 
employees, there was full liberty of sale or rent. As 
to these, there was liberty, if they chose to risk the 
chance of employment. The defendant threatened. 
He might cease to threat. He might never carry his 
threats in execution. He might never intend to. 
There is no proof that a single one of his employees 
was influenced by his threats—wanted to hire plaint- 
iff's house, or would have hired it; or hiring it would 
have remained; or remaining, how long any tenant 
would have remained. if 

There is no proof of any wrong done—of any legal 
damage—or of any facts for or on account of which 
any damages could be assessed—unless threatening to 
do what a man hasa perfect right to do, will consti- 
tute a sufficient foundation for an action. If any 
wrong was done, it was by the tenant in leaving; and 
if he has broken any contract, or violated any rights 
of tbe plaintiff, he alone is responsible for his misfeas- 
ance. 

Barrows and Peters, JJ., delivered concurring opin- 
ions. 

Plaintiff nonsuit. 


BROOKLYN BRIDGE A LAWFUL STRUC- 
TURE. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 26, 1883. 
MILLER Vv. MAyor or NEw YORK. 

In 1867 the Legislature of New York authorized the construc- 
tion of a bridge across the East river, a navigable stream, 
at an elevation of 130 feet above high tide, with a provis- 
ion that it should not be so constructed asto obstruct the 
free and common navigation of the river, In 1869 Con- 








gress passed an act to establish a bridge across the river 
named, which declared that a bridge constructed as pro- 
vided by the statute of New York referred to should be ‘a 
lawful structure provided it should not obstruct, impair 
or injuriously modify the navigation of the river, and di- 
rected the secretary of war to examine and determine if 
it didso. Subsequently the secretary of war approved of 
a bridge which should not be less than 135 feet above high 
tide. 

A bridge not less than 135 feet above high tide was construc- 
ted. Held, that the structure was a lawful structure, and 
that a property owner along the river, though injured in 
his property or business thereby, was not entitled to an in- 
junction restraining the erection or maintenance of the 
structure. 

CTION by Abraham B. Miller, against the mayor, 
aldermen and commonalty of the city of New 

York, the city of Brooklyn and others. Appeal from 

the Circuit Court of the United States for the South- 

ern District of New York. The opinion states the 
case. 

Fre.p, J. This suit was commenced in May, 1876, to 
restrain the erection of the suspension bridge then 
under construction, over East river, in the State of 
New York, between the cities of New York and 
Brooklyn, at the height of 135 feet above the river at 
high-water mark, which was the proposed elevation of 
the structure. As the bridge has since been com- 
pleted, if the plaintiff can make good his contention, 
and establish that when he filed his bill he was entitled 
to the relief prayed, he may claim that the bridge 
shall be raised to a greater elevation or be entirely 
abated. He is the lessee of certain warehouses on the 
banks of the river above the point of the proposed 
crossing of the bridge, and he states that he brings 
the suit on behalf of himself and of all others similarly 
situated. No one however has united with him in its 
prosecution. He stands alone as complainant and al- 
leges that the bridge, if erected as projected and in- 
tended to the height designated, would be built with- 
out lawful power and authority; that it would be a 
nuisance, and obstruct, impair and injuriously modify 
the navigation of the river, and might seriously and 
prejudicially affect the commerce of the port of New 
York; that merchant vessels from the New England 
States and British Provinces, and from ports south of 
New York, and vessels engaged in foreign commerce, 
pass and repass on the river, the intended location of 
the bridge; that the masts of a large proportion of 
these vessels exceed 135 feet in height; and that the 
expense to them of striking parts of their masts in 
passing under the bridge, if built as proposed, with 
the detention and additional towage rendered neces- 
sary, would be so great as to destroy his warehouse 
business and be a private and irreparable injury to 
him, for which an action at law would afford no ade- 
quate redress. He accordingly prays an adjudication 
of the court upon the character and effect of the pro- 
posed bridge in conformity with these allegations, and 
an injunction restraining the further prosecution of 
the work of building it at the height of 155 feet above 
mean high water, or at any other height that would 
obstruct, impair or injuriously modify the navigation 
of the river. 

The court below did not’find in the allegations of a 
possible loss to the plaintiff in his warehouse business, 
or in the proofs offered to sustain them, sufficient 
ground to restrain the completion of the work. It 
dismissed his complaint as being without substantial 
merit. 

We approve of its action and decree. The erection 
of the bridge at the elevation proposed was author- 
ized by the action of both the State and Federal gov- 
ernments. It would therefore when completed bea 
lawful structure. If as now completed, it obstructs in 
any respect the navigation of the river,it does so merely 
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to an extent permitted by the only authorities which 
could act upon the subject. And the injury then ap- 
prehended, and alleged by the plaintiff and now sus- 
tained, is only such as is common to all persons en- 
gaged in commerce on the river and doing business on 
its banks, and therefore not the subject of judicial 
cognizance. These conclusions will clearly appear by a 
reference to the legislation under which the work was 
commenced and prosecuted. 

On the 16th of April, 1867, the Legislature of New 
York passed an act creating a corporation by the 
name of the New York Bridge Company for the pur- 
pose of constructing and maintaining a permanent 
bridge over East river, between the cities of New York 
and Brooklyn. Laws of 1867, chapter 399. The act, 
among other things, authorized the corporation to ac- 
quire and hold so much real estate as might be neces- 
sary for the site of the bridge, and of all piers, abut- 
ments, walls, toll-houses, and other structures proper 
to it, and for the opening of suitable avenues of ap- 
proach, but no land under water beyond the pier lines 
established by law. It declared that the bridge at the 
middle of the river should not be at a less elevation 
than 130 feet above.high tide and should not be so 
constructed as to obstruct ‘‘the free and common navi- 
gation of the river; ’’ that it should not obstruct any 
street it might cross, but span such street by an arch 
or suspended platform of suitable height to afford 
passage under it for all purposes of public travel and 
transportation; and that no street running on the 
line of the bridge should be closed without full com- 
pensation to the owners of the property upon it; and 
designated the points of the commencement and ter- 
mination of the bridge. 

On the 20th of February, 1869, the Legislature passed 
an act amending the act of incorporation and provid- 
ing for the representation of the two cities of New 
York and Brooklyn in the board of directors of the 
bridge company, and directing that the company 
should proceed without delay to construct the bridge, 
authorizing it for that purpose to use and occupy 80 
much of the lands under the water of the river, not 
exceeding a front on either side of 250 feet, nor ex- 
tending beyond the pier lines, as might be {necessary 
for the construction of the towers of the bridge. 

On the 3d of March of the same year Congress 
passed an act entitled ‘‘An act to establish a bridge 
across East river between the cities of Brooklyn and 
New York, in the State of New York [as] afpost road.”’ 
In it the acts of the Legislature of New York are re- 
ferred to, and the bridge to be constructed under 
them was declared to be ‘‘a lawful structure and post 
road for the conveyance of the mails of the United 
States,’ provided the bridge should be so constructed 
and builtas ‘‘not to obstruct, impair or injuriously 
modify the navigation of the river.’’ To secure a com- 
pliance with this condition, the company was required 
previous to commencing the construction of the 
bridge, to submit to the secretary of wara plan of it, 
with a detailed map of the river at its proposed site 
and for the distance of a mile above and below, ex- 
hibiting the depths and currents of the stream, to- 
gether with such other information as might be 
deemed requisite by the secretary to determine 
whether the bridge when built would conform to the 
prescribed conditions of the act ‘“‘not to obstruct, 
impair or injuriously modify the navigation of the 
river.”’ 

The secretary of of war was by the act authorized 
and directed upon receiving the plan and map and 
other information, and upon being satisfied that a 
bridge built on such plan and at said locality would 
conform to these conditions, to notify the company 
that he approved the same; and upon receiving such 
notification, the act declared that such company might 








proceed to the erection of the bridge, conforming 
strictly to the approved plan and location. But until 
the secretary approved the plan and location and 
notified the company of the same in writing, the 
bridge should not be built or commenced. 

Soon after the passage of this act the company had 
the required plan and maps prepared and submitted to 
the secretary of war. It is conceded that in this re- 
spect the provisions of the act were complied with. 
The secretary then appointed a commission of engi- 
neers, consisting of three officers of the army, two of 
them having the rank of lieutenant-colonel of engin- 
eers, and athird a captain of engineers, to examine and 
report upon the proposed bridge, its height, strength, 
plan, location and practicability, the effect of its piers, 
and foundations and abutments upon the navigation 
of the river and the approaches to the harbor, and to 
what extent the bridge might obstruct or interrupt 
the passage of vessels and the free access to the United 
States navy yard at Brooklyn. The commission heard 
all parties interested and made an elaborate report up- 
on the subject to the chief engineer of the United 
States army at Washington, and through him the re- 
port was submitted to the secretary of war. A ma- 
jority of the commission was of opinion that the 
height of the centre of the main span of the bridge 
above high water should be increased from 130 to 135 
feet. They also made various recommendations with 
reference to the dimensions and strength of various 
parts of the structure to the projection of the pier or 
tower foundations of the bridge, aid to the attach- 
ment of guys or stays to its main span. They reported 
as their conclusions, 

1. That there was no doubt of the entire practica- 
bility of the structure, nor of its stability when com- 
pleted. 

2. That no sensible effect would be produced by the 
pier or tower foundations and abutments upon the 
navigation of the river, or upon the approaches to the 
harbor of New York. 

8. That the bridge would not offer any important 
impediment to the free access of naval vessels to the 
United States navy-yard at Brooklyn, nor any obstruc- 
tion or interruption to the passage of merchant vessels 
under it, further than requiring the larger class of 
ships to send down or house their royals, and in some 
cases their top-gallant masts. 

4. That the bridge as projected would conform to 
the prescribed conditions of the act of Congress relat- 
ing to it, unless it be decided that the words “ obstruct 
or impair’’ implied that it should not necessitate any 
such preparation for passing it, on the part of vessels 
of the larger class, as is involved in housing or send- 
ing down of top-gallant, royal or sky-sail masts. 

On the 19th of June, 1869, the secretary of war ap- 
proved the report of the commission with the views 
and recommendations it contained, provided that the 
height of the center of the main span of the bridge 
should not be less than 135 feet in the clear at mean 
high water of the spring tides, and that the structure 
should conform in all other respects to the conditions 
recommended by the commission. The secretary also 
directed the chief of engineers to furnish the bridge 
company with a copy of the act of Congress establish- 
ing the bridge, a copy of the report of the commission 
and of his own report, and to notify the company that 
the span and location of the bridge were approved sub- 
ject to the conditions mentioned. 

This action of the secretary was endorsed on the 
report. In accordance with his direction, the chief 
engineer notified the company of the approval of the 
secretary and of the conditions which accompanied it. 
Upon receiving the notification the company com 
menced the construction of the bridge and prosecuted 
the same until the year 1875, when the Legislature of 
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the State passed an act dissolving the company and 
declaring the bridge to be a public work of the cities 
of New York and Broklyn, and providing for its com- 
pletion by them. It is conceded by stipulation of the 
parties that the provisions of this act were complied 
with and that the management of the work was de- 
volved upon trustees to be appointed by the two 
cities. When this suit was commenced, the work had 
progressed so far that the towers and anchorages on 
both sides of the river had been completed and up- 
wards of $6,000,000 had been expended; and as already 
said, since that time the bridge has been completed and 
opened to the public. 

It is contended by the plaintiff with much earnest- 
ness that the approval of the secretary of war of the 
plan and location of the bridge was not conclusive as 
to its character and effect upon the navigation of the 
river, and that it was still open to him to show that if 
constructed as proposed, it would be an obstruction to 
such navigation, as fully as though such approval had 
not been had. It is argued that Congress could not 
give any such effect to the action of the secretary, it 
being judicial in its character. There is in this posi- 
tion a misapprehension of the purport of the act. By 
submitting the matter to the secretary, Congress did 
not abdicate any of its authority to determine what 
should or should not be deemed an obstruction to the 
navigation of the river. It simply declared that upon 
a certain fact being established, the bridge should be 
deemed a lawful structure and employed the secretary 
of war as an agent to ascertain that fact. Having 
power to regulate commerce with foreign nations and 
among the several States, and navigation being a 
branch of that commerce, it has the control of all 
navigable waters between the States, or connecting 
with the ocean so as to preserve and protect their free 
navigation. Its power therefore to determine what shall 
not be deemed, so far as that commerce is concerned, 
an obstruction, is necessarily paramount and con- 
clusive. It may in direct terms declare absolutely or 
on conditions that a bridge of a particular height shall 
not be deemed such an obstruction; and in the latter 
case make its declaration take effect when those con- 
ditions are complied with. The act in question in re- 
quiring the approval of the secretary before the con- 
struction of the bridge was permitted was not essen- 
tially different from a great mass of legislation direct- 
ing certain measures to be taken upon the happening 
of particular contingencies or the ascertainment of 
particular information. The execution of a vast num- 
ber of measures authorized by Congress, and carried 
out under the direction of heads of departments, 
would be defeated if such were not the case. The 
efficiency of an act as a declaration of legislative will 
must of course come from Congress, but the ascer- 
tainment of the contingency upon which the act shall 
take effect may be left to such agencies as it may 
designate. Sowth Carolina v. Georgia, 93 U. 8. 13. 

It is also objected that the notice given by the chief 
engineer to the company was not a compliance with 
the requirement that notification should be given by 
the secretary; but there is no force in the objection. 
When asecretary of the government is required to 
give information on any subject, he may act, and gen- 
erally does act, through officers under him. He is not 
expected to make over his own signature all the com- 
munications required from the department of which 
he is the head. It would be impracticable for him to 
doso. The official communication is deemed made 
by him when it is made under his sanction and di- 
rection. 

The bridge being constructed in accordance with the 
legislation of both the State and Federal govern- 
ments must be deemed a lawful structure. It cannot 
after such legislation be treated as a public nuisance; 





and however much it may interfere with tbe public 
right of navigation in the East river, and thereby 
affect the profits or business of private persons, it can- 
not on that ground be the subject of complaint before 
the courts. The plaintiff is not deprived of bis prop- 
erty nor of the enjoymeut of it; nor does he from that 
cause suffer any damage different in character from 
the rest of the public. He alleges that his business of 
a@ warebouse-keeper on the banks of the river above 
the bridge will be in some degree lessened by the delay 
attending the passage under it of vessels with high 
masts. The incovenience and possible loss of business 
from this cause are not different from that which 
others on the banks of the river above the bridge may 
suffer. Every public improvement, whilst adding to 
the convenience of the people at large, affects more or 
less injuriously the interests of some. A new channel 
of commerce opened, turning trade into it from other 
courses, may affect the business and interests of per- 
sons who live on the old routes. A new mode of 
transportation may render of little value old convey- 
ances. Every railway in anew country interferes with 
the business of stage coaches and side-way taverns; 
and it would not be more absurd for their owners to 
complain of and object to its construction than for 
parties on the banks of the Fast river to complain of 
and object to the improvement which connects the 
two great cities on the harbor of New York. 

Several cases have been before this court relating to 
bridges over navigable waters of the United States in 
which questions were raised as to the authority by 
which the bridges could be constructed, the extent to 
which they could be permitted to obstruct the free 
navigation of the waters and the right of private par- 
ties to interfere with their construction or continuance. 
In these cases all the questions presented in the case 
at bar have been considered and determined, and 
what we hereafter say in this opinion will be little 
more than a condensation of what was there declared. 
The power vested in Congress to regulate commerce 
with foreign nations and among the several States in- 
cludes the control of the navigable waters of the 
United States so far as may be necessary to insure 
their free navigation; and by “navigable waters of 
the United States ’’ are meant such as are navigable 
in fact, and which by themselves or their connection 
with other waters form a continuous channel for com- 
merce with foreign countries or among the States. 
The Daniel Ball, 10 Wall. 557. East river is such a 
navigable water. It enters the harbor of New York 
and connects it with Long Island sound. Whatever 
therefore may be necessary to preserve or improve its 
navigation the general government may direct; and 
to that end it can determine what shall and what shall 
not be deemed an interference with or an obstruction 
to such navigation. 

In the Wheeling bridge case a bridge erected over 
the Ohio river at Wheeling, under an act of the Legis- 
lature of Virginia, which prevented the passage of 
steamboats with high chimneys, was adjudged to be 
an unlawful structure; and the court ordered that it 
should be raised so as to afford a free passage to the 
steamers, or that some other plan should be adopted 
by a day designated which would relieve the naviga- 
tion from the obstruction, or that the bridge should be 
abated. Congress thereupon interfered and declared 
the bridge as it was built at its existing elevation, to bea 
lawful structure. The court then held that the objec- 
tion to the bridge as an obstruction to the navigation 
of the river was removed; that although it might still 
be an obstruction in fact, it was not so in contempla- 
tion of law, and the decree of the court for the abate- 
ment of the bridge could not be enforced. ‘There 
was no longer,”’ said the court, ‘‘ any interference with 
the enjoyment of the public right, inconsistent with 
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the law, any more than there would be where the 
plaintiff himself had consented to it after the rendition 
of the decree.”” For its interference with the public 
use of the stream no individual could complain, as the 
power which could control and regulate that use had 
made the structure creating the interference a lawful 
one. 18 How. 430. 

The case of Gilman v. Philadelphia, 3 Wall. 713, is 
much stronger than the Wheeling bridge case, and is 
conclusive against the pretensions of the plaintiff. It 
there appeared that a bridge was about to be built over 
the Schuylkill river at Chestnut street in the city of 
Philadelphia, under the authority of an act of the 
Legislature of Pennsylvania, when a party owning 
valuable coal wharves just above Chestnut street filed 
a bill to prevent its erection, alleging as in the present 
case, that it would be an unlawful obstruction to the 
navigation of the river and a public nuisance, inflict- 
ing upon him special damage, and claiming that he 
was entitled to be protected by an injunction to re- 
strain the progress of the work, and to a decree of 
abatement should it be completed. The river was tide 
water and navigable to the wharves of the plaintiff by 
vessels drawing from 18 to 20 feet of water; and for 
years commerce to them had been carried on in all 
kinds of vessels. The bridge was to be only 30 feet 
high and without draws, and of course would cut off 
all ascent above it of vessels carrying masts. The city 
justified its intended action under the act of the Leg- 
islature setting up that the bridge was a necessity for 
public convenience to a large population residing on 
both sides of the stream. The court below dismissed 
the bill, and this court affirmed its decree, holding that 
as the river was wholly within her limits the State 
could authorize the construction of a bridge until 
Congress should by appropriate legislation interfere 
and assume control of the subject. In giving its opin- 
ion the court observed that it should not be forgotten, 
that bridges which are connecting parts of turn- 
pikes, streets and railroads are means of commercial 
transportation as well as navigable waters, and that 
the commerce over them may be greater than on the 
water; that it was for the municipal power to deter- 
mine which should be preferred, and how far either 
should be made subservient to the other; and that 
this power could Le exercised by the State until Con- 
gress interfered and took control of the matter. All 
the considerations which governed the decision of that 
case operate with equal, if not greater force in the 
present case. In that case different parts of a city 
separated by a navigable water were connected by a 
bridge; in this case two cities thus separated are 
united. In that case the obstruction was complete and 
permanent to all vessels having masts; in this case the 
obstruction does not exist except to a limited class of 
vessels having high masts, and to them it is little more 
than a temporary inconvenience. In that case there 
was no approval of the structure by Congress, except 
such as may be inferred from its silence; in this case 
there is its direct authorization of the bridge after a 
careful consideration of its effect upon navigation by a 
commission of distinguished engineers. In that case 
the bridge was held to be a lawful structure against all 
private parties, the Federal government alone having 
the right to object to the obstruction to the navigation 
of the river which it might cause and to remove it; in 
this case that government does not object, but ap- 
proves and sanctions the structure; and the public 
benefit from it far outweighs any inconvenience aris- 
iug from its interference with the navigation of the 
stream. 

The recent case of Escanaba Company v. Chicago, 
107 U. S. 678, follows the decision in Gilman v. Phila- 
delphia, and is equally pointed and decisive. 

In the light of these cases (and others of the same 





purport might be cited)the claim of the plaintiff that the 
construction of the great work which was to connect, 
and which has since then connected, the cities of New 
York and Brooklyn should have been suspended, ap- 
pears to be wholly without merit. 

The decree of the court below dismissing his bill 
must therefore be affirmed; and it is so ordered. 


———_>—___—_ 


MARRIAGE BROKERAGE AGREEMENT IN- 
VALID. 


KENTUCKY COURT OF APPEALS. SEPT. 20, 1883. 


JOHNSON V. Hunt. 

Services performed in securing a marriage connection are 
not a valid consideration to support an agreement to re- 
lease a debt. 

CTION upon a promissory note. The opinion states 
the case. 

Pryor, J. The appellee, George W. Hunt, on the 
1st of January, in the year 1877, borrowed of his grand- 
father, Thomas Johnson, the sum of $5,000, for which 
he executed his note, payable in three years, with 
eight per cent interest, from the time of its execution. 
The grandfather died, and his personal representa- 
tives instituted an action at law upon the note, to 
which the appellee pleaded in substance, that decedent 
being a widower, and desirous of again marrying, had 
offered a relative the sum of $10,000 to aid him iu pro- 
curing him a wife; and his relatives (except the appel- 
lee) opposing a second marriage, the grandfather in 
consideration that the appellee would assist him in 
procuring a wife, agreed that he would, as compensa- 
tion therefor, release and giveup tothe appellee the 
note in controversy. 

The name of the young lady having been suggested, 
the appellee alleges that he wrote letters to her for his 
grandfather, and did all in his power to accomplish 
the purpose in view; that he had not only complied 
with his contract, but used his influence with others, 
to marry his aged relative; he therefore asks that the 
note be delivered up, ete. To this answer, a demurrer 
was filed and sustained, and thereupon the appellee 
filed an amended answer, in which he alleges that his 
grandfather was seventy-seven years of age, feeble 
and unable to ride on horseback, and that in consider- 
ation that he, the appellee, would write letters to the 
young lady for him, and see that they were delivered, 
etc., he would give him the note for $5,000; that he 
fully complied with the agreement, by writing the let- 
ters and delivering them to the young lady, and there- 
fore the note was fully discharged. 

The demurrer to the answer, as amended, was over- 
ruled, and the case went to the jury upon an issue 
made by the administrator as to the existence of any 
such agreement, and a verdict returned for de- 
fendant. The answer is but a plea of accord and satis- 
faction, and to make such a plea good, it should be al- 
leged that the services performed were accepted in 
satisfaction of the debt or claim against the defend- 
ant, and to allege that the party accepted them in sat- 
isfaction is bad pleading. When theaccord is todoa 
thing, in satisfaction at a future day, and the act is 
done and accepted on that day, itis in law a satisfac- 
tion, and no action can be maintained on the original 
demand. The plea must allege that the matter was 
accepted in satisfaction. Hearn v. Kiehl, 38 Penn. St. 
147; Chitty on Contracts, § 1123. If the intestate 
agreed to accept the services of appellee in discharge 
of the note, and failed to comply with his part of the 
contract, otherwise unobjectionable, the remedy is by 
an action for the breach of the contract. 

The most fatal objection to the defense is, that the 
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contract as alleged is void, and the proof in no manner 
aids the pleading or verdict rendered. 

It is alleged that the grandfather was advanced in 
years, too feeble to ride, and unable to write, and that 
the appellee (his grandson) undertook to write his let- 
ters to the young lady and deliver them, and the 
young lady says those letters had reference to a matri- 
mouial alliance with the old gentleman. 

The principal witness for the appellee states, that in 
a conversation with the old man, the latter said, he 
had agreed to give the grandson the note, if he could 
assist him in marrying; that Hunt was to do his writ- 
ing, etc., and was complying with his agreement. 

The same statement is made by other witnesses, who 
speak of conversations with this old man in which he 
spoke of his matrimonial prospects, and of the appel- 
lee as the instrument through which success was to be 
accomplished. } 

He said to a lady witness, that George was comply- 
ing with his contract like a Turk. 

The defense made, as well as the testimony in sup- 
port of it, shows clearly (if any contract was made) a 
marriage brokerage agreement, the young man under- 
taking to bring about the marriage in consideration of 
the surrender of the note for five thousand dollars. 

The interference by one, upon an agreement to re- 
ceive a moneyed or valuable consideration to induce or 
bring about a marriage between others has always been 
held void. Such contracts, if carried out, result in un- 
happy marital relations, and have been discounte- 
nauced by the law. 

The elementary authorities, as well as the reported 
cases, all sustain this view of such a contract. 

We have seldom seen a more flimsy defense than has 
been made in this case. The declarations of an old, 


feeble, and diseased man, with reference to.a contemp- 
lated marriage, are made the sole foundation for de- 


feating the recovery. 

The appellee promised to pay the note, time and 
again, after the death of his grandfather, and there 
can be no doubt, from the proof in the record, that the 
statements made by the intestate were mere expres- 
sions ofan intention to give without any considera- 
tion whatever. He died in possession of the note, 
and it passed into the hands of the administrator. 

The court below should have sustained the demurrer 
tothe answer as amended, and failing to do that 
should have instructed the jury to find for the plaint- 
iffs. 

Smith on Contracts, 221; Cole v. Gibson, 1 Ves. 503; 
Fonblanque HNquity, 212. 

The judgment below is reversed and the cause re- 
manded, with directions to award a new trial, and to 
sustain the demurrer to the defense made, and for 
further proceedings consistent with this opinion. 


a ae 
UNITED STATES SUPREME COURT AB- 
STRACT. 

BANKRUPTCY—SEIZURE OF GOODS BY MARSHAL— 
TRESPASS IN STATE COURT—JURISDICTION OF FEDERAL 
COURT—ACTION IN STATE COURT NOT ENJOINED.— A 
marshal of the United States, who under a provisional 
warrant in bankruptcy, has after receiving a bond of 
indemnity under General Order No. 13, in bankruptcy, 
seized goods as the property of the debtor, and been 
sued for damages for such seizure, in an action of tres- 
pass in a State court, by a third person, who claimed 
that the goods were his property at the time of the 
seizure, cannot maintain a suitin equity ina Circuit 
Court of the United States, for an injunction to re- 
strain the further prosecution of the action of tres- 
pass, the parties to the suit in equity being citizens of 
the same State. Such marshal having delivered the 





goods seized to the assignee in bankruptcy appointed, 
after an adjudication of bankruptcy, in the proceed. 
ing in which the provisional warrant was issued, aud 
the assignee having sold the goods, under the order of 
the court in bankruptcy, without giving to the plaint- 
iff in the action of trespass any notice, under section 
5063 of the Revised Statutes, of the application for the 
order of sale or of the sale, and such plaintiff not hav- 
ing brought any action against the assignee to recover 
the goods, or applied to the bankruptcy court for the 
proceeds of sale, and the assignee not being sued in the 
action of trespass, he cannot bring a suitin equity in 
a Circuit Court of the United States, joining the 
marshal as plaintiff, against the plaintiff in the action 
of trespass, to have the title to the goods determined, 
on the allegation that they were trausferred to such 
plaintiff in fraud of the bankruptcy act, and for an in- 
junction restraining the prosecution of that action. 
Ex parte Schwab, 98 U.S. 240. Buck v. Colbath, 3 
Wall. 334; Sharp v. Doyle, 102 U. S. 686. Leroux v. 
Hudson. Opinion by Blatchford, J. 

[Decided Dec. 10, 1883.] 


LIMITATION—UNDER CODE OF TENNESSEE — SUIT 
BROUGHT WITHIN TIME BUT DISMISSED FOR WANT OF 
JURISDICTION EXTENDS TIME.—The Code of Tennes- 
see provides thus: ‘* No person, or any one claiming 
under him, shall have any action, either at law or in 
equity, for any lands, etc., but within seven years 
after the right of action has accrued.’ It also pro- 
vides thus: “If the action is commenced within the 
time limited, but the judgment or decree is rendered 
against the plaintiff upon any ground not concluding 
his right of action, etc., the plaintiff may commencea 
new action within one year after,etc.”’ Plaintiffs com- 
menced an action December 31, 1873, in the Federal 
Circuit Court in Tennessee to recover land withheld 
by defendants. The case continued in court until] 
February 24, 1877, when the court sustained defend- 
ant’s demurrer to the declaration, and dismissed the 
cause on the ground that it had no jurisdiction, Octo- 
ber 20, 1877, more than seven years after the right of 
action had accrued. Plaintiffs brought this suit for 
the same cause of action. Held, that the case was not 
barred by the statute of limitation, and plaintiffs had 
not been guilty of laches defeating their right of 
action. It is well settled that the judgment of a 
court dismissing a suit for want of jurisdiction does 
not conclude the plaintiff's right of action. In Wal- 
den v. Bodley, 14 Pet. 156, it was said by this court: 
“A decree dismissing a bill generally may be set up in 
bar of a second bill having the same object in view, but 
when the bill has been dismissed on the ground that 
the court had no jurisdiction, which shows that the 
merits were not heard, the dismissal is not a bar to 
the second suit.’”’ So in the case Hughes v. United 
States, 4 Wall. 232, this court declared: “In order 
that a judgment may constitute a bar to another suit 
it must be rendered in a proceeding between the same 
parties or their privies, and the point of controversy 
must be the same in both cases, and must be deter- 
mined on its merits. If the first suit was dismissed 
for defect of pleadings or parties, or a misconception 
of the form of proceeding, or the want of jurisdiction, 
or was disposed of on any ground which did not go to 
the merits of the action, the judgment rendered will 
prove no bar to another suit.” See also Greenl. Ev., § 
529, 530. That the plaintiffs were not guilty of such 
negligence as to exclude them from the benefit of the 
provisions of the Code, see Cole v. Mayor of Nash- 
ville, 5 Cold. (Tenn.) 939; Memphis & Charleston R. 
Co. v. Pillow, 9 Heisk. (Tenn.) 248; Weathersby v- 
Weathersby, 31 Miss. 662; Woods v. Houghton, 1 Gray, 
586; Coffin v. Cuttle, 16 Pick. 386; Givens v. Robbins, 
11 Ala. 156; Skillington v. Allison, 2 Hawks (N. C.) 
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347; Lansdale v. Cox, 8 J. J. Mar. 394; Phelp v. Wood, 
9 Vt. 404; Spear v. Newell, 13 id. 288; Matthews v. 
Phillips. 2 Salk. ; Kinsey v. Hayward, 1 Ld. Ray. 434. 
Smith v. McNeal. Opinion by Woods, J. 

[Decided Dec. 3, 1883.] 

MINING—OCCUPANCY OF CLAIM UNDER ACT OF Con- 
GRESS—EXPENDITURE ON CLAIMS HELD IN COMMON.— 
The provisions of the act of Congress of 1872 (7 Stats., 
chap. 152, § 5), in relations to mining claims, and their 
location are, that on each claim subsequently located, 
until a patent for it is issued, there shall be annually 
expended for labor or improvements $100, and on 
claims previously located an annual expenditure of $10 
for each one hundred feet in length along the vein; 
and that when such claims are held in common, the 
expenditure may be upon any one of them. And that 
upon a failure to comply with these conditions the 
claim shall be opened for re-location in the same man- 
ner as if no location of the same had ever been made, 
provided the original locators, their assigns, or repre- 
sentatives, have not resumed work upon it after failure 
and before re-location. Held, that where work or ex- 
penditure on one of several claims held in common is 
allowed, in place of the required expenditure on the 
claims separately, the work or expenditure must be 
for the purpose of developing all the claims. It does 
not mean that all the expenditure upon one claim— 
which has no reference to the development of the 
others—will answer. As was said in Smelting v: Kent, 
104 U. S. 655, labor and improvements, within the 
meaning of the statute, are deemed to have been had 
on a mining claim, whether it consists of one location 
or several when the labor is performed, or the im- 
provements are made for its development, that is to 
facilitate the extraction of the metals it may contain, 
though iu fact such labor and improvements may be 
on ground which originally constituted only one of the 
locations, as in sinking a shaft, or be at a distance 
from the claim itself, as where the labor is performed 
forthe turning of a stream or the introduction of 
water, or where the improvement consists of the con- 
struction of a flume to carry off the debris or waste 
material.””’ The law does not apply to cases where 
several claims are held in common, and all the ex- 
penditures made are for the development of one of 
them without reference to the development of the 
others. In other words, the law permits a general 
system to be adopted for adjoining claims held in 
common, and in such case the expenditures required 
may be made, or the labor be performed upon any one 
ofthem. Jackson v. Roby. Opinion by Field, J. 
[Decided Dec. 3, 1883.] 

PUBLIC LANDS—TOWN SITE ON— OCCUPANCY OF 
POLYGAMOUS WIFE WITH HUSBAND NOT NOTICE OF 
WIFE'S CLAIM WHEN HUSBAND HAS TITLE —DEED 
NOT WITNESSED—SPECTAL STATUTE CONTROLLING GEN- 
ERAL LAW—DEED FROM Crry.—(1) Plaintiff, who was the 
polygamous wife of T., lived with him on premises in 
Utah, to which under the act of Congress of 1867, as 
occupants, they had a right toa conveyance from the 
corporate authorities of the town where the same 
where situated. T. took from the corporate authori- 
ties of the town a conveyance of the premises. Due 
notice was given by publication under the statutes, 
but the plaintiff asserted noclaim. After the convey- 
ance to T. he conveyed the premises to defendants for 
a valuable consideration, they having no knowledge or 
notice of any claim by plaintiff thereto. Thereafter 
plaintiff brought this action foran undivided half of 
the premises, claiming that there was an agreement 
between her and T. giving her such a right. Held, 
that she was not entitled to maintain her action 
against defendants, they not being bound by a secret 
agreement between her and T., and her joint occu. 





pancy with T. not being constructive notice of her 
rights. Nothing is clearer than that a purchaser fora 
valuable consideration, without notice of a prior 
equitable right, obtaining the legal estate at the time 
of his purchase, is entitled to priority in equity as well 
as at law, according tothe well-known maxim that 
when equities are equal the law shall prevail. Williams 
v. Jackson, 107 U. S. 478; Willoughby v. Willoughby, 
1 T. R. 768; Charlton v. Low, 3 P. Wms. 328; Ex parte 
Knott, 11 Wis. 609; Tildesley v. Lodge, 3 Sm. & Giff. 
543; Stine v. Goff, 1 Ball & B. 436; Bowen v. Evans, 1 
Jones & La. T. 264; Vattier v. Hind, 7 Pet. 252. Con- 
structive notice is defined to be in its nature no more 
than evidence of notice, the presumption of which is 
so violent that the court will not even allow of its be- 
ing controverted. Plumb v. Fluitt, 2 Anst. 438; Ken- 
nedy v. Green, 3 My. & K. 719. Where possession is 
relied on as giving constructive notice it must be open 
and unambiguous, and not liable to be misunderstood 
or misconstrued. Ely vy. Wilcox, 20 Wis. 53; Patten 
v. Moore, 32 N. H. 384; Billington v. Walsh, 5 Bin. 
132. It must be sufficiently distinct and unequivocal 
soas to put the purchaser on his guard. Butler v. 
Stevens, 26 Me. 484; Wright v. Wood, 11 Harris, 130; 
Boyce v. Williams, 48 Ill. 371. Assaid in Mehan y. 
Williams, 12 Wright, 258, what makes inquiry a duty 
is such a visible state of things as is inconsistent with 
a perfect right in him who proposes to sell. See also 
Holmes v. Stout, 3 Green. Ch. 492; MceMechan v. Grif- 
fing, 3 Pick. 149; Hancock v. Powell, 9 Ala. 409. (2) 
The general act of the territorial Legislature provided 
that a deed to convey title should have witnesses, but 
aspecial act providing for the conveyance to occu- 
pants by the mayor of a corporation of lands included 
in a town site, merely directed that ‘‘ deeds of convey- 
ance for the same shall be executed by the mayor of 
the city or town under the seal of the corporation.” 
Held, that according to the well settled rule, that gen- 
eral and specific provisions, in apparent contradiction, 
whether in the same or different statutes, and without 
regard to priority of enactment, may subsist together 
with the specific qualifying and supplying exceptions to 
the general rule, this provision for the execution of a 
particular class of deeds was not controlled by the law 
of the territory requiring deeds generally to be execu- 
ted with two witnesses. Pease v. Whitney, 5 Mass. 3803 
Nichols v. Bertram, 3 Pick. 342; State v. Perrysburg, 
14 Ohio St. 472; London, etc., R. Co. v. Wandsworth 
Board of Works, L. R., 8 C. P. 185; Bishop Written 
Laws, § 112. Zownsend v. Little. Opinion by Woods, 


[Decided Dec. 10, 1883.] 


—_——_—————— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

ILLEGAL CONSIDERATION—BROKER WITHOUT LI- 
CENSE SELLING CANNOT RECOVER COMMISSION.—A real 
estate broker who hid not taken out a license cannot 
recover commissions for a sale of real estate even 
though there is a special contract to pay him for ne- 
gotiating the sale in question. Holt v. Green, 23 P.'F. 
8S. M. 198. Morris Run Coal Co. v. Barclay Coal Co., 
18 id. 174; Kilborn v. Field, 28 id. 194; Thorne v. In- 
surance Co., 30 id. 15; Ham v. Smith, 6 Nor. 63. In 
Craig v. State of Missouri, 4 Pet. 410 an action of as- 
sumpsit on a promissory note, the court found 
that the defendants did assume as the plaintiff had 
declared, and that the consideration for the note and 
the assumpsit was for loan-oflice certificates loaned 
by the State of Missouri at her loan office in Chariton. 
Under this finding by the court below it was held in 
the Supreme Court, that underthe plea of non-as- 
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sumpsit the defendants were at liberty to question the 
validity of the consideration which was the foundation 
of the contract, and the constitutionality of the law 
in which it originated. In Armstrong v. Toller, 11 
Wheat. 258, it is held that where a contract grows im- 
mediately out of, and is connected with an illegal or 
immoral act, a court of justice will not lend its aid to 
enforce it. So ifthe contract be in part only con- 
nected with the illegal consideration, and growing im- 
mediately out of it, though it be in fact a new con- 
tract, it is equally tainted by it.’” Where however the 
promise or undertaking, on which suit is brought, is 
not connected with the illegal contract, the rule is 
different. As inthe case put by Lord Mansfield in 
Faikney v. Reynous, 4 Burr. 2069, if one person pay 
the debt of another at his request, an action may be 
sustained to recover the money, although the original 
contract was unlawful, and though the person who 
paid the money knew that it was paid in discharge of 
adebt not recoverable at law. Johnson v. Heilings. 
Opinion by Gordon, J. 

(Decided May 25, 1883.] 


LEASE—TENEMENT LET BY MONTH—IMPLIED RE- 
NEWAL BY THE MASTER.—Where the letting of a tene- 
ment is by the month, an implied renewal of the lease 
where a tenant bolds over is by the month, and a 
month’s notice to quit is sufficient, and the tenant has 
the right to leave the premises without liability for 
apy portion of a year although he has occupied it for 
upwards of a year. Hollis v. Burns. Opinion by 
Mercur, J. 

(Decided Oct. 2, 1882.] 


MEVCHANICS’ LIEN—ATTACHES TO EQUITABLE ESTATE 
—LANDS HELD UNDER PAROL AGREEMNT FOR SALE, 
WHEN EJECTMENT LIES.—(1) Where improvements are 
made upon land by one in possessionjunder a parol 
contract of purchase the purchaser has an equitable 
estate to which a mechanics’ lien willattach. Although 
the earlier decisions do not harmonize with each 
other, yet it is now undoubtedly held that all parol 
contracts for the sale of lands are not invalidated by 
the statute of frauds. Where possession has been 
taken in pursuance of the contract, and there has been 
such part performance that the purchaser cannot 
reasonably be compensated in damages, the case is 
taken out of the statute. Possession and payment of 
purchase-money only are not sufficient, for the vendee 
may be compensated in damages; but when to posses- 
sion is added permanent improvements of considerable 
value, which cannot be thus reasonably compensated, 
the rule is held otherwise. This constitutes such a 
part performance as to take the case out of the statute. 
McGibbeny v. Burmaster, 3 P. F. Smith, 382; Whack 
v. Sorber, 2 Whart. 387. When a party has induced 
another on the faith of his promise, though verbal, to 
expend his cash or labor for which he can only be re- 
munerated by the enjoyment of the thing so promised, 
equity will compel the promisor to give such deed or 
writing as will secure the promisee’s perfect enjoy- 
ment of the thing promised. McKillip v. McIllhenny, 
4 Watts, 322. (2) In Pennsylvania ejectment is sub- 
stituted for a bill in equity. Peebles v. Reading, 8 S. 
& R. 484. When brought to enforce specific perform- 
ance of a purchase, it is subject to allthe considerations 
that would affect a bill for that purpose in the con- 
templation of a chancellor. Brawdy v. Brawdy, 7 
Barr, 158. It will lie to enforce execution of articles of 
agreement on the part of the vendee who has never 
been in possession. Tyson v. Passmore, 2 Barr, 122. 
When the plaintiff relies on an equitable title, tender 
of the money due must generally precede the action, 
yet the rule bas its exceptions. It does not apply 
when the vendor, before payment, has put the vendee 
into possession under the contract and induced him to 





make valuable improvements and afterward by collu- 
sion or other unfair practice, regains the possession, 
Harris v. Bell, 10 S. & R. 39; Dixon v. Oliver, 5 Watts, 
509; Gregg v. Patterson, 9 W. & S. 208; Wykoff v. 
Wykoff, 3 id. 481; D’Arras v. Keyser, 2 Cas. 249, 
Eberly v. Lehman. Opiniou by Mercur, J. 

(Decided Oct. 4, 1882. 


——_4—__—_—_. 


SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 


KANSAS 


DAMAGES—BREACH OF CONTRACT OF SALE.—In an 
action onacontract for the sale of real estate, in 
which the vendor’s failure to perform is tainted with 
fraud or bad faith, the measure of damages is not 
limited to the consideration paid and interest, but may 
include all the actual damages sustained by the ven- 
dee. Zracy v. Gunn. Opinion by Brewer, J. 


LIBEL—CHARGE OF ADULTERY ACTIONABLE.— In 


Kansas words charging adultery are actionable per se. 
Whatever may have been the rule at common law or 
in any other State, there adultery is a crime punish- 
able by imprisonment or fine, or both. Henicke v. 
Griffith. Opinion by Brewer, J. 


PARTNERSHIP— PARTNER'S POWER TO SELL FIRM 
PROPERTY, AND LIMIT OF.—Where a partnership is not 
strictly atrading one, and where the business in 
which the firm is engaged renders it indispensable for 
the ownership of the partnership property to be con- 
tinued in the firm until a dissolution of the firm, or 
other arrangements are made, one partner has no 
power to sell and dispose of all the joint property 
without the consent and in the temporary absence of 
his copartner. Where the member of a partnership, 
not strictly a trading one, without authority so to do, 
undertakes to sel] without the consent of his copart- 
ner, and in his temporary absence, all of the joint 
property of the partnership, such sale is not valid 
against his copartner, but is binding upon the partner 
making the sale, and thereby the partner selling dis- 
poses of all his interest in the joint property of the 
partnership. Sloan v. Moore, 37 Penn. St. 217; Kim- 
ball v. Insurance Co., 8 Bosw. 495; Kirby v. Ingersoll, 
Harr. Ch. (Mich.) 172; North v. Mudge, 13 Iowa, 496; 
Christy v. Sherman, 10 id. 535; Rhodes v. Amsick, 38 
Md. 345; Tapley v. Butterfield, 1 Metc.515; Arnold v. 
Stevenson, 2 Nev. 234; Sutlive v. Jones, 61 Ga. 676. 
Blaker vy. Sands. Opinion by Horton, C. J. 


TRIAL—RIGHT TO BE HEARD BY COUNSEL—RESTRIC- 
TION OF RIGHT.—When acontroverted question of fact 
isto be submitted to a jury for its determination, 
either party has an absolute right to be heard by his 
counsel in argument thereon to the jury; and while 
the court may impose reasonable restrictions as to the 
time to be occupied by the argument, that is the limit 
of its power. Garrison v. Wilcoxson, 11 Ga. 154; Peo- 
ple v. Keenan, 13 Cal. 581; Commonwealth v. Porter, 
10 Metc. 263; Commonwealth v. Austin, 7 Gray, 51; 
Wilkins v. Anderson, 11 Penn. St. 399; Dobbins v. 
Oswalt, 20 Ark. 619; Tobin v. Jenkins, 29 id. 151; 
Brooks v. Perry, 23 id. 32; Bertrand v. Taylor, 32 id. 
470; Cory v. Silcox, 5 Ind. 370; State v. Page, 21 Mo. 
257; Freligh v. Ames, 31 id. 253; Trice v. Railroad Co., 
35 id. 416; Bierson v. Mahoney, 6 Baxter (Tenn.), 304; 
Coldwell v. Brower, 75 Ill. 516; Slate Co. v. Meyer, 8 
Daly, 61; Millerd v. Thorne, 56 N. Y. 402. Douglass v. 
Hill. Opinion by Brewer, J. 





Appearing in 29 Kansas Reports. 
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ILLINOIS SUPREME COURT ABSTRACT. 
MAY 10, 1883.* 

ATTORNEY—EVIDENCE OF VALUE OF SERVICES.—In 
an action by an attorney to recover for professional 
services for the defendant, such services resulting in a 
favorable compromise of litigation, opinions of other 
attorneys may be received as to the value of the ser- 
vices rendered ; but opinions as to the benefits of the 
compromise to the defendant in his business in the 
future are not admissible. While the amount involved 
in the litigation may not improperly be considered in 
fixing the value of the services of an attorney in the 
case which led to asettlement of the matters in dis- 
pute, and the securing of certain rights and privileges 
to his client, yet it is not admissible to go into an in- 
quiry concerning prospective benefits which may ac- 
crue in the future to the client from such settlement. 
In proving the value of legal services of an attorney in 
the defense of a suit, and attending to other matters, 
leading to a favorable settlement of the litigation, it is 
not proper to present to the view of the jury the set- 
tlements made with other persons by those settling 
with the client, either by direct evidence or by the 
form of a hypothetical question to witnesses, It is not 
proper to show that the settlement with the client was 
much more favorable than with other parties. Such 
comparisons should not be permitted. See Egleston 
y. Boardman, 37 Mich. 18; Robbins v. Harvey, 5 Conn. 
341. Huish v. Payson. Opinion by Sheldon, J. Two 
judges discent. 


GIFT—DELIVERY OF BONDS WITH RIGHT TO RE- 
CLAIM SAME IS NOT—LIMITATION.—(1) Wherea party 
delivers bonds to another undera written acknowl- 
edgment, from which it is evident the party making 
the delivery intends to retain his right to call for 
them if circumstances should make that course desir- 
able, the transaction cannot be regarded as an abso- 
lute gift, even though he never expected to call for 
them. Insuch case it matters not what may have 
been his motives for such action. (2) If bonds are de- 
livered by one person to another under a written con- 
tract to return the same ‘whenever called for,’’ no 
duty toreturn the bonds or their proceeds will arise 
until an actual demand for the same is made, and no 
right of action will accrue to the lender until after 
such demand is made, and the Statute of Limitations 
will not commence to run until the cause of action ac- 
erues. Selleck v. Selleck. Opinion by Dickey, J. 


NEGLIGENCE—MUNICIPAL CORPORATION NOT LIABLE 
FOR NEGLIGENCE OF FIREMAN.—A master is liable for 
injury to others caused by negligence of his servant 
while in the performance of acts within the line of his 
duty. But cities are not liable for the negligent acts 
of the officers or men employed in their fire depart- 
ments while in the discharge of their duty, thus creat- 
ing an exception in this class of cases to the general 
Tule of respondeat superior. This exemption from 
liability is placed upon the ground that the service is 
performed by the corporation in obedience to an act 
of the Legislature, and is one in which the corporation 
has no particular interest, and from which it claims no 
special benefit in its corporate capacity, and because 
the members of the fire department, although ap- 
pointed and paid by the city, are not the agents and 
servants of the city for whose conduct it is liable, but 
act rather as officers of the city charged with a public 
service, and because sound public policy forbids any 
liability in such acase. Hafford v. New Bedford, 16 
Gray, 297; Fisher v. Boston, 104 Mass. 87; Maximilian 
v. Mayor, 62 N. Y. 160; Smith v. Rochester, 76 id. 513; 
Jewett v. New Haven, 38 Conn. 368; Ogg v. Lansing, 
35 Iowa, 495; Field v. Des Moines, 39 id. 575; Heller v. 


Mayor, 53 Mo. 159; Howard v. San Francisco, 51 Cal. 
52. Wilcox v. City of Chicago. Opinion by Walker, J. 


——__>__—_——— 


VERMONT SUPREME COURT 
JANUARY TERM, 1883 .* 


CHATTEL MORTGAGE—OF GROWING CROP—VALIDITY 
OF AGAINST CREDITORS—SUFFICIENCY OF DESCRIP- 
TION.—(1) The owner of land may make a valid chat- 
tel mortgage of a growing crop that he has planted, 
which is superior to the lien acquired by another 
creditor's subsequent attachment. The mortgagor of 
a farm, in possession, and after condition broken, may 
make a valid chattel mortgage of the growing grass 
thereon, which is superior to the lien acquired by an- 
other creditor’s subsequent attachment. In the lan- 
guage of Hobart, C. J.: “ Land is the mother and the 
root of all fruits. Therefore he that hath it may 
grant all fruits that may arise upon it after, and the 
property shall pass as soon as the fruits are extant.’ 
Grantham v. Hawley, Hob. 132; Evans v. Roberts, 5 
Barn. & Cress. 836. Although the cases are not uni- 
form, there is abundant authority holding or recogniz- 
ing the distinction to the effect that crops like corn, 
wheat, rye, potatoes, etc., called fructus industriales, 
are considered as the representatives of the labor and 
expense bestowed upon them, and regarded as chat- 
tels while still growing; and as such go to the executor 
instead of the beir, and may be seized on execution as 
chattels, and may be sold or bargained by parol; while 
growing grass and trees and fruit on trees, called 
fructus naturales, are in contemplation of law, a part 
of the soil of which they are the natural growth, and 
descend with it to the heir, and until severed cannot 
be seized on execution, ayd under the statute of 
frauds cannot be sold or conveyed by parol. Jones v. 
Flint, 10 Ad. & E. 753; Dunne v. Furguson, 1 Hayes, 
541; Whipple v. Foote, 2 Johns. 422; Stewart v. 
Doughty, 9 id. 112; Austin v. Sawyer, 9 Cow. 39; Cut- 
ler v. Pope, 13 Me. 377; Bryant v. Crosby, 40 id. 21; 
Ross v. Welch, 11 Gray, 235; Kingsley v. Holbrvok, 45 
N. H. 313, Howe v. Batchelder, 49 id. 204, 208: Mar- 
shall vy. Ferguson, 23 Cal. 65; Davis v. McFarlane, 37 
id. 634; Bernal v. Hovious, 17 id. 541; Graff v. Fitch, 
58 Ill. 3877; Bull v. Griswold, 19 id. 631; Carson v. 
Browder, 2 Lea, 701; Buck v. Pickwell, 27 Vt. 157; 
Bellows v. Wells, 36 id. 600. But if the owner of the 
fee of the land by a conveyance in writing sells these 
natural products of the earth, which grow spontane- 
ously and without cultivation, to be taken from the 
land, or sells the land reserving them to be cut and re- 
moved by himself, the law regards this as equiva- 
lent to an actual severance. If an absolute sale oper- 
ates a severance in contemplation of law, then a chat- 
tel mortgage executed after condition is broken must 
have the same effect. (2)The description in the mortgage 
was: ‘also all the grass and oats and corn now grow- 
ing on two hundred and thirty acres of said farm,”’ 
the farm being properly described; held, prima facie 
sufficient. Kimball vy. Sattley. Opinion by Veazie, J. 


CONSID ERATION—FORBEARANCE TO OPPOSE PROBATE 
OF WILL WILL SUPPORT CONTRACT TO PAY. — The 
plaintiff was heir at law of the defendant’s testator, 
but received nothing under the will. The defendant 
was executor, and his wife and daughter legatees. The 
plaintiff claimed that he had determined to contest the 
will on the ground that it had been obtained by undue 
influence, that he had given notice of his intention to 
the Probate Court, that he had employed counsel, and 
had been advised by him to make opposition; that 
this was known to the defendant; that the defendant 
promised to pay the plaintiff $5,000 if he would desist 
in such opposition; that the plaintiff in consideration 


ABSTRACT. 








*To appear in 55 Vermont Reports. 
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of such promise, did forbear; and that the will was 
approved without delay. Held, in an action to recover 
the five thousand dollars, the plaintiff was neither 
bound to allege, nor prove that undue influence had 
been used to procure the making of the will. But the 
consideration was sufficient if he was able to show that 
he houestly thought he had good and _ reasonable 
ground for making the claim that the will, so far as it 
related to him, was the production of undue influence, 
and for that reason he honestly and in good faith in- 
tended to oppose its establishment. A doubtful right 
compromised to be a good consideration for a promise, 
must upon reasonable grounds be honestly entertained. 
There must be a yielding of something by each party. 
Bellows v. Sowles. Opinion by Ross, J. 


CONDITIONAL SALE OF CATTLE—TITLE OF PUR- 
CHASER FROM CONDITIONAL VENDEE.—The plaintiff 
sold a herd of cattle conditionally, taking a note there- 
fore for $837.50, and a lien by which they were to re- 
main his until the note was “fully paid.’’ The vendee 
without the knowledge of the plaintiff, sold a part of 
the cattle to the defendants, who paid him, and he 
paid the plaintiff, the plaintiff endorsing it on the note. 
In an action of trover, the note remaining unpaid, held, 
that the defendants were liable; and that the money 
paid by them could not be allowed in mitigation of 
damages. The lien was recorded; the title was in the 
plaintiff till the whole debt was paid; the defendants 
were charged with notice of these facts; and their 
good faith cannot help them. Evidence was not ad- 
missible in mitigation of damages to show that the 
identical bank bills paid for the cattle were sent to the 
plaintiff, he being ignorant of the sale. Thrall v. 
Lathrop, 30 Vt. 307; Coles v. Clark, 3 Cush. 399. The 
case is distinguishable from Plevin v. Henshall, 25 FE. 
C. L. 21 (10 Bing. 24.) Morgan v. Kidder. Opinion by 


Veazie, J. 
———__¢—__———— 


WISCONSIN SUPREME COURT ABSTRACT. 
OCTOBER, 1883. 

NEGLIGENCE—INJURY TO TRAVELLER ON HIGHWAY— 
TRAVEL MUST BE ON PROPER PART OF HIGHWAY.—It 
is the duty of the traveller on the highway to remain 
in the travelled track, or that part of the highway 
which, to a reasonable width, has been graded or pre- 
pared for that purpose. Hence if without necessity, 
or for his own pleasure or convenience he voluntarily 
deviates from the travelled track, which is in good 
condition, and in so doing meets with an accident 
from some cause outside of the travelled track, the 
town will not be responsible for any damage or injury 
which he may thus sustain. Sykes v. Pawlet, 43 Vt. 
446; Matthews v. Baraboo, 39 Wis. 674; Cremer v. 
Portland, 36 id. 92. Cartwright v. Town of Belmont. 
Opinion by Lyon, J. 


NEGLIGENCE—OF RATLROAD COMPANY SETTING FIRE 
—EVIDENCE AS TO—LEAVING COMBUSTIBLE MATERIAL 
ON GROoUND.—(1) In an action against a railroad com- 
pany for setting fire by locomotive sparks where it is 
shown, either by positive or circumstantial evidence, 
that some locomotive of the company caused the fire, 
without the identification of any particular one, such 
evidence might have weight in showing the negligence 
of the company. There may be cases which have gone 
further than this in the admission of such evidence, 
but they do not appear to be authority in reason. In 
Ross v. Boston, etc., R. Co.,6 Allen, 87, it was held 
competent to show that the engine in question emitted 
burning sparks a fortnight previous to the fire in ques- 
tion, and that other similarly constructed engines had 
emitted sparks which set fires. Where there is no 
proof of what particular engine set the fire, and the 





circumstantial evidence is such that there is a strong 
probability that some engine on the road did 
set the fire, then it may be proper to show 
the engines on that road generally emitted 
sparks, or that some one or more of them did 
so at other times and places. Sheldon v. Hudson 
River R. Co., 14 N. Y. 221; Field v. New York, etc., 
R. Co., 32 id. 3389; St. Joseph, etc., R. Co. v. Chase, 1] 
Kan. 47; Huyett v. Philadelphia, etc., R. Co., 23 Penn. 
St. 373; 1 Thomp. Neg. notes, 160. Testimony show. 
ing that some of the company’s locomotives had pre- 
viously or subsequently scattered fire is not admissible 
unless it is also shown that the locomotive which 
caused the fire was one of them, or was similar in con- 
struction, state of repair, or management. Boyce v. 
Cheshire R. Co., 42 N. H. 97; Phelps v. Conant, 30 Vt. 
277; Malton v. Nesbit, 1 Car. & P. 70; Hubbard v., 
Railroad Co., 39 Me. 506; Standish v. Washburn, 21 
Pick. 287; Collins v. Dorchester, 6 Cush. 396; Robin- 
son v. Railroad Co., 7 Gray, 92; Jordan v. Osgood, 109 
Mass. 457; Smith v. Railroad Co., 37 Mo. 287; Rail- 
road Co. v. Doak, 52 Penn. St. 379. In Pennsylvania 
R. Co. v. Stranahan, 79 id. 405, the court said: ‘* This 
was nota case where a certain engine had thrown out 
the sparks which set fire to the plaintiff's barn, but it 
was where the engine was unknown. Yet the cause of 
the fire was clearly traced to the railroad track, and 
left the belief that some one of the engines of the de- 
fendants had emitted the coals which set the barn on 
fire. Hence it was necessary to permit the party to 
show that the emitting of coals and sparks in unusual 
quantities was frequent, and was permitted to be done 
by a number ofengines.”’ (2) It isa question of fact 
whether in any particular place it was negligence to so 
leave material on or near the track on the grounds of 
the company, liable to be ignited by the sparks emit- 
ted by engines. It is not per se, or as a question of 
law, negligence, but a question of fact to be deter- 
mined by the jury in any given case. Pierce Railw. 
434; Sear. & R. Neg. 404; Ohio & M. R. Co. v. Shane- 
felt, 47 Ill. 497; 1 Redf. Railw. 477, and notes; Smith 
v. Lind & S. W. R. Co., L. R., 5 C. Pl. 98; Karsen v. 
Milwaukee & St. P. R. Co., 29 Minn. 12; Toledo, etc., 
R. Co. v. Wand, 438 Ind. 476; Pittsburgh, C. & St. L. R. 
Co. v. Nelson, 51 id. 150; Kansas P. R. Co. v. Butts, 
7 Kans, 308. Gibbons v. Wisconsin Valley Railroad Co. 
Opinion by Osborn, J. 


SALE—OF CHATTELS OF SPECIFIED QUALITY—MUST 
BE SEPARATED FROM OTHERS BY VENDOR TO MAKE 
DELIVERY.—In a contract for the sale of lumber of a 
specified quality, held that it was the duty of vendor 
to separate and set apart the lumber from inferior lum- 
ber of different dimensions so as to be capable of 
identification, and until this should be done, there 
would not be a sufficient offer to deliver to put the 
vendee in default for refusing to accept and carry it 
away. To constitute a delivery of chattels sold, the 
articles must be set apart so that possession can be 
taken by the purchaser, without any further act on 
the part of the seller, except in the case of such arti- 
cles as wine, oil or grain of common quality, and as 
are incapable of identification. Kimberly v. Patchin, 
19 N. Y. 333; Ward v. Shaw, 7 Wend. 404; Downer v. 
Thompson, 2 Hill, 137; 2 Pars. Cont. 160; 2 Kent, 
Comm. 496; Veazy v. Harmony, 7 Greenl. 91; Isher- 
wood v. Whitmore, 11 Mees. & W. 345; Avery v. 
Stewart, 2 Conn. 69. Hoffman vy. King. Opinion by 
Orton, J. 


TOWN—BOUNDARIES BY PRESCRIPTION—IRREGULAB 
ACTION OF COUNTY BOARD ACQUIESCED IN,—Where 
the proceedings of a county board in attaching terri- 
tory to a town were irregular to such a degree as would 
justify a court in holding them void in an action iu 
which they might have been drawn in question, com- 
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menced within a short time after the attachment, held, 
that after the public had acquiesced in the action of 
the county board for twenty years or more, it was too 
late to question the right of the town to exercise its 
jurisdiction over such territory. The lapse of time 
must be held to cure a defect of this kind in the or- 
ganization of towns. Swain v. Comstock, 18 Wis. 463. 
In People v. Magnad, 15 Mich. 470, it was held that 
where a town was organized by an act of the Legisla- 
ture which was unconstitutional, yet the town having 
acted as a town for ten years or more, and been re- 
cognized as such, it was too iate to question its right- 
ful organization. The court said: “If this question 
had been raised immediately, wé are not prepared to 
say that it would have been altogether free from diffi- 
culty; but inasmuch as the arrangement there indi- 
cated had been acted upon for ten years before the re- 
cent legislation, and had been recognized as valid by 
all parties interested, it cannot now be disturbed. 
Even in private associations the acts of parties inter- 
ested may often estop them from relying on legal ob- 
jections which might have availed them if not waived. 
But in public affairs where the people have organized 
themselves under color of law into the ordinary 
municipal bodies, and have gone on year after year 
raising taxes, making improvements and exercising 
their usual functions, their rights are properly regarded 
as depending quite as much on the acquiescence as on 
the regularity of their origin, and no post facto inquiry 
can be permitted to undo their corporate existence. 
Whatever may be the rights of individuals before such 
general acquiescence, the corporate standing of the 
community can be no longer questioned.’’ The doc- 
trine laid down in this opinion is sustained by an 
abundance of authority, and is undoubtedly most 
salutary. See Rumsey v. People, 19 N. Y. 41; Jame- 
son V. People, 16 Ill. 257; People v. Farnham, 35 id. 
562; Bow v. Allenstown, 34 N. H. 351; Stuart v. 
School-dist., 30 Mich. 69; Fractional School-dist. v. 
Joint Board, 27 id. 38. Sherry v. Gilmore. Opinion by 
Taylor J. 
a 


INSURANCE LAW. 


FIRE POLICY—-ON GOODS LOST BY CARRTER—SUBRO- 
GATION OF COMPANY TO INSURER’S CLAIM AGAINST 
CARRIER.—Where A. employs B., a common carrier, 
to transport goods to C., and B. employs D. to trans- 
port them part of the way, and they are lost in transitu, 
while in D.’s possession and through his negligence, 
B. is liable for the loss to A., or any one who may be- 
come subrogated to his rights. Where a carrier be- 
comes liable to a shipper for the loss of goods, and an 
insurer pays the shipper the amouut of the loss, be- 
comes subrogated to his rights, and sues the carrier 
forthe damages sustained, the carrier cannot avail 
himself of defenses which might have been interposed 
by the insurer in an action at law against it. Where 
goods insured ‘‘ from St. Louis to New Orleans”’ are 
lost while beiug transported from East St. Louis to St. 
Louis, preparatory to a final start by the carrier which 
has undertaken to transport them to New Orleans, 
the loss is within the terms of the policy for the pur- 
poses of such a case; the harbor of St. Louis ought to 
be regarded as extending to the opposite shore. U.S, 
Cire. Ct., E. D. Missouri. Sept. 24, 1883. Sun Mutual 
Insurance Co. v. Mississippi Valley Transportation Co. 
Opinion by McCrary, J.(17 F. R. 919). 


FIRE POLICY—FRAUD—INDUCING INSURED TO COM- 
PROMISE CLAIM BY MISSTATEME NT OF LAW—OPINIONS 
NOT FRAUD.—In an action by the assured, alleging 
that he had sustained a loss by fire upon property in- 
sured to the amount of one thousand dollars, and was 
induced by the false representations of the company’s 





agent, to the effect that the non-occupancy of the 
building insured rendered the policy void, to settle 
and discharge his claim for two hundred and fifty dol- 
lars, and had thereby sustained a loss of seven hundred 
and fifty dollars, held, that if the declarationsof the 
agent are regarded as statements of the law of insur- 
ance, they are not actionable, though false; that it be 
said that the representation of an increased risk, by 
non-occupancy, rendering the policy void, was one of 
fact and not of law, still it was only the expression of 
an opinion and does not sustain an action. When the 
whole subject in fact rests upon the opinion of the 
parties and cannot reasonably be understood other- 
wise, false expressions on either hand do not generally 
constitute fraud in law. See Rashdall v. Ford, L. R., 
2 Ev. 750; Stubbs v. Johnson, 127 Mass. 219; Belcher 
v. Costello, 122 id. 186; Birdsey v. Butterfield, 34 Wis. 
52; Axtna Ins. Co. v. Reed, 38 Ohio St. 283; Mayhew 
v. Phoenix Ins. Co., 23 Mich. 105. Maine Sup. Jud. 
Ct. March 30, 1883. Thompson v. Phanix Jnsurance 
Co. Opinion by Symonds, J.(75 Me. 55). 


INSURANCE STATUTES—CONSTITUTIONALITY OF STAT- 
UTES DEPENDENT ON LEGISLATION OF OTHER STATES 
—RETALIATORY LEGISLATION.—While the legislative 
power of the State is by the Constitution vested in the 
Legislature, yet that body has authority to pass a law 
whose operation is by its terms made to depend on a 
contingency, even though that contingency be some 
action on the part of the Legislature of another State. 
Section 17 of the act relating to insurance (chap. 50a, 
Comp. Laws 1879) so far as it provides that when the 
laws of any other State impose upon the corporations 
of this State applying to transact business within its 
limits other and more onerous burdens and conditions 
than those prescribed by the general provisions of said 
chapter for corporations seeking to transact business 
in this State, the same burdens and conditions shall be 
imposed upon corporations from that State applying 
to enter this, isa complete and absolute expression of 
the legislative will, and though its operation depends 
on the contingency of legislative action in other States, 
it is not thereby rendered unconstitutional. The fees 
and charges required by said section are to be con- 
sidered in the nature of licenses, and as such not sub- 
ject to the constitutional provision as to equality of 
taxation. The contingency named in said section arises 
when the laws of another State impose the additional 
burdens and conditions, and is not delayed until some 
corporation of this State is actually subjected to such 
burdens and conditions. Kansas Supreme Court. 
January Term, 1883. Phanix Insurance Co. v. Welch. 
Opinion by Brower, J. Horton, C. J., dissenting (29 
Kan. 672). 

Sans ene 
NEW YORK STATE BAR ASSOCIATION. 

N taking the chair at the annual meeting on the 

8th instant, Governor Cleveland spoke as follows: 

GENTLEMEN OF THE ASSOCIATION :—At a late hour I 
was solicited to preside at your meeting. I should 
certainly have felt that I must decline the invitation, 
but for two considerations: I[ was assured that no 
address would be expected of me, and that even a lit- 
tle speech on assuming the chair might be dispensed 
with. This disposed of one objection to my consent. 
The other consideration sprang up in my mind when 
I reflected that there would be here an assemblage of 
my professional brethren, and the impulse was irresis- 
tible to be among them for a time, though necessarily 
brief, and to feel about me the atmosphere from which 
fora twelvemonth Ihave been excluded. I beg to 
assure you, gentlemen, that in the crowd of official 
duties which for the past year have surrounded me, I 
bave never lost sight of the guild to which I am proud 
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to belong; nor have I lost any of the love and care for 
the noble profession I have chosen. On the contrary 
as I have seen the controlling part which the lawyers 
of the State have assumed in the making of her laws 
and in all other works that pertain to her progress and 
her welfare, I have appreciated more than ever the 
value and usefulness of the legal profession. And 
when I have seen how generally my professional 
brethren have been faithful totheir public trusts, my 
pride has constantly increased. 

And yet from the outside world Icame within the 
grateful circle of professional life to say to you that 
much is to be done before the bar of this State will, in 
all its parts, be what we all could wish. We hold 
honorable places, but we hold places of power—if well 
used, to protect and save our fellows—if prostituted 
and badly used, to betray and to destroy. It seems to 
me that a profession so high and noble in all the pur- 
poses of its existence should be only high and noble 
inallitsresults. But we know itis not so. There is 
nota member of the burin this assemblage who has 
not shuddered when he thought of the wicked things 
he had the power to safely do; and he has shuddered 
again when he recalled those whom he was obliged to 
call professional brethren who needed but the motive 
to do these very things. An association like this to 
be really useful must be something more than_a 
society devoted to laudation of the profession. It 
should have duties to perform, earnest in their nature 
and not the less boldly met because they are disagree- 
able. Those who steal our livery toe aid them in the 
commission of crime should be detected and exposed; 
and this association or branches of it should have 
watchmen on the walls to protect the honor and fair 
fame of the Bar of the State. Your words are fair, 
when in your Coustitution you declare the object of 
this association to be ‘‘to elevate the standard of in- 
tegrity, honor and courtesy in the legal profession ;” 
and I have no doubt you have done much in this direc- 
tion; but I hope I may be pardoned for reminding you 
here that frequently to insure health and vigor, the 
bad, diseased limbs of the tree must be lopped off. 

My thoughts have carried me further than [I in- 
tended. Be assured I have spoken in no censorious 
spirit. I congratulate the State Bar Association on 
all that it has done, and for one am determined to aid 
its work as well during my temporary professional 
exile as when I shall again gladly mingle in the con- 
tests of the bar. 


CORRESPONDENCE. 


RELIEF OF THE CoURT OF APPEALS. 
Editor of the Albany Law Journal: 

The Court of Appealsis suffering from a vicious 
system; a remedy cannot be found in treating symp- 
toms. 

Six independent and inbarmonious General Terms 
pour their differences into the Court of Appeals. These 
antagonisms must be examined and composed in the 
interests of settled law. To borrow an analogy from 
trade, the raw material is produced more rapidly than 
can be utilized; result, a disturbance in the relation of 
supply and demand. We must limit the production of 
the raw material. 

We are the creatures of too much court law. The 
common law encourages the courts in assuming legis- 
lative functions. Thus have thelaws of the land 
grown into the thousands of volumes of reports of 
cases, compelling the employment of counsellors and 
attorneys to ascertain that which ought to be open to 
all, to wit: Knowledge of the law. 

The limitation of appeals to such cases as involve a 
certain amount of money would to that extent re- 
lieve the court, but at the expense of justice. Whether 





you limit or extinguish the right of appeal is only a 
difference in degree not in kind. 

In the last volume of the Coart of Appeals Reports, 
92N. Y., of the eighty cases reported in full, there 
were twenty-eight reversals. Now when we consider 
that if less than five hundred dollars had been in- 
volved in those cases, the law of the State of New 
York would not be what it is, we cannot draw con- 
clusions favorable to the impartiality of justice. 

Changes impairing the honor of the laws should not 
be entertained, and especially when it seems there is 
80 straight a road out of our troubles. 

Our present system leads to confusion. We may 
easily supplement it by one which will lead to order. 

Codification is the short road. Our present situa- 
tion comes from confused law. Now any one knows 
that bad law is better than doubtful law. 

A hastily prepared Code would at least let us 
know what the law is; when we know what it is, we 
have removed the necessity of asking the court to tell 
us, and to that extent lessened the burdens of the 
judges. 

Codification means order, and the only branches of 
the law to-day we can point to with any pride are 
those which have been appropriated from the Codes. 

Let the Legislature adopt a Code, and there will be 
no more of this trouble with the courts. There may 
be less necessity for lawyers, but that is no reason why 
we should prove ourselves no better than the Ephes- 
ians by clinging to our idols. 

Very respectfully, 
EDWARD GEBHARD 

New York, Jan. 3, 1884. 

Editor of the Albany Law Journal: 

Permit me to suggest through the JOURNAL a plan 
for the relief of the Court of Appeals. Have the num. 
ber of judges increased, say to nine. Have all appeals 
to the court brought on and argued before the whole 
bench as now; atthe time of the argument, let the 
judge then presiding designate five of the judges who 
shall take the case, and if these five agree, or no more 
than two dissent, let them or the majority who agree 
render the decision of the court. If more than two 
dissent, orif at the time of the argument the chief 
judge shall deem that the case is one that the whole 
court shall pass upon, in either case the whole court 
shall as now consider and decide the case. By this 
plan we shall still havea united court, and I think one- 
third more cases can be disposed of during a year. 

Tam, etc., 
A. P. BATEs. 

NeEw York, Jan. 4, 1884. 


TRANSFERS BY INSOLVENT CORPORATIONS. 


Editor of the Albany Law Journal : 

Laws of 1825, ch. 450, §6 (R.S. Pt. 1, ch. 18, tit. 4, §4), 
forbids transfers in contemplation of insolvency, etc., 
by any corporation. It is repealed by Laws 1882, ch. 
402, par. 39. Is there nothing to take its place but the 
clauses in the Banking Act, section 187, etc? 

Yours truly, 
Ep. M. CoNnNOLLY. 

New York, Jan. 3, 1884. 


sctadianaiciiaglaaatteelion 
NOTES. 

OHN Barker sued Worcester, Mass., for injuries by 

slipping on an icy sidewalk, but was beaten on 

the absurd ground that he should not have been out 

walking on Sunday.—Exchange. We should rather 

say, a slippery ground. Mr. Roosevelt went out for 
wool and came home Sheard. 
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CURRENT TOPICS. 


7] E have received many responses to our invita- 
tion for propositions to relieve the Court of 
Appeals, most of which we have published in full. 
Meanwhile we have been waiting, with bated breath, 
for the utterance of the American ‘‘ Thunderer,” 
the New York Times, on this subject. We knew 
that when it came it would settle the question. 
And now it has come. The sovereign remedy, it 
seems, is not a proposed way to do the business, 
but a way not to doit. It may be objected that 
we have already a way not to do it, but the Times 
has devised a new way not to do it. The proposal 
to limit appeals to cases involving at least $1,000 is 
not new, and is no credit to the Zimes’ inventive 
genius. But its plan of denying compensation to 
every lawyer who has advised an appeal which the 
court shall adjudge frivolous is decidedly original 
with the Times. It does not appearin the * funny 
man’s"? peculiar column, but it bears the marks of 
his inimitable humor, Now if the Zimes would only 
add a penalty against the clients who advise appeals 
in spite of the warnings of their lawyers, much 
would be accomplished toward the desired relief. 
To be sure, the Z’imes’ proposal might be thought 
unconstitutional, but what good reformer would 
ever stop for a little thing like that? To be sure, 
the great majority of appeals are on serious grounds, 
in cases of grave moment, — (in the last volume of 
the Court of Appeals’ Reports more than a third of 
the decisions are reversals) — and the cases in which 
an appeal can be adjudged ‘‘ frivolous ” are exceed- 
ingly rare, as every lawyer and every judge knows; 
but on the ‘‘old woman’s” ground that ‘‘ every 
little helps,” the Times’ idea is entitled to the most 
respectful consideration. 


And then the 7imes has another original idea, 
namely: that practicing lawyers are never “ efficient 
law reformers.’’ Mr. Matthew Hale, of this city, 
most conclusively answers this, as well as the other 
notions of the Jimes, in a recent letter to that news- 
paper. On this particulur point he says: ‘Can 
you instance any practical law reform in England 
orin this country which has not either originated 
with or received its most efficient aid from ‘ practic- 
ing lawyers’? Bentham himself was a lawyer by 
education. The greatest law reformer of his day in 
England was Sir Samuel Romilly, who is said to 
have been the most successful advocate since the 
time of Coke, and to have had the largest practice 
in the court of chancery of any barrister of his time. 
The recent law reforms in England have been 
largely due to the efforts, while at the bar, of the 
present Lord Chief Justice Coleridge, and Lord 
Chancellor Selborne (Sir Roundell Palmer), both 
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most actively engaged in practice, the former in the 
law and the latter in the equity courts, before their 
promotion respectively to the Queen’s Bench and 
the woolsack, It is an easy, but not altogether a 
fair way of criticising a plan suggested, to say that 
it comes from a lawyer, and therefore must be 
prompted by self interest.” Mr. Hale might also 
have instanced Brougham, next to Romilly the 
greatest of England’s practical law reformers, who it 
is understood was quite actively engaged in practice, 
and David Dudley Field, the greatest of American 
law reformers, who is still heard of in our courts now 
and then, as well as before our Legislature. The 
simple truth is, that every law reform has originated 
with and been consummated by lawyers. 

Attention should be given to the address, in 
another column, delivered before the State Bar 
Association at its late annual meeting, by Mr. 
Milburn. This address is one of the most thought- 
ful, suggestive, and admirable to which the lawyers 
of our State have ever listened. Its ideas, so grace- 
fully and so cogently presented, especially upon the 
subject of general codification, should find attentive 
audience, and should be laid close to the intelli- 
gence and the consciences of our legislators. If 
every lawyer could be persuaded to regard this 
subject with the calmness and disinterestedness of 
the orator, the first costly step toward the accom- 
plishment of this great object would be taken. We 
hope our profession this winter will demonstrate 
the incorrectness of the Times’ assertion that 
practicing lawyers are never efficient law reformers, 
by laying aside personal prejudices and arising 
above their ordinary habits of thought, and working 
earnestly, candidly and unselfishly for the interests 
of the State. The great measure of general codifica- 
tion —the most important that has been presented 
to our Legislature and our Governor in a third of a 
century — should not be discussed or decided on 
personal or partisan grounds. We hope every 
legislator will read the closing paragraphs of Mr. 
Milburn’s admirable paper. 


Our Court of Appeals met in their new chamber 
for the first time on Tuesday last. They did not 
assume robes, but Mr. David Dudley Field presented 
resolutions at the State Bar Association, asking 
them to consider the matter, and advocated the 
wearing of robes in an elegant address which may 
be found in another column. We hope the court 
will not be deterred from acceding by the. following 
found in last Sunday’s Argus: ‘‘The next thing 
we know these gentlemen will be asking that the 
judges wear perruquiers, or judicials wigs. In fact 
Iam informed on excellent authority, that one of 
these super-serviceable, high-toned gentlemen re- 
cently brought from Europe with him a complete 
collection of wigs, which he is ready to bring out, 
as soon as the entering wedge is successfully inser- 
ted.” Our judges’ burdens are certainly heavy 
enough without assuming the extraordinary addition 
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deprecated by the Argus. A court loaded in such 
a Sinbad fashion would be an object of commisera- 
tion. It would be bad enough to wear wigs, with- 
out wearing the wig-makers. But we guess that 
the judges will put on robes, and we hope they 
will; but whether they do or not we shall think 
they do right. 


The 100th Pennsylvania Reports is probably not 
intended asa humorous publication, but there are a 
few things in it that will excite a smile: In Mutual 
Aid Society v. White, p. 12, in an application for 
insurance there were the following question and 
answer: ‘‘A. Are you married? B. Give name of 
consort. A - . B. Widdower.” The court said: 
“The courtalso erred in submitting to the jury, for 
its construction, the answer to the question, ‘are 
you married?’ It was the duty of the learned judge 
to construe this, as well as every other part of the 
application. To us there does not seem to be any 
ambiguity about the reply to this interrogatory. It 
is perhaps true, that properly, the answer ‘ widdower’ 
should have followed question A, but however put, 
it is responsive to both the questions. It means 
that though once married, his wife is now dead, 
hence her name is not necessary. Nor do we think 
the fact, that the word widdower is spelled with 
two d’s, of the slightest consequence; it was cer- 
tainly not intended for a proper name, and bad 
spelling is not so rare as, of itself, to create hesita- 
tion.” 


In Rice v. Commonwealth, p. 32, the court below, 
in commenting on courtship with matrimonial 
intent, said, ‘‘ each case must stand on its own four 
legs.” We think the court meant to say, ‘‘on the 
parties’ own four legs.” The court also said: ‘‘ He 
met her out in the evenings, sometimes at church, 
walked home with her, and left her at the gate, 
This is not the kind of intercourse that usually takes 
place between persons engaged to be married,” 
That is true, for in those cases it seems as if the 
man never would leave her at the gate. 


The voluntary retirement of Justice Benjamin 
F. Graves of the Supreme Court of Michigan, after 
a judicial experience of aquarter of a century — 
sixteen years of which was upon the bench of the 
court he has just left—is deserving remark, 
especially as he is a son of New York. Judge 
Graves was in his youth a student of Addison 
Gardiner at Rochester, but went to Michigan soon 
after its admission to the Union, and soon became 
known as an upright and honorable man, with a 
thoroughly judicial habit of mind, and the State 
availed itself of his services ina judicial position as 
soon as he was disposed to accept one. After 
serving one term and part of another as Circuit 
Judge he was made Justice of the Supreme Court, 
with Justices Christiancy, Campbell and Cooley as 
associates, and at the expiration of his term of eight 
years was re-elected without opposition. He retires 





voluntarily, at the early age of sixty-six, in the full 
possession of mental and physical vigor, and to the 
general regret of the people of his State. The 
Michigan Supreme Court under the administration 
of the four judges above-named was one of the 
ablest the country has ever known. We are in- 
formed it has been the uniform practice of the 
Michigan court for twenty-six years, to adjourn no 
term until every case ready for hearing had been 
submitted, and to decide every case submitted 
during the term or in the early part of the term 
ensuing. Keeping to this practice, it has been im- 
possible that there should be any arrears. Before 
Justice Graves retired he could have the satisfaction 
of saying that every case which the parties were 
ready to bring to the notice of the court had been 
heard, and that the judgment of the court had been 
passed upon it. So here is a third instance, in 
addition to our Court of Appeals, of a court habitu- 
We do not 


ally keeping up with its business, 


expect to hear of more. 
eee Ce Ie 
NOTES OF CASES. 

N Dudley v. Camden and Philadelphia Ferry Co., 
New Jersey Errors and Appeals, 45 N. J. 
368, the plaintiff drove upon a ferry boat with a 
span of high-strung horses anda wagon. Wishing 
to blanket the horses, he left the wagon and stepped 
out of reach of the lines. The horses becoming 
frightened, plunged forward, and there being no 
barrier but a single chain hanging at its centre but 
a few inches from the deck, they went over-board 
and were drowned. The plaintiff did not require 
any of the persons in charge of the boat to assist 
him in the care of the horses, and was not required 
to pay toll. J/e/d, that the plaintiff's contributory 
negligence prevented a recovery, and that a nonsuit 
was properly ordered. Magie, J., said: ‘* Under such 
circumstances I have come to entertain no doubt 
that the plaintiff was not exercising the care of this 
property which was required of him on that occa- 
sion. Inmy judgment his duty required him to 
place himself and remain in a position where he 
might control, or at least have the opportunity and 
means of exerting all possible control of his horses 
if startled by any of the occurrences incident to the 
crossing. He should have retained the reins in 
hand or within reach, or should have stood at their 
heads. He did neither, but he voluntarily placed 
himself, at the instant of their mad, ungovernable 
rush, where he was incapable of either checking or 
making an effort to check them. That this was 
negligence is clear to my mind. It was negligence 
which undoubtedly contributed to the loss of the 
plaintiff's property. Indeed, if the most approved 
gates had been erected, and had been securely 
closed, it is doubtful whether, then, these young 
horses, thus left to themselves, would have been 
checked or preserved by them. But it is strenuously 
contended that the blanketirg of these horses was 
a necessity, which the plaintiff had a right to do 
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under the circumstances, even though he thereby 
momentarily removed from the position in which he 
might have used means for controlling them. If 
some occurrence entirely unforeseen had rendered 
necessary plaintiff's removal from the position of 
control, then it might have been a question for the 
jury to say whether the requisite care was exercised 
therein. But the necessity of blanketing his horses 
was well known beforehand to plaintiff. * * * 
At this time he attempted to do the work alone, and 
without any effort to retain within reach the means 
of controlling the horses. * * * But where the 
passenger retains the custody of his property there 
would seem to be no duty to provide servants to 
aid him in that care. If plaintiff chose to take the 
risk of obtaining a deck-hand to aid him, and fail- 
ing in that, proceeded to incur the hazard of doing 
the work alone, I do not think he can shelter him- 
self under the claim of a necessity which ke brought 
upon himself. On the ground of contributory negli- 
gence the direction of a nonsuit was therefore not 
erroneous. This conclusion relieves us from the 
consideration of the question (much pressed on the 
argument, whether the defendants were liable to the 
plaintiff for any thing but gross negligence, in view 
of the fact that the plaintiff was being carried with- 
out compensation, his father being adirector of the 
defendant company. It may not be improper to 
add however that since the evidence shows that 
the only barriers used at the end of the boat off 
which the horses plunged were two chains and a 
rope, and the evidence tended to show that but one 
chain was then up, and hung, at its centre, but a 
few inches from the deck, no nonsuit, proceeding 
on the ground that the defendants were not guilty 
of gross negligence, (if that was the measure of 
their liability), could have been sustained. Indeed, 
the whole case is one of a class in which the defend- 
ant escapes the consequences of conduct which 
seems to be grossly negligent solely because, upon 
well-settled principles, we are compelled to deny 
relief to a plaintiff contributing to his loss by his 
clear negligence, however slight.’ Seven other 
judges concurred with this, and seven others dis- 
sented. The case is reported below, 13 Vroom, 25; 
8. C., 36 Am. Rep. 501. 


In Ferren v. Moore, 59 N. H. 106, it was held 
that a husband is liable for necessaries furnished to 
his wife living separate from him and in adultery 
by his connivance and consent. The court say: 
“As we understand the referee’s report, the ques- 
tion is, whether the defendant’s duty to support 
his wife ceased when she committed adultery in 
pursuance of his express written license, given, 
with deliberation and without solicitation, upon 
condition that she should not look to him for support. 
What he consented to he cannot complain of in this 
suit. The execution of their agreement that she 
should violate their marriage contract was not a 
justification of his violating that contract by turn- 
ing her out of doors, and refusing to support her. 





He can no more enforce the condition of his license 
than he could maintain an action upon her promise, 
or the promise of any other person, to pay him for 
the license a sum equal in value to a release of his 
obligation of support. That obligation, whatever 
it is, cannot be avoided by such illegal bargains. 
Marital rights and duties are established by law. 
The marriage contract may be broken by either 
party, with or without the consent of the other; 
but it cannot be rescinded or modified by them. 
Cross v. Cross, 58 N. H. 873. The plaintiff isin no 
way connected with the lawless transaction.” 


In Labrie v. Manchester, 59 N. H. 120, it is held 
that health officers have authority to employ nurses 
at the expense of the town, for persons committed 
by them to the pest-house. The court said: “ Having 
power to compel the confinement of infected persons 
and prevent their communication with others, and 
having exercised that power, it became their duty 
to provide for the wants of those confined there. 
They could not shut them out from communication 
with their friends and with the world, and deprive 
them of any means of obtaining assistance, and at 
the same time lawfully withhold necessary support 
and care. They could not establish a hospital with- 
out ordinary hospital accommodations, and they 
could not make the hospital a place of involuntary 
confinement and escape the duty of supplying the 
reasonable wants of those who, by confinement and 
seclusion, were prevented from applying to any one 
else for relief. They could not furnish relief against 
the will of those confined, and afterward recover the 
expense of them, or of those liable in law to support 
them. Farmington v. Jones, 36 N. H. 271. If the 
health officers were obliged by law to confine per- 
sons infected with dangerous diseases, and it was 
their duty to nurse and support them, and they 
could not recover the reasonable expense from them 
or from their guardians, they would be remediless, 
unless they could charge the expense upon the city. 
The law does not require the performance of a duty, 
and at the same time withhold the means reasonably 
necessary for its performance.” 


In Richards v. Hubbard, 59 N. H. 158, it is held 
that a physician’s wagon and harness, used by him 
in and reasonably necessary for his practice of his 
profession, are exemptas ‘‘ tools of his occupation.” 
The court said: ‘‘ The court cannot say, as a matter 
of law, that a wagon ora harness isa tool of a 
physician’s calling, and so exempt to all physicians ; 
nor can they say that it is not such a tool. The 
most that can be said, as a matter of law, is, that it 
may be a tool of his profession, if, in the particular 
case, it is reasonably necessary for him to use it as 
atool. If it should appear that his practice was 
confined to his office, or that he was a physician or 
surgeon ina hospital, attending to no cases outside 
of the institution, or that he was a surgeon on ship- 
board, or that he went on foot or on horse-back, or 
on the cars, to visit his patients, a wagon and 
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harness would not be exempt under our statute, 
because they would be of no use to him as tools in 
his practice. They might be of use to him in other 
respects, as in going to church, or in carrying his 
children to school, or in visting friends, or as a 
means of recreation and pleasure; but these uses are 
manifestly not within the legitimate scope of the 
technical duty of a physician. Not coming within 
the strict definition of the term tools, and not being 
reasonably necessary as tools for him in his practice 
of his profession, they would not be tools within 
the meaning of the statute, and so would not be 
exempt as such. But if it should be found that the 
physician claiming the exemption could not practice 
his profession with reasonable success without a 
team with which to visit his patient; that he was 
located ina country town, for example, where it 
was necessary for him to ride a large part of the 
time in order to accomplish any thing professionally, 
—a wagon and harness might properly be found to 
be reasonably necessary for him as tools of his 
occupation. But the finding would be one of fact, 
so far as the reasonableness of the use is concerned : 
and it could not be said that these articles are 
exempt to every physician, or to physicians gener- 
ally, but only to the debtor in the particular case. 
If thereis any doubt whether an article claimed 
to be exempt from attachment is a tool under the 
statute, the question should be submitted to the 
jury whether its use as a tool by the debtor in his 
business is reasonably necessary. If it is, it is 
exempt; otherwise, it is not exempt.” 


In George v. Fellows, 59 N. H. 206, it is held that 
the debtor’s use of his horse to convey his children 
to school and church is evidence for the jury on the 
question whether it is ‘‘ required for actual use,” so 
as to be exempt. The court said: ‘‘The duty of 
parents to educate their children is of the greatest 
importance. 1 Bl. Com, 450, 451. At common 
law this is said to be a moral but nota legal obliga- 
tion. Cooley on Torts, 40. Blackstone says it is a 
defect inthe municipal laws of some countries that 
parents are not constrained to perform this duty 
Our Constitution declares the promotion of morality 
and learning to be a public duty, and ten chapters 
of the statutes are devoted to the cause of education. 
Const., Part 1, art.6; Part 2, art. 83; Gen. Laws, 
chaps. 85-94. The penalty imposed by Gen. Laws, 
chap. 91, § 16, for not sending children to school, 
illustrates the legal necessities of the plaintiff. It is 
not a matter of law that the use of a horse for convey- 
ance cannot be necessary in the discharge of the 
duty of supplying a family with mental and moral 
instruction. The plaintiff's use of his horse for that 
and other purposes should have been submitted to 
the jury in a more liberal way, on the broad question 
whether the horse was required for the plaintiff's 
actual use. While his mere unperformed duty of 
using his horse for any purpose is no ground of 
exemption, his duty and business, and his use of his 
horse in that duty and business, are evidence on the 
question of requirement for actual use.” 





COMMON WORDS AND PHRASES. 


LACE or Dramatic ENTERTAINMENT. — This 
phrase in a statute prohibiting the acting of 
plays without consent of the authors, means a public 
place, aud nota private amateur performance. Duck 
v. Bates, Q. B. Div., 49 L. T. Rep. (N. 8.) 507. Lord 
Coleridge, C. J., said: ‘‘I cannot say that this 
case is not an important case, and it is important 
because judges cannot help knowing what other 
people know, that amateurs do act dramatic pieces 
for the purpose of making money, not indeed for 
themselves, but for some charitable object; and I 
will not disguise the fact that it may be a great injury 
to the owner of a dramatic piece that companies of 
ladies and gentlemen should give dramatic perform- 
ances and take money for some charity, thereby 
possibly preventing people who go to their perform- 
ances from going to the regular places of public 
entertainment.” He bases his opinion upon Wail 
v. Taylor, 11 Q. B. Div. 102, observing: ‘The 
song in that case had been represented ata large 
public hall, open to all who could pay, and ex- 
pressly for the profit of the person who represented 
it; and the court, at p. 237, twice over, in dealing 
with the question whether the place was a place of 
dramatic entertainment or not, put it that the place 
was public, and that payment was made for admis- 
sion. It does seem to me extraordinary, that if 
this were wholly unnecessary for the decision of 
the case, it should have been twice inserted in the 
judgment of the court. I am not aware that that case 
has ever been overruled or questioned. I am aware 
however that certain dicta of the Master of the Rolls 
do go a long way toward deciding this case in the 
way the appellant contends, The Master of the 
Rolls, in construing the later statute, certainly does 
say that a place becomes a place of dramatic 
entertainment if the song is sung in a room with 
more than one other person present. I have had 
the advantage of speaking to him on the subject, 
and he has told me that his dicta there go beyond 
what he intended.” Stephen, J., said: ‘The act 
says, it seems to me, that you are not to give any 
public representation at any place of dramatic 
entertainment; and without saying that profit is a 
necessary element in considering it, it is a strong 
element in considering whether the place was a 
public place. This representation wanted all the 
elements of publicity. There was no profit, and 
the public were not admitted. I can conceive 
possible cases which I should be sorry to say would 
not be within the act. Suppose a copyright play 
were to be acted at some theatre, and another 
manager were to have the same play represented at 
his theatre, and to throw open his theatre free to 
his friends, Ido not say that this would not be 
within the act. * * * The interpretation put 
upon that act by the Master of the Rolls is that the 
words in the earlier act relating to places of dramatic 
entertainment do not apply to musical compositions. 
But that does not bind us in this case. No doubt 
he uses strong language, which would go to show 
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that a person who sang a copyright song in his own 
drawing-room to his guests would be liable to the 
penalties. I should be very loth indeed to arrive 
at the same conclusion.” 

Incestuous CoNnNneEcTIon. — ‘‘ ‘ Incestuous con- 
nection,’ according to Worcester, means ‘sexual 
intercourse between persons who, by reason of con- 
sanguinity or affinity, cannot lawfully be united;’ 
according to Webster, ‘the crime of cohabitation 
or sexual commerce between persons related within 
the degrees wherein marriage is prohibited;’ and 
according to the Imperial ‘the crime of cohabitation 
or sexual commerce between persons related within 
the degrees wherein marriage is prohibited by the 
laws of a country.’” J/intz v. State, Wisconsin 
Supreme Court, November 20, 1883. 

OrneR Busrness.— Cutting and driving logs is 
not within a statute giving a lien ‘‘for labor and 
services rendered by any miner, mechanic, laborer 
or clerk, for any person or persons, or chartered 
company, employing clerks, miners, mechanics or 
laborers, either as owners, lessees, contractors or 
under-owners of any works, mines, manufactory 
or other business where clerks, miners or mechanics 
are employed.”? The court said: ‘‘The words, 
‘works, mines, manufactory,’ thus employed in the 
act, have a definite signification, well understood 
in their general and popular acceptation. Zz vi 
termini the branches of business intended to be de- 
scribed by them are, in a certain sense, complete 
and independent, and of a fixed and permanent 
character, as opposed to a temporary employment 
that is merely incidental to any particular branch 
of business. It will scarcely be pretended that 
either of these words fitly describes the business in 
which appellant was employed. It is contended 
however that the expression, ‘ other business,’ etc., 
is sufficiently comprehensive to embrace cutting and 
driving logs. Perhaps it would, if we were at 
liberty to construe it without reference to the con- 
text; but the preceding words, designating partic- 
ular branches of business with which the idea of 
permanency and completeness, in a certain sense, is 
always associated, must control the meaning of the 
more general expression used in immediate connec- 
tion therewith. The ‘other business’ is ejusdem 
generis with that more particularly described by the 
preceding words of the context, business of the same 
general character, not embracing every species of 
employment in which the services of others may be 
rendered.” Pardee’s Appeal, 100 Penn. St. 408. 

Income. —A bequest of ‘‘the income of a 
farm ” for the support of a wife and minor children 
means the product of the farm. Thompson’s Appeal, 
100 Penn. St. 478. The court said: ‘‘ Now we may 
admit that in the ordinary, commercial sense, the 
term ‘income,’ especially when connected with the 
word ‘rent,’ may mean net or clear income, and in 
that view of the case, the judgmentof the court 
below must be taken as correct; the widow was 
entitled to but the one-half of the one-half, or one- 
quarter, of the product, or whole income of the 





farm. But in arriving at the meaning of words we 
must understand not only how, but by whom, they 
are used, otherwise the intent of the person using 
them may be wholly perverted. One may say that 
his income from a certain property amounts toa 
certain sum, and yet he may be speaking merely of 
the accruing rent, without regard to either insur- 
ance, taxes or repairs. The lumberman who uses 
the timber from his own lands will speak of the 
income from his business without considering the 
value of the stumpage, or even the interest of the 
money which the land cost him. And we well 
understand, that outside of the business circles, it 
is so common thus to speak of income, that we can 
never know whether net or gross income is meant, 
without further inquiry. Had Thompson, in his 
life-time, spoken of being in the receipt of the one- 
half of the income of his own farm, we suppose no 
one would have minunderstood him; certainly not 
his neighbors who, like himself, were farmers, and 
who knew, from the general custom of the country, 
that the income of a farm was its entire product, 
which was to be divided between the owner and the 
tenant, or cropper. Nor do we see why, from the 
farmer’s standpoint, this is not a correct application 
of the word. Worcester, among other definitions 
of this word, gives that of ‘ produce.’” 

Contractor. — One who contracts to drill oil 
wells is not within the statute giving alien to 
laborers for ‘‘ owners, lessees, contractors, or under- 
owners of any mines, manufactory, or other busi- 
ness.” The court said: ‘*The word ‘ contractors’ 
as used therein is applicable only to persons em- 
ployed by the owner or lessee of a mine to operate 
the same, produce the mineral, coal, iron, or what- 
ever it may be, for an agreed compensation, and 
does not embrace those who undertake to perform 
some special service in the construction of works, 
or the opening of mines preparatory to their being 
operated.” 

Fence. —In Morton v. 


Reynolds, New Jersey 
Supreme Court, 45 N. J. 326, it was held that a 
license to build a fence on a division line does not 
authorize the building of a ‘‘ worm” or zig-zag 


fence. The court said: ‘‘ The license was to build 
afence upon the division line. Since a fence is 
necessarily made of some material substance, it must 
occupy space. Such a license will doubtless confer 
a privilege to place a fence so as to occupy an equal 
space on each side of the actual mathematical line 
of division. For this purpose a reasonable amount 
of space of the licensor’s land may be used. What 
is a reasonable amount of space for that purpose is 
to be determined by the situation of the land and 
the uses to which it is devoted, and perhaps, to 
some extent, by the usage and custom of the locality. 
Newell v. Hill, 2 Mete., 180. Usage and custom 
however cannot control the requirements of the 
license. The question whether the fence in question 
was one occupying no more than a_ reasonable 
amount of Morton’s land does not however arise 
here. For under the facts, we are of opinion that 
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this was not a fence within the privilege given by 
the license. That privilege extended to a fence 
placed upon the division line. This fence cannot 
be fairly said to be placed or built on the division 
line. On the contrary, it crosses that line from side 
to side for its whole length. It deprives Morton of 
the use of portions of land not occupied by the fence. 
If this can be done for the width of three feet, it 
would seem it could be done for a greater width. 
Either result is plainly not contemplated by the 
license. If land of Reynolds is thereby left on the 
Morton side of the fence, it could not, either legally 
or practically, be used by Morton.” 

CONSTRUCTION AND Erection. — Hauling lumber 
upon the ground for the construction of a building 
is not “labor for or about the construction or 
erection ” of the building. Wilson v. Whitcomb, 100 
Penn. St. 547. The court said: ‘This subject has 
already received the consideration and determination 
of this court in another connection, but quite 
kindred tothis. In the case of Moyer v. Pennsyl- 
vania Slate Co., 21 P. F. S. 293, an attempt was 
made to recover against the stockholders of a slate 
company for the cost of hauling slate for the com- 
pany from the quarry to the railroad, for shipment. 
The act incorporating the company provided that 
the stockholders should be individually liable ‘ for 
debts due mechanics, workmen und laborers, em- 
ployed by the company, and for materials furnished.’ 
The plaintiff claimed that he had been employed by 
the company to haul slate, with his own team, from 
the company’s quarries to the railroad station, and 
that the stockholders were liable for the service thus 
rendered under the clause in question. But we 
held, that notwithstanding the generality of the 
language of the statute, it did not impose individual 
liability for the service claimed, on the ground 
that it could not be regarded as labor within the 
meaning of the statute. Chief Justice Thompson, 
in delivering the opinion of the court, on page 298, 
said: ‘The learned judge of the Common Pleas was 
right therefore we think, in holding as he did, that 
the charge for hauling slate, the party using his own 
team and contributing his own time, was not em- 
braced by the liability clause quoted. Indeed, I re- 
gard it as not within the words at all. The teamster 
was not strictly a laborer or workman, but the 
ruling stands well enough on the general ground 
suggested. His was labor of the same kind as that 
performed by the railroad company in transporting 
the slates to market, andthe yardman who took 
charge of them on their arrival at their destination.’ 
We think these views quite pertinent to the present 
case. In both cases the character of the service 
rendered was the same. In the one the liability set 
up was personal or individual, but it was for a debt 
due to a laborer. In the other, the liability claimed 
is that of certain property, but it is for labor per- 
formed in and about the same. Essentially, there 
is no difference in the considerations which determine 
the question at issue in both.” 

Last Sickness. —Of these words in a statute 





regulating nuncupative wills, it is said in Sadler v, 
Sadler, 60 Miss. 251: ‘* We. prefer not to give an 
exact meaning to these words until we shall have 
the concrete facts of some case before us. It seems 
clear that if the words are spoken during the last 
sickness, no lapse of time that may intervene 
between the speaking and the death of the party 
should invalidate them, if his physical or mental 
condition disabled him thereafter to alter his desires 
or gave no opportunity to reduce them to writing. 
It seems equally clear on the other hand, that the 
words ‘ last sickness’ should not be extended over 
a lingering disease covering months or weeks, 
during which, and after the spoken words, there 
was afforded, both by the mental and physical con- 
dition of the party, every opportunity and induce- 
ment to prepare a written will.” 


——»~>___——_ 


THE ORIGIN AND DEVELOPMENT OF LAW. 

[Address before New York State Bar Association, January 
8, 1884, by John G. Milburn.] 

The century in which we are living is one in many 
ways remarkable for its originality, its power and its 
achievement. In science it can. certainly lay claim to 
transcendent distinction, and the same is true of it in 
the mechanical arts. Its contributions to philosophy 
stamp it as a time of clear and comprehensive thought. 
In literature and art, if it may not aspire to any supre- 
macy, its product is still of a high order of merit, and 
of merit at many points tinctured with real genius. 
What can we say of its attainments in the domain of 
law? I willnot venture to say that I could give an 
adequate answer to this question, but a partial one I 
propose toattemptin this address which you have 
done me the honor to ask me to make to you. 

The question is surely one of signal pertinency and 
interest. Its consideration is, as it were, an anticipa- 
tion of the verdict of history, that tribunal which will 
view us through the eyes of animpartial criticism with 
no mitigating voice at its side to soften an unfavor- 
able judgment. The next age willexamine and scru- 
tinize the work of this to determine what parts of it 
were of permanent value, the creations of a high and 
sustained intelligence, und what parts of it were bar- 
ren and poor. This process will be carried on from 
age to age and out of it will gradually emerge a valid 
estimate of our points of strength and weakness, and 
of the place weare entitled to among the centuries. 
As we have tu be thus passed in review, constantly and 
unrelentingly, that a true judgment may be formed of 
our influence and effect on human progress, is it not 
wise to sit in review upon ourselves at times, that we 
may separate upward from downward tendencies and 
redirect where necessary our lines of effort? This we 
must do if we would know the deeper currents which 
are sweeping society along through ceaseless changes, 
and whether or not we are shaping them, so far as we 
can, to the amelioration of mankind. 

And I put the question—what is this age and time 
accomplishing in the domain of law~—because I believe 
it is now most opportune. As I look out over that do- 
main I am impressed with the fact that there is a lack 
in some parts of it of those elements which are neces- 
sary to great results, and that consequently there is no 
sufficient response to the high spirit of intellectual 
conquest and advance so prevalent in other depart- 
ments of human thought and effort. This is certainly 
of deep concern to usas a body of lawyers, if it be 
true. Itraises a question of responsibility; it reflects 
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upon our capacity; and both of these are sensitive 
points. It is urgent then to determine whether those 
elements are lacking, arid if they are, what demand of 
duty is made upon us to recover lost ground and se- 
cure the future. 

When we use the term law we speak of something 
which may be looked at from different standpoints. 
It is not necessary, fur the present purpose, to involve 
myself in the difficult task of definition with a view to 
philosophical completeness of statement. There isa 
plain way of dealing with the matter which is quite 
sufficient here. It is this. A certain amount of con- 
trol is necessary to the existence of society and the 
proper ordering of the relations of the individuals 
composing it. Law is one of the forms of this control. 
From the point of view of its operation, it is a distinct 
function of the body social, with a sphere of its own 
to work in and set purposes. From the point of view 
of its structure, it is a vast body of rules,each of which, 
speaking generally, is a statement of some right or 
duty. Courts of justice and procedure are the ma- 
chinery through which it carries on its corrective or 
coercive operations. As society advances and its con- 
ditions change and multiply, law is, slowly or quickly, 
adapted to the new conditions, and thus it changes 
and grows. Briefly, then, law is a necessary agent in 
social life and progress; it is a system of rules to 
which obedience is demanded; it is plastic and change- 
ful; and it does its corrective work through certain 
machinery. This is not avery scientific statement, 
but it is explanatory enough to set before you the con- 
ception which underlies what I have to say. 

It is a current phrase of legal literature that law isa 
science. It would be truer to say that the special 
methods of science may be applied to bodies of law to 
obtain the results which it is the aim of all science to 
seek out and state. But that is only one phase of it; 
that which may be termed its scientific phase. There 
is another side to it, practical rather than abstract. 
Each rule of law is the expression of some required 
particular of conduct which society, in its collective 
capacity, deems expedient or right. It is in some 
form or other, either deliberately at a stroke, or by 
piecemeal, formulated by official representatives of the 
community. The machinery for its enforcement is the 
device of human effort and skill, consciously applied 
in the main after the age of civilization is reached. 
At these points—the method of its expression and 
promulgation, and the administration of it as the 
affairs of men require its interposition—law comes in 
direct contact with human effort, in such fashion as to 
be really a practical art; and this may be termed its 
practical phase. The distinction between these two 
aspects—the scientific and the practical—is a wide and 
deep one, and as omnipresent as the subjects which it 
concerns. Itconveniently divides the subject in hand, 
for we may consider in their order the quality of our 
achievements in legal science and in the practical art, 
confining ourselves strictly to the work which has 
been accomplished and the conditions which exist, in 
this country and England. To pursue the subject in 
its entire extent is quite beyond the possible scope of 
such an address as this. 

I said at the outstart that the scientific work of this 
century was of a transcendent order. There is no 
period in the past to compare with it. The light of 
true science never shone more splendidly or over so 
wide an area. It has diffused life and energy over 
almost every, if not every field of possible inquiry. 
The physical world has been ahive of busy and search- 
ing investigators. The human mind and spirit, veiled as 
it is, and at the best communicative only to the few of 
supreme insight, has revealed many of its deepest 
secrets. Society so long disguised by so-called history, 
appears now as an organism with its analogies to other 





organisms, and with sequence enough among the facts 
of its cohesion and movement to disclose the indelible 
laws of its being. Andin law the same method and 
spirit of inquiry has laid the foundations and raised 
imposing parts of the superstructure of a legal science 
onenduring lines. In proof of this last statement let 
us glance quickly over the surface of what has been 
done. 

Bentham’s labors are the starting point of the mod- 
ern treatment of law on a scientific plan. Though 
born in the middle of the last century, his work over- 
lapped well into this ceutury and much of it was done 
right on its threshold, so that we may claim him as be- 
longing to it. His labors were immense and so varied 
that I should shrink from the effort of condensing 
them if that were necessary. He drew the funda- 
mental distinction between the science of jurispru- 
dence, or positive law, and the science of legislation, 
assigning to the former as its subject-matter, the law 
as it is; and to the latter the law asit ought to be. He 
brought into clear view the characteristics of each of 
these sciences. Through him we see that the problem 
of the jurist is to determine the fundamental facts and 
conditions with which a legal system has to deal, in- 
cluding the relations which it acts upon, and to ana- 
lyze and classify them; whilst the problem of the leg- 
islator is to ascertain from prevailing social conditions 
and the immutable laws of human nature, what is 
necessary in the way of legal control to promote the 
well-being and amelioration of humanity. The work 
he did in each of these sciences was in the highest de- 
gree creative. In jurisprudence it extended to the 
analysis of the ideas of sovereignty or the State; of 
government, and of law; and thereis scarcely a topic 
of controlling importance contained within any of 
these subjects that he did not touch with his piercing 
logic and set in order. But legislation was the main 
field of his inquiries, and to that science he rendered 
the chief service. He applied himself to the ascertain- 
ment of a universal test to which all laws must con- 
form to be approved, and his famous principle of the 
‘*Greatest Happiness of the Greatest Number” em- 
bodied his conclusion as to the final aim of all law. So 
as laws act upon human beings, who think and feel, 
some theory of man’s mental and moral constitution 
is essential as a basis of legislation. That Bentham 
saw, and such atheory he constructed. Not content 
with the exposition simply of the abstract principles 
of the science, he filled out hislabors by drafting 
specimen Codes, civil, penal, and constitutional, so far 
as tostate the subsidiary principles they should em- 
body, and the order they should follow. He accom- 
plished a great task. The validity of parts of his work 
may, without doubt, be successfully disputed; but asa 
whole it will continue to stand as one of the main pil- 
lars of legal science. 

After Bentham came Austin, who occupied himself 
with the anatomy of a legal system, if I may use the 
expression, and placed it upon an indisputable basis. 
The boundaries of the domain of positive law he fixed 
for alltime. The constituent and universal facts of a 
legal system—laws, rights, duties, obligations, injuries 
—he dissected until every quality and feature of them 
was plain. He formulated the true and logical prin- 
ciples of legal classification. We have only to turn to 
his lecture on the study of jurisprudence to see clearly 
the ground that he set out to cover. Though it is the 
sad fact that his strength did not enable him to carry 
out his plan, all that he did was the perfection of ac- 
complishment. Indeed his labors may be summed up 
in the statement that he was the real architect of for- 
mal jurisprudence. The finished part of his work was 
socomplete that those who followed him have but 
amplified a little here and there; the main fabric is as 
he left it. 
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The record is completed sofaras is necessary to 
sketch this general outline by a reference to the labors 
of Sir Henry Maine. His investigations are of an en- 
tirely different turn and character from those of Ben- 
tham and Austin. He approached legal facts and 
phenomena from another side—from the side of his- 
tory. We have heard much in the last quarter of a 
century of the comparative method, and the rich 
stores its employment has added to our knowledge of 
religions, languages, and institutions. The distine- 
tion of Sir Henry Maine is that he has applied that 
method with true genius to the explanation of legal 
ideas and facts, their origin and history. The law of 
to-day isthe law of yesterday modified by changed 
social conditions, and so it isbackwards to the begin- 
ning. This is true of all peoples and societies. Ob- 
viously then a comparison of the legal experiences of 
different peoples in different stages of civilization will 
disclose the similarities and variations which exist 
with their underlying causes, and they are the bases 
of all scientific induction. This line of inquiry, which 
is but an extension of the comparative method, Sir 
Henry Maine has pursued far and wide, and with such 
success that the main streams of legal evolution have 
been ascertained, and their relations with the con- 
nected phenomena and conditions of society estab 
lished. In fact, the results of these inquiries reach 
beyond this, for their significance and extent has con- 
stituted them a material part of the evidence which 
has been accumulating, that civilization is an unfold- 
ing process, with a natural and ascertainable sequence 
among its various steps. 

With these investigators of the highest order of 
capacity, originality and insight, I might put others, 
perhaps not so eminent, still able and effective, notably 
our own Oliver Wendell Holmes, Jr., who ranks, if 
not with them, yet so close to them that he is virtu- 
ally their peer; but I must not linger. A statement 
of the present state of the science with sufficient de- 
tail to make it a fair reflection is far beyond my _ pres- 
ent undertaking. Ihave sought only to indicate the 
outlines of the chief work that has been done; the 
work upon which the verdict of the future will be 
founded. Ofthe tenor of that verdict there can be 
no doubt. An adequate conception of a true legal 
science has been attained, and its foundations laid 
deep and strong. These achievements need. shrink 
from no comparison. They area crowning triumph 
of this age and time, and they place it in an indisput- 
able supremacy. 

1 turn now to review the situation as it is, in what I 
have termed the practical department, and toascertain 
ifin that direction we have manifested power, skill 
and a sensitive intelligence. This we can best do by 
fixing upon the standard which should be the measure 
of our possible attainment, and holding up to it the 
actual condition of affairs. If we can determine what 
are the prevailing tendencies of a deepand controll- 
ing nature in the making and administration of law, 
this standard must be the conditions which would ex- 
ist if those tendencies were fully realized, and the 
changes and readjustments they involve completely 
made. Our main inquiry then is to seek out these 
tendencies and the readjustments naturally incident 
to them. 

One of the interesting facts brought to light by the 
investigations of Sir Henry Maine is that in the infancy 
of society courts of justice and legal proceedings are 
the pivots on which all there is of lawturns. The first 
subject dealt with in the Decemviral Tables—the 
earliest body of written Roman law—is the first steps 
in a judicial proceeding, and the same is true of the 
earliest bodies of Teutonic, Celtic, and Hindoo writ- 
ten law. The prominence thus given to courts, and 
the proceedings which went on in them, was natural 





in a time when as Sir Henry Maine says, ‘they stood 
before all men’s sight as the alternative to forcible 
reprisals, and as the avenger of their victim; ’’ but the 
persistence of this fact—the vast and controlling im- 
portance of procedure—far iuto civilized times has a 
more intricate cause. Let us see what light the his- 
tory of English law throws upon it. 

Until comparatively recent times, the way in which 
law was made and enunciated was almost entirely 
through the decision of cases. The notion long cur- 
rent that somewhere there was a body of existing law, 
which judges were only declaring and applying, was 
humourously false. The fact was, that the judges 
made the law in their adjudication of the cases 
brought before them. Each case, if it involved any 
thing new, became a precedent, and precedents were 
the repository of the law. If there were no precedent 
to fit acase, the decision rendered really expressed the 
judge’s notion of what the law ought to be, though 
this would not, perhaps, have been explicitly admit- 
ted. 

Such a decision, no matter what the guise adopted, 
was in fact the creation of a new rule of law, and the 
accumulation of such decisions was the process by 
which by far the greater part of both the common law 
and equity law was brought into existence. This fact, 
simple as it is, has had a potent influence in many di- 
rections on English law. One of its consequences 
touches deeply the subject we are upon. 

When judges made the law through the medium 
of cases, naturally judicial proceedings drew to them- 
selves paramount consideration. They had a dramatic 
interest and effect aside from any distinct couscious- 
ness of their share in the actual process of law-making. 
They occupied a large place in the prevailing concep- 
tion of lawand justice. They were the sole means of 
ascertaining what the law was, and of declaring the 
rights of parties. Rights and duties were only dimly 
conceived of as having an independence of them, or 
any possible existence without them. Inevitably the 
human mind, prone as it is to be drawn to what it sees 
going on before it in a concrete form, exalted the of- 
fice and importance of procedure. So inearly times it 
was placed first in the Codes of written law, aud down 
to far later times it was still the centre and object of 
legal attention and skill. To this fact is in large part 
due the common-law system of pleading and proce- 
dure; a system founded on the idea that procedure 
was a matter of essence and the guardian of justice. 
So also to it was due in no small measure the long and 
despotic rule of the common-law Forms of Action, 
Debt, Trespass,and the like, the requirements of 
which an injury had to fit or go unredressed. Thus 
we see the conditions in which originated the immense 
ascendency of procedure, and which were necessary to 
its maintenance. 

Let us now advance a step. With the rise of the 
chancellors’ court, a new influence was set in motion 
in English law. After passing a certain point of de- 
velopment the common law gradually became rigid 
and unyielding to the needs and conceptions of an ad- 
vancing civilization. Its restricted forms of action and 
its exclusive remedy of damages stood as a barrier ob- 
structing the movement and expansion of society, 
until a new channel of legal communication was 
opened up. This new channel was equity. By the 
side ofthe old lawandthe old courts there grewa 
body of new law administered by a different set of 
courts. The new law at many points supplemented 
the old; at others it superseded it; it was pliant, ex- 
pansive, copious; and it asserted itself with immense 
activity. It introduced a new principle of legal 
growth. How luxuriant that growth was whilst 
Equity was in its vigor any one may see by looking 
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over the titles of Mr. Pomeroy’s great work on Equity 
Jurisprudence recently published. 

The era of equity was still an era of judge-made law; 
but there were new elements in play, which wrought 
decisive changes. For instance, procedure was liberal- 
ized; pleadings came into vogue which were free and 
natural, instead of strained and technical; practice 
was moulded to the changing necessities of a litigation ; 
and above all, remedies were adapted to the emergen- 
cies of each case. These were all points of advantage of 
the new system over the old, altogether apart from 
any difference in the intrinsic quality of equity as 
compared with the common law. They have a deep 
significance, for evidently there were influences at 
work drawing the legal mind toward a more truly pro- 
portioned appreciation of the office of procedure, and 
setting out in clearer distinction the rights and duties 
which it is the object of law to define and guard, and 
the mere machinery of their enforcement. 

It would be a difficult task to give a complete ex- 
planation of these tendencies of Equity; but the 
main fact in any such explanation may be readily 
seized upon. We know it to be an indisputable fact 
that equity openly avowed its aim and purpose of 
equity to supplement and supersede the common law 
in the advancement of a higher conception of justice 
and right. It distinctly asserted the superiority of its 
rules and principles, and constantly enlarged its 
sphere of action on the strength of this claim. Thus 
it was the source not only of new law; but of new law 
of an explicitly recognized higher type. This high 
claim of equity must have impressed itself upon the 
legal mind, and led it by degrees to the direct contem- 
plation of legal rights and duties in their relations to 
their real grounds, dissociated from every thing else. 
lt fixed attention upon them, and tended to empha- 
size them as the main consideration. In other words, 
whilst the tendency in the common-law era was to lay 
stress on the legal action, its essentials and require- 
ments, the tendency in the equity era was more and 
more to lay stress on the rights and duties of parties, 
their essentials and requirements; and the moment 
this latter tendency set in, procedure dwindled in im- 
portance. 

Equity had its time of robust energy and expansion, 
and then it waned. In making for the liberation of the 
idea of rights and duties from a false identification 
with the machinery for their enforcement, it laid an 
axe at its own roots. This liberation was immensely 
accelerated if not completed by the analysis of Ben- 
tham and Austin. The effect of it, united with the 
ripening ideas of popular government, was to start 
gradually into systematic operation a law-making 
power, more efficient because more direct and com- 
prehensive in its action. This was legislation. Long 
intermittent only in its law-making, it was by degrees 
stimulated by a number of co-operating causes, to take 
upon itself this most legitimate of its functions, until 
finally it has assumed it to the practical exclusion of 
all other agencies. Judges have ceased to make law, 
with rare exceptions; as they often tell us, and some- 
times inconveniently, their sole duty is to declare it. 
The well-spring of equity is dry. Legislation has 
taken their place, and it is a vast engine of unlimited 
and unrestrained capacity. In this fact we have the 
deepest and most far-reaching legal tendency at the 
present time. It overshadows all others; it is the 
dominant influence; conformity to it, with all the re- 
adjustments that it involves is the necessary require- 
ment, if there is to be harmony and order in the co- 
existent legal system. It witnesses in full play 
the separation of the conception of legal rights and 
duties from the fact of procedure; the essence from 
the machinery; substantive law from adjective law. 
It responds to the behests of reason by authentically 





stating the rules of human right and duty in a rational 
and coherent form. And observe how the revolutions of 
time have reversed the order of things and the legal 
action with its connected apparatus, which stood at 
the front in the infancy of society, is now simply an 
adjunct. It is a sweeping change; but it has been 
gradual and unbroken, and its incidents are imbedded 
in the history of English law. The last and most 
significant phases of it are still quite recent, and it re- 
mains for us to see whether the readjustments which 
should follow them are yet made, in whole or in part, 
or their necessity even realized. 

The question arises, what are those readjustments? 
I say firstly, the utmost simplification of procedure, 
and secondly, the re-expression of the entire body of 
the law to secure unity of form and a fair mainten- 
ance of that unity. Enough has been said about the 
tendency of procedure to simplicity and naturalness, 
and surely no argument is necessary in favor of the de- 
sirableness of zealously conforming to it and ‘carrying 
it into execution. But the other need—that of the 
re-statement of the law in statutory form—is in grave 
controversy and the battle is not yet decided. It is 
the old struggle between innovation and congervatism, 
always more a matter of temperament than logic. 
The ordinary arguments on both sides are well- 
threshed straw, and it would be vain to once more set 
them up against each other. If any new light is to be 
shed on the subject that is to win both feeling and con- 
viction to the same side, it must be from an al- 
tered point of view. We know that the victory will 
eventually be with the right reason of the matter, but 
it may be long and injuriously deferred. Can we not 
lift ourselves out of the clouds of disputation and 
search for this right reason of the matter, with the 
single desire to find it? If we were to do this there 
would soon be but one persuasion one way or the 
other. Assuming that attitude we should face these 
questions: Is it reasonable to have one large section 
of the law scattered through thousands of volumes of 
reports, so that it has to be gathered from them by a 
difficult and laborious process of sifting relevant from 
irrelevant facts, and actual grounds of decision, which 
are evidence of the law from general disquisitions, 
which are'not? Is it reasonable that one part of the 
law should be in that shape, and the remaining part 
supplementing and modifying the other in the form of 
detached statutes, incomplete in themselves by reason 
of being supplementary or amendatory? Is it reason- 
able that law which affects every member of society 
should be largely inaccessible because nowhere au- 
thentically stated in the form of rules? Is it consistent 
with the spirit of an era of legislation to resist its ex- 
tension to the improvement of the form of that part 
of the law which has to be constantly detached from 
the confusion of decided cases? Does not the right 
reason of the matter stand out quite clearly if this is a 
correct statement of the points of dispute? Is it not 
that every part of the law should be authoritatively 
expressed in the form of definite rules, and the whole 
arranged in a system according to the most logical 
principles of legal classification? If the present un- 
statutory part of the common and equity law did as a 
result lose its elasticity that is no defect when legisla- 
tion isthe process of law-making in vogue. When 
judges were making the law through actual decisions, 
restricted to particular facts, and thus unfitted for the 
enunciation of general principles, it would have been 
highly disastrous to encrust the rulings of those decis- 
ions at any time in an inflexible form. It was neces- 
sary when those conditions existed that these rulings 
should be nnconfined and elastic, for they were but 
the germs and seeds in which lay all the possibilities 
of legal growth. But now that the law no longer 
grows in that way, or from such germs, and that all of 
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it which has so grown in the past is fixed and station-. 


ary, this elasticity is of far less importance than the 
definiteness and precision which would be attained by 
a re-statement of the entire mass of judge-made 
law in the form of rules. There is really no room for 
controversy if the true conditions of the problem 
were resolutely forced and all irrelevancies excluded. 

With these essentials to the perfecting of the law as 
a practical art before us, I ask again the question I put 
at the outstart. What is the measure of our achieve- 
ment? Let us glance first at procedure. The ideal 
would be on the lines laid down, a brief precedure act 
delineating the main features of the various legal pro- 
ceedings, leaving the details to be supplied in rules of 
practice drawn up by the judges. Amongst these rules 
should be one to be sacredly observed to the effect 
that every error or mistake as to matters of practice 
covered by rules should be disregarded if no injustice 
were done. On this plan the essentials of procedure 
would be matters of strict rule, and the details in- 
variably under control and unobstructive. If this be 
a true ideal I leave it to you whether we are making 
toward it, or even an intelligent perception of it. Our 
own code of procedure laying hold of every detail of 
practice and thus making its observance absolute, is 
direct evidence to the contrary. It has erected pro- 
cedure into a vast and complicated system which has 
to be traversed without serious deviation to reach the 
seat of justice. It entirely lacks the flexibility which 
rules would have and which must pervade procedure 
if it is not to be an unwarranted and illogical obstruc- 
tion. The condition of things which prevails in other 
States may be subjected to the same or equally valid 
criticism on other grounds. Nowhere in this country 
that I know of, is there a consistent effort being made 
to mould the existing system of practice to the true 
theory of the office of procedure. England alone, so 
far as my knowledge extends, has seen the true course 
and taken steps to follow it. 

Glancing now at the form in which the law is ex- 
pressed, the view is blacker still. The ideal onthe 
same lines would be a complete codification of the law 
with periodical revision by experts to incorporate the 
new with the old. The original codification should be 
on a plan radical enough to permit of whatever changes 
of substance are necessary to bring the body of the 
law into correspondence with existing ideas, needs and 
conditions. On the other hand, subsequent revisions 
when required should be revisions pure and simple, 
reaching Only to matters of form, and securing order, 
arrangement and clearness. In this way the voice of 
the Legislature, as to what the law should be would al- 
ways be supreme and revision would do away with 
the defects of form in legislation incident to its con- 
duct by a mixed body. Judged by any such ideal it is 
chaos which exists. Our system of law is a wilderness 
enshrouded in the darkest of night. Case law and 
statute law stand together unblended and in the great- 
est confusion. It has neither plan nor coherency in 
any part of it. The keenest eye is not sure of its way. 

Is it a surprise that justice often misses her mark 
and brings reproach upon herself? Her mission will 
always be in complicated conditions of society an in- 
tricate one, but now it is unnecessarily so and the sum 
of human suffering is thereby increased. We cannot 
shift the responsibility for this from our shoulders, 
and I have done the task [ set myself if I have seri- 
ously raised a question of duty and in however slight 
a degree enlisted conscience in the work of reform. 








LANDLORD'S SHARE OF GROWING CROPS 
CANNOT BE SOLD ON EXECUTION. 


PENNSYLVANIA SUPREME COURT, MAY 235, 1883. 


LONG V. SEAVERS. 

A sale upon an execution against a landlord of a farm let on 
shares of his share of growing grain does not pass his 
title to_it as against a subsequent purchaser of the land. 

Pye to recover the value of certain wheat. The 

facts were these: One Cyrus Allison owned a 

farm which he leased on shares to hisson. One Meales, 
who held a judgment against said Cyrus Allison, is- 
sued an execution thereon, under which a Jevy was 
made upon wheat growing upon the farm, and the in- 
terest therein of Cyrus Allison was sold to the plaint- 
iff below, Jacob Seavers. Thereafter under an execu- 
tion upon another judgment the farm was sold to one 
Long. The grain was harvested by the tenant and de- 
livered to defendant below, Ira L. Long, and other 
persons. This action was brought to recover the value 
of the wheat delivered. A verdict was rendered for 
the plaintiff below, and defendants took a writ of error 
to review the judgment thereon. 


John Hayes, for plaintiffs in error. 
J. A, C. McCune, for defendant in error. 


GREEN, J. Itis true that grain growing in the 
ground is personal property, and may be seized and 
sold upon execution. Hershey v. Metzyar,9 Norr. 218. 
But that proposition in its generality relates to the in- 
terest in the grain of the person in possession. Where 
land is leased by the owner toa tenant upon shares, 
the landlord is entitled to his share of the grain when 
it is harvested. Lamberton v. Stouffer, 5 P. F. Smith, 
284. Before that the landlord cannot enter upon the 
land demised to take his share, or do any otheract 
inconsistent with the tenant's right of possession. 
Under the act of June 16, 1836 (Hurd. 663, pl. 149), it is 
undoubted that the purchaser of the landlord's title 
under execution against him is entitled to the rent 
falling due after the acknowledgment of the sheriff's 
deed whether it is payable in money or grain. Where 
however there has been a severance of the landlord’s 
share of the grain before the sheriff's sale of the land, 
that share does not pass by the sale. All this was 
ruled in Hershey v. Metzgar, supra. The test is the 
severance. In Ilershey v. Metzgar there was a levy 
under;a fi. fa. upon the owner's interest in his growing 
grain, and he elected to take the grain under the ex- 
emption law, and it was appraised and set apart to 
him, with the knowledge and without the objection of 
the plaintiffs in the judgment, who subsequently pur- 
chased the land. This was held to be a severance. In 
Fullerton v. Shauffer, 2 Jones, 220, it was held that 
when by the terms of the lease the tenant was to re- 
tain the rent, and apply it to the payment of a debt of 
the lessor for which the tenant was surety, this was 
such an appropriation of the rent in advance, that no 
rent was due after the subsequent sheriff’s sale of the 
land, and hence none passed to the purchaser. In the 
present case the question is whether asale upon a fi. 
fa. of the landlord’s share of the growing grain before 
actual severance, works of itself such a severance as 
passes his title to it, as against a subsequent purchaser 
of the land. If the share were a subject of levy and 
sale upon a fi. fa., of course this result would be ac- 
complished. But we think it is not. The landlord 
has no title to his share of the grain until it has been 
harvested. Lamberton v. Stouffer, supra. The whole of 
the grain while it is growing belongs tothe tenant, and 
he must deliver to the landlord his share of it after 
severance. This of course is in the absevce of special 
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contract to the contrary. Thus we said in Rinehart v. 
Olwine, 5 W. & 8S. 163: ‘* Then as to the title of a ten- 
ant to the grain in the ground, where by the terms of 
the lease the landlord is entitled to a share of it, de- 
liverable in the bushel. The better opinion seems to 
be that it is property of the tenant, and until the grain 
is severed and delivered to the landlord, he has no in- 
terest in the thing itself. If he sells it, it goes to his 
vendee, and the landlord cannot pursue it in his 
hands.” We held the same doctrine in Ream v. H/arn- 
ish, 9 Wright, 376, Thompson, J., saying, speaking of 
the landlord's share: ‘* Until delivered by the ten- 
ants the landlord had no title to any part of if.’’ Stam- 
baugh v. Yeates, 2 Rawle, 161, is cited by the defend- 
ant in error as ruling that a sheriff's sale upon a fi. fa. 
of the landlord’s interest in the growing grain under a 
lease on shares would pass title as against a subse- 
quent purchaser of the land at sheriff's sale. Without 
discussing that case at length, it is enough to say that 
after what has been said of it by this court on differ- 
ent occasions, it cannot beregarded as authority for 
that extreme doctrine. Judge Kennedy thus speaks 
ofitin Bank of Pennsylvania v. Wise, 3 Watts, 405: 
“Tt has also been urged that rent comes in lieu of the 
emblements of the land, and that as it has been ruled 
by this court in the case of Stambaugh v. Yeates, 2 
Rawle, 161, and recognized in Myers v. White, 1 id. 356, 
that the purchaser at sheriff's sale is not entitled to 
the emblements, he ought not for the same reason to 
have rent, or at least such rent as might by an appor- 
tionment be considered a proper equivalent for the en- 
joyment of the land up to the time ofthe sale. In 
auswer to this it may be sufficient to state, that the 
law makes a very different disposition of the corn or 
grain growing on the land at the death of the owner in 
fee where it was sown by him, from what it does of 
the rent which has not become payable at the time of 
his heath, for land of which he dies the lessor and 
owner infee. In the first case the grain growing upon 
the land is considered personal estate, and as such 
goes to the executors or administrators; but in the 
latter case the rent is considered as appertaining to 
the real estate, as incident to the reversion in fee and 
passes with it to the heirs.’’ An examination of the 
opinion in Stambaugh v. Yeates shows that it was de- 
cided upon the general principle that grain growing in 
the ground is personal property, and therefore is sub- 
ject to levy and sale upon a fi. fa. There was no at- 
tempt to distinguish between grain growing on land 
occupied by the owner, and that which was growing 
upon land leased toatenant. The decision was fol- 
lowed however in the case of Smith v. Johnston, 1 P. & 
W. 471, in which it was held that by asale, convey- 
ance, and delivery of possession of land, the grain 
growing thereon does not pass to the vendee. Stam- 
baugh v. Yeates was decided in 1828, and Smith v. 
Johnston in 1830. The latter case came up again in 
1832 as Johnston v. Smith, 3 P. & W. 496, and its ap- 
parent doctrine was practically reversed by holding 
that the landlord’s right to the share reserved by the 
lease did pass to the purchaser, unless separated by an 
express reservation. Judge Kennedy described the 
interest of the landlord with more accuracy than had 
before been observed. He said on p. 501: ‘‘ He parted 
with his right and all claim to the products of the 
land while growing upon it, during the continuance of 
Smith’s interest in the possession and use of the same, 
under his contract with Clark as completely as if he 
had let the farm to Smith for a money rent. Clark 
therefore had no right whatever to an interest in the 
grain grown by Smith, and growing upon the land at 
the time he sold and conveyed it to Johnston.’”’ In 
Wilkins v. Vashbinder, 7 W. 378, it was held that a 
conveyance of land conveys the grain growing upon it 
to the purchaser, and that the case of Smith v. John- 





ston, 1 P. & W. 471, was erroneously decided. In 
Cobel v. Cobel, 8 Barr, 346, Coulter, J., said: ‘‘ There 
have been conflicting decisions by this court upon the 
question whether grain growing is personal property 
or not. In Stambaugh v. Yeates, and subsequently in 
Johnston v. Smith, it was held that it was personal 
property and did not pass witha conveyance of the 
land. But inthe case of Bank v. Wise, 8 Watts, 394, 
where the point incidentally arose, it was ruled that 
grain growing on the land did pass by the convey- 
ance of the fee unless specially reserved.”” Judge 
Coulter evidently referred to Smith v. Johnston, and 
not to Johnston v. Smith, as the latter case holds the 
opposite doctrine, and the error is repeated a few sen- 
tences further on in his opinion. In the case of Bit- 
tinger v. Baker, 5 Cas. 68, Lowrie, J., referring to Stam- 
baugh v. Yeates, Smith v. Johnston, and also to Myers 
v. White, 1 R. 353, said: ‘‘ But we can make no use of 
them for they are al] erroneous, and have all been cor- 
rected by the decisions declaring that all rent in grain 
or in money falling dueafter a private sale of the 
land, or after a judicial sale with the deed acknowl- 
edged, and allgrain of the vendor or debtor then 
growing on the land, go to the vendee, and no assign- 
ment of them is good against the sheriff's vendee,’’ 
citing numerous authorities. Stambaugh v. Yeates has 
been referred to with some degree of approbation in 
two of our later decisions, Bear v. Bitzer, 4 Harr. 175, 
and Hershey v. Metzgar, 9 Norr. 217. But in both those 
cases it was only the abstract doctrine of the former 
case that was quoted and applied, to wit, that growing 
grain was personal property, and liable to be seized 
and sold as such by judicial process. Abstractly this 
is true and in the concrete it is true also,if the grain 
in question is the property of the person in possession, 
as was the fact in both Bear v. Bitzer, and Hershey v. 
Metzgar. The facts of those cases required the appli- 
cation of the doctrine in the terms above stated, be- 
cause it was the grain of the owner of the land, who 
was himself in possession. But in Bear v. Bitzer the 
purchaser of the grain under the fi. fa., took no title 
because there wasa prior sheriff's sale of the land, 
under which the title to the grain passed with the 
land to the purchaser. Neither of these cases however 
affirmed that when the land was let to a tenant on 
shares, the interest of the landlord in the growing 
grain could be seized and sold upon execution before 
severance, so as to pass a good title thereto as against 
a subsequent purchaser at sheriff's sale of the land, 
also before severance. In other words, neither of the 
cases referred to held, that the judicial sale uuder the 
fi. fa. against the landlord would of itself constitute a 
severance. That isthe question in this case, and for 
the reasons stated, we are of the opinion that no sev- 
erance was wrought by the sale under the fi. fa. to 
Seavers, and hence he took no title to the landlord’s 
share of the growing grain, as against Long, who sub- 
sequently purchased the land at sheriff's sale, and ob- 
tained his deed before the rent fell due. 
Judgmeut reversed, and venire de novo awarded. 


a 


LEGISLATIVE CONTROL AS TO CORPORATE 
CONTRACTS BINDING ON NON- 
RESIDENTS. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER 10, 1883. 


CANADA SOUTHERN RAILWAY Co. Vv. GEBHARD. 


In the absence of constitutional provisions to the contrary the 
relations between a corporation and those holding its bonds 
as creditors are subject to legislative control, and such 
control when exercised may bind bond-holders residing in 
another county. 
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The C. Railway Co., a Canada corporation, issued bonds se- 
curéd by mortgage upon its property in Canada, which 
bonds with interest were payable in New York city. Be- 
coming financially embarrassed and unable to pay interest 
upon its bonds, it was authorized under an act of the 
Canadian Parliament to make an arrangement with its 
creditors, the act providing for the issue of new bonds in 
exchange for the existing ones which should be a first lien 
upon its railway, and the interest of which was to be 
warranted by another corporation which was solvent. 
Such an arrangement was sanctioned by the holders of 
more than two-thirds of the capital stock, aud by the 
holders of more than three-fourths of the bonds of the 
company. The new bonds did not provide for unpaid 
interest on the old and bore a less rate of interest. Held, 
that the arrangement was valid, the Canadian Parliament 
having authority to permit it, and that it was binding 
upon non-assenting holders of bonds residing in the 
United States. 

Ngee wars to the Circuit Court of the United States for 

4 the Southern District of New York. The opinion 
states the case. 

Warre, C. J. What is now known as the Canada 
Southern Railway Company was originally incorpora- 
ted on the 28th of February, 1868, by the Legislature of 
the Province of Ontario, Canada, to build and operate 
a railroad in that Province between the Detroit and 
Niagara rivers, and was given power to borrow money 
in the Province or elsewhere and issue negotiable 
coupon bonds therefor, secured by a mortgage on its 
property, “for completing, maintaining and working 
the railway.’’ Under this authority the company, on 
the 2d of January, 1871, at Fort Erie, Canada, made 
and issued a series of negotiable bonds, falling due in 
the year 1906, amounting in all to $8,703,000, with 
coupons for semi-annual interest attached, payable, 
principal and interest at the Union Trust Company, in 
the city of New York. To secure the payment of 
both principal and interest as they matured, a trust 
mortgage was executed by the company covering “‘ the 
railway of said company, its lands, tolls, revenues 
present and future, property and effects, franchises 
and appurtenances.’’ Every bond showed on its face 
that it was of this kind and thus secured. 

Before the 31st of December, 1873, the company be- 
came satisfied that it would be unable to meet the in- 
terest on these bonds maturing in the coming January, 
and so it requested the holders to fund their coupons 
falling due January 1, 1874, July 1, 1874, and January 1, 
1875, by converting them into new bonds payable on 
Ist of January, 1877, and by so doing only, in legal 
effect, extend the time for the payment of the interest, 
without destroying the lien of the coupons under the 
mortgage, or otherwise affecting the obligation of the 
old bonds. Some of the bond holders funded their 
coupons in accordance with this proposition, and ac- 
cepted the extension bonds, but under the arrange- 
ment their coupons were not to be cancelled until the 
new bonds were paid. 

In this condition of affairs the Parliament of Canada, 
onthe 26th of May, 1874, enacted that the Canada 
Southern Railway, which was the railway built by the 
Canada Southern Railway Company under its pro- 
vincial act of incorporation, “ be declared to be a work 
for the general advantage of Canada,” and ‘a “ body 
corporate and politic within the jurisdiction of 
Canada,”’ for all the purposes mentioned in, and with 
all the franchises conferred by, the several incorporat- 
ing acts of the Legislature of the Province. This, un- 
der the provisions of the British North America act, 
1867, passed by the Parliament of Great Britain “for 
the Union of Canada, Nova Scotia and New Bruns- 
wick, and the government thereof,’’ made the corpora- 
tion a Dominion corporation and subjected it to the 
legislative authority of the Parliament of Canada. 

On the 15th of March, 1875, another series of bonds 


amounting in the aggregate to $2,044,000, or there- 





abouts, was issued and secured by a second mortgage 
to trustees. After the issue of all the bonds the com- 
pany found itself unable to pay its interest and other- 
wise financially embarrassed, and a joint committee, 
composed of three directors and three bondholders, 
after full consideration of all the circumstances, sub- 
mitted tothe company and to the bondholders ‘‘a 
scheme of arrangement of the affairs of the company,” 
which was approved at a meeting of the directors on 
the 28th of September, 1877. This scheme contem- 
plated the issue of $14,000,000 of thirty-year bonds, 
bearing three per cent. interest for three years and 
five per cent. thereafter, guaranteed as to interest for 
twenty years, by the New York Central and Hudson 
River Railroad Company, the first coupons being pay- 
able January 1, 1878. These new bonds were to be 
secured by a first mortgage on the property of the com- 
pany and exchanged for old bonds at certain specified 
rates. The old bonds of 1871 were to be exchanged for 
the new at the rate of one dollar of principal of the 
old for one dollar of the new, nothing being given 
either for the past due coupons or the extension bonds 
executed under the arrangement in December, 1873. 
The proposed issue of bonds was large enough to take 
up all the old indebtedness at the rates proposed, 
whether bonded or otherwise, and leave a surplus to 
be used for acquiring further equipment and for such 
other purposes of the company as the directors might 
find necessary. This scheme was formally assented to 
by the holders of 108,132 shares of the capital stock out 
of 150,000; by the holders of the bonds of 1871 to the 
amount of $7,332,000 out of $8,703,000; and by the 
holders of $1,590,000 of the second series of bonds out 
of $2,029,000 then outstanding. Upon the representa- 
tion of these facts to the Parliament of Canada the 
“Canada Southern Arrangement Act, 1878,’ was 
passed and assented to in the Queen’s name on the 16th 
of April, 1878. 

The statute after reciting the scheme of arrangement 
with the causes that led to it, and that it had been as- 
sented to by the holders of more than two-thirds of the 
shares of the capital stock of the company, and by the 
holders of more than three-fourths of the two classes of 
bonds, enacted that the scheme be authorized and ap- 
proved; that the new bonds be a first charge ‘“‘ over all 
the undertaking, railway works, rolling stock and 
other plant’’ of the company, and that the new bonds 
be used for the purposes contemplated by the arrange- 
ment, including the payment of the floating debt. 
Section 4 is as follows: 

‘*4. The scheme, subject to the conditions and pro- 
visos in this act contained, shall be deemed to have 
been assented to by all the holders of the original first 
mortgage bonds of the company secured by the said 
recited indenture of the 15th day of December, 
one thousand eight hundred and seventy, and of all 
coupons and bonds for interest thereon, and also by 
all the holders of the second mortgage bonds of the 
company secured by the said recited indenture of the 
15th day of March, one thousand eight hundred and 
seventy-five, and of all coupons thereon, and also by 
all the shareholders of the Canada Southern Railway 
Company, and the hereinbefore recited arrangement 
shall be binding upon all the said holders of the first 
and second mortgage bunds and coupons, and bonds 
for interest thereon respectively, and upon all the 
shareholders of the company.’’ 

Under the arrangement thus authorized the New 
York Central and Hudson River Railroad Company 
executed the proposed guaranty, and the scheme was 
otherwise carried into effect. 

The several defendants in error are and always have 
been citizens of the State of New York, and were at 
the time the scheme of arrangement was entered into 
and confirmed by the Parliament of Canada, the 
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holders and owners of certain of the bonds of 1871, and 
of certain extensiou bonds, these last having been de- 
livered to them respectively at the Union Trust Com- 
pany in the city of New York, where the exchanges 
were made, in December. 1873. Neither of the de- 
fendants in error assented in fact to the scheme of ar- 
rangement, and they did not take part in the appoint- 
ment of the joint committee. Their extension bonds 
have never been paid, neither have the coupons on 
their bonds of 1871, which fel! due on the lst of July, 
1875, and since, though demanded. The company has 
been at all times ready and willing to issue and de- 
liver to them the full number of new bonds, with the 
guaranty of the New York Central and Hudson River 
Railroad Company attached, that they would be en- 
titled to receive under the scheme of arrangement. 

These suits were brought on the extension bonds 
and past due coupons. The company pleaded the 
scheme of arrangement asa defense, and at the trial 
tendered the new bonds in exchange for the old. The 
Circuit Court decided that the arrangement was not a 
bar to the actions, and gave judgments in each of 
them against the company for the full amount of ex- 
tension bonds and coupons sued for. To reverse these 
judgments the present writs of error were brought. 

Two questions are presented for our consideration: 

1. Whether the ‘“ Arrangement Act” is valid in 
Canada, and had the effect of binding non-assenting 
bondholders within the Dominion by the terms of the 
scheme; and 

2. Whether, if it did have that effect in Canada, the 
courts of the United States should give it the same 
effect as against citizens of the United States whose 
rights accrued before its passage. 

1. There is no constitutional prohibition in Canada 
against the passage of laws impairing the obligation of 
contrects, and the Parliament of the Dominion had in 
1878, exclusive legislative authority over the corpora- 
tion and the general subjects of bankruptcy and in- 
solvency in that jurisdiction. As to all matters within 
its authority, the Dominion Parliament has ** plenary 
legislative powers as large and of the same nature as 
those of the Imperial Parliament.’’ City of Frederic- 
ton v. The Queen, 3 Can. Sup. Ct. 259. 

On the 20th of August, 1867, the Parliainent of Great 
Britain passed the ‘** Railway Companies Act, 1867,” 
2 Stat. 1332; 30, 381 Vict., ch.127. This act provides 
among other things, for the preparation of ‘“ Schemes 
of Arrangement "’ between railway companies unable 
to meet their engagements and their creditors, which 
ean be filed in the Court of Chancery, accompanied by 
adeclaration in writing under the seal of the company, 
and verified by the oaths of the directors to the effect 
that the company is unable to meet its engagements 
with its creditors. Notice of the filing of such ascheme 
must be published in the Gazette, and the scheme is 
to be deemed assented to by the holders of mortgages, 
bonds, debenture stock, rent charges and preference 
shares when assented to in writing by the holders of 
three-fourths in value of each class of security, and by 
the ordinary shareholders when assented to at an ex- 
traordinary general meeting specially called for that 
purpose. Provision is then made for an application to 
the court by the company for a confirmation of the 
scheme. Notice of this application must be published 
in the Gazette, and after hearing, the court, if satis- 
fied that no sufficient objection to the scheme has been 
established, may confirm it. Section 18 is as follows: 

“The scheme when confirmed shall be enrolled in 
the court, and thenceforth the same shall be binding 
and effectual to all intents, and the provisions thereof 
shall against and in favor of the company and al] 
parties assenting thereto or bound thereby, have the 
like effect as if they had been enacted by Parliament. 

This act it is apparent was not passed to provide for 


the first time away in which insolvent and embar- 
rassed railway companies might settle and adjust their 
affairs, but to authorize the Court of Chancery to do 
what had before been done by Parliament. Lord 
Cairns, L. J., said of it in Cambrian Railways Com- 
pany’s Seheme, L. R., 3 Ch. 294: ** Hitherto such com- 
panies, if they desired to raise further capital to meet 
their engagements, have been forced to go to Parlia- 
ment for a special act, enabling them to offer such ad- 
vantages by way of preference or priority to persons 
furnishing new capital as would lead to its being ob- 
tained. And Parliament, in dealing with such appli- 
cations, has been in the habit of considering how far 
the arrangements proposed as to such new capital were 
assented to or dissented from by those who might be 
considered as the proprietors of the existing capital of 
the company, either as shareholders or bondholders. 
The object of the present act * * * appears to be 
to dispense with a special application to Parliament of 
the kind I have described, and to give a parliamentary 
sanction toascheme filed in the Court of Chancery 
and confirmed by the court, and assented to by certain 
majorities of share-holders and of holders of deben- 
tures and securities ejusdem generis.”” And even now 
in England special acts are passed whenever the pro- 
visions of the general act are not such as are needed to 
meet the wants of a particular company. A special 
act of this kind was considered in London Financial 
Association v. Wrexham, Mold and Connah's Quay &. 
Co., L. R., 18 Eq. 566. 

In Canada no general statute like that in England 
has been enacted, but the old English practice of pass- 
ing a special act in each particular case prevails, and 
Osler, J., said in Jones v. Canada Central R. Co., 46 
Up. Can., Q. B. 261, ‘Sour statute books are full” of 
legislation of the kind. The particular question in 
that case was whether after the establishment of the 
Dominion government the provincial parliaments had 
authority to pass laws with reference to provincial cor- 
porations which would operate upon debentures paya- 
ble in England, and held by persons residing there, 
but it was not suggested either by the court or counsel 
that a statute of the kind, passed by the Dominion 
Parliament in reference to a Dominion corporation, 
would not be valid as a law. So far as we are advised, 
the parliamentary authority for such legislation has 
never been doubted either in England or Canada. Many 
cases are reported in which such statutes were under 
consideration, but in no one of them has it been inti- 
mated that the power was even questionable. 

In Gilfillan v. Union Canal Co., at the present term, 
it was said that the holders of bonds and other obliga- 
tions issued by large corporations for sale in the 
market and secured by mortgages to trustees, or 
otherwise, have by fair implication certain contract 
relations with each other. In England we infer from 
what was said by Lord Cairns in Cambrian Railways 
Company's Scheme, supra, they are considered as in a 
sense part proprietors of the existing capital of the 
company, and dealt with by Parliament and the courts 
accordingly. They are not there any more than here, 
corporators, and thus necessarily in the absence of 
fraud or undue influence bound by the will of the ma- 
jority as to matters within the scope of the corporate 
powers, but they are interested in the administration 
ofatrust which has been created for their common 
benefit. Ordinarily their ultimate security depends 
in a large degree on the success of the work in which 
the corporation is engaged, and it is not uncommon 
for differences of opinion to exist as to what ought to 
be done for the promotion of their mutual interests. 
In the absence of statutory authority or some pro- 
vision in the instrument which ‘establishes the trust, 
nothing can be done by a majority however large, 
which will bind a minority without their consent. 
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Hence it seems to be eminently proper that where the 
legislative power exists some statutory provision 
should be made for binding the minority in a reasona- 
ble way by the will of the majority; and unless as is 
the case in the States of the United States, the passage 
of laws impairing the obligation of contracts is forbid- 
den, we see no good reason why such provision may 
not be made in respect to existing as well as prospect- 
ive obligations. The nature of securities of this class 
is such that the right of legislative supervision for the 
good of all, unless restrained by some constitutional 
prohibition, seems almost necessarily to form one of 
their ingredients, and when insolvency is threatened, 
and the interests of the public as well as creditors are 
imperiled by the financial embarrassments of the cor- 
poration, a reasonable ‘‘ scheme of arrangement ” may 
in our Opinion as well be legalized as an ordinary 
“composition in bankruptcy.’ In fact such ‘ar- 
rangement acts” are a species of bankrupt acts. Their 
object is to enable corporations created for the good 
of the public to relieve themselves from financial em- 
barrassments by appropriating their property to the 
settlement and adjustment of their affairs, so that they 
may accomplish the purposes for which they were in- 
corporated. The necessity for such legislation is 
clearly shown in the preamble to the Grand Trunk 
Arrangement Act, 1862, passed by the Parliament of 
the Province of Canada on the 9th of June, 1862, before 
the establishment of the Dominion government, and 
which is in these words: 

** Whereas the interest on all the bonds of the Grand 
Trunk Railway Company of Canada is in arrear, as 
well as the rent of the railways leased to it, and the 
company has also’ become indebted, both in Canada 
and in England, on simple contract, to various persons 
and corporations, and several of the creditors have 
obtained judgment against it, and much litigation is 
now pending; and whereas the keeping open of the 
railway traffic, which is of the utmost importance to 
the interests of the province, is thereby imperiled, and 
the terms of a compromise have been provisionally 
settled between the different classes of creditors and 
the company, but in order to facilitate and give effect 
to such compromise the interference of the Legis- 
ture of the province is necessary.” 

The confirmation and legalization of ‘‘a scheme of 
arrangement’’ under such circumstances is no more 
than is done in bankruptcy when a “composition” 
agreement with the bankrupt debtor, if assented to by 
the required majority of creditors, is made binding on 
the non-assenting minority. In no just sense do such 
governmental relations deprive a person of his prop- 
erty without due process of law. They simply require 
each individual to so conduct himself for the general 
good as not unnecessarily to injure another. Bank- 
rupt laws have been in force in England for more than 
three centuries, and they had their in the Roman law. 
The Constitution expressly empowers the Congress of 
the United States to establish such laws. Every mem- 
ber of a political community must necessarily part 
with some of the rights, which as an individual not 
affected by his relation to others, he might have re- 
tained. Such concessions make up the consideration 
he gives for the obligation of the body politic to pro- 
tect him in life, liberty and property. Bankrupt laws, 
whiutever may be the form they assume, are of that 
character. 

2. That the laws of a country have no extra-terri- 
torial force is an axiom of international jurisprudence, 
but things done in one country under the authority of 
law may be of binding effect in another country. The 
obligor of the bonds and coupons here sued on was a 
corporation created for a public purpose, that is to say, 
to build, maintain and work a railway in Canada. It 
had its corporate home in Canada and was subject to 





the exclusive legislative authority of the Dominion 
Parliament. It had no power to borrow money or in- 
cur debts except for completing, maintaining 
and working its railway. The bonds taken by 
the defendants in error showed on their face that they 
were part of a series amounting in the aggregate to a 
very large sum of money, and that they were secured 
by a trust mortgage on the railway of the company, its 
lands, tolls, revenues, etc. In this way the defend- 
ants in error, when they brought their bonds, were in 
legal effect informed that they were entering into 
contract relations not only with a foreign corporation 
created for a public purpose, and carrying on its busi- 
ness within a foreign jurisdiction, but with the holders 
of other bonds of the same series, who were relying 
equally with themselves for their ultimate security on 
a mortgage of property devoted to a public use, 
situated entirely within the territory of a foreign 
government. 

A corporation ‘‘ must dwell in the place of its crea- 
tion, and cannot migrate to another sovereignty,” 
Bank of Augusta v. Earle, 15 Pet. 588, though it may 
do business in all places where its charter allows and 
the local laws do not forbid. Railroad Co. v. Koontz, 
104 U. S. 12. But wherever it goes for business it car- 
ries its charter, as that is the law of its existence, Relf 
v. Rundel, 103 id. 226; and the charter is the same 
abroad that it isat home. Whatever disabilities are 
placed upon the corporation at home it retains abroad, 
and whatever legislative control it is subjected to at 
home must be recoguized and submitted to by those 
who deal with it elsewhere. A corporation of one 
country may be excluded from business in another 
country, Paul v. Virginia, 8 Wall. 168, but if admit- 
ted, it must in the absence of legislation equivalent to 
making it a corporation of the lattercountry be taken, 
both by the government and those who deal with it as 
a creature of the law of its own country, and subject 
to all the legislative control and direction that may 
be properly exercised over it at the place of its crea- 
tion. Such being the law, it follows that every person 
who deals with a foreign corporation impliedly sub- 
jects himself to such laws of the foreign government 
affecting the powers and obligations of the corporation 
with which he voluntarily contracts as the known and 
established policy of that government authorizes. To 
all intents and purposes, he submits his contract with 
the corporation to such a policy of the foreign govern- 
ment, and whatever is done by that government in 
furtherance of that policy, which binds those in like 
situation with himself, who are subjects of the govern- 
ment in respect to the operation and effect of their 
contracts with the corporation will necessarily bind 
him. He is conclusively presumed to have contracted 
with a view to such laws of that government, because 
the corporation must of necessity be controlled by 
them, and it has no power to contract with a view to 
any other laws with which they are not in entire har- 
mony. It follows therefore that anything done at the 
legal home of the corporation, under the authority of 
such laws which discharges it from liability there, dis- 
charges it everywhere. 

No better illustration of the propriety of this rule 
can be found than in the facts of the present case. 
This corporation was created in Canada to build and 
work a railway in that Dominion. Its principal busi- 
ness was to be done in Canada, and the bulk of its 
corporate property was permanently fixed there. All 
its powers to contract were derived from the Canadian 
government, aud all the contracts it could make were 
such as related directly or indirectly to its business in 
Canada. That business affected the public interests,and 
the keeping of the railway open for traflic was of the ut- 
most importance to the people of the Dominion. The 
corporation had become financially embarrassed, and 
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was and had been for along time unable to meet its 
engagements in the ordinary way as they matured. 
There was an urgent necessity that something be done 
for the settlement Of its affairs. In this the public, the 
creditors and the shareholders were all interested. A 
large majority of the creditors and shareholders had 
agreed on a plan of adjustment which would enable 
the company to go on with its business and thus ac- 
commodate the public, and to protect the creditors to 
the full extent of the available value of its corporate 
property. The Dominion Parliament had the legisla- 
tive power to legalize the plan of adjustment as it had 
been agreed on by the majority of those interested, 
and to bind the resident minority creditors by its 
terms. This power was known and _ recognized 
throughout the Dominion when the corporation was 
created, and when all its bonds were executed and 
put on the market and sold. It isin accordance with 
and part of the policy of the English and Canadian 
governments in dealing with embarrassed and insol- 
vent railway companies and in providing for their re- 
organization in the interest of all concerned. It takes 
the place in England and Canada of foreclosure sales 
in the United States, which in general accomplish sub- 
stantially the saine result with more expense and 
greater delay, for it rarely happens in the United 
States that foreclosures of railway mortgages are any- 
thing else than the machinery by which arrangements 
between the creditors and other parties in interest are 
carried into effect and a reorganization of the affairs 
of the corporation under anew name brought about. 
It isin entire harmony with the spirit of bankrupt 
laws, the binding force of which upon those who are 
subject to the jurisdiction is recognized by all civil- 
ized nations. It is not in conflict with the Constitu- 
tion of the United States, which although prohibiting 
States from passing laws impairing the obligation of 
contracts, allows Congress ‘‘to establish * * * uni- 
form laws on the subject of bankruptcy throughout 
the United States.”” Unless all parties in interest 
wherever they reside can be bound by the arrangement 
which it is sought to have legalized, the scheme may 
fail. All home creditors can be bound. What is 
needed is to bind those who are abroad. Under these 
circumstances the true spirit of international comity 
requires that schemes of this character, legalized at 
home, should be recognized in other countries. The 
fact that the bonds made in Canada were payable in 
New York is unimportant, except in determining by 
what law the parties intended their contract should 
be governed, and every citizen of a country, other 
than that in which the corporation is located, may pro- 
tect himself against all unjust legislation of the for- 
eign government by refusing to deal with its corpora- 
tions. 

On the whole we are satisfied that the scheme of ar- 
rangement bound the defendants in error, and that 
these actions cannot be maintained. The same result 
was reached by the Court of Queen's Bench in the 
Province of Ontario when passing on a similar statute 
in Jones v. Canada Central R. Co., supra. 

The judgments are reversed and the causes remanded 
with instrections to enter judgment on the facts found 
in favor of the railway company in each of the cases. 

Field, J., not being present at the argument of this 
case, took no part in the decision. 

Harlan, J., dissented. 

—___.___—— 
UNITED STATES SUPREME COURT AB- 
STRACT. 

EQUITABLE ACTION—TO RECOVER POSSESSION OF 
REAL ESTATE NOT MAINTAINABLE WHERE NO TRUST— 
FEDERAL COURTS NO JURISDICTION AS TO PROBATE OF 


WILis.-—(1) Complainants filed a bill in equity alleg- 
ing that they were heirs at law of one D., and entitled 
to realestate of which she died seized; that the de- 
fendant was in possession of such estate claiming title 
to the same under the will of D., and holding adversely 
to complainants; that said wil) was procured by the 
fraud and undue influence of D. The bill asked that 
the will of D. be cancelled and annulled as void; that 
defendant account for his acts as agent of D., during 
his life-time and since her death, and that he surren- 
der the property mentioned to complainants. Held, 
that the action to recover the estate was not maintain- 
able in equity. In Hipp v. Babin, 19 How. 271, the 
complainants sought by a bill in equity to recover pos- 
session of real estate to which they claimed title, as 
against a judicial sale, alleged to be void as against 
them, under which the defendants were in possession, 
and also for an account of rents and profits. The court 
refused to entertain the prayer for the recovery of the 
possession, on the ground that the remedy of the 
complainants at law was plain and adequate. It was 
urged that the bill would nevertheless lie for the ac- 
count. To this the court replied as follows: ‘Nor 
can the court retain the bill under an impression that a 
court of chancery is better adapted for the adjust- 
ment of the account for rents, profits, and improve- 
ments. The rule of the court is, that when a suit for 
the recovery of the possession can be properly brought 
in a court of equity, anda decree is given, that court 
will direct an account as an incident in the cause. But 
when a party has a right to a possession which he can 
enforce at law his right to the rents and profits is also 
a legal right and must be enforced in the same juris- 
diction. The instances where bills for an account of 
rents and profits have been maintained are those in 
which special grounds have been stated to show that 
courts of law could not give a plain, adequate, and 
complete remedy. No instances exist where a person 
who bad been successful at law has been allowed to 
file a bill for an account of rents and profits during the 
tortious possession held against him, or in which the 
complexity of the account has afforded a motive for the 
interposition of a court of chancery to decide the title 
and to adjust the account.’’ This case was cited and 
its doctrine approved and applied in the recent case of 
Root v. Railway Co., 105 U. S. 189. See also Bootle v. 
Blundell, 19 Ves. 494. The modern rule is, “that 
the usual and generally more convenient practice is to 
enable the heir to proceed by ejectment, but that it is 
open to the court to direct anissue, if from any cause 
that course appears desirable.’’ Boyce v. Rossbor- 
ough, 6 House of Lords Cas. 1. (2) Held also, that no 
jurisdiction for the purpose of decreeing the invalidity 
of a will and annulling the probate, so far at least as it 
gave effect to the willasa muniment of title belongs 
to the Circuit Courts of the United States, as courts of 
equity ; for courts of equity, as such, by virtue of their 
general authority to enforce equitable rights and 
remedies, do not administer relicf in such cases. The 
question in this aspect was thoroughly considered and 
finally settled in Broderick’s Will, 21 Wall. 503. It was 
elaborately considered and finally determined in Eng- 
land by the House of Lords in Allen y. McPherson, 1 
H. of L. Cas. 191. Jurisdiction as to wills, and their 
probate as such, is neither included in nor excepted 
out of the grant of judicial power to the courts of the 
United States. So far as it is ex parte and merely ad- 
ministrative, it is not conferred, and it cannot be ex- 
ercised by them at all, until in a case at law or in 
equity, its exercise becomes necessary to settle a con- 
troversy of which a court of the United States may 
take cognizance by reason of the citizenship of the 
parties. It has been often decided by this court that 
the terms “Jaw” and ‘‘ equity,” as used in the Con- 








stitution, although intended to mark and fix the dis- 
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tinction between the two systems of jurisprudence as 
known and practiced at the time of its adoption, do 
not restrict the jurisdiction conferred by it to the very 
rights and remedies then recognized and employed, 
but embrace as well not only rights newly created by 
statutes of the States, asin cases of actions for the 
loss occasioned to survivors by the death of a person 
caused by the wrongful act, neglect, or default of 
another, Railway Co. v. Whitton, 13 Wall. 287; Den- 
nick v. Railroad Co., 103 U. S. 16, but new. forms of 
remedies to be administered in the courts of the United 
States, according to the nature of the case, so as to 
save to suitors the right of trial by jury in cases in 
which they are entitled to it, according to the course 
and analogy of the common law. Ez parte Boyd, 105 
U. S. 647; Boom Co. v. Patterson, 98 id. 406. In Hyde 
y. Stone, 20 How. 170-175, it was said, that “the court 
has repeatedly decided that the jurisdiction of the 
courts of the United States over controversies between 
citizens of different States cannot be impaired by the 
laws of the States, which prescribe the modes of 
redress in their courts, or which regulate the distribu- 
tion of their judicial power.”” In Payne v. Hook, 7 
Wall. 425, it was decided that the jurisdiction of the 
Cireuit Court of the United States, in a case for equit- 
able relief, was not excluded, because by the laws of 
the State the matter was within the exclusive juris- 
diction of its probate courts; but as in all other cases 
of conflict between jurisdictions of independent and 
concurrent authority, that which has first acquired 
possession of the res, which is the subject of the litiga- 
tion, is entitled to administer it. Williams v. Bene- 
dict, 8 How. 107; Bank of Tennessee v. Horn, 17 id. 
160; Yonley v. Lavender, 21 Wall. 276; Taylor vy. 
Carryl, 20 How. 583; Freeman v. Howe, 24 id. 454; 
Hook v. Payne, 14 Wall. 255. Ellis v. Davis. Opinion 
by Matthews, J. 

[Decided Dee. 10, 1883.] 


MARITIME LAW—CONFLICT OF LAW—PROCEEDINGS 
TO LIMIT LIABILITY SUPERSEDE OTHER ACTIONS.—(1) 
Proceedings in the District Court of the United States 
under the act of Congress of 1851 (9 Stat. 635), to limit 
the liability of ship-owners for loss or damage to 
goods, supersede all other actions and suits for the 
same loss or damage inthe State or Federal courts, 
upon the matter being properly pleaded therein. (2) 
The effect of such proceedings in superseding other 
actions and suits does not depend upon the award of 
an injunction by the District Court, but upon the ob- 
ject and intrinsic character of the proceedings them- 
selves, and the express language of the act of Con- 
gress. (3) The power of Congress to pass the act of 
1851, and of this court to prescribe the rules adopted 
in December Term, 1871, for regulating proceedings 
under the act, reaffirmed. (4) Loss and damage by 
fire on board of a ship are within the relief of the third 
as well as the first, section of the act. (5) Goods trans- 
ported by steamer from Providence to New York 
were injured by fire on board the vessel at her dock in 
the latter place, and suits for damage were commenced 
against the owners of the steamerin New York and 
Boston; thereupon proceedings were instituted by 
such owners in the District Court of the United States 
for the Southern District of New York, under the act 
of 1851, to limit their liability. Held, that said pro- 
ceedings, properly pleaded and verified, superseded the 
actions in other courts, and that it was error to pro- 
ceed further therein. Providence and New York 
Steamship Co. v. Hill Manufacturing Co. Opinion by 
Bradley, J. 

[Decided Dec. 18, 1883. ] 

PUBLIC LANDS—MINING LANDS—CONSTRUCTION OF 
STATUTE AS TO PLACER CLAIMS—EFFECT OF DEMURRER. 
—A demurrer admits all facts well pleaded. Under 





the Colorado Code of Civil Procedure, as at common 
law, facts may be pleaded according to their legal 
effect, without setting out the particulars that lead to 
it; and necessary circumstances implied by law need 
not be expressed in the plea. In an action by the 
patentee of a placer claim to recover possession of a 
vein or lode within its boundaries, an answer alleging 
that the vein or lode was known to the patentee to 
exist at the time of applying for the patent, and was 
not included in his application, well pleads the fact, 
which under § 2333 of the Revised Statutes, precludes 
him from having any right of possession of the vein or 
lode. Whether the words “ known to exist,” as used 
in the statute, are satisfied by actual knowledge of the 
applicant, or imply also a located claim for the vein or 
lode, the fact signified by the statute is well pleaded; 
for by the elementary rules of pleading, facts may be 
pleaded according to their legal effect, without setting 
forth the particulars that lead to it; and necessary 
circumstances implied by law need not be expressed 
in the plea. Bac. Ab. Pleas and Pleading, I, 7; Co.Lit. 
303 b. The fact that the vein or lode was known to 
exist as contemplated by the statute being well pleaded 
although in general terms, is admitted by the de- 
murrer. Eaton v. Southby, Willes, 131; Postmaster- 
General v. Ustick, 4 Wash. C. C. 347; Christmas v. 
Russell, 5 Wall. 290. In order to present the issue, 
the plaintiff should either have traversed the allega- 
tion, or have replied that no claim for the vein or lode 
had been located atthe time in question. Sullivan v. 
Lron Silver Mining Co. Opinion by Grey, J. 

(Decided Dec. 17, 1883.] 


——__»——_—__“_——_- 


MISSOURI SUPREME COURT ABSTRACT.* 

CORPORATION—LEGAL CAPACITY OF STOCKHOLDER 
TO SUE—ACTION AGAINST DIRECTORS FOR FRAUD.—(1) 
The rule that the question of the plaintiff's legal capac- 
ity to sue must be raised either by demurrer or by 
answer,and if not so raised is to be deemed waived, does 
not apply alone to cases of infancy, coverture, lunacy 
and the like. It applies to all cases where the plaintiff, 
though having an interest in the subject of the suit 
and the relief demanded, does not show a right to ap- 
pear in court and demand such relief in his own 
name. (2) Where the petition ina suit brought by a 
stockholder against certain directors of a corporation 
for a fraudulent breach of trust in dealing with the 
corporate property, failed to show either that the cor- 
poration had refused to sue or that it was under the 
control of the defendant,but no objection was made on 
that score until the case reached this court, held, that 
it could not then be sustained, though if made in 
time it would have been. Bulkley v. Big Muddy Iron 
Co. Opinion by Hough, C. J. 

EvVIDENCE—DEATH OF ONE PARTY TO A CONTRACT— 
COMPETENCY OF SURVIVOR AS WITNESS.—-Where one of 
two parties jointly bound by a contract is dead, the 
adverse party is not thereby disqualified as a witness 
in an action upon the contract between himself and 
the survivor. Nugent v. Curran. Opinion by Wins- 
low, Com. 

HIGHWAY—CONDITIONAL DEDICATION.—(1) A dedi- 
cation for a street on condition that the street shall be 
extended by the neighboring proprietors without ex- 
pense to the dedicator, is void and cannot be accepted 
by the city. Whether the dedication should be 
charged with benefits for the extension would depend 
upon the charter of the city, and could not be con- 
trolled by agreement of the parties. (2) A dedication 
can take effect only according to its terms. Hence 





*To appear in 77 Missouri Reports. 
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where land was dedicated for a street on condition 
that neighboriug proprietors should dedicate the same 
street through their lands, held, that the opening of 
the street, by the city by condemnation, through the 
other lands, did not amount to a fulfillment of the 
condition. City of St. Louis v. Meier. Opinion by 
Hough, C. J. 

HIGHWAY — WHERE RAILROAD TRACK LAID IN 
STREET LAND OWNER MUST BE COMPENSATED.—Where 
a municipality, being authorized by its charter, con- 
fers upon a railroad company the right to lay its track 
in a street, the right is to lay iton the grade of the 
street. If embankments are raised by the company 
to lay the track upon, above the grade, the company 
will be liable to property holders in damages for ob- 
structing the access to their property. Cross vy. St. 
Louis, Kansas City & Northern Railway Co. Opinion 
by Henry, J. 

PAYMENT—OF WATER LICENSE UNDER COMPULSION. 
—Payment of a water license under a threat of turn- 
ing off the water in case of continued refusal, is pay- 
ment under compulsion, and if the charge is excessive, 
the excess may be recovered; and that without ten- 
dering the amount really due. Westlake v. City of St. 
Louis. Opinion by Sherwood, J. 


PRACTICE— SUCCESSIVE ATTACHMENTS — PRIORITY 
BETWEEN.— Successive writs of attachment in the 
hands of different officers may be levied on the same 
goods, and in the distribution of the proceeds will be 
entitled to priority in the order in which the levies are 
made. The possession of the officer making the first 
levy is not to be disturbed, but the subsequent levies 
are to be made by notifying him and by making re- 
turn of the levies upon the respective writs. Every 
levy so made will hold the surplus of the proceeds left 
after satisfying all older levies. Metzner v. Graham, 
57 Mo. 405; Taylor vy. Carryl, 20 How. 583; Freeman v. 
Howe, 24 id. 450; Tomlinson vy. Collins, 20 Conn. 364; 
Dunlop v. Insurance Co., 74 N. Y. 145; 8S. C., 30 Am. 
Rep. 283; Bruce v. Vogel, 38 Mo. 100; Drake on Attach- 
ment, §§ 263, 265, 267, 269. Pulterson v. Stephenson. 
Opinion by Philips, Com. 

SCHOOL BOARD—POWER TO TAKE SECURITY.— A 
school board may lawfully take from a builder con- 
tracting forthe erection of aschool-house for the 
board, a bond for the security of those who may do 
labor or furnish materials upon the building, and in 
case of failure of the contractor to pay for any labor 
done or material furnished upon the building, may en- 
force the same by action. St. Louis School Board v. 
Wood. Opinion by Martin, Com. 


———$_$ ee 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
MAY 1883. 

FORFEITURE — DEED PROVIDING FOR, CONSTRUED 
AGAINST GRANTOR—CONDITION OF OCCUPANCY FOR 
SCHOOL.—A deed of land to a school district contained 
this condition: ‘‘The said land to be held by said 
district for the purpose of building a school-house 
thereon, and to be improved for the benefit of schools 
and for no other use; and when said district shall 
cease to improve the said land for the purposes afore- 
said fortwo years in succession, then the said land 
shall revert back to me, the grantor.’’ Held, that the 
failure to keep a school on the land for two years in 
succession did not work a forfeiture entitling the 
heirs of the grantor to re-enter. It is well settled 
that such a condition, when relied upon to work a 
forfeiture, is to be construed with great strictness 
Merrifield v. Cobly, 4 Cush. 178; Hadley v. Hadley 








Manuf. Co., 4 Gray, 140. Where a grantor in such 
case uses language which is susceptible of two 
constructions, that construction ought to be adopted 
which is most strongly against him. Crane v. Jnhabi- 
tants of Hyde Park. Opinion by Morton, C. J. 


MASTER AND SERVANT — DUTY OF RAILROAD COM- 
PANY TO EMPLOYEE AS TO CARS OF ANOTHER COMPANY— 
INSPECTION — FELLOW SERVANTS. — Where a railroad 
company is bound as acommon carrier to receive the 
cars of other railroad companies upon its road and 
draw them, while the obligation of drawing cars over its 
road would not extend to such as were in an unsafe 
condition; but as to cars so received, the company’s 
duty is not that of furnishing proper instrumentali- 
ties for service, but of inspection, and this duty is per- 
formed by the employment of sufficient, competent 
and suitable inspectors, who are to act under proper 
superintendence, rules and instructions; and however 
it may be as to other cars, the inspectors must be 
deemed to be engaged in acommon employment with 
the brakemen as to such cars whilein transit and until 
ready to be inspected for a new service. And the 
company will not be liable foran injury toa brake- 
man from a defect in such a care which had been 
properly inspected. Mackin v. Boston & Albany Rail- 
road Co. Opinion by C. Allen, J. 


SUNDAY—ONE INJURED WHILE WORKING ON CAN- 
NOT RECOVER FOR INJURY.—Plaintiff, a conductor on 
a horse car, while standing on the outside step of the 
car collecting fares, was struck by the horse car of de- 
fendant, which was passing along a track parallel to 
the track on which the car of plaintiff was passing, and 
injured. Theaccident took place on Sunday. Held, 
that plaintiff was violating the statutes in relation to 
Sunday work at the time, which violation contributed 
to his injury, and he was not entitled to recover there- 
fore. It has been uniformly held in numerous decis- 
ions from Bosworth v. Swansey, 10 Met. 363, to Davis 
v. Somerville, 128 Mass. 594, that a person travelling 
on the Lord’s day in violation of law cannot recover 
in an action against a city or town for injuries sus- 
tained froma defect in a highway. This is because 
the act of travelling, which is the act prohibited, nec- 
essarily contributes to cause the injury. Stanton vy. 
Metropolitan R. Co., 14 Allen, 485; Smith v. Boston & 
Maine R. Co., 120 Mass. 490; Lyons v. Desotelle, 124 id. 
387; Bucher vy. Fitchburg R. Co., 181 id. 156. The 
acts of the plaintiff in laboring necessarily contributed 
to hisinjury. The place he was occupying on the car 
and the attitude he assumed at the time in collecting 
fares especially exposed him to the injury he received, 
and contributed to it. Thecase of McGrath v. Mer- 
win, 112 Mass. 467, is decisive. Day v. Highland Street 
Railroad Co. Opinion by Colburn, J. 


WILL—CONSTRUCTION OF—TIME WHEN WORD “ SUR- 
VIVING”’ RELATES TO.—A testator gave certain pro- 
perty in trust during life of two persons named, and 
directed that after the death of the survivor of them 
the trustee should pay over ‘‘all the residue of 
said trust fund in equal portions to my surviving 
nephews and nieces.” Held, that the word ‘‘surviv- 
ing’ related to a future time when the trust fund was 
to be distributed and not to the time of the testator’s 
death. Hulbert v. Emerson, 16 Mass. 241; Olney v. 
Hull, 21 Pick. 311; Blanchard yv. Blanchard, 1 Allen, 
223. Denny v. Kettell. Opinion by C. Allen, J. 


—_—_—_—_—_—— 


MINNESOTA SUPREME COURT ABSTRACT. 








ADVERSE POSSESSION—ERECTING BUILDING BY MIS- 
TAKE ON NEIGHBOR'S LAND IS—SEISIN AND POSSES- 
SION.—Where the owner of adjoining lands by mis- 
take projected one end of a building several feet over 
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land of his neighborand occupied the building, held 
in an action by the neighbor against him, that occupa- 
tion was adverse, and that defendant was seised and 
possessed of the premises, according to the meaning 
of the Statute of Limitation. The title of the owner 
of a freehold estate is described by the terms “‘seisin,”’ 
or “seisin in fee;” yet in a proper legal sense the 
holder of the legal title is not seised until he is fully 
invested with the possession, actual or constructive. 
When there is no adverse possession the title draws to 
it the possession. There can be but one actual seisin, 
and this necessarily includes possession; and hence an 
actual possession in hostility to the true owner works 
a disseisin, and if the disseisor is suffered to remain 
continuously iu possession for the statutory period. 
the remedy of the former is extinguished. Melvin v. 
Proprietors, etc., 5 Mete. 33; Fowle v. Ayer, 8 N. H. 
57. The actual, exclusive possession of the defend- 
ant must to the extent of the occupancy be deemed 
adverse, whether the original entry and possession 
thereunder were by mistake or not. Crary y. Good- 
man, 22 N. Y. 173; Swettenham vy. Leary, 18 Hun, 284; 
Cole v. Parker, 70 Mo. 872; Melvin v. Proprietors, 5 
Metce. 33; Enfield v. Day, 7 N. H. 457; French v. 
Pearce, 8 Conn. 439. Seymour v. Carli. Opinion by 
Vanderburgh, J. 

[Decided July 18, 1883. } 


MORTGAGE—DEED ABSOLUTE IN FORM AS—TO SE- 
CURE FUTURE ADVANCES.—(1) Parol evidence is ad- 
missible to show that a deed absolute in form was in- 
tended as a mortgage. Any conveyance intended to 
be a security for the payment of money, or the per- 
formance of some duty, is a mortgage. 2 Washb. Real 
Prop. (4th ed.) 42. And in order to carry out the 
actual intention in such case, an enlarged view of the 
facts constituting the transaction will be taken by the 
court. Steel v. Steel, 4 Allen, 420; Lanfairv. Lanfair, 
18 Pick. 84; Wilcox v. Bates, 26 Wis. 465. (2) As be- 
tween the parties, at least, the doctrine is well estab- 
lished that a mortgage may be made to secure future 
optional advances, or to secure the mortgagee in ad- 
vance for an optional liability as indorser or security. 
Robinson v. Williams, 22 N. Y. 381; Ackerman v. 
Hunsicker, 85 id. 47; Babcock v. Bridge, 29 Barb. 427: 
Jones Mortg., §§ 369, 372, ete.; Boswell v. Goodwin, 31 
Conn. 74; MeDaniels v. Colvin, 16 Vt. 300. ‘* Mort- 
gages may as well be given to secure future advances 
and contingent debts as those which already exist, and 
are certain and due. The only question that properly 
arises on such cases is the bona fides of the transac- 
tion.”” Conrad y. Ins. Uo., 1 Pet. 448. Madigan v. 
Mead. Opinion by Vanderburgh, J. 

[Decided Aug. 13, 1883.] 

NEGLIGENCE—FIRE SET BY LOCOMOTIVE — JOINT 
WRONG-DOERS—PROXIMATE CAUSE.—Sparks escaping 
from an engine set fire to a pile of corn stalks near the 
railroad track belonging tou one N. The fire was com- 
municated from thence toa barn standing near, and 
thence to the barn of plaintiff which was destroyed. 
Held, that the negligence of N. in leaving combustible 
material exposed near the railroad was not a defense 
to an action against the railroad company for loss, and 
that the injury was not too remote. Either one of the 
wrong-doers was responsible, and the concurrent neg- 
ligence of the other would be no defense. McMahon 
v. Davidson, 12 Minn. 357 (Gil. 232); Eaton v. Boston 
& L. R. Co., 11 Allen, 500; Barrett v. Third Ave. R. 
Co., 45 N. Y. 628. The injury was not, as a matter of 
law, too remote to justify a recovery. The result 
was such as may well be considered might have been 
reasonably anticipated. Griggs v. Fleckenstein, 14 
Minn. 81 (Gil. 62); Milwaukee & St. P. R. Co. v. Kel- 
logg, 94 U. 8S. 469; Pennsylvania R. Co. v. Hope, 80 
Penn. St. 373; Kellogg v. Chicago& N. W. R. Co., 26 





Wis. 223. Johnson v. Chicago, Milwaukee & St. Paw 
Railway Co. Opinion by Dickinson, J. 
(Decided July 18, 1883.] 


—_o—_____- 


[ILLINOIS SUPREME COURT ABSTRACT. 


LEASE—NEED NOT BE SIGNED BY LESSEE TO BIND 
HimM.—Where lease recites that the lessee is to pay 
a certain sum as rent for the premises, his acceptance 
of the lease makes him a direct obligor or promisor to 
pay the rent, although he has not signed or executed 
the instrument. Such an instrument is nota unilat- 
eral contract. Kershaw v. Kershaw, 102 Ill. 307; At- 
lantic Dock Co. v. Leavitt, 54 N. Y. 35; Schmucker vy. 
Sibert, 18 Kan. 104. ‘‘ An agreement contained in a 
deed poll was enforced, notwithstanding an objection 
which was taken from the unilateral nature of the in- 
strument.’’ Fry Sp. P.. § 298; Otway v. Braithwaite, 
1 Finch, 405; Butler v. Powis, 2 Coll. C. C. 156. See 
also Old Colony R. Co. v. Evans, 6 Gray, 25. The 
promise to pay rent was a sufficiently valuable con- 
sideration for the promise to lease. Chitty Cont., 11th 
Am. ed. 50, noted. McFarlane v. Williams. Opinion 
by Scholfield, J. 


MASTER AND SERVANT—HAZARDOUS EMPLOYMENT— 
KNOWLEDGE OF EMPLOY EES—PROMISE BY MASTER TO 
REPAIR.—If an employee discovers that the service has 
become more hazardous than usual, or than he had an- 
ticipated by reason of defective machinery, the re- 
taining of unfaithful fellow servants, or from any other 
cause, the general rule is, he must quit the service or as- 
sume the extra risks to which he is exposed. The law 
imposes no obligation on the master to take more care of 
the servant than the latter is willing to observe for his 
own personal safety. Indianapolis, B. and W. R. Co. 
v. Flanagan, 77 Ill. 365; Pennsylvania Co. v. Lynch, 90 
id. 334; Columbus, C. and [. C. R. Co. v. Troesch, 68 
id. 545. This general rule however has its exceptions. 
When the master, on being notified by the servant of 
defects that render the service he is engaged to per- 
form more hazardous and the master expressly promi- 
ses to make the needed repairs, the servant may con- 
tinue in the employment a reasonable time to permit 
the performance of the promise without being guilty 
of negligence, and ifany injury results therefrom he 
may recover, unless he should continue in the em- 
ployment when the danger is so imminent that no 
prudent man would undertake to perform the service. 
The promise of the master, in such case, relieves the 
servant from the charge of negligence by continuing in 
the service. Patterson v. Pittsburg and C. R. Co., 76 
Penn. St. 389; Courad vy. Vulcan Iron Works, 62 Mo. 
35; Hough v. Railway Co., 100 U. S. 213; Holmes v. 
Clark, 7 H. & N. 348; Clark v. Holmes, id. 937. Mis- 
souri Furnace Co. v. Abend. Opinion by Scott, J. 


MUNICIPAL CORPORATION—LIABILITY FOR INJURY 
FROM DEFECT IN STREET.—A city had notice of a hole 
in a sidewalk near a railroad crossing and neglected to 
repair the same within a reasonable time. A person 
in passing over such walk, exercising due care, 
stepped into the hole, whereby he was unavoidably 
thrown upon the railway track before an approaching 
train of cars, and in attempting to get up his clothes 
caught upon a spike or nail in the sidewalk, and he 
was struck by the train before he was able to extricate 
himself, and killed. Held, the city was liable in dam- 
ages under the statute, to the personal representa- 
tives of the deceased, for causing his death. City of 
Chicago v. Schmidt. Opinion by Mulkey, J. 


SPECIFIC PERFORMANCE— WHEN NOT DECREED — 
PATENT.—Courts of equity never decree the specific 
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performance of a contract where the decree would be 
a vain or imperfect one. Tobey v. County of Bristol, 
8 Story, 800. Soa contract to assign an interest in let- 
ters patent for an invention will not be specifically en- 
forced, on bill filed only a short time before the patent 
expires. Worden v. Graham. Opinion by Schol- 
field J. 


——__>—__—— 


IN THE MATTER OF ROBES. 
T the convening of the Court of Appeals on Tues- 
day last, Mr. David Dudley Field presented the 
following resolutions of the State Bar Association: 

Resolved, That the example of the Supreme Court 
of the United States and of other courts in our coun- 
try in retaining the use of the black silk robe when in 
session is in accordance with the historical traditions 
of our judicial institutions and agreeable to a cultured 
public taste. 

Resolved, That their Honors,the Chief Judge and the 
Associate Judges of the Court of Appeals of this State, 
be and are memorialized on the subject, and respect- 
fully recommended favorably to consider the adop- 
tion by them of similar robes when sitting in bane. 

In presenting the resolutions Mr. Field said: The 
New York State Bar Association at its annual meet- 
ing, on the 8th instant, appointed me its committee to 
present to you at the opening of your present session 
the resolutions of that body, recommending that the 
judges of the Court of Appeals, while holding court, 
should wear robes of office. The appointment devolves 
an agreeable duty upon me because it enables me not 
only to serve my brethren but to express my own 
views and wishes. And in doing so, you will allow me, 
I am sure, to give some of our reasons. A_ badge 
of office has been worn by judges the world over. A 
custom so general must have a foundation in reason. 
It is possible, no doubt, for a rude sort of justice to be 
dispensed without ceremony or sign of office. We can 
imagine judges at one end of a table and lawyers at 
the other, all sitting and covered, debating the cases 
across the table while a promiscuous crowd of suitors 
surges through the room, and it might happen for a 
while that the guilty would be punished, the innocent 
released and the spoiler deprived of his spoil; but we 
think the scene must end in general confusion and con- 
tempt. The simplest rule of ceremony requires judges, 
counsel and audiences to be uncovered, the judges to 
sit apart on raised seats, and the counsel to stand while 
addressing the court or examining witnesses. To this has 
been lately added that the court and the bar exchange 
salutations as the judges take their places. Should 
there be any thing more? The answer depends upon 
a consideration of what would be the most be- 
coming in the dress, language and demeanor of those 
who participate in the administration of justice. We 
think that some insignia of office would befit the high 
judicial functions which you exercise, and that none 
can be found so appropriate as the robe, so unostenta- 
tions, and so conformable to the usage of our forefath- 
ers. The robe has been worn by judges from time imme- 
morial. In one of the oldest books of our race the 
hero is made to boast that his ‘‘judgment was as a 
robe and a diadem.’’ The ermine is a synonym in our 
literature for spotless justice. In the Palace of Jus- 
tice of France and in the Westminster Hall of England 
the judicial function has always been performed in 
the judicial robe. In our own country the judges of 
our fathers’ times sat in robes. The judges of the Su- 
preme Court of the United States have never entered 
the chamber where their august functions are per- 
formed without wearing their robes of office. Mar- 
shall, Story and Nelson wore them. The garment is 
no more a badge of monarchia] than of republican 





office. Indeed insignia of office more befit a re- 
publican than a monarchial country, for while in the 
latter they represent the majesty of the throne, in the 
former they represent the majesty of the people. 
These insignia tend to inspire respect and to gratify 
sentiment, and it is sentiment, after all, which sways 
the world. The flag is the expression of a feeling, an 
instinct that is universal. “An army with banners” 
is described in our most sacred record. What but 
sentiment has adorned these walls, that our highest 
seat of justice might have fit surroundings. If ever a 
sordid motive has had part in the raising of this build- 
ing, it was nevertheless the sentiment of the people 
which laid the foundation stone and raised the top- 
most tower; a feeling that the people’s house should 
be worthy of the people; that the place where their 
great officers discharge their trusts should be not only 
ample and convenient, but commanding in its decora- 
tions as in its proportions. 

If our highest court of justice is ever to have any in- 
signia of office, there can be, as I have said, none bet- 
ter than the robe; none simpler or more graceful and 
convenient. It is the easiest to put on and the easiest 
to lay aside; it requires no other change of dress; it 
is simpler than the uniform which oificers of the army 
and navy wear; simpler than the costume which so- 
ciety exacts on many occasions. For these reasons we 
ask you to wear it, as befitting your great office and 
consonant with our republican ideas of simplicity and 
dignity. And when in the long years and generations 
that will pass, before this capitol crumbles into dust, as 
often as the door of this chamber is opened to receive 
you and your ancestors, coming in the name of the law, 
may all men know that you come to render justice 
and judgment, without fear or favor, spurning dicta- 
tion, deriding calumny, and conscious that rectitude 
of purpose is its own reward. 

“ Tantum a vobis petimus, ut omnia rei publicce sub- 
sidia, totum statum civitatus, omnem memoriam tem- 
porum preteritorum, salutem presentium, spem reli- 
quorum, in vestra potestate, in vestris sententils, * * 
* positam esse defixam putatis.” 

Chief Judge Ruger on behalf of the court made reply 
as follows: ‘‘We are much gratified by the interest 
which the resolutions presented induces us to believe 
that the bar of the State feel in the ceremonial and 
dignity to be observed by this court in the perform- 
ance of its judicial duties. Neither can we omit to 
express our gratification at the selection of one of 
the oldest and most honored members of the legal pro- 
fession through whom the Bar Association have com- 
municated their wishes to us. The resolution pre- 
sented merits and will receive the respectful attention 
of the court, and will be considered with a view ofar- 
riving at that result which will be most likely to pro- 
mote a dignified and efficient administration of the 
law.”’ 


CORRESPONDENCE. 


DISQUALIFICATION OF JUSTICES OF THE PEACE BY 
AGE. 


Editor of the Albany Law Journal: 

The State Constitution provides that ‘‘no person 
shall hold the office of judge or justice of any court, 
longer than until and including the last day of Decem- 
ber next after he shall be seventy years of age.”’ It is 
made a question of considerable practical importance 
whether this provision applies to justices of the peace. 
The literal import of the language would seem to in- 
clude them, as by the Code of Civil Procedure, they 
are justices of acourt, though not a court of record. 
And they would probably come within the reason of 
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the law if it were based upon the assumption of inca. 
pacity on account of age. 

But on the other hand, that judges and justices of 
higher courts were only contemplated, see 45 N. Y. 
812, wherein Folger, J., in delivering the opining of 
the court, said: ‘‘It is palpable that the intention of 
the convention was to place this limit of age upon the 
comparatively very extended term which they adopted, 
and to guard against the possible evil which the length- 
ened term had alone suggested as possible; "’ and 78 N, 
Y. 403, wherein Church, C. J., said: “The disability 
of age was considered when the question of the extent 
of the term was under consideration, and in fixing 
long terms for judicial officers, it was deemed wise, 
instead of prohibiting the election of those who were 
too old to serve the full period, to limit the term in 
such cases to the length of time they could serve.” 
And chapter 86, sections 8 and 9, of the Laws of 1870, 
passed to effectuate said constitutional provision, and 
requiring the filing of certificates of age, etc., wholly 
omits justices of the peace. 

This question may be an open one. There is no au- 
thoritative decision determining it that I have seen. 

J. B. Davey. 

PRATTSVILLE, N. Y., Jan. 10, 1884. 


[See 23 Ars. Law Jour., 181. Eb.] 


INJUNCTION IN SUMMARY PROCEEDINGS. 


Editor of the Albany Law Journal: 


In 29 ALBANY LAW JOURNAL, page 6, Mr. Baker 
gives a very excellent resumé of cases relating to * In- 
junction in Sammary Proceedings.”’ Digesting cases 
upon any subject is of little use, unless out of it some 
clear and well defined rule of law can be deduced. 

In the light of section 2265, Code, will Mr. Baker 
answer this query? 

Within well-settled legal principles, will an injune- 
tion be granted to restrain an action in ejectment, 
when the defendant has a defense, legal or equitable, 
that he can set up to defeat the action on its merits, on 
the grounds that he has such defenses? If the answer 
be ‘“‘nay,’’ then incase summary proceedings were 
commenced instead of ejectment in a case of landlord 
and tenant, where such a defense might be set up if it 
were an action of ejectment, will an injunction be 
granted, on the sole grounds that such defense can- 
not be set up under section 2444, Code, in the face of 
the prohibition of section 2265? 

Again,since by section 2444, the Legislature has seen 
fit to limit the defenses in summary proceedings, does 
that clothe the courts with jurisdiction to disregard 
the prohibition of section 2265 on account of the in- 
firmity of the defendant ? 

Jessuram v. Mackie, 61 How. Pr. 261; 1 Hun, 716; 20 
id. 313; Sherman v. Wright, 49 N.Y. 227; Savage v. 
Allen, 54 id. 458; Hoppough v. Struble, 60 id. 430. 

I fail to find in the opinion of Judge Allen in 49 N. 
Y. 227, the last conclusion given by Mr, Baker. 

Respectfully, 
E. D. N. 

ELLICOTTVILLE, N. Y., Jan. 7, 1884. 


COURT OF APPEALS DECISIONS. 


ie following decisions were handed down Tues- 
day, January 15, 1883. 
Judgment reversed, new trial granted, costs to abide 
the event—Henry M. Isaacson, appellant, v. V.¥. C. & 





H. R. R. Co., respondent; Horace S. Whiting, appel- 
lant, v. John Edmunds and unother, respondent; Elea- 
nor B. King, respondent, v. William MacKellar, appel- 
lant, Jumes H. Cronkhite, respondent, v. Jonas Cronk. 
hite, appellant; Shepard F. Knapp, receiver Bowling 
Green Bank, respondent, v. Walter Roche, appellant; 
James N. Paulding, trustee, ete., appellant, v. Chrome 
Steel Co., and others, respondent; Colton W. Bean, re- 
spondent, v. Laurent J. Tonnele, appellant; Zdson F. 
Emery, respondent, v. George Baltz and another, ap- 
pellants; George C. Genet, appellant, v. City of Brook- 
lyn, respondent.- Judgment affirmed with costs— 
William Kelley, appellant, v. Anna C. L’evlin, adm’a, 
and others, respondents; Philip Queenlaw, respondent, 
v. Jeremiah P. Russell, impleaded with Mayor, ete., ap- 
pellant; George L. Whitman et al., respondent, v. Abel 
Tiorton, appellant; William H. Vosburgh, respondent, 
v. Luke Shore & Michigan Southern Railway, appel- 
lant; George W. Weld and another, respondents, vy, 
Bernard Reilly, sheriff, etc., appellant; Zrving G. Vann, 
ex’r, ete., of Henry A. Dilley, appellant, v. Simeon 
Rouse and others, respondents; Charles LE. Whemple et 
al., appellants, v. David M. Hildreth, respondent; John 
H. Patrick, respondent, v. William F. Shaffer, appel- 
lant; John McMasterson, appellant, v. Caleb E. Whita- 
ker and another, respondents; Caleb E. Whitaker, re- 
spondent, v. Zmperial Shirt Manf. Co., appellant; Oli- 
ver P. C. Billings, receiver, appellant, v. George C. Rob- 
inson, respondent; Daniel WV. Porter v. Isidor Wormer 
and others, respondents; People, ex rel. Thomas Keech, 
appellant, v. Hubert O. Thompson, commissioner, 
ete., respondent; Bank of Culifornia, respondent, 
v. William H. Webb and another, appellants.—— 
Appeal from so much of General Term, reversing or- 
der of confirmation and appointing new commission- 
ers, dismissed. Order of General Term denying mo 
tion of land-owners to dismiss appeal, affirmed. Order 
of General Term so far as it awards costs to the com- 
pany, and judgment for such costs, reversed, neither 
party to have costs against the other appeals in this 
court—/n re application of New York, West Shore und 
Buffalo Railway Company, ete., of Walsh; Same v. 
Chrystie. ——Order of judge setting aside verdict at 
Circuit in favor of plaintiff, and judgment of General 
Term affirmed with costs—Oliver W. Marvin, appellant, 
v. dugustus Prentice, respondent. —— Judgment and 
order affirmed with costs — Edward L. Bennett, re- 
spondent, v. William Whitney, street commissioner of 
Binghamton, appellant. Order reversed, without 
costs to either party in this court—Eliza C. Hallen- 
beck and another, respondents, v. Bernard Donnell, 
appellant.——Judgment reversed, new trial granted, 
costs to abide the event, unless defendants Chester 8S. 
and Mary A. Bates stipulate to allow judgment in 
favor of plaintiff herein, as ordered by the court at 
Special Term, modified so as to reduce the recovery 
for principal to $3,803.23, with interest thereon at the 
rate of seven per cent per annum from May 10, 1880, to 
May 10, 1881, and at six per cent thereafter, and in case 
such stipulation be given, the judgment as thus modi- 
fied affirmed, without costs of the appeal to either 
party—Nuthaniel U. Bennett, appellant, v. Mary A. 
Bates and another, impleaded, respondents.—Judg- 
ment of General Term reversed, report of referee 
affirmed with costs — Pascal P. Pratt and another, 
survivors, etc., respondents, v. Wm. A. Stevens and 
others, appellants.—Judgment affirmed with costs, 
without any prejudice to such relief as the plaintiffs 
may upon sale be entitled to have in this action 
against him—John B. Cornell and ano., appellants, v. 
Ashbel H. Barney and ors., respondents. 
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CURRENT TOPICS. 


UR neighbors of the American Law Review and 
QO the Denver Law Journal do not approve of 
gowns for judges. And yet our good friends, who 
cannot be any thing less than ‘‘colonels” or ‘‘ma- 
jors in their own country — we beg pardon if we 
have not put them high enough — would scorn to 
be seen on State occasions without their regimentals. 
Why this distinction? The Review says, in its 
‘* Notes,” — which, by the way, are the most readable 
law journalism that comes to us —that “ the proposal 
that the judges should wear gowns in order to put 
themin harmony with their surroundings will prob- 
ably not be adopted. If judges were appointed to 
hold their office during good behavior, as thejudges 
of the Federal courts, the suggestion would not be 
inappropriate. But there is something so entirely 
out of keeping between a gowned judge, nominated 
to his office by a political caucus, and elected by a 
party vote, and the process by which he arrived at 
his dignity, that the very suggestion moves laughter. 
With what utter contempt would Boss Kelly look 
in upon a bench of elective judges robed in gowns!” 
We think just the other way. We think that gowns 
would lead such men to took upon courts with less 
familiarity and contempt. The Journal says: ‘* We 
ask (purely for information) will the putting of 
judges into gowns make them abler, more learned, 
and more honest?’ Assuredly not, but it will make 
them more respected by the mass of mankind, who 
view forms with awe. But the Journal continues: 
“Ifthe judge be one whose character and personal 
qualities do not demand such reverence, no solemn, 
black robes, no horse-hair wig, no ermine, and no 
fines for manifesting that want of respect which is 
produced by the conduct and character of the 
official, will ever compel respect for the office, 
or seat he occupies. We may regret that our people 
are so constituted, but such is the fact. This con- 
dition of things cannot be improved by adopting 
foreign customs, Our people have an innate abhor- 
rence of show and shams. Pomp and parade in 
courts, and elsewhere, would create a ripple of 
curiosity and attract crowds fora few days. It 
would not tend to increase the proper respect for 
our courts of justice in their present condition, when 
the judicial bench is, in many cases, occupied by 
men notoriously unfit for their position, rendering 
their courts places wherein not justice, but injus- 
tice, is judicially administered. We cannot see that 
the adoption of the gown, as a judicial robe, will 
remedy this evil. Such a dress might flatter the 
vanity or increase the self-conceit of a shallow- 
pated occupant of the judge’s chair, but it will add 
nothing to the respect which his decision will com- 
mand.”’ The error that the Jowrnal falls into is in 
treating the matter as personal. The gown might 
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not elevate the individual, but it would elevate the 
popular idea of law and of the court. Else why have 
any forms at all? Why havea formal proclamation 
on opening court, for example? The argument that 
judges should not wear gowns because some judges 
are notoriously unlearned, weak or corrupt, is cer- 
tainly very irrelevant and inconclusive. That isa 
good argument for putting better men on the bench, 
but no argument against putting gowns on the 
judges. It would not hurt our western communities 
if their courts were beld in higher respect. We 
should then hear less of lynch law. Better have 
judges in gowns than lynchers in masks. Still it 


is true, as the court observe in Dyett v. Pendleton, 
8 Cow. 737—(as a correspondent points out to us)— 
that ‘‘ judicial robes can never inspire confidence 
if the sense of right and wrong is not manifested.” 


They are also afraid of gowns in Italy. <A judg- 
ment has been given in an interesting case before 
the Court of Appeal at Turin. Miss Lydia Poet, 
who has obtained a doctor’s degree in law, was re- 
fused admittance to the roll of advocates for reasons 
among which are the following: — ‘‘ The Italian 
law has made no disposition expressly consenting to 
the exercise of the profession of advocate by women, 
and it has always regarded that profession as exclu- 
sively pertaining to men. The admission of women 
would be extraordinary and contrary to custom, and 
is besides expressly forbidden by an article of 
common law (article quoted.) It would be an un- 
pleasing sight to see a weman pleading amid the 
tumult of a public court, and sometimes obliged to 
treat ex professo questions that common decency for- 
bids even men to discuss in the presence of honest! 
women. The sight of the toga worn over the strange 
and whimsical dress which fashion often imposes 
upon women would imperil the gravity of the 
judges. Every time the balance of justice leaned 
to the side of a prisoner defended by a pretty female 
advocate the judges would be exposed to suspicion 
and calumny.” The Court of Appeal also held that 
that was neither the time nor the place to discuss 
the equality of women and their right to exercise 
all professions and offices hitherto occupied exclu- 
sively by men. It is said that a lady recently asked 
one of our judges if they were going to put on 
gowns. He said yes. ‘‘ But when?” ‘ At night,” 
was the reply. 


The intelligence of the death of Mr. John William 
Wallace, of Philadelphia, will be received with 
regret. Mr. Wallace was well known to the profes- 
sion as the former reporter of the United States 
Supreme Court, twenty-three volumes of which re- 
ports, commencing in 1864, he edited. He was also 
the author of that delightful and instructive work, 
‘‘The Reporters.” He also edited six volumes of 
‘¢ British Crown Cases Reserved.” Mr. Wallace was 
born in Philadelphia, February 17, 1815. His father 
was John Bradford Wallace, who was a distin- 
guished legal contemporary of Binney, Sergeant and 
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Chauncey, and his mother wasa sister of the eldest 
Horace Binney. Mr. Wallace was graduated by the 
University of Pennsylvania in 1838, and was admit- 
ted to the bar October 27, 1836. 


That was avery clever hit of the Canada Legal 
News concerning the alarm felt by the English 
bench at the innovations imported from this country 
and proposed by the Lord Chief Justice. The News 
says: ‘*‘His brother judges even seem to have 
caught the alarm, an@ they hold out sturdily against 
any hint of innovation, for we read that at a meet- 
ing of the English judges, held at the Royal Courts 
of Justice on Tuesday, December 11, ‘ the proposal 
of Lord Chief Justice Coleridge, that the courts 
should either sit halfan hour earlier in the morning 
or the same time later in the afternoon, was voted 
down by a large majority.’” 


In England the last year seems to have been 
prolific in legal literature. The London Lai Journal 
says: ‘Inthe past year 139 new books and 84 new 
editions are attributed to ‘law jurisprudence, etc,’ 
as against 52 and 23 respectively in the year before. 
In other words, more than three times the law books 
were published in 1883 than in 1882, an increase 


unequaled in any other class of literature. Probably 
the term ‘law jurisprudence, etc,’ has been more 
liberally construed in 1883 than in 1882, as we find 
that only 144 new books and editions were reviewed 
in these columns last year, as against 121 the year 
before, the latter number being 46 more books than 
were attributed to ‘law jurisprudence, etc,’ in that 
year, while last year the number reviewed is less by 
84. Still there has, no doubt, been a considerable 
development. There may be other causes for it, 
such as the enterprise of new publishers until 
recently unknown to the precincts of Chancery 
Lane; but the main cause is that the junior bar 
have largely taken to book-writing as a resource. 
An increase in legal literature is a clear sign of a 
decrease in legal business."” We believe that the 
year was unusually productive of legal literature in 
this country also, and perhaps from the same cause, 
In the last two volumes of this journal we find 70 
notices of new text-books. 


A correspondent writes us: ‘‘In the ALBANY 
Law JournaL of April 8, 1882, you published an 
article written by John Brooks Leavitt, in which he 
contends that there is not under the provisions of 
the Code of Civil Procedure any power in the Su- 
preme Court to appoint receivers of rents and profits 
in mortgage foreclosure proceedings for inadequacy 
of the security and insolvency of thé mortgagor. In 





the case of Hallenbeck v. Danell, the Court of Ap- 
peals yesterday handed down a decision reversing 
an order appointing a receiver upon those grounds, 
and sustaining and approving the position of Mr. 
Leavitt. I have not yet seen the opinion, but the 
order must, I apprehend, have been reversed upon 
the ground that the court had no power to appoint 
areceiver. I was counsel for the appellant in the 
case. I am under much obligation to your valuable 
Jouknan for the article named, for therein I first 
got the idea on which I took my appeal.” Anda 
gentleman writes us from Honolulu: ‘I like the 
JOURNAL very much. It is a weekly comforter to 
me in this place, where I miss some home legal 
privileges. Fortwo years past I have been second 
associate justice of the Supreme Court of the islands, 
and in several cases I have found the JouRNAL very 
useful to me. I have usually approved your 
personality in it. Trusting you may long remain its 
editor,” ete. 


The annual address by the president of the 
Illinois State Bar Association, delivered on the 3d 
inst., by Mr. William L. Gross, is a very pleasant and 
graceful production. Mr. Gross deplores the re- 
luctance of lawyers to associate with their brethren; 
this is the text of his discourse. He says, of the 
lawyer’s tendency to withdraw into himself: ‘ This 
tendency, of which we are speaking, is manifested 
differently in different individuals. Sometimes 
shelter is taken behind the lawyers’ books and 
briefs, and there is little or no disposition to culti- 
vate the graces and amenities of social life. To 
such a man his books become his constant compan- 
ions and friends, and he soon learns to turn to 
them with the eagerness and confidence of a lover 
In imagination he feels himself 
surrounded by the noble minds that have honored 


to his mistress. 


and adorned our profession; and if at times he feels 
kindling within him the fires of an ambition that 
would lead him to emulate their virtues and win 
the imperishable renown which is theirs, while the 
thought may ennoble and purify his spirit, its out- 
ward manifestation would be a still greater shrink- 
ing from intercourse with the living, and he would 
become a social recluse. That man would feel bet- 
ter acquainted with Marshall, Kent, Story and 
Walworth than with the justices of the Supreme 
Court of his own State; and he would find keener 
enjoyment in contemplating a dead Wirt, Webster 
and Choate, than in listening to the impassioned 
eloquence of a living Storrs, Ingersoll or Weldon.” 
Mr. Gross regrets this, but we can hardly think it 
strange that a reflective lawyer should prefer to re- 
sort to Webster and Choate than to the greatest of 
our living advocates, for they were models for all 
time; and so the study of Marshall, Kent and 
Story may instruct smaller men how to be good 
judges and commentators. — Mr. Gross says there 
are 5,000 lawyers in Illinois. 





aes Wf SS = @& 2 we me oF i 


co 


THE ALBANY 


LAW JOURNAL. 63 





NOTES OF CASES. 


N Rawson v. Spangler, Supreme Court of Iowa, 
I October 19, 1883, 18 Cent. L. J. 29, it was held 
that a wife, deserted by her husband, without her 
fault, and left with no means of providing for her 
family of five young children, except a very limited 
amount of money, clothing and food, has implied 
authority to sell the personal property of her hus- 
band, to obtain money to meet her necessities, 
although they are not then in actual suffering. 
The court said: “ Now, while it does not appear that 
allthe food above-mentioned had been consumed 
at the time of the sale of the property, and it does not 
appear that the children were suffering for clothing, 
the stock of food and clothing appears to have been 
small; and if Mrs. Perkins had no way of providing 
for her family —as we think the evidenceyshows — 
but by resorting to a sale, she was not, we think, 
so faras the question of need and destitution were 
concerned, bound to wait until the destitution had 
become complete. If she was to sell at all, it was 
proper for her to avail herself of the opportunity to 
sell when it was offered. One fact not found by the 
court was proven by undisputed evidence, and that 
is, that the cow was vicious; that Mrs. Perkins 
was unable to milk her, and regarded her as danger- 
ous to the children. We come then to the legal 
question whether — the circumstances being such 
as above set forth — Mrs. Perkins could be deemed 
to have authority to sell. The wife’s implied agency 
to act for her husband differs under different cir- 
cumstances. She may ordinarily contract for do- 
mestic supplies, and if abandoned by her husband 
without her fault, she may always pledge his credit 
for necessaries. If left by him in the management 
of his busifiess, she may make the contracts reason- 
ably incident to its management. In the case at 
bar, the wife was left by the husband to provide 
for the family as best she could out of such means 
of support as they had. One of the means of sup- 
port was the cow, which was not useful to her be- 
cause she was vicious. We think it clear that under 
the circumstances she had implied authority to sell 
her.” The Central Law Journal pronounces this 
decision ‘‘entirely novel.” 


In Clay v. Currier, lowa Supreme Court, Decem- 
ber 14, 1883, 17 N. W. Rep. 758, there was a 
curious question of the power of the court to supply 
an omission of a word in a chattel mortgage. The 
court said: ‘*The mortgage under which the 
plaintiff claims is defective in the description. It 
isin the words: ‘ All the cut and growing and 
having grown on the W. 4 of the N. E. 4,’ etc. The 
plaintiff contends that while the description is not 
precisely as it should be, it is not unintelligible, 
nor when properly construed uncertain, but that it 
means all the crops cut, growing and grown on the 
land. Itis evident enough, upon looking at the 
description, that a word of some kind was omitted 
by mistake. If we could discover with reasonable 


certainty what the word is, we might feel justified 
in supplying it by construction. But we are not 
able to discover with any certainty what word was 
intended. We know of norule which would justify 
us in holding that the word omitted is the word of 
the broadest signification which could be properly 
used in connection with the other words. We 


cannot say why we should supply the word ‘ crops’ 
rather than hay or corn or something else. 
opinion the description is fatally defective.” 


In our 


But in Baird v. Boucher, 60 Miss. 326, it was held 
that in a will which disposes of the testator’s real 
and personal property, the use of the word ‘‘ rent,” 
by clerical error, in the clause: ‘‘I now will and 
bequeath to my loving wife * * * all my rent 
and personal property,” will not be allowed to alter 
the whole instrument which demonstrates that 
‘‘real ” was intended. The court simply remarked: 
Which shows the advantage 


of being in good company. 


** Noscitur @ sociis.”’ 


In Hoban v. Piquette, Michigan Supreme Court, 
December 21, 1883, 18 N. W. Rep. 797, we find 
some amusing reading on the subject of the testa- 
mentary capacity of Miss Campau. Judge Cooley 
writes a very interesting opinion, in the course of 
which he ‘‘There is no rule of law which 
prescribes average capacity for a testamentary act; 
if there were it would disable a large portion of 
every community — perhaps one-half of it.” He 
continues: ‘‘A woman even though wealthy may 
wear a cheap garment in the privacy of her own 
home if she pleases, and she is not to be judged as 
to ‘sound senses’ on two casual views of her face, 
even though she does, when some great calamity is 
impending, like that of the death of an only sister, 
seat herself upon the stairs with her face to the 
Some of the evidence it is difficult to treat 
with seriousness; and one might suppose that the 
circuit judge, fatigued with the long trial,admitted 
it from a sense of humor, and by way of recreation 
and relief. This is particularly the case with the 
evidence of Mr. Larned, who at the ripe age of 
sixty-two gives to court and jury the sage criticisms 
he mentally made of the powers and capacities of 
his elders at that period of life when others of 
ge would be just entering upon 
easy lessons in reading and spelling. If Miss 
Cam pau could be supposed to have known that she 
was being made the subject of such profound judg- 
ments by youthful critics on the one side and such 
summary judgments by strange nurses on the other, 
her shyness, and hanging down of the head, and 
avoidance of human society would not seem so 
mysterious or so unreasonable as it appears to con- 
testants now.” ‘ Possibly the jury might not have 
been so strongly impressed as the witness was with 
the evidence of a ‘clouded’ or ‘infirm’ intellect 
afforded by the want of interest of a young woman 
of sixteen or eighteen in the play of boys of six or 
seven.” Some of the evidence of incapacity is 


says: 


wall. 


corresponding age 
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really very amusing, for example, the lady's refusal 
to let a physician ‘prescribe for her; and to sella 
lot of land to the witness — probably because she 
refused to sell at his price; and to be introduced 
to another witness. These things, as Judge Cooley 
wisely remarks, ‘‘ indicated will, even if wanting 
in wisdom.” Miss Campau simply seems to have 
been an invalid, very nervous, very shy, very gener- 
ous, and very pious. 





In M Clure v. Commonwealth, Kentucky Court of 
Appeals, November 24, 1883, 7 Ky. L. Rep. and 
Jour. 468, it was held that on the trial of a boy 
under fourteen years of age for burglary, the court 
should of its own motion exclude improper testi- 
mony offered by the prosecution, and not objected to, 
and give proper instructions on the point of insan- 
ity, although there was no exception. The court, 
Hargis, C. J., said: ‘‘They were tried jointly 


and it does not affirmatively appear that they had | 
their interest | 
for two things occur- | 


an attorney present and watching 
during the whole of the trial, 
red which he certainly would have objected to had 
he been present when they were done. But in his 
absence or failure to oppose all illegal action by the 
Commonwealth's attorney, it was the court’s duty, 
of its own motion, without objection or exception 
from any one, to protect these children from all 
illegal proceedings. The court permitted proof of 
the bad character of Fred. Woosley, the elder 
brother above-mentioned, who was a man 
that he was a fugitive from justice, and that their 
mother keeps a house of ill fame and that Jo. lived 
with her. There is nothing more natural than for 
a boy of his age to live with his mother, no matter 
what she does. And there is no more illegal pro- 
ceeding than to try the appellant by the character 
of Jo.’s mother, or either one of them by the char- 
acter of Fred. or the mother, for even upon the 
trial of either of the latter upon such a charge as 
this, their characters could not be legally proven by 
the Commonwealth against theirobjection. * * * 
The evidence clearly preponderates to the conclu- 
sion that the appellant was not of sound mind. He 
would drop down the sidewalk or platform when- 
ever sleep came upon him, and there like the waif 
that he was, sleep the sleep of the innocent or un- 
conscious, under no guard but the All Seeing Eye 
which watched over him. At home, if he had what 
might be termed a home in the proper sense of the 
word, he would lie down on the hearthstone or 
floor and take his sleep instead of repairing to such 
beds as his parents had. He would fly into a passion 
on an instant without provocation and_ straight- 
way become affectionate and fondling. But no 
instruction upon this feature of his case was given 
as it should have been swa sponte by the court, on 
account of his tender years, and the duty of the 
court to see to it that his rights were carefully 
guarded and protected. He was entitled to an in- 
struction on insanity as well as on the presumption 
of law in his favor based on his age. It would be 


grown, 








strange law indeed if the courts were required to 
protect an infant when only his property was at 
stake, yet leave him to the tender mercies of a 
Commonwealth’s attorney, who illegally traveled 
out of the record in search of arguments to secure 
his conviction for a crime which would consign his 
person to a dungeon, his name to infamy and his 
young life to associations which would blur and 
distort it forever. This is not law in this country, 
and we cannot give the seal of our approval to such 
a judgment so obtained, although no objections or 
exceptions were taken to the conduct of the Com- 
monwealth’s attorney, or the admission of illegal 
evidence. Willet v. Commonwealth, 13 Bush, 230.” 

Free v. Buckingham, 59 N. H. 219, is interesting 
on the question of religious faith as a requisite for 
a competent witness. The court said: ‘‘ There was 
no error of law in the referee’s refusal to allow the 
plaintiff, Mr. Free, to be asked, on cross-examination, 
whether the spirit of Daniel Webster was _pres- 
ent aiding him in the trial, and whether he had 
been assisted by departed spirits in obtaining in- 
formation of his defense. Nor would it have been 
error of law to allow those questions to be put. It 
was a question of fact how far the proposed inquiry 
could usefully go for the purpose of discovering the 
credit of the witness. His testimony or other evi- 
dence might have been of such a character that light 
would be thrown upon it by a disclosure of his 
spiritualistic faith or practice; and his testimony 
and the case might have been such that there was 
sasion to call for any disclosure on that sub- 
It is not claimed that the peculiarity of Free’s 
religious belief affected his capacity as a witness, 
but only his credibility. Upon cross-examination, 
a witness may be asked any questions which tend to 
test his accuracy, or credibility, or to shake 
his credit by injuring his character; and to this end 
his way of life, Mis associations, his habits, his pre- 
judices, his mental idiosyneracies (if they affect his 
capacity), may all be relevant. Steph. Dig. of Ev., 
art. 129; 1 Greenl. Ev., § 446. But it is not custo- 
mary in modern practice to permit an inquiry into 
This is not 


no oc 
ject. 


veracity, 


aman’s peculiarity of religious belief. 
because the inquiry might tend to disgrace him, but 
because it would bea personal scrutiny into the 


state of his faith and conscience contrary to the 
spirit of our institutions. N. H. Bill of Rights, 
arts. 4,5; Const. of U S., First Amendment. A 
man is competent to testify who believes in the 
existence of God, and that divine punishment, either 
in this life or in the life to come, will be the conse- 
quence of perjury. Clinton v. State, 33 Ohio St. 27. 
No judicial tribunal is bound to inquire, nor ordi- 
narily will inquire, whethera witness be a Protes- 
tant or Romanist, Trinitarian or Unitarian, a Shaker, 
Mormon, Jew, or Gentile, a Spiritualist or a Mater- 
ialist. Defect of religious faith is never presumed. 
The question whether a person is disqualified to 
testify by want of belief in God and punishment for 
perjury, is a question of fact for the determination 
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of the presiding judge — in this case, the referee. 
Oom v. Hills, 10 Cush. 530, 532; 1 Greenl. Ev., §§ 
369, 370, and notes; Best Principles of Ev., § 161.” 


In Elliott v. Harris, Kentucky Court of Appeals, 
December 13, 1883, 7 Ky. L. Rep. and Jour. 499, 
it was held that one searching the public records 
for deeds is not bound to go beyend the index of 
each book. Hargis, C. J., said: ‘‘It appears that 
the deed was recorded in 1854, and that the records 
of the county are large, covering a period of eighty 
years, that the appellant and predecessors had not 
resided in the county since 1861; that during the 
war the deed-book and indexes thereto 
mutilated and torn that no reasonable amount of 
labor could have discovered the deed, and that 
every examination was made, except turning over 
the leaves one at atime to find the deed without 
success. * * * No amountof diligence in the 
eye of the law could have discovered the deed, be- 
cause the law does not require the appellant to do 
more than search for the deed in the usual way by 
the aid of the indexes and aid of the clerk, whose 
duty it is to index the deed-books used by him in 
recording deeds. He was not bound to turn page by 
page to find a deed embraced by so cumbersome a 
record, and she had the right to be content after 
having made reasonable search and failed to find it. 
Public authority should provide for indexing the 
deed-books whose indexesare lost or destroyed, and 
until this be done such booksare not entitled to the 
legal force or validity of public records for the pur- 
poses of notice to all who may be affected by their 
contents.” 


were so 


———+—__——_ 


UPSTAIRS AND DOWNSTAIRS TENANTS, 


“Birds in their little nests agree.’’ So saith the 
poet. But men living in the same house do not 
always so. Some of the grievances suffered from the 
fellow-lodgers and landlords, and the remedies and at- 
tempted remedies therefor, are herein treated of. 

Sometimes tenants object to noises made by other 
occupants of the same house, and ofttimes they have 
to object in vain, and can obtain no redress either 
against thelandlord or their co-tenants. Where the 
rooms beneath the complainant's were used by an- 
other tenant for purposes of a highly immoral nature, 
and the frequenters thereof by singing immodest songs 
attracted a noisy crowd of boys in the street, the 
court held that this did not amount to an eviction of 
the complainant, and that he could not insist upon a 
diminution of the rent because the landlord did not 
put out the naughty tenant below according to promise. 
DeWitt v. Pierson, 112 Mass. 8. 

Where one tenant has obtained from the landlord 
the privilege of erecting a sign in front of the house, 
other tenants in the same building cannot interfere 
with number one’s privileges. And as according to 
Mr. Justice Fry, of the Chancery Division of the 
English High Court of Justice, it is in the nature of 
sign-boards to creak, the court will not interfere when 
the creaking isnot in excess of what is naturally 
incidental to a sign-board. Snyder v. Hersberg, 11 
Phila. (Pa.) 200; J:oody v. Streggles, L. R., 12 Ch. Div. 
261. It might have been useful if the learned judge 
had intimated how often a sign-board might, should 








or would creak in a day, and in how many notes; the 
key doubtless would be both high and flat. 

About the year 1870 poor Higinson had an infant 
child—some fifteen months old—which was teething, 
and consequently sick and fretful. H. also had a par- 
lor baby carriage in which, to quiet his darling, he was 
in the habit of trundling his child up and down his 
carpeted rooms at divers times by day and by night. 
An unfortunate Mr. Pool had rooms below those in 
which the baby ruled supreme, and he objected to ly- 
ing quietly and impassively beneath the juggernaut 
wheels of the youthful Higinson, so applying to the 
court he asked that the noise might be stopped. Pool 
failed to show that the noise was made unnecessarily, 
or that it was made for any purpose otber than 
soothing the child’s sufferings; so the injunction to 
stop the noise was refused. The court said that occu- 
pants of buildings, where there are other tenants, can- 
not restrain the others from any use of their own 
apartments, consistent with good neighborship, and 
witha reasonable regard for the comfort of others. “ If 
the rocking of a cradle, the wheeling of a carriage, the 
whirling of a sewing machine or the discord of ill- 
played music, disturb the inmates of an apartment 
house, no relief by injunction can be obtained, unless 
the proof be clear that the noise is unreasonable and 
made without due regard to the rights and comforts 
of other occupants.’ To warrant an interference on 
the part of the law the noise must produce actual 
physical discomfort to a person of ordinary sensibili- 
ties and must have been unreasonably made. 18 Alb. 
L. J. 82; 8 Daly (N. Y.) 113. 

Lord Justice Mellish also thought that the noise of 
neighbor’s children in their nursery, as well as the 
noise of a neighbor’s piano, are such noises as men 
must reasonably expect, and must to a considerable 
extent put up with. Ball v. Ray, L. R.,8 Ch. 471. 
Probably both Judge Van Hoeson (who decided against 
poor Pool), and his lordship were both family men. 
Suffering humanity however will rejoice that both ad- 
mitted that there was a limit even to the noise that 
must be endured from children. Modus in rebus, as 
Lord Kenyon would say. 

The law of gravitation, which started Newton think- 
ing by hitting him on the nose with an apple, has fre- 
quently proved injurious to tenants occupying lower 
flats. The question has been frequently discussed 
whether the landlord, or some person or any person 
else, is liable for liquids percolating through from up- 
per stories and faliing upon, and so injuring the 
goods, wares or merchandise of sub-servient tenants. 

Firstly, let us consider where the landlord can be 
held responsible because of the rain oozing through or 
other fluids dropping down. Carstairs v. Taylor, L. R., 
6 Ex. 223, settles that the landlord is not responsible 
for the pececadilloes or gnawings of rats (if he does not 
know of their doings, at allevents). Taylor rented to 
the plaintiff the ground floor of a warehouse in Liver- 
pool for the purpose of storing rice. Nothing special 
was said as to repairs. Taylor occupied the upper 
floor. The water from the roof was collected in gut- 
ters which terminated in a wooden box, resting on the 
wall and partly projecting over it in the inside; thence 
the water was discharged by a pipe into the drain. 
The gutters and box were examined from time to 
time, and on the 28th of April, when looked at, were 
found secure, but between that date and the 22d, a 
rat or rats willfully and maliciously—if not feloniously, 
gnawed, nibbled, bit and ate a hole in that part of the 
box which projected on the inside of the wall. On 
the 22d Jupiter Pluvius was active and a heavy storm 
occurred and the collected rainwater passed through 
the hole into the upper floor of the warehouse, and 
thence obeying the dictates of nature descended to the 
ground floor, injuring the plaintiff's rice. The Court 
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of Exchequer held that Taylor was not liable, either 
on the ground of an implied contract, or on the ground 
that he had brought the water to the place from which 
it entered the warehouse. Kelly, C. B., remarked: 
“Clearly there is no duty on the occupier above, 
whether he be landlord or only occupier, to guard 
against an accident of this nature. It is absurd to 
suppose a duty on him to exclude the possibility of the 
entrance of rats from without.” (Ex pede Herculem, 
verily, the learned chief baron, showed theland of his 
origin in these last quoted werds.) His brother Bram- 
well evidently thought that he knew the general tac- 
tics pursued by these rodents in entering warehouses ; 
he remarked: ‘‘It is said that rats can be easily got 
rid of out of a warehouse, but assuming it to be so, it 
is no negligence not to take means to get rid of them 
till there is reason to suppose they are there; and it 
cannot be said that persons ought to anticipate that 
rats will enter through the roof by gnawing holes in 
the gutters.’’ 

In Maine it has been held that an action will lie at 
the suit of a tenant of a store in the lower story of a 
building against a landlord, who has the care and con- 
trol of the upper stories, foran injury to his goods 
caused by the rain descending through the roof down 
upon the store below, if the accident happens through 
the negligence of the landlord in the management of 
that part of the building under his control. Toole v. 
Becket, 67 Me. 544; citing Priest v. Nichols, 116 Mass. 
401. And in New York it was decided that where a 
landlord, who himself occupied the upper flat, allowed 
liquids to leak through into his tenant’s rooms, he was 
liable. Stapenhurst v. Amer. Man. Co., 15 Abb. Pr. 
(N. 8.) 355. 

In Georgia the courts considered that the landlord 
was responsible to the tenant down below for damages 
arising from the overflow ofa bath tub, et cetera, in 
an upper flat, even though the water-works were 
properly constructed and another tenant who had ac- 
cess to and aright to use these modern conveniences 
was the one whose carelessness caused the injury. 
But the court said that the decision would have been 
otherwise had the proprietor shown that the 
exclusive possession and user of the bath room had 
been in a negligent tenant. Freidenburg v. Jones, 63 
Ga. 612; 66 id. 505. 

But in Illinois it was decided that a landlord who 
had not expressly covenanted with his tenant to re- 
pair was not liable to pay the damages caused by 
water, either dirty or clean, coming upon tbe tenant 
from above through the carelessness of another tenant 
or otherwise. Green v. Hague, 10 Lil. App. 598; Mendel 
v. Fink, 8 id. 378. Nor must he pay if the water-pipe 
suffers a temporary obstruction, if he sends for the 
plumber so soon as he knows that his labors are re- 
quired. The law is merciful and requires no man to 
keep a plumber always on his premises. Greene v. 
Hague, supra. And so in New York; there one A. 
hired the basement and first floor (according to Cis- 
Atlantic notions) of a building for a bake shop. The 
owner entered into au agreement with some builders 
to make alterations in the upper stories; the work 
was negligently done and A.’s bake-shop was injured 
by the dust and rain. The owner however was not to 
blame, and the careless, acts of the contractors had 
been contrary to his wish and advice. The court, 
when asked to consider the case, gave itas their opin- 
ion that the landlord was not liable. Morton v. Thur- 
ber, 85 N. Y. 550. 

Now as to the liability of other persons {in this di- 
rection. It seems clear that if a housemaid, whose 
duty it is to keep in order an upper room and attend 
to the lavatory attached to it and wipe out the basin, 
uses the basin for her own purposes and omits to turn 
off the water so that it floods the rooms of another oc- 





cupant below, then the master of the said domestic 
will be liable to the gentleman down stairs; and that 
although the master had expressly forbidden his maid 
using the basin, and had told her never to leave the 
tap open, This liability attaches to the master be- 
cause the servant’s acts would be incidental to herem- 
ployment. Per Grove, J., Stevens v. Woodward, 6 Q. 
B. D. 318. 

If however a law student should go into his master’s 
private lavatory and leave the water-tap running, the 
solicitor would not be liable for the results. This was 
decided in the case lastly mentioned, which is a very 
interesting case and one that should be carefully 
studied by all law clerks. The plaintiffs were book- 
sellers occupying the basement of a house, and the de- 
fendants, a firm of solicitors, who occupied the floor 
above. Water overflowing from a lavatory in the 
private room of one of the defendants escaped through 
the floor to the basement, injuring the bookseller’s 
stock-in-trade. The flooding was caused by a clerk of 
the solicitors, who after Woodward had left for the 
day, had gone into the private room to use the water 
and had left the tap open. The clerk had no right to 
use the basin, and no business to go into the room 
after W. had left, and orders to that effect had been 
given. The jury gavea verdict for £15. When the 
matter came before the court the learned counsel for 
the plaintiff expressed his views of the daily routine 
and general practice of law students; and on the other 
side what was the duty of such necessary members of 
society was proclaimed. Candy was for the booksellers; 
he said: ‘‘Here the clerk was in the office during 
working hours, and it was part of the routine of the 
day’s work to wash his hands. It is the general prac- 
tice for such clerks to wash their hands in the offices 
where they are employed. That be was forbidden to 
do so (go into the private room) is irrelevant. He was 
acting within the scope of his employment. Venables 
v. Smith, 2 Q. B. D. 279. On the other hand, 
Petheram, Q. C., DeWitt and G. G. Kennedy, re- 
marked in support of the rule for a non suit, that the 
principle is well stated in Whatman v. Pearson, L. R., 
3C. P. 422. Here the clerk was acting for himself, 
and on his own responsibility. His duty was clearly 
to keep in his own room and not to wash his hands in 
the room of his master. Could it have been said that 
the master would have been liable if the clerk had 
washed his hands at some tavern near by during office 
hours, and had left the tap there running? The court 
disposed of the matter by holding that the solicitors 
were not liable, for that the act of the clerk was not 
incidental to his employment, and that he was not 
acting within the scope of hisemployment. Grove, J., 
thought he would have come to the same conclusion 
as that he had arrived at, if there had been no express 
prohibition in the case, and it had merely been shown 
that the clerks had a room of their own and a lavatory 
where they could wash their hands,’ then what 
possible part of the clerk’s employment” (he con- 
tinued) *‘could it be for him to go into his master’s 
room to use his master’s lavatory, and _ not 
only the water but probably his soap and 
towels solely for his, the clerk’s own purpose? What 
is there in any way incident to his employment as a 
clerk? I see nothing.’’ His lordship said it was a very 
nice question. 

We wonder what would have been the decision if the 
clerk had had no basin of his own and been about to go 
into the Chancery Division of the High Court of Jus- 
tice on office business, and his fingers were soiled with 
rumaging among dead suits. Would it not then have 
been within the scope of his employment and duty to 
wash his hands in his master’s basin, using his master’s 
soap and towels, for verily equity requireth a man to 
come into court with clean hands. 
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One Ross (and his partners) occupied a ground floor 
of a building for business premises, and Fedden the 
second floor of the same house, each as tenants from 
year to year. On Fedden’s flat there was that neces- 
sary of modern civilization invented by Sir John Har- 
rington, and referred to by him in his celebrated tract 
called ** The Metamorphoses of Ajax,” and he and his 
had the exclusive use of it and none others had access 
thereto. After all parties had closed up on a Saturday 
evening, water percolated from this private room 
through the first floor to Ross’ premises, causing dam- 
age to his stock-in-trade. The overflow of the water 
was owing to the valve of the supply pipe to the pan 
having got out of order and failed to close, and the 
waste pipe being choked with paper. The defects 
could not have been detected without examination, 
the Feddens did not know of them and had been 
guilty of no negligence. The matter came before the 
judges of the Court of Queen’s Bench, and they held 
that Fedden was not liable for the damage as there 
was no obligation on him to keep in the water at his 
peril. Ross v. Fedden, L. R., 7 Q. B. 661. 

To pass from water to fire. Suppose an upstairs ten- 
ant when he enters into possession finds a stove-pipe 
hole in his floor, and a pipe passing up through it into 
the chimney in his room, and that is the way pro- 
vided by the landlord to enable the tenant below to 
get rid of the smoke from bis fire, and it is necessary 
for the proper enjoyment by the man down stairs of 
his apartments; then the entrant if he makes no 
special contract does not become the absolute posses- 
sor of allthe space comprised within the four walls 
of his holding, but only of that subject to the passage 
and use of the pipe; he takes his room with easement 
attached or upper appurtenant, and if he sever, cut and 
damage the pipe, and render it unfit for use, so that 
the smoke from the room below, instead of passing 
through its proper cylinder into the chimney, escapes 
from the pipe and fillsthe room downstairs, the up- 
stairs tenant is a wrong-doer and liable for damages. 
Culverwell v. Lockington, 24 C. P. (Out.) 611. 

We find it well established that a tenant on the 
second flat is entitled to the use of the stairs and pas- 
sage-way and to the front door; he is not obliged to 
use either the fire escape or a parachute when he 
wishes to get in or out of his rooms. Nor is the land- 
lord entitled to lock up at six o'clock, or any other un- 
reasonable hour, or in fact any hour, and refuse to 
allow the tenant to have akey. This was so held in 
the case of some lawyers who had their offices on a 
second story; and the reason is that when a party 
rents to another premises, he impliediy grants all that 
is indispensable for their free use and full enjoyment. 
If the landlord thinks it necessary for any particular 
reason that the street door should be closed and 
locked at and between particular hours, he should be 
careful to insert such a stipulation in his lease or 
agreement. MacCunan v. Royal Ins. Co., 39 U. C. 
Rep. 515. 

Not only hasa tenant of rooms on an upper floor ofa 
heuse a right of ingress, egress and regress by the front 
door, but (unless otherwise agreed) he is entitled to 
use the knocker and to ring the bell attached to the 
door; and his visitors also have aright to notify people 
of their desire for admission in either way they choose, 
and may do so without any fear of an action of trespass 
being brought against them, no matter how humble 
their station, and although (as Lord Abinger remarked) 
at some houses servants ring the bell and persons of 
superior rank knock. And not only has such a tenant 
the right to use the stairs but also the bannisters 
thereof, and further he is entitled to the benefit of the 
skylight to enable him to see his way up and down 
stairs. Lord Abinger decided this in 1835. A plaintiff 





declared to the effect that he was possessed of four 
rooms in a dwelling-house on Leicester street, Lei- 
cester square (i. e., as the evidence showed, he had 
rented two rooms on the first floor and two on the 
second floor of the defendant's house), by reason 
whereof he ought to have for himself, his family, 
friends and acquaintances, free access into and out of 
the said rooms, up and down the stairs and staircase 
leading to the said rooms, and the benefit of a sky- 
light which before then had lighted the said stairs and 
staircase, and of a W. C. situated on the first floor of 
the said dwelling-house, and of the knocker affixed to 
the street door of the said dwelling-house and of a bel! 
at the side of the said dwelling-house; yet that the de- 
fendant wrongfully bedaubed the bannisters of the 
staircase with filthy and adhesive matter (only tar, as 
the evidence showed,) blocked up the skylight, re- 
moved the W. C., took the knocker from the street 
door and cut the wire from the bell, whereby the 
plaintiff suffered immensely. The learned chief baron 
was against the naughty defendant on all these points, 
and under his direction the jury awarded the plaintiff 
£50 damages. Underwood v. Burrows, 7 C. & P. 26. 

The judge was of the opinion that if all these out- 
rageous things had been done to drive the plaintiff 
away, the defendant might (in order to mitigate dam- 
ages) have shown that the plaintiff and his family were 
bad lodgers and that he did these acts to get rid of 
them. 

Ina tenement house the landlord must keep the 
stairs in order. Ina Scotch case achild fell through 
the railing on the staircase, where a bannister was 
wanting and was killed; the house was occupied by 
twelve different families, allof whom had access by 
this one common stair to the various landings on 
which were their respective apartments. The Court 
of Session held that it was the landlord’s duty to keep 
the bannisters in repair, and that he could not escape 
responsibility for the consequences of their being left 
in a dangerous condition. The owner had to pay 
damages to the child’s father; here however the factor 
in charge of the property had been warned of the state 
of the railing. McMartin v. Hannay, 10 Ct. of Sess. 
Cas. (3d ser.) 411. 

Hedges was the landlord of a house in Red Lion 
street, Wapping, which he let out to several tenants, 
to each of whom he said (in effect if not in words,) I 
let you certain rooms, and if you like to dry your linen 
on the roof you may do so; the roof was flat and 
covered with lead, having a wooden railing on the 
outer edge, and one got to it through a low door at the 
stair-head, about two feet from the rail. Ivay, one of 
the tenants, went on the roof to remove some linen, he 
slipped against the railing, and it being out of repair 
(to the landlord’s knowledge) gave way and let him 
down into the courtyard below, whereby he was in- 
jured. Lord Coleridge agreed with the county court 
judge, and was unable to see any liability on the part 
of the defendant—the landlord—he said that under 
the contract the tenant took the place as he found it, 
if he chose to use the roof he did so cum onere. If 
there had been an absolute contract for the use of the 
roof in aparticular way, it might have been that 
Hedges would have been liable for not keeping it in a 
safe condition. /vay v. Hedges, L. R., 9 Q. B. Div. 
80. 
The plaintiff's counsel did not quote the law of 
Moses on this point, Deu. 22, 8, but then on many 
points the law of Moses does not now hold good in 
England. 

R. VasHon RoGeErs, JR. 





68 


THE ALBANY LAW JOURNAL. 








FIRE INSURANCE CONTRACT ONE OF INDEM- 
NITY MERELY. 


ENGLISH COURT OF APPEAL, MARCH 12, 1883. 
CASTELLAIN V. Preston, 49 L. T. Rep. (N. S.) 29. 
After the date of a contract for the sale of a house which was 
insured against fire, and before completion of the pur- 
chase, the house was damaged by fire, and the insurance 
company, in ignorance of the contract, paid the vendors 
for the damage done. The purchase was subsequently 
completed, the vendors receiving the full amount of the 
purchase-money, and also retaining the moneys paid to 

them by the insurance company. 

In an action by the insurance company to recover the amount 
paid by the company to the vendors, held, that the con- 
tract of insurance wasa contract of indemnity only, and 
therefore the receipt of the purchase-money by the de- 
fendants must be taken into account in calculating the 
amount of the loss sustained by the defendants, and as it 
had the effect of extinguishing such loss, the plaintiff 
was entitled to recover. 


CTION by the chairman of the Liverpool and Lon- 
don and Globe Insurance Company to recover 
from the defendants the sum of £350 paid them upon 
an insurance contract. The opinion state the facts. 
The judgment below was for defendants. 

Brett, L. J. In this case an action was brought by 
the plaintiff as representative of the Liverpool and 
London and Globe Insurance Company, in respect of 
certain money which had been paid to the defendants 
on account of damage done to a building by fire. The 
defendants were the owners of the property so dam- 
aged, and they had made a contract for the sale of it 
to third persons, which contract, on the giving of cer- 
tain notice as to time of payment, would oblige those 
third persons to pay the agreed price. The vendors 
would have to pay the price whether the house were 
burned or not. After the making of the contract and 
before the day of payment the house was burned. It 
was insured by the defendants with the insurance 
company which the plaintiff represents, and it could 
not be suggested that the defendants had no insurable 
interest; for in the first place, they were the legal 
owners of the property; and secondly, the vendees 
might never carry out the contract, and the, vendors, 
the defendants, would then suffer the loss. The de- 
fendants made a claim upon the insurance company, 
and were paid the amount of the damage occasioned 
by the fire. After thatthe contract of sale was car- 
ried out, and the full price paid to the defendants, 
notwithstanding the fire. The plaintiff now sues the 
defendants, not properly speaking, to recover back the 
money actually paid to the defendants, but in respect 
ofthe money so paid, claiming that the insurance 
company is entitled to have the benefit of that money. 
The question to be decided is, can he recover? The 
case was tried before Chitty, J.. and he has come to 
the conclusion that the plaintiff cannot recover. It 
seems to me that the foundation of his judgment is 
this: He does not consider that the doctrine of sub- 
rogation can be applied to the present case. What we 
have to consider is, do we agree with this view or not? 
In order to give my opinion on this question I feel ob- 
liged to revert to what is the foundation of every rule 
with regard to insurance law, which is this: Every 
contract of marine or fire insurance is a contract of 
indemnity, and of indemnity only, the meaning of 
which is that the assured in case of a loss is to receive 
a full indemnity, but is never to receive more. Every 
rule of insurance law is adopted in order to carry out 
this fundamental rule, and if ever any proposition is 
brought forward, the effect of which is opposed to this 
fundamental rule, it will be found to be wrong. There 
are many propositions bearmg on the question, and 
many rufes may be glanced at which are well known 





in insurance law. The doctrine in marine insurance 
law of constructive total loss is adopted solely in order 
to carry out the fundamental rule. It is a doctrine 
which is in favor of the assured, because where the 
loss is not au actual total loss, but is what, as a matter 
of business, is treated as equivalent to a total loss, this 
rule is adopted to carry out the fundamental doctrine 
and give the assured a full indemnity. Grafted on 
that doctrine camethe doctrine of abandonment, 
which is only applicable to cases of constructive total 
loss, and is introduced in favor of the underwriters, 
su that they may have to pay no more than an indem- 
nity. So itappears that these two doctrines were in- 
troduced in order to carry out the two limits of the 
fundamental doctrine to which I have ‘referred, 
namely, that the assured shall get a full indemnity, 
and that he shall get nomore. As I stated in the 
course of the argument, the doctrine as to notice of 
abandonment seems more difficult to support in prin- 
ciple than the other rules of insurance law. It was 
introduced in favor of the underwriters, in order that 
they might not by means of any fraud be obliged to 
pay more than afullindemnity. It is a technical doc- 
trine, because if there was no notice of abandonment, 
although there was a constructive total loss, the as- 
sured did not recover for the loss. Probably the rule 
was originally adopted by merchants for the purpose 
of carrying on business, for otherwise it seems to me 
that the introduction of it by the courts would be an 
encroachment. The doctrine of subrogation is another 
proposition which has been introduced in order to 
carry out the fundamental rule. It was introduced in 
favor of the underwriters, in order to prevent their 
having to pay more than a full indemnity, not on the 
ground that the underwriters were sureties, for they 
ure not so always, although their rights are sometimes 
similar to those of sureties, but in order to prevent the 
assured recovering more than a full indemnity. The 
question is whether the doctrine as applied in insur- 
ance law can belimited Can it be limited to putting 
the underwriters in the place of the assured in order 
toenable them to enforce a contract or a right of 
action? Why should we limit it to this, if the effect 
of so doing would be to entitle the assured to more 
than afullindemnity? That is the fault of the judg- 
ment of Chitty, J., in the court below; it is limited to 
the enforcement of a right of action. In order to ap- 
ply the doctrine properly we must go into the full 
meaning of subrogation, which is the placing of the 
assurer in the position of the assured. In order fully 
to carry out the fundamental principle we must carry 
the doctrine of subrogation so far as to say, that as be- 
tween the underwriters and the assured, the under- 
writer is entitled to every right, whether of contract 
fulfilled or unfulfilled, or in tort, enforced, or capable 
of being enforced, or to any other right, legal or equit- 
able, which has accrued to the assured, whereby the 
loss can be or has been diminished. That is the largest 
form in which Ican put the rule. Iuse the words 
“every right,’’ because I think the doctrine requires 
to be carried to that extent. I think the decision in 
Burnand vy. Rodocanachi, 7 App. Cas. 333, went on 
this foundation. In that case what was paid by the 
American Government was not salvage, but a gift, and 
the persons who received the money so paid had no 
right to it until it had actually come into their hands. 
Iam aware that the cases as to reprisals, Randal v. 
Cockran, 1 Ves. Sr., 98, and Bluauwpot v. Da Costa, 1 
Eden, 130, have been stated to be cases of a gift, but it 
seems to me that they came within the same rule of 
law, because although there was no obligation to make 
the payment, the government always made it, so that 
as a matter of business, it came to be considered asa 
right. This shows thut the doctrine goes much 
further than to extend only to what could have given 
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acause of action. Wherethe contract has been ful- 
filled the right of action is gone. Again take the case 
of a tort feasor who makes good the damage occasioned 
by his tort; there again the right of action is gone, and 
there is no right of action into which the insurer can 
be subrogated; but the insurer could not be subro- 
gated until he had paid the loss, and therefore to con- 
fine the doctrine as suggested would take out innu- 
merable cases. If the right exists in the assured, 
although there may never be a right of action, it seems 
contrary to the fundamental doctrine to say that the 
loss is not to be diminished. For myself I cannot see 
why, if the defendants would have had a right against 
a third party to enforce the contract of sale, the in- 
surers should not have been subrogated into that 
right; but Cotton, L. J., is not satisfied as to this, so 
I will pass by the question, which it is unnecessary to 
decide, because here there was a right to have the con- 
tract fulfilled by the third party, and the assured has 
received from the third party the money payable 
under that contract. I cannot conceive any right by 
which the assured has his loss diminished, which 
would be other than a right affecting the loss. In the 
present case the right affects the loss, enabling the as- 
sured to get the same money which he would have got 
notwithstanding the loss. The present case is the case 
of a contract relating to real property, and therefore 
is somewhat peculiar in its nature. Weare asked to 
say that where the contract is that a person will pay if 
the property is lost, that is to be brought into the ac- 
count, but where itis to pay though the property is 
lost, that is not to be brought in. I cannot see that it 
rests on so fine a distinction. In the course of his 
judgment in the court below, Chitty, J., says (8 Q. B. 
Div. 617): ‘I know of no foundation for the right of 
underwriters, except the well-known principle of law, 
that where one person has agreed to indemnify another, 
he will on making good the, indemnity be entitled to 
succeed to all the ways and means by which the per- 
son indemnified might have protected himself against, 
or reimbursed himself for the loss.’’ This passage is 
quoted from the judgment of Lord Cairns in Simpson 
v. Thompson, 3 App. Cas. 284. Then Chitty, J., goes 
on. ‘* What is the principle of subrogation? On pay- 
ment the insurers are entitled to enforce all the reme- 
dies, whether in contract or in tort, which the insured 
has against third parties, whereby the insured can 
compel such third parties to make good the loss in- 
sured against.’’ It seems to methat heis there con- 
fining the principle of subrogation to rights which the 
insured is entitled to enforce; that is to say, that he is 
confining it to the remedies of the insured. Then he 
goes on and gives instances: ‘‘ Where the owner ofa 
building insures, and the building is destroyed bya 
riot, the insurers on payment, are subrogated to their 
right against the hundred. Where the landlord in- 
sures, and he has a covenant by the tenant to repair, 
the insurance office on payment, in like manner suc- 
ceeds to the right of the lanndlord against the ten- 
ant,’’ etc. I would add, that if the tenant repairs the 
insurer is entitled to receive from the insured a bene- 
fit equivalent to that derived by the insured from 
such repairs. Dealing with Burnand v. Rodocanachi, 
6 Q. B. Div. 633, 7 App. Cas. 333, he says: ‘‘ There the 
underwriters, under a valued policy on the ship, which 
was destroyed by the Alabama, a cruiser, paid as ona 
total loss. The American Government under a treaty 
with the British Government provided a fund out of 
whieh the insured received a sum in respect of the de- 
struction of the ship, and the question was whether 
that sum was part of the salvage. That point was put 
very clearly by Bramwell, L. J., in his judgment, and 
it was held that it was not; that in the circumstances 
the sum received by the ship owner was but a pure 
gift, and there was no right on the part of the insur- 








ers to recover any part of it over against him.” I 
would add to that, because there was no right in the 
assured to receive the money from the American Gov- 
ernment, but their payment to him was a pure gift. 
The decision in Darrel/ v. Tibbitts, 5 Q. B. Div. 560, is 
in favor of the plaintiff in the present case. I shall 
not retract whatI there said. In Darrell v. Tibbitts 
the insurers were not subrogated into a right of action 
oraremedy, but into the advantage of the remedy 
which had been applied, whether it had been enforced 
or voluntarily administered by the person bound to 
administerit. I said there: ‘*The doctrine is well 
established that where something is insured against 
loss either in a marine ora fire policy, after the as- 
sured has been paid by the insurers for the loss, the 
insurers are put into the place of the assured with re- 
gard to every right given to him by the law respecting 
the subject-matter insured ’’ (5 Q. B. Div. 563): That 
is one sentence, and is complete in itself, and so [ in- 
tended it to be; then the same judgment continues: 
‘“‘and with regard to every contract which touches the 
subject-matter insured, and which contract is affected 
by the loss or the safety of the subject-matter insured 
by reason of the peril insured against.’’ I fail to con- 
ceive any contract which gives a right which is not 
affected by the loss or the safety of the subject-matter 
insured. If it is necessary to bring this payment 
within those terms, I am of opinion that here the con- 
tract is affected because the money is paid in conse- 
quence of the contract. In his judgment in the court 
below, Chitty, J., observes, ‘‘that the only principle 
applicable is that of subrogation, as understood in the 
full sense of that term, and that where the right 
claimed is under a contract between the insured and 
third parties, it must be confined to the case of a con- 
tract relating to the subject-matter of the insurance 
which entitled the insurers to have the damages made 
good” (8 Q. B. Div. 625): I think it would be better 
to say, ** which entitled the insured to be put by such 
third parties in as good a position as if the damage had 
not happened.”’ The contract in the present case does 
enable the insured to be put in sucha position, and 
this arises from the contract alone. For these reasons 
it seems to me, that according to the true principle of 
insurance law, and carrying out the fundamental 
doctrine that a policy is acontract of indemnity and 
no more, the plaintiff must succeed. Iam of opinion 
that the plaintiff in the present case is entitled to 
recover, and the judgment appealed from must be re- 
versed. 

Corton, L. J. The appellant in this case represents 
a company, who were insurers of a house. Before any 
loss took place the house was sold. After the contract 
of sale was entered into there wasa fire, and the in- 
surers made a payment in respect of the loss caused by 
that fire. The plaintiff now seeks to recover the 
amouut of such payment. Apparently the claim is for 
money paid, and if it rested on that ground I should 
be inclined to decide against the plaintiff's right to 
recover. But the case can be stated in another way, 
namely, that the payment under the policy has di- 
minished the loss suffered by the assured. Looking at 
it from this point of view, in my opinion, the plaintiff 
isinthe right. The whole question turns on whata 
fire policy really is. It isa contract of indemnity, a 
contract only to pay the exact amount of the loss. To 
ascertain what that loss is one must take into account 
all that comes in to diminish it. When tbe point is 
stated in this way it is clear that the insurers are en- 
titled to the benefit of any thing received by the as- 
sured before the policy is paid. It does not matter, as 
is shown in Darrell v. Tibbitts,5 Q. B. Div. 560, that 
the insurers do not insist on having a calculation made 
before the sum or benefit is received. If they do not 
insist on this they can still claim that what is received 
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by the insured shall be held for the benefit of the in- 
surers. The law is thus stated by Lord Blackburn in 
Burnand v. Rodocanachi, 7 App. Cas. 339: ‘ The gen- 
eral rule of law (and it is obvious justice) is that where 
there is a contract of indemnity (it matters not 
whether it is a marine policy or a policy against fire on 
land, or any other contract of indemnity), and a loss 
happens, any thing which reduces or diminishes that 
loss reduces or diminishes the amount which the in- 
demnifier is bound to pay; and if the indemnifier has 
already paid it, then if any thing which diminishes 
the loss comes into the hands of the person to whom 
he has paid it, it becomes an equity that the person 
who has already paid the full indemnity is entitled to 
be recouped by having that amount back.’’ In Dar- 
reli vy. Tibbitts, 5 Q. B. Div. 560, the question was 
whether the insurers were entitled to the benefit of a 
covenant to reinstate the damaged building, but it 
was not intended in that case to limit the rights of 
the insurers to contracts relating to the same loss 
which makes them liable. It is true that in that case 
the contract, to the benefit of which the insurers were 
held entitled, did relate to the same loss; but the 
rights of insurers are not limited to that; the principle 
goes further, and comes to this, that if money or any 
other benefit comes to the assured, so that the loss is 
thereby diminished, the insurer who indemnifies 
against the loss is entitled to that benefit, and in order 
to ascertain to what the insurer is entitled, it is nec- 
essary to calculate what the ulterior lossis. The dif- 
ficulty arises when one has to consider what ought to 
be taken into account. We were pressed ingeniously 
with that difficulty in the present case, and it was 
urged that this payment of the purchase-money had 
nothing to do with the fire; and it was said, if the 
money is recoverable, why should not a gift be re- 
coverable? But this question may be answered thus: 
Generally a gift would be expressed to be for the bene- 
fit of the insured, and therefore it would be wrong to 
divert it from the purpose for which it was intended, 
and give it to the insurer. This was so in Burnand v. 
Rodocanachi, ubi sup. As tothe case ofa gift from 
the crown, which has been suggested and discussed, it 
is not necessary now to decide whether the benefit of 
such a gift could everin any case be recovered. It 
may be thatthe title of the assured to recover is 
rightly confined to some right or other incident which 
isincident to the property at the time of the loss. 
Here we must consider whether this right to receive 
the purchase-money was incident to property belong- 
ing to the owner at the time of the loss. Here prop- 
erty was insured against fire, and was damaged by fire 
after a contract of sale had been entered into, and the 
insured afterward received the price. If the insured 
receives the whole price, it must be brought in for the 
purpose of ascertaining what the ulterior loss is for 
which he is to be indemnified. Here the purchasers 
paid the purchase-money in full, and thus the vendors 
got the value of the property. Itis clear therefore 
that any thing which they get from the purchaser, and 
which they receive in addition to the 330/. paid them 
by the insurance company, must diminish, or (as in 
the case here) extinguish the loss. The insurers can- 
not properly be said to be entitled to get back the 
money which they have paid, but the amount of such 
money must be taken into account in order to see 
what is the ulterior loss suffered by the assured. The 
insurers might have said that there was not any loss 
against which they were bound to indemnify the 
owner of the property, and that the amount payable 
by the purchaser ought to be taken into account in 
order to ascertain how this question stood; but they 
were not bound to say so, and their having paid under 
the policy cannot now affect cheir rights. The con- 
clusion is, that if there were any doubt as to how far 





the loss was diminished, it would be necessary to as. 
certain it, but if the purchase-money for the property 
has been paid in full, the insurers are entitled to get 
back their money, not as recovering back what they 
have paid, buton the ground that the vendors must 
bring in the purchase-money because it diminishes the 
loss against which the insurers covenanted to indem- 
nify them. Iam therefore of opinion that the judg- 
ment appealed from is erroneous, and ought to be re- 
versed. Chitty, J., said there was no right of subroga- 
tion, beceuse the insurance company could not have 
enforced the contract of sale. This need not be de- 
cided, because the vendors have insisted on the com- 
pletion of the purchase, and the money which they 
have received must be taken into account in estimat- 
ing the amount of the loss. 

Bowen, L. J. I am of the same opinion. The 
answer appears to me to follow asa plain deduction 
from two propositions; first, that a policy of fire insur- 
ance is a contract of indemnity; and secondly, that on 
a contract of indemnity no more can be recovered 
than the amount of the loss sustained. It is clear that 
a fire policy is as much acontract of indemnity asa 
marine policy; the difference is only in the subject- 
matter. In both cases only a person who has an in- 
surable interest can recover. In the able arguments 
of Mr. Gully and Mr. Kennedy it was sought to estab- 
lish a distinction. It was said that a fire policy is not 
quite acontract of indemnity, but there is no justifi- 
cation for that proposition to be found in the authori- 
ties, and Ican see no reason why it should be so. 
What is insured in a fire policy? Not the bricks and 
mortar and timber of the house, but the interest of 
the owner. Why should this interest be different ina 
fire policy and in a marine policy? It is a fallacy to 
suppose that more may be obtained than the amount 
of the loss. We must recollect the ordinary business 
rules of insurance. It is well known that a person who 
has a limited interest in the thing insured may insure 
and recover the total value, subject to this; first, that 
the form of the policy is correct; and secondly, he 
must intend toinsure the full value. He may insure 
to cover his own interest only, or to cover his 
own interest and that of others, but he can 
only hold so much as he intended to insure. 
Take for instance, the cases of carriers and whar- 
fingers, or to illustrate the proposition more ex- 
actly, the case of a mortgagee. He is entitled to insure 
for all the value of the property, but if he only intends 
to insure his own interest, he can only hold the insur- 
ance money to the extent of his own interest. If he 
intended to insure all the property he can hold the in 
surance money for the others who are interested in it, 
but he cannot hold for himself beyond the value of his 
own interest. Take the case of aship. The mortga- 
gee lends 500/. on a ship which is worth 10,000/., and 
insures his own interest. Can it be said that he could 
hold 10,000? That would make the policy a wager 
policy, and a speculation, not a contract of indemnity. 
Or take the case of several mortgagees; there each can 
recover for himself,and hold only the amount of his 
own loss. Is there any real distinction between such 
a case and the case of a mortgagee of a house? I can 
see none. Ineach case we must go back to the doc- 
trine of indemnity to solve the question. In the case 
of a tenant from year to year we are asked to believe 
that he can insure the property to its full value, and 
recover all the insurance money. There may be some 
justification for this contention, drawn from the words 
of James, L. J., in Rayner v. Preston, 18 Ch. Div. 15, 
where he said: ‘In my view of the case it is perhaps 
unnecessary to refer to the act of Parliament as to 
fire insurance. But that act seems to me to show that 
a policy of insurance ona house was considered by the 
Legislature, as I believe it to be considered by the 
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universal consensus of mankind, to be a policy for the 
benefit of all persons interested in the property, and it 
appears to me that a purchaser having an equitable 
interest under a contract of sale is a person having an 
interest in the house within the meaning of the act. 
I believe that there is no case to be found in which the 
liability of the insurance office has been limited to the 
value of the interest of the insured in the house de- 
stroyed. If a tenant for life, having insured his 
house, has the house destroyed or damaged by fire, I 
have never heard it suggested that the insurance office 
could cut down his claim by showing that he was of 
extweme old age, or suffering from a mortal disease.’’ 
I wish to speak with the highest respect and rever- 
ence in commenting on any thing said by so greata 
judge, but I confess I cannot follow those observa- 
tions. It is true that in practice insurance offices do 
not take the trouble to inquire as to the interest of 
persons proposing to insure, but the reason is that gen- 
erally the policy is intended to cover all interests, and 
also there usually are covenants to repair, so that there 
no question can arise. Suppose a weekly tenant in- 
sures, Only meaning to cover his own interest; could 
he recover the full value of the house? It is true that 
the insurer cannot satisfy the claim upon him by 
handing over to the insured tenant the marketable 
value of his term; but the reason for this is that the 
insured loses more. That is all that is meant by 
Wood, V. C., in Simpson v. Scottish Union Jns. Co.,1 
H. & M. 618. I pass on to the case of a life tenant, 
because it is.urged that he does more than insure his 
own interest. It is important to have the facts before 
us when we apply the law. Take the hypothesis ofa 
very old man being tenant, and assume that he meant 
to insure only his own interest. Ido not say that he 
may not have the house put back in the same state in 
which it was before the fire; but if he insures intend- 
ing to insure his own interest only, and he dies a week 
after the fire, | doubt whether the court would give 
the full value of the house to his representatives. In 
each case we must go back to the broad principle. 
Here the case is one of vendor and vendee, and Ray- 
ner v. Preston, 18 Ch. Div. 1, was decided on the 
ground that the vendors were not trustees for the 
purchasers of the money secured by the policy. What 
then is the insurable interest of the vendor which en- 
titles him in the first instance to receive the money? 
It is the beneficial interest of an unpaid vendor, who 
has agreed to sellthe property, but still retains the 
legal estate, and has not received the price. In the 
first instance he can obviously recover on the policy, 
as was decided in Collingridye v. Royal Exchange 
Assur. Co., 3Q. B. Div. 173. Then can he keep the 
whole of the insurance money, having only lost a part, 
say a half, of what he has insured? Suppose, to take 
an extreme case, a man were injured to the extent of 
50l., and he recovered 10,000/. on a policy of insurance; 
that would bea windfall, coming to him in conse- 
quence of the fire; the insurance would be not an in- 
demnity, but a speculation. A person who recovers for 
a total loss must treat 1t as a total loss; he cannot take 
with both hands. In Simpson v. Thompson, 3 App. 
Cas. 284, Lord Cairns said: “I know of no founda- 
tion for the right of underwriters, except the well- 
kuown principle of law that where one person has 
agreed to indemnify another, he will, on making good 
the indemnity, be entitled to succeed to all the ways 
and means by which the person indemnified might 
have protected himseif against or reimbursed himself 
for the loss.’’ Now is there any distinction here on 
the ground that the present cuse is one of fire, wnile 
that was one of marine insurance? Chitty, J., in the 
court below, and the judges who decided the Amer- 
ican cases,on which he seems to have relied, have 
fallen into the mistake of relying upon a distinction 





between fire and marine insurance, whereas there is 
no real distinction except in the diversity of the sub- 
ject-matter insured. In this judgment in the court 
below, Chitty, J., says (8Q. B. Div. 618): ‘An ob- 
vious distinction exists between the case of marine 
insurance and of insurance of buildings annexed to 
the soil. In the case of marine insurance, where there 
is a total constructive loss, the thing is considered as 
abandoned to the underwriters, and as vesting the 
property directly in them. But this doctrine of 
abandonment cannot be applied to the insurance of 
buildings annexed to thesoil. Although the buildings 
annexed are destroyed there cannot be a cession of the 
right to the soil itself.” There seems to be a certain 
cloudiness in the way in which the learned judge 
deals with the doctrine of coustructive total loss. The 
practice of abandonment is based on the doctrine of 
indemnity, and has only become universal since 
policies have ceased to be wager policies. The 
same principle applies both to marine and to fire 
insurance, although it has to be worked out dif- 
ferently in the two cases. If buildings annexed to the 
soil are destroyed it is not a constructive, but an ab- 
solute total loss. The same remarks apply to the 
language used by Shaw, C. J., in delivering the opin- 
ion of the court in King v. State Mutual Fire Ins Co., 
7 Cush. (Mass.) 12, where he says (commenting on the 
cas of Tyler v. 42tna Ins. Co., 16 Wend. N. Y. 385: 
‘** Looking at the analogies and illustrations on which 
the reasoning of the learned chancellor is founded, it 
may be a question whether he has not relied too much 
on the cases of marine insurance, in which the doc- 
trines of constructive total loss, abandonment, and 
salvage are fully acknowledged, but which have slight 
application to insurances against loss by fire.’”’ That 
the cases have only a slight application is true, but that 
is not because a contract of fire insurance is not a con- 
tract of indemnity, but because the subject-matter of 
the two classes of cases is different. Chitty, J , goes 
on to’consider this question of subrogation. I willadd 
very little to what Brett, L. J., has said on that point. 
In speaking of the position’of insurers, it creates a cer- 
tain amount of confusion to call them sureties, for 
sureties guarantee the currying out of a contract or 
performance of a duty by some one else. They under- 
take ‘‘to answer for the debt, default, or miscarriage 
of another person,’”’ but the insarer guarantees that 
no loss shall happen. If there are any means of di- 
minishing the loss the underwriters may pursue them, 
whether they do so by asking to have a contract car- 
ried out or not, whether they are seeking to enforce a 
contract or are suing to recover damages for a tort. 
Mr Gully and Mr. Kennedy say they can only recover 
in respect of an act arising out of the loss; but I think 
the true test is, whether the enforcement of the right 
which they seek to enforce will diminish the loss. If 
the payment diminishes the loss it comes within the 
doctrine of indemnity. Iwill consider the definition 
given by Brett, L. J. Itis just what I want to ex- 
press, except for one small appendage, viz., that ifa 
case occurs which is outside the definition, regard 
must be had to the general rule of indemnity. 1 also 
think there may be alittle difference as to gifts, and 
as to the true meaning and effect of the decision in 
Burnand v. Rodocanachi, 7 App. Cas. 333. What has 
to be considered is, whether the loss is reduced, and 
although no doubt it is hard to think that a voluntary 
gift would have the effect of reducing the loss, still it 
is possible that acase might arise in which it would. 
I think therefore that the voluntariness of the pay- 
ment is not the root of the decision in Burnand v. 
Rodocanachi, but vhe fact that it did not reduce the 
loss. Suppose aman loses money by a fire, and his 
brother writes and sends him a check. In such a case 
if the person who sends the check knows that his 
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brother is insured, and sends the check, intending to 
benefit both the insurer and insured, then I should 
think the insurer would be entitled to the benefit of 
the check to the extent to which it had the effect of 
diminishing the loss falling on the insured; but if he 
does not know of the insurance, or intend to benefit 
the insurer,this would not be so. On the other side of 
the line is the case of Randal v. Cockran,1 Ves., Sr., 
98. The vendors here have been paid the whole 
amount of the purchase-money, and having also re- 
ceived the amount secured by the policy; on what 
principle can they keep it? The lien of the vendors on 
the property was worth something. As to the right 
to enforce specific performance of the contract I will 
not add any thing to what has been said by Cotton, L. 
J.,who understands that subject better than I do. 
But why should not the insurers insist on the ven- 
dors’ lien, and say that the vendors shall not let the 
purchasers off their contract? To hold otherwise 
would make the contract more than acontract of in- 
demnity. Chitty, J., says(8 Q. B. Div 621): “The 
contract of sale was not a contract, either directly or 
indirectly, for the preservation of the buildings in- 
sured. The contract of insurance was a collateral con- 
tract wholly distinct from and unaffected by the con- 
tract of sale.” The answer it, what does it matter? 
For the beneficial interest depends on the contract 
being fulfilled; its fulfillment diminishes the loss. If 
we look at the definition given by Brett, L. J., in Dar- 
rell v. Tibbitts, 5Q. B. Div. 563, 1 think the present 
case comes within it as it stands, but to the word “‘af- 
fected’? I would perhaps add “or which affects.” 
Chitty, J., goes on to say: ‘“‘The attempt now made 
is to convert the insurance against loss by fire into an 
insurance of the solvency of the purchaser.”’ I would 
answer that in the same way. The insurers do not 
guarantee the solvency of the purchaser, but it affects 
the loss against which they have to indemnify the 
vendor. Again Chitty, J., says (8Q. B. Div.) 621: 
* Take the case of a landlord insuring, and the tenant 
under no obligation to repair, a case which I had be- 
fore me the other day, where under an informal 
agreement, evidently drawn by the parties themselves, 
the large rent of 7001. was reserved, and the tenant, 
notwithstanding the fire, was bound to pay the rent. 
I stay here to say that a lease, as has been often held, 
is but a sale pro tanto. Now assume that the build- 
ing in such a case was ruinous, and would last the 
length of the term only. Could the insurers recover a 
proportionate part of each payment of the rent as it 
was made, or could they wait until the end of the 
term, and then say in effect, you have been paid for 
the whole value of the building, and therefore we can 
recover against you? Or to vary the case somewhat 
again, suppose the building at the end of the term was 
only half the value, could the insurers then recover 
half of the sum they had paid? I think not. I think 
all these questions must be answered in the negative, 
but if the plaintiffs are right in their contention, the 
insurers could recover in all those cases.”’ The diffi- 
culty diminishes if we ask what it is that is insured? 
Is the learned judge supposing that the insured in- 
tend to insure all other interests besides their own? 
If so, there is no difficulty. If they do not it isan odd 
case, but to solve it we must try it by the broad prin- 
ciple that the contract is a contract of indemnity, and 
there is the answer to the difficulty. 1 have nothing 
further to add, and I should not have given judgment 
at such length if ic were not for the very great import- 
ance of taking the true view of the nature of the con- 
tract in such cases as the present. 
Judgment reversed. 





JUDGMENT WITHOUT. PERSONAL SERVICE 
DOES NOT MERGE CAUSE OF ACTION. 


VERMONT SUPREME COURT, MAY TERM, 1883. 


NATIONAL BANK OF St. JOHNSBURY V. PEABODY.* 

The plaintiff bank was located in Vermont; one of the de- 
fendants was and still is a resident of Vermont, and the 
other of Louisiana. The plaintiff obtained a judgment by 
default in a court in New Hampshire, having attached 
the defendant’s real estate situated there; but no per- 
sonal service of process was made, no notice was given 
except a constructive one by publication according to the 
laws of New Hampshire, and no appearance by the de- 
fendants. In an action brought upon the same cause of 
action as the former one, held, that the original cause of 
action was not merged in the New Hampshire judgment ; 
and that this action could be sustained. 


| eenad of assumpsit. The opinion states the case. 


Belden and Jde, for defendant. 
Poland, for plaintiff. 


Veazey, J. The demurrer to the replication raises 
the question whether the plaintiff, a national bank lo- 
cated in Vermont, having recovered judgment by de- 
fault against the defendants, oue then and still a resi- 
dent of Vermont and the other of Louisiana, in a court 
of New Hampshire, upon the same cause of action 
upon which the present suit was brought, can main- 
tain this action here, no personal service of the pro- 
cess in the New Hampshire case having been made on 
the defendants and they not having appeared in the 
suit, but that suit having been commenced by attach 
ment of real estate of the defendants situated in New 
Hampshire, and constructive notice given by publica- 
tion according to the laws of New Hampshire. There 
is high authority for holding that if the defendants 
had been residents of New Hampshire, but tempora- 
rily absent from the State, which occasioned the lack 
of personal service, they Would have been npon princi- 
ples of international law subject to the laws and the 
jurisdiction of the courts of that State; therefore the 
plaintiff would also be bound by the New Hampshire 
judgment. Henderson v. Staniford, 105 Mass. 504. In 
Freeman on Judgments, section 570 (3d ed.), the rule 
is thus stated: ‘‘The position however which seems 
to be best sustained, both by reason and by precedents, 
is that each State has the authority to provide the 
means by which its own citizens may be brought be- 
fore its courts; that the courts of other States have no 
authority to disregard the means thus provided; and 
finally that every judgment or deeree obtained in a 
State against some of its citizens by virtue of a lawful 
though constructive service of process should be as 
obligatory upon such citizen in every other State as it 
is in the State where it is taken.”’ In this State the 
law is settled that the New Hampshire judgment, up- 
on the objection of the defendants, would be inopera- 
tive as a judgment in personam. Price v. Hickok, 39 
Vt. 292. 

But it is claimed in behalf of the defendants that as 
they do not here object to the New Hampshire judg- 
ment, the plaintiff is bound by it; that it was void- 
able only, not void. The soundness of this claim de- 
pends upon the scope and effect of the New Hamp- 
shire proceedings. The service in that action was 
sufficient so far as the action wasin the nature of a 
proceeding inrem. That is, the judgment was effec- 
tual to enable the court to reach the property at- 
tached and have it applied in satisfaction so far as it 
went, The amount not being sufficient to satisfy the 
whole judgment gave occasion for further remedy by 


*Appearing in 55 Vermont Reports, 
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this action in Vermont. If the publication of notice 
had not been preceded by an attachment, the New 
Hampshire judgment would have been void as a judg- 
ment in personam, through the statutes of New Hamp- 
shire had provided for notice in this way. This was 
held in the case of Zennoyer v. Neff, 9 U. 8S. 714, a 
leading case where the whole subject of the effect of 
constructive notice is ably discussed. If the New 
Hampshire judgment was absolutely void as a per- 
sonal judgment, then the plaintiff properly disre- 
garded it in bringing this additional action. Treating 
the case of Pennoyer v. Neff, supra, as controlling where 
the notice is by publication without attachment of prop- 
erty, then the only question left is whether the attach- 
ment added any thing to the personal character of the 
judgment. This question seems to be well answered 
by Mr. Justice Miller in Cooper v. Reynolds, 10 Wall. 
308, where in discussing the character and effect of the 
proceeding where there had been an attachment of 
property of an absent defendant and publication of 
notice, followed by a judgment by default, he says: 
“Tf the defendant appears, the cause becomes mainly 
a suit in personam, with the added incident that the 
property attached remains liable, under the control of 
the court, toanswer to any demand which may be 
established against the defendant by the final judg- 
ment of the court. Butif there is no appearance of 
the defendant, and no service of process on him, the 
case becomes in its essential nature, a proceeding in 
rem, the only effect of which is to subject the property 
attached to the payment of the demand which the 
court may find to be due to the plaintiff. That such 
is the nature of this proceeding in this latter class of 
cases is clearly evinced by two well considered propo- 
sitions; first, the judgment of the court, though in 
form a personal judgment against the defendant, has 
no effect beyond the property attached in that suit. 
No general execution can be issued for any balance 
unpaid after the attached property is exhausted. No 
suit can be maintained on suchajudgment in the same 
court, or in any other; nor can it be used as evidence 
in any other proceeding not affecting the attached 
property; nor could the costs in that proceeding be 
collected of the defendant out of any other property 
than that attached in the suit. Second, the court in 
such a suit cannot proceed unless the oflicer finds some 
property of the defendant on which to levy the writ 
of attachment. A return that none can be found is 
the end of the case, and deprives the court of further 
jurisdiction, though the publication may have been 
duly made and proven in court.” 

In the case of Fennoyer v. Neff, Mr. Justice Field 
says this doctrine received the approval of all the 
judges, and after citing and discussing many cases, he 
adds: ** In all the cases brought in the State and Fed- 
eral courts where attempts have been made under the 
act of Congress to give effect in one State to personal 
judgment rendered in another State against non-resi- 
dents, without service upon them, or upon substituted 
service by publication, or in some other form, it has 
been held without an exception, so far as we are aware, 
that such judgments were without any binding force 
except as to property, or interests in property, within 
the State, to reach and affect which was the object of 
the action in which the judgment was rendered, and 
which property was brought under the control of the 
court in connection with the process against the per- 
son. The proceeding in such cases, though in the 
form of a personal action, has been uniformly 
treated, where service was not obtained and the party 
did not voluntarily appear, as effectual and binding 
merely as a proceeding in rem, and as having no opera- 
tion beyond the disposition of the property or some 
interest therein. And the reason assigned for this 
conclusion has been that the tribunals of one State 





have no jurisdiction over persons beyond its limits, 
and can inquire only into their obligations to its citi- 
zens when exercising its conceded jurisdiction over 
their property within its limits.’’ 

This case has been followed by others in the Federal 
courts to the same effect. See Brooklyn v. Insurance 
Co., 99 U. 8. 370; Empire v. Darlington, 101 id. 92; St. 
Clair v. Cox, 106 id. 350. To the same purport was the 
holding in Bissell v. Briggs, 9 Mass. 469. Parsons, Ch. 
J., says: ‘‘ If however these goods, effects and credits 
are insufficient to satisfy the judgment, and the 
creditors should sue an action on that judgment in 
this State to obtain satisfaction, he must fail; because 
the defendant was not personally amenable to the 
jurisdiction of the court rendering the judgment.” 
Similar citations could be made from our own reports 
and from those of other States, but the Federal cases 
are recent and cover the ground. We do not overlook 
that the precise question involved in the above cases 
was mainly as to the rights of the defendants as 
affected by such judgments; but the discussion also 
involved the general character and effect of the pro- 
ceedings. The case of McGilvray v. Avery, 830 Vt. 528, 
most relied on by defendants, was distinguished from 
this by the fact that the New Hampshire court there 
had jurisdiction over the defendant as well as the sub- 
ject-matter of the action. The point here is whether the 
New Hampshire judgment, as a personal judgment, 
was void or only voidable. The ground upon which it 
would be pronounced voidable would be that the court 
never obtained jurisdiction over the persons of the de- 
fendants; but this would make the judgment void. The 
judgment was rendered by reason of jurisdiction over 
property of the defendants. In its operation and 
effect upon that it was neither void nor voidable. Be- 
yond that it was either valid or invalid, independent 
of the choice of either party. It was not erroneous. 
There was no error in it. The proceeding was regular. 
The court had the right to proceed as it did proceed; 
and to the extent that the judgment was satisfied by 
the property attached, the proceeding would bara re- 
covery in this action. To that extent the judgment 
there is available here in behalf of the defendants the 
same as a payment would be. That is, that judgment 
is conclusive between the parties as to the property of 
the defendants there attached and appropriated to its 
satisfaction, but beyond that and as a judgment in 
personam we think it isa nullity. The court having 
no jurisdiction of the defendants, had no power to ad- 
judge as against them upon the amount of the plaint- 
iff's claim, no power to pass upon the defendant's per- 
sonal rights and obligations; therefore a judgment in 
form against them, as an incident of the proceeding 
against the property attached, could not operate as a 
merger of the original claim. We think the proceedings 
had no further force or effect than to enable the New 
Hampshire court to apply the property there attached, 
or its proceeds, on the plaintiffs claim as established 
in that proceeding; that beyond this it created no 
right either against the defendants or in behalf of the 
plaintiff. It therefore furnished no basis upon which 
to bring asuit. We do not think the effect of the at- 
tachment was to aid the constructive service of the 
process so as to make it equivalent to personal service, 
except to the extent that the court was reaching after 
property within its jurisdiction. ‘ Jurisdiction of the 
property does not draw after it jurisdiction of the 
person.” 

The case of Rangely v. Webster, 11 N. H. 299, was 
similar to this in the facts and question involved, and 
the same conclusion was reached. In a well-stated 
opinion the court say: “To maintain the position that 
in the case of an action upon the judgment the judg- 
ment is void, and may be so treated, but that when 
the action is upon the original demand the same judg- 





74 THE ALBANY LAW JOURNAL. 











ment is valid, is to maintain that the form and man- 
ner of the action adopted determine the character of 
the former judgment, its validity, or invalidity, in- 
stead of the facts and circumstances attending its re- 
covery.’ Whittier v. Wendall, 7 N. H. 257; Downer v. 
Shaw, 22 id. 282; Wright v. Boynton, 37 id. 9; Bank v. 
Butman. 29 Me. 19; Kane v. Cook, 8 Cal. 449; Bigelow 
Estoppel, 240, 251. 
Taft, J., dissents. 
Judgment affirmed. 


-_-- o> ° — 

ADULTERY OF WIFE CONDONED NOT DEFENSE 
IN DIVORCE ACTION BY WIFE FOR HUs- 
BANDS SUBSEQUENT ADULTERY. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
SEPTEMBER, 1883. 


CUMMING y. CUMMING. 


A wife committed adultery and confessed the same to her 
husband, who thereafter cohabited with her. Held, that 
such act of the wife was not a defense to an action by her 
against the husband for his adultery committed subse- 
quently thereto. 


| ees for divorce. The opinion states the facts. 


Sohier & Welch, for libellant. 
J.P. Treadwell and E. P. Usher, for libellee. 


ALLEN, J. No testimony was taken at the trial in 
support of the libellee’s offer to prove that the libel- 
lant bad committed adultery and confessed the same 
to him, but for the purpose of determining this case, 
it must be assumed that he could have proved the 
facts which he offered to prove; and the question thus 
presented for decision is, whether a married woman, 
who has committed adultery and confessed it to her 
husband and been expressly forgiven by him, and who 
has lived with him for six years thereafter, is debarred 
from maintaining a libel for adivorce on the ground 
of his adultery committed after such a period of co- 
habitation. There is no statute upon this subject in 
this Commonwealth and no binding authority by way 
of precedent; and the question is therefore a new one 
here. Weare met at the outset with the preliminary 
question whether the court should lay down a general 
rule of law applicable to all cases, or determine each 
case as it arises upon its own merits. We are more in- 
clined to deal with the question as one of principle, 
and to seek for the general rule by which this case and 
other cases presenting similar facts should be gov- 
erned. It is to be observed that such a condonation 
as that which is included in the offer of proof and the 
facts stated in the present case was as complete and 
perfect as could ever exist. It is to be assumed in our 
consideration of the question that there was an ex- 
press confession of adultery and an express forgiveness 
followed voluntary cohabitation or a number of years. 
Theeffect of cohabitation asa condonation may be sup- 
posed to be less stringent upon a wife than upon a hus- 
band, forthe reason that she may be more under 
marital authority, sub potestate, and more destitute of 
advice and assistance. And it has accordingly been 
considered that the force of condonation, as a bar to 
proceedings for a divorce, varies according to the cir- 
cumstances. Beeby v. Beeby, 1 Hagg. 789. In the case 
before us, the condonation was on the part of the hus- 
band, and nothing appears in the offer of proof to show 
that there was any thing to mislead him in any way, 
or any misapprehension on his part, or any thing to 
prevent him from leaving his wife at once upon the 
discovery of her offense, or that there has been any 





subsequent misconduct on her part, or violation of the 
implied condition upon which a condonation rests. It 
is further to be observed that recrimination, as a bar 
to a divorce, is not limited to a charge of the same na- 
ture as that alleged in the libel. Handy v. Handy, 124 
Mass. 394,and cases cited; Drummond v. Drummond, 
2Am. & Tr. 268. The whole ground of condonation 
goes upon theground that there is in law no such 
thing as an unpardonable offense against the marriage 
relation. Even adultery is not universally found to 
be unpardonable in actual experience, and it should 
not be deemed to be so inlaw. It isan offense which 
may, atthe option of the injured party, serve as the 
ground for a divorce; or it may be overlooked and for- 
given. Thecourse to be pursued is a matter to be de- 
termined when the facts become known. The question 
then presents itself. The opportunity is afforded fora 
separation, for an escape from the marriage relation 
with its duties and burdens and indignities, and it 
may be its oppressions and cruelties; and there is also 
the chance, the possibility, of some degree of comfort 
and happiness from a united family and of various ad- 
vantages springing from a continued reunion. Various 
motives may prompt the injured party to endure the 
sense of wrong and to condone the offense. But what- 
ever the motive, if one is under no stress of circum- 
stances, but is free to act in either way, and who has a 
full understanding of all the facts, deliberately and 
freely elects to condone the offense and to take the 
real or stipposed advantages which are expected to 
arise therefrom, it is better to hold, as a general rule, 
that the day for legal complaint has passed, and that 
the mouth of the injured party ought thereafter to be 
sealed as to that particular offense, unless a similar of- 
fense is repeated in the future. To hold otherwise 
would operate to some extent as an encouragement or 
license to the condoning party to commit offenses 
against the marriage relation, and would also tend to 
give a constant sense of inequality between the parties 
in respect to their legal rights. All condonation is ina 
sense conditional; that is, there isan implied condi- 
tion that the same offense shall not be repeated. It is 
not however attended with the further condition that 
the offender shall be disqualified from thereafter alleg- 
ing any ground of complaint for subsequent miscon- 
duct against the condoning party. No such inequal- 
ity should be established by an arbitrary rule of law 
applicable to all cases. Condonation restores equality 
before the law. 

We have not overlooked the consideration that an 
original adultery by alibellant may have had the ef- 
fect to weaken the sense of the obligation of the mar- 
riage contract on the part of the libellee, and that for 
this reason a divorce under such circumstances ought 
to be refused. This consideration is of weight, and 
would deserve especial attention, if judicial discretion 
were to be exercised in determining a case; but it is 
not sufficient to overcome the controlling reasons in 
favor of the establishment of a general rule to the con- 
trary. Forthese reasons, we are of opinion that, even 
if the libellee could have succeeded in establishing by 
proof the facts stated in his offer, they would have 
constituted no defense; and that therefore there was 
no occasion to go into the evidence and ascertain and 
determine the facts. 

Divorce to be granted. 


—__—_—_¢@———————— 


MARYLAND COURT OF APPEALS AB- 
STRACT.* 
CONSTITUTIONAL LAW—IMPAIRING CONTRACT— 
CHARTER OF RAILROAD COMPAN Y—EMINENT DOMAIN.— 
An act of Legislature of Maryland provided thus: 





* To appear in 60 Maryland Reports, 
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* All railroads within the State of Maryland which 
cross or connect with any other road, or which may 
hereafter be so constructed or built, shall be required 
to permit the road so crossing or connecting, to use 
their track or roadway for the passage of the locomo- 
tives, cars and tonnage, at a rate of tolls for passage of 
trains and tonnage not exceeding the rate per ton per 
mile, or proportionate part of a mile so used, as is 
charged for through freight per ton per mile; provided 
however that the right of any road to use the track of 
any connecting road under this act shall not be ex- 
tended to agreater distance than five miles.’’ Held that 
the act did not apply to a previously incorporated 
railway company, whose charter contained no pro- 
vision allowing such legislation in reference to the 
company, and that an appropriation of the property 
of the company for such purpose could only be made 
under the right of eminent domain upon compensation 
being made. Balto. & Havre de Grace T. Co. v. Union 
Railroad Co., 35 Md. 224; Seneca Road Co. v. Auburn 
& Rochester Co., 5 Hill, 174; Old Colony & Fall River 
R. Co. v. County of Plymouth, 14 Gray, 155; Grand 
Junction R. Co. v. Commissioners of Middlesex, id. 
553; Lake Shore & Michigan Southern R. Co. v. Cin- 
cinnati, Sandusky & Cleveland R. Co., 30 Ohio St. 604; 
Grand Rapids, etc., R. Co. v. Grand Rapids & Indiana 
R. Co., 35 Mich. 265; Jersey City & Bergen R. Co. 
v. Jersey City & Hoboken R,. Co., 20 N. J. Eq. Rep. 61. 
Pennsylvania Railroad Co. vy. Baltimore & Ohio Rail- 
road Co. Opinion by Miller, J. 

[Decided June 10, 1883.) 


CORPORATION—CONFLICT OF LAW—JURISDICTION 
AS TO.—A controversy between bona fide stockholders 
of a corporation on the one side, and those claiming to 
be stockholders, and the president and directors on 
the other, can only be determined by the courts of the 
State by which the corporation was created. And in 
such controversy the corporation must be made a 
party. Robinson v. Smith, 3 Paige, 222; Davenport v. 
Dows, 18 Wall. 626; Greaves v. Gough, 69 N. Y. 167; 
Charleston Ins. v. Sebsing, 5 Rich. Eq. 342. Wilkins 
v. Thorne. Opinion by Miller, J. 

[Decided June 19, 1883. ] 


JURY—WHEN OBJECTION TO AGE OF JUROR MUST BE 
RAISED.—After verdict rendered, it is too late to ob- 
ject that a juror was not of proper age, although the 
party was not aware of the fact prior to the verdict. 
Queen v. Hepburn, 7 Cranch, 290; Hollingsworth v. 
Duane, 4 Dall. 353; Amherst v. Hadley, 1 Pick. 38; 
People v. Jewett, 6 Wend. 386; United States v. 
Baker, 3 Ben. 68; Gormley v. Laramore, 40 Ga. 253; 
Wassum v. Feeney, 121 Mass. 98; Rex v. Sutton, 8 
Barn. & Cress. 417. Johns v. Hodges. Opinion by 
Ritchie, J. 

(Decided May 4, 1883. ] 


——___@ 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1883.* 

ALIMONY—ATTACHMENT TO COMPEL PAYMENT OF.— 
Where a defendant is attached and brought before the 
court or a District judge to show cause why he should 
not be adjudged guilty and punished for contempt in 
refusing to obey an order directing him to pay tem- 
porary alimony and suit-money, the proceeding is of a 
criminal nature. Hawkins’ Pleas of Crown, Attach- 
ment; Comyn’s Digest, Attachment, A, 2; 4 Bl. Com. 
283, 284; Williams’ case, 26 Penn. St. 19; State v. 
Matthews, 37 N H. 450: Whittem v. State, 36 Ind. 196; 
Peyton's Appeal, 12 Kans. 438. State of Kansas v. Dent. 
Opinion by Horton, C. J. 





* Appearing in 29 Kansas Reports. 








ELECTION — BRIBED VOTE VOID — LOCATION OF 
COUNTY SEAT.—A vote which is cast by the voter upon 
any question, in consideration of money or property 
given to the voter personally, is void, and will never 
be counted. The Kansas statute provides thata can- 
didate who gives or offers a voter any money or other 
property for his vote will be denied the office which in 
this way he is seeking to obtain. Held, that this rule 
will be enforced, even though, without counting the 
vote bribed or sought to be bribed, the candidate has 
a clear majority of the votes cast; or though the 
bribery was indirectly attempted by an offer to dis- 
charge the duties of the office at less than the stated 
salary, and thus pro tanto to reduce the taxation upon 
each individual; or even though the bribery consists 
only in an offer to make a donation to some public 
purpose, and thus presenting to the voter other con- 
siderations than those of personal fitness for the of- 
fice. State v. Purdy, 36 Wis. 213; State v. Collier, 72 
Mo. 13; Carrothers v. Russell, 53 Iowa, 350. See also 
Nichols v. Mudgett, 32 Vt. 546; Cooke v. Shipman, 24 
Ill. 614; Tucker v. Aiken, 7 N. H 113; State v. Olin, 
23 Wis. 309. But where the question is as to the loca- 
tion of a county seat, that question is one of conven- 
ience and material advantages; and where citizens of 
atown, contesting for such county seat, offer to do- 
nate money or other property to the county in case 
the county seat is located at such town, that offer pre- 
sents no cousiderations which may not properly be 
considered by the electors, and vitiates no votes cast 
in pursuance of such offer. State of Kansas v. Elting. 
Opinion by Brewer, J. 

NEGLIGENCE— EVIDENCE — EXAMINATION OF  IN- 
JURY OF PLAINTIFF.—On the trial, in an action for 
damages for personal injuries of a permanent as well 
as temporary character to the plaintiff's eyes, where 
the plaintiff himself testified concerning his injuries, 
and no physician or surgeon or medical expert was ex- 
amined as a witness in the case, the plaintiff may be 
required by the court, upon a proper application being 
made therefor by the defendant, to submit his eyes to 
areasonable and proper examination by some com- 
petent expert, forthe purpose of ascertaining the na- 
ture, extent, and permanency of his injuries; the 
court exercising inall such cases a sound judicial dis- 
cretion. Atchison, Topela, etc., Railroad Co. v. Thul. 
Opinion by Valentine, J. 


PROBATE LAW—CLAIM FOR DEATH FROM NEGLI. 
GENCE NOT ASSET OF ESTATE.—A claim for damages 
for causing the death of a party, under section 422 of 
the Code, is prosecuted by the administrator for the 
benefit of the widow and children or next of kin of 
the deceased, and is not an estate of the deceased to 
be administered within this State, within the mean- 
ing of the act respecting executors and administrators. 
Perry v. St. Joseph and Western Railroad Co. Opinion 
by Horton, C.J. 


——$_$_ 


MICHIGAN SUPREME COURT ABSTRACT. 
OCTOBER 83, 1883. 

BoUNDARY— BY NAVIGABLE STREAM — TAKES TO 
CENTER INCLUDING ISLANDS—CITY PLAT.— When a lot 
is conveyed as designated in city plat bounded on a 
navigable stream, with the water as a boundary, such 
conveyance carries with it the land under the water 
to the center of the stream. And any island between 
the shore and the center is appurtenant to the shore 
and passes with it. See Norris v. Hill, 1 Mich. 202; 
Gas-light Co. v. Industrial Works, 28 id. 181; Attorney- 
General v. Sup’rs of Bay, 34 id. 46; Maxwell v. Bay 
City Bridge Co., 41 id. 453; Twogood v. Hoyt, 42 id. 
609; Pere Marquette Boom Co. v. Adams, 44 id. 403; 
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Richardson v. Prentiss, 48 id. 88; Cole v. Welts, 49 id’ 
450; Ingraham v. Wilkinson, 4 Pick. 268; Giraud v. 
Hughes, 1 Gill & J. 249; People v. Canal Appraisers, 13 
Wend. 355; Lunt v. Holland, 14 Mass. 151; 1 Cooley 
Bi. 501, n. 3; Canal Commissioners v. Tibbitts, 5 Wend. 
423; Browne v. Kennedy, 5 Har. & S. 195; Adams v. 
Pease, 2 Conn. 481; Palmer v. Mulligan, 3 Caines, 307; 
Jackson v. Louw, 12 Johns. 252; People v. Platt, 17 id. 
201; Hooker v. Cummings, 20 id. 91; Carter v. Murcot, 
4 Burr. 2162; 12 Mod. 510; Ang. Water-courses (7th 
ed.), 44-53; Handly’s Lessee v. Anthony, 5 Wheat. 375. 
Fletcher v. Thunder Bay River Boom Co. Opinion by 
Sherwood, J. 


MASTER AND SERVANT—UNSAFE MACHINARY—CON- 
TRIBUTORY NEGLIGENCE RELIEVING MASTER FROM 
LIABILITY.—A failure by an employee engaged in 
coupling cars to examine as to the nature of “ dead- 
woods ”’ upon cars with which he had to do, he/d con- 
tributory negligence preventing a recovery against 
the company employing him, for injury from such 
* deadwoods”’ while at work. If the appliances were 
dangerous it wasa risk of the employment which he 
took upon himself. The general rule that ‘‘when a 
person enters the service of arailroad company he as- 
sumes the risks and dangers incident thereto, and can- 
not demand compensation from his employer for ac- 
cidental injury,” is well settled in this State. Davis 
v. Detroit & M. R. Co., 20 Mich. 105; Quincy Mining 
Co. v. Kitts, 42 id. 34; Michigan Cent. R. Co. v. 
Smithson, 45 id. 212; Swoboda v. Ward, 40 id. 425. It 
is also equally well settled by several decisions of this 
court that ‘‘the employer is charged with the duty of 
care to those in his service and must not subject them 
to risks by his own negligence.’’ Michigan Cent. R. 
Co. v. Smithson, 45 Mich. 212; Chicago & N. W. R. Co. 
v. Bayfield, 37 id. 205. See also Mad River, ete., R. 
Co. v. Barber, 5 Ohio St. 541; Davis v. Detroit & M. 
R. Co., 20 Mich. 105; Indiana B. & W. R. Co. v. Flani- 
gan, 77 Ill. 365; Baldwin v. Chicago R.1.& P. R. Co., 
5U Lowa, 680; Way v. Illinois Cent. R. Co., 40 id. 341; 
Chicago & N. W. R. Co. v. Ward, 61 Ill. 131. Hath- 
away v. Michigan Central Ruilroad Co. Opinion by 
Sherwood, J. 


PRESUMPTION — OF PERFORMANCE OF OFFICIAL 
putTy.—The presumption of law that an officer per- 
forms his duty ought to prevail until the fact was dis- 
proved. This is avery necessary presumption where 
considerable time has elapsed since the official act was 
done or should have been done, and it ought to pre- 
vail, so far at least as to throw the burden of proof 
upon the party questioning it, unless the circum- 
stances of the case overturn it. Ward's Lessee v. Bar- 
rows, 2 Ohio St. 241; Conwell v. Watkins, 71 IIl. 488; 
Farr v. Sims, Rich. Eq. Cas. 122; 8. C., 24 Am. Dec. 
396; Hilts v. Colvin, 14 Johns. 182; Hartwell v. Root, 
19 id. 345; State v. Howard, 10 Iowa, 101. This rule 
was applied in Cofield v. McClelland, 16 Wall. 331, in 
support of a conveyance of public lands made by a 
probate judge, which could only be lawfully made 
after publication of a notice which was not proved to. 
have been given; the court speaking of it as a rule well 
settled and often applied. Sinclair v. Learned. Opin- 
ion by Cooley, J. 

PUBLIC OFFICER—TRESPASS BY — HIGHWAY OVER- 
SEER CUTTING DRAINS INJURING NEIGHBOR'S LAND.— 
Highway authorities have no moreright than private 
persons to cut drains, the necessary result of which 
will be to flood the lands of individuals. Ashley v. 
Port Huron, 35 Mich. 296; 8. C., 20 Am. Rep. 629. A 
highway overseer has a discretion in deciding how and 
where he will expend highway labor, but itis a dis- 
cretion limited by the rights of individuals, and when 
he invades those rights he becomes liable. Tearney v. 
Smith, 86 Ill. 391. And when he is liable for a lawless 





act, all his assistants are liable with him for the con- 
sequent injury. Story Ag., §$311, 312; Brown v. How- 
ard, 14 Johns. 119; Coventry v. Barton, 17 id. 142; 8. 
C., 8 Am. Dec. 376; Fiedler v. Maxwell, 2 Blatehf. 552; 
Tracy v. Swartwout, 10 Pet. 80; Smith v. Colby, 67 
Me. 169. Cubit v. O’Dett. Opinion by Cooley, J. 


SHERIFF—NO RIGHT TO POUNDAGE UNLESS COLLEC- 
TION MADE.—Where a sheriff levies on real estate and 
no sale is madeand no moneys collected, he is not en- 
titled to poundage although he refrains from making 
sale under the direction of the judgment creditor. The 
common law gave no fees to sheriffs. 10 Moody, 139; 
Hildreth y. Ellice, 1 Caines, 192; Campbell v. Cothran, 
56 N. Y. 279; 2 Bac. Abr. ‘“ Fees,’’ 463. No question 
of quantum meruit is therefore applicable to this sub- 
ject. Preston v. Bacon, 4 Conn. 471. The written 
law fixes the sheriffs compensation for his services 
in serving process and collecting on executions, and 
any charges made and collected in violation of law in 
excess of amounts prescribed, are visited with heavy 
penalties. The statute of 29 Eliz., ch. 4, impliedly per- 
mitted the taking of fees by the sheriff for executing 
certain process. Grose, J., in Woodgate v. Knatch- 
bull, 2 Term R. 158, referring to the statute, says that 
“it was the intention of the Legislature that the sher- 
iff should be paid in proportion to the sum levied out 
of the sum levied, and that the sheriff should only 
levy what was really due.’’ The term ‘‘levy’’ is here 
used in its strict sense. It includes both the seizure 
and the sale of the property taken upon the execution 
8 Bouv. Law Dict. 39. This statute did not make the 
fees to the sheriff a charge to the defendant, and the 
plaintiff hadto pay them. By the statute (43 Geo. III, 
ch. 46) the sheriff was allowed to levy his poundage in 
addition tothe debt mentioned on the execution. 
“The principle of the statute was to measure the com- 
pensation to the sheriff for executing a fi. fa. by the 
amount collected upon it. If he collected nothing, no 
compensation was due. This was the general prin- 
ciple.” Based upon these two English statutes is 
founded the statute of New York upon this subject. 
This statute has frequently come under the considera- 
tion of the courts of that State, and it seems to be 
settled that when the sheriff proceeds to sale ona fi. 
fa. he is entitled only to his poundage on the sum 
actually made, and whenever the plaintiff interferes 
and prevents a sale by settlement or compromise, and 
a satisfaction of the judgment is obtained, he is en- 
titled to poundage on the amount realized by the 
plaintiff. Allen Sheriffs, 355; Parsons v. Bowdoin, 17 
Wend. 14; Adams v. Hopkins, 5 Johns. 252; Scott v. 
Shaw, 13 id. 878; German-Amer. Bank vy. Morris Run 
Coal Co., 68 N. Y. 590; Crocker Sheriffs, § 1162. To 
the same effect are the decisions under the English 
statute, and in several of the States. Alchin v. Wells, 
5 Term R. 471; Bullen v. Ansley, 6 Esp. 111; Impey 
Sheriffs,159; Boswell v.Dingly, 4 Mass. 411; Baldwin v. 
Shaw, 35 Vt. 273. Peck v. City National Bank. Opin- 
ion by Sherwood, J. 


SURETYSHIP—SURETY NOT DISCHARGED BY AGREE- 
MENT TO FORBEAR SUIT.—It is not the forbearance to 
collect, or the promise to forbear, but the contract 
which operates the discharge of a surety. Page v. 
Webster, 15 Me. 249; S. C., 33 Am. Dec. 608; Tuder v. 
Goodloe, 1 B. Mon. 322; Greely v. Dow, 2 Mete. 176; 
Agee Vv. Steel, 8 Ala. 948; Wheeler v. Washburn, 24 Vt. 
293; Howell v. Levier, 1 Lea, 360; S. C., 27 Am. Rep. 771; 
Berry v. Pullen, 69 Me. 101; 8. C., 31 Am. Rep. 248. In 
this State the failure of the creditor to enforce his de- 
mand against the principal at the request of the surety 
will not have the effect to release the surety; for Pain 
y. Packard, 13 Jéhns. 174, which originated that doc- 
trine, is repudiated in this State, as it is in most 
others. Inkster v. First Nat. Bank, 30 Mich. 143. In 
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Parker v. Leigh, 2 Starkie, 228, the acceptor of a bill of 
exchange, drawn by one Williams, was sued upon it. 
It was proved in defense that the plaintiff, when ap- 
plied to on behalf of the defendant, against whom he 
held other claims, had said he should look to Will- 
iams for payment of this bill, and upon that state- 
ment the other demands had been paid. Lord Ellen- 
borough held this to be no defense, there being neither 
an express renunciation of all claim, nor a considera- 
tion forany. A somewhat similar case is Adams v. 
Gregg, 2 Starkie, 531; and there the statement of the 
holder of a bill to the accommodation acceptor, that 
he should not be troubled upon it, was held no de- 
fense. And see Dingwalt v. Dunster, 1 Doug. 247; 
Ellis v. Galindo, id. 250, note. In Mahuriny. Pearson, 
8 N. H. 539, it appeared that the surety on a note had 
informed the holder that he wished it sued as soon as 
due, as he did not wish to stand security any longer. 
The holder replied that a part of the note had been 
paid and arrangements made for the remainder, and 
he should not call on the surety for it. Parker, J., 
said: ‘The evidence offered is not sufficient to dis- 
charge the surety. Mere delay by the creditor to col- 
lect the debt, after a request to that effect by the 
surety, will not operate as a discharge; and we are of 
the opinion that the evidence doves not show such a 
renunciation of all claims upon the surety as can avail 
to discharge him, without any consideration paid or 
evidence of loss sustained. Whether evidence of the 
latter description is admissible in such case may per- 
haps admit of question.”’ In Driskell v. Mateer, 31 
Mo. 325, the evidence was that the surety said to the 
creditor that he must make the amount of the note 
out of the principal, and the creditor replied that he 
need put himself to no further trouble about the note; 
that he had made a present of it to the principal. This 
was held to be no release of the surety unless in con- 
sequence thereof he had changed his situation, as by 
surrendering securities or forbearing to demand 
them. A case much like this and decided the same 
way is Brubaker v. Okeson, 26 Penn. St. 519. Michi- 
gan State Insurance Co. v. Soule. Opinion by Soule, J. 


—_—_—___¢__— 
SUPREME JUDICIAL 
ABSTRACT .* 


MAINE COURT 


DAMAGES—IN ACTION FOR NEGLIGENCE—PLEADING 
—PUNITIVE DAMAGES—SETTING FIRE—EVIDENCE.—(1) 
In an action of the case for losses sustained by the 
negligence of the defendant punitive damages may be 
allowed when the act or omission was willful and 
wanton, though it is not thus alleged in the declara- 
tion. In Hopkins v. Atlantic and St. L. R. Co., 36 N. 
H. 9, which was an action to recoverfdamages for the 
negligence of the defendant, Perley, C. J., says: “ It 
is objected that in this case exemplary damages cannot 
be recovered, because the foundation of the action is 
negligence, and not a willful and malicious fact of the 
defendants. Such damages are awarded for the sake 
of the public example, or to punish some act or default 
which has more or less the character of a crime. The 
right to recover them is not confined to one form of 
auction. They may be recovered in case as well as 
trespass. Goodspeed v. Bank, 22 Conn. 630; Fleet v. 
Hollenkemp, 13 B. Mon 219; Day v. Woodworth, 
13 How. 363.”" In Wilson v. Brett, 11 M. & W. 113. 
Rolf, B., said that he could see no difference between 
negligence and gross negligence; that it was the same 
thing with the addition of a vituperative epithet. This 
observation has met with approval. In Railroad Co. 
v Lockwood, 17 Wall. 357, the court say, referring to 
the distinction between slight and gross negligence; 





*To appear in 75 Maine Reports. 





“In each case the negligence, whatever epithet we 
give it, is failure to bestow the care and skill which 
the situation‘demands; and hence perhaps it is more 
strictly accurate to call it simply negligence.’ (2) In 
an action of the case for losses sustained by negligently 
setting fire to the plaintiff's grove, which she rented for 
picnics and to pleasure parties, it was held admissible 
to show that the defendant said “he wished to God 
it had burned the whole of it.””. (3) In such an action 
it is not admissible to show that parties hiring the 
grove trespassed upon the defendant or that the grove 
was resorted to by persons of ill repute and disorderly 
persons. Wilkinson v. Drew. Opinion by Apple- 
ton, C. J. 

[Decided July 21, 1883.] 

NEGLIGENCE — DOING UNLAWFUL ACT NOT, NECES- 
SARILY—SETTING FIRE BY STEAM ENGINE.—In an ac- 
tion to recover damages for burning of property, 
caused by the use of a stationary steam engine which 
was erected and used without a license, held, that 
the remedy was at common law, that to maintain the 
action the plaintiff must prove that the engine from 
its location, improper construction or insufficient re- 
pair was in fact a nuisance to the plaintiff, or that the 
defendants Were guilty of negligence by reason of 
which fire was communicated to the mill and from ‘t 
to plaintiff's buildings. That the court cannot declare 
as a matter of law that the engine if located in a proper 
place and properly constructed and used, was in its 
nature calculated to do mischief to the property of any 
person. Cases referred to, Ryland v. Fletcher, 3 Law 
Rep., H. L. 330; Jones v. Festiniog R. Co., L. R., 3 Q. 
B. 733; Salisbury v. Herchenroder, 106 Mass. 458; Frye 
v. Moor, 53 Me. 583; Bowden v. Lewis, 13 R. I. 189; 
Sharp v. Powel, L. R., 7 C. P. 253. The law is re- 
garded as well settled in this country by a line of de- 
cisions well considered that one doing a lawful act in a 
manner forbidden by law, is not absolutely liable for 
an injury caused to a third party by the act; nor is the 
violation of law in doing it conclusive evidence of 
negligence. Buker v. Portland, 58 Me. 199; Larrabee 
v. Sewall, 66 id. 376; Gilmore v. Ross, 72 id. 194; Kid- 
der v. Dunstable, 11 Gray, 342; Spofford v. Harlow, 3 
Harlow, 3 Allen, 176; McGrath v. New York & H. R. 
Co., 63 N. Y. 522; Massoth v. Delaware & H. Canal Co., 
64 N. Y. 524; Knupfle v. Knickerbocker Ice Co., 84 id. 
488; Hoffman v. Union Ferry Co., 68 id. 385; Lock- 
wood v. Chicago, ete., R. Co., 54 Wis. 99. Burbank v. 
Bethel Steam Mill Co. Opinion by Libbey, J. 
(Decided Aug. 2 1883.] 


_ 


WISCONSIN SUPREME COURT 
NOVEMBER 20, 1883. 


ABSTRACT. 


CONTRACT CONSTRUED MORTGAGE — STATUTE OF 
FRAUDS—PAROL AGREEMENT—PURCHASE OF LANDS— 
DEBT OF ANOTHER.—(1) It is well settled that where 
the owner of the equity of redemption procures an- 
other to advance money and bid in his property on 
sheriff's sale, and take the title thereof for the benefit 
of such owner, with the understanding that he will 
reconvey the same to such owner on repayment of the 
money so advanced and interest, the transaction in 
equity constitutes a mortgage. Sweet v. Mitchell, 15 
Wis. 641; Spencer v. Fredenthal, id. 666. The same 
principle applies where lands are purchased from a 
third person for the use and benefit of one in posses- 
sion. (2) An agreement in such case is not void under 
the statute if in parol. In Young v. French, 35 Wis. 
116, the court stated one distinction between cases 
within and without the statute thus: ‘‘ Where the 
party promising has for his object some benefit and 
advantage accruing to himself, and on that considera- 
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tion makes the promise, this distinguishes the case of 
an original undertaking from one within the statute.” 
This is quoted approvingly in Clapp v. Webb, 52 Wis. 
641. The distinction thus stated is substantially the 
same as that announced in Nelson v. Boynton, 3 Mete. 
400, which was followed in Alger v. Scoville, 1 Gray, 
397; Draper v. Putnam, 7 Allen, 174; Burr y. Wilcox, 
13 id. 273; Ames v. Foster, 106 Mass. 403. Tothe same 
is the opinion in Fullam v. Adams, 37 Vt. 403. Hoile 
v. Bailey. Opinion by Cassoday, J. 

NEGLIGENCE — INJURY TO LICENSEE — CARE RE- 
QUIRED AS TO LICENSEE.—A railway company held lia- 
ble to one injured by the explosion of a steam boiler 
on its premises negligently left unattended though he 
was there merely by license or acquiescence of the com- 
pany. The cases Nicholson v. Railroad Co., 41 N. Y. 
525: Sutton v. Railroad Co., 66 id. 243; Johnson v. 
Railroad Co., 125 Mass. 75; Sweeney v. Railroad Co., 
10 Allen, 368; Carleton v. F. I. & S. Co., 99 Mass. 216; 
Gillis v. Railroad Co., 59 Penn. St. 129; Murray v. 
Me Lean, 57 Ill. 378; Isabeli v. Railroad Co., 60 Mo. 
475; Gallagher v. Humphrey, 6 L. T. Rep. (N. 8.) 684; 
Hounsell v. Smyth, 7 C. B. (N. 8.) 743, considered and 
distinguished. In Vanderbeck v. Hendry, 34 N. J. 
Law, 472, the court says: “It is well settled that the 
permission for or acquiescence in passage over danger- 
ous lands, whether naturally so or by reason of their 
use, creates no duty except to refrain from acts which 
are willfully injurious or knowingly in the nature of 
a trap, and except also where the circumstances are 
such that the concealment of hidden dangers would be 
in the nature of fraud, and then the duty would be to 
disclose them. The ruleis that he who enjoys the 
permissive or passive license is on!y relieved from the 
responsibility of a trespasser, and must assume all the 
ordinary risks attached to the nature of the place or 
business carried on.”’ Tloffman v. Railroad Co., 87 N. 
Y. 25; Rounds v. Railroad Co., 64 id. 129: Driscoll v. 
Newark, ete., Co., 37 N. Y. 657; Frick v. Railroad Co., 
5 Mo. App. 48; Daley v. Railroad Co., 26 Conn. 591; 
Hydraulic Works Co. v. Orr, 83 Penn. St. 382. Davis 
v. Chicago & Northwestern Railway Co. Opinion by 
Taylor, J. 


TAXPAYER—SUIT MAINTAINABLE BY, TO PREVENT 
MISAPPROPRIATION OF PUBLIC MONEY.—A_ suit is 
maintainable by tax payers against county supervisors 
to prevent a fraudulent sale of tax certificates belong- 
ing to the county. See Peck v. School District, 21 
Wis. 516; Whiting v. Railroad Co., 25 id. 167; Lawson 
v. Schneller, 33 id. 288; Judd v. Fox Lake, 28 id. 583; 
Phillips v. Albany, id. 340; Roe v. Lincoln Co., 56 
id. 66. The principle seems to be that individual tax 
payers may restrain municipal action when it consti- 
tutes the preliminary step leading to taxation, such as 
the contracting of a debt ultra vires, the allowance of 
an illegal claim, consent to a collusive judgment, or 
the misappropriation of the public moneys. The 
jurisdiction is sustained on the ground that the in- 
jury would be irreparable. The misappropriation of 
corporate funds would not render the tax levied to re- 
pair the waste or supply the deficiency illegal. Cooley 
Tax’n, 548. Citizens and tax payers may prevent the 
issue and sale of void bonds by the municipal corpora- 
tion. Delaware Co. v. McClintock, 51 Ind. 825. The 
misappropriation of the public moneys forms good 
ground for such an injunction by the citizen and tax 
payer, because the corporation holds its moneys for 
the corporators, to be expended for legitimate pur- 
poses, and a misappropriation of the funds isan injury 
to the tax payer for which no other remedy is so effectual 
or appropriate. When the amount thus misappropria- 
ted is subsequently needed for legitimate purposes a 
citizen cannot resist the necessary tax to supply the 
deficiency, Dill, Mun. Corp., §917; New London v. 





Brainard, 22 Conn. 552. In Scofield v. Eighth School 
Dist., 27 id. 499, the same principle is applied to the 
misappropriation of the corporate property. It is im- 
possible to see any distinction between the misappro- 
priation of the funds and the property of the corpora- 
tion. If the funds cannot be taken from the treasury 
and divided between the supervisors and strangers by 
a corrupt combination and fraudulent scheme, neither 
could its property be so divided, or sold to the con- 
spirators for a grossly inadequate price. The tax 
payer is liable to suffer by taxation from both causes 
alike. In Mayor of Baltimore y. Gill, 31 Md. 375, an 
ordinance was passed for the sale or hypothecation of 
a large number of shares of the capital stock of the 
Baltimore & Ohio Railroad Company belonging to said 
city. The ordinance was void as being unconstitu- 
tional. The plaintiffand other owners of property, 
and tax payers in said city, brought their bill to re- 
strain the city from such unauthorized disposition of 
the property of the city. This is one of the most 
elaborate and well considered cases’ ever decided in the 
United States, aud the whole subject was most thor- 
oughly examined in the light of the authorities, and 
the bill was sustained on the ground that the tax pay- 
ers had no other remedy, and that they were directly 
interested in the subject-matter of the suit, as being 
the special class damaged by such unlawful act of the 
corporation, which would increase the burden of taxa- 
tion upon them, and all others similarly situated. 
Wiilard vy. Comstock. Opinion by Orton, J. 


_— — 


CRIMINAL LAW. 

ASSAULT TO RAPE—SUFFICIENCY OF COMPLAINT.— 
A complaint for assault with intent to commit rape 
charged the assault to have been committed with the 
intent tocommit rape upon ‘tone Ruth Cline,” etce., 
without stating that she was a female child or woman. 
Held, that aithough the complaint did not state in 
terms that Rutb Cline was a “female child or woman,” 
that it must nevertheless be presumed from the 
name, ‘‘ Ruth Cline,” and from the use of the personal 
pronoun “‘her,”’ and from the allegations in the com- 
plaint, that Ruth Cline was a female person upon 
whom the offense of assault with intent to commit 
rape could be committed; and therefore that the com- 
plaint was sufficient. State v. Farmer, 4 Ired. 224; 
State v. Hussey, 7 Iowa, 409; Taylor v. Common- 
wealth, 20 Gratt. 825. Kansas Supreme Court, Jan. 
Term, 1883. Tillson v. State of Kansas. Opinion by 
Valentine, J. (29 Kan. 452.) 


PERJURY—MATERIALITY OF TESTIMONY.— Perjury 
may be assigned on falsely swearing to the fact in is- 
sue in an action; to any circumstance which tends to 
prove or disprove such fact; to any circumstance or 
matter which tends to corroborate or strengthen the 
testimony upon such issue, or which legitimately 
affects the credit of the witnesses giving such testi- 
mony. Inanindictment for perjury, it is sufficient 
to charge generally, that the false testimony was in 
respect to a matter material in the action in which it 
was given. Bishop Cr. Law, §§ 1034, 1037; Regina v. 
Tyson, L. R.,1C. C. 107; Regina v. Overton, C. & M. 
655; 45 E. C. L. 83; Commonwealth v. Grant, 116 Mass. 
17; Commonwealth v. Sargent, 129 id. 115; Wharton 
Cr. Law, §§ 2229, 2230. Ohio Supreme Court, January 
Term, 1885. Dilcher v. State of Ohio. Opinion by Doyle 
J. (39 Ohio St. 130.) 


Post-OFFICE—MAILING OBSCENE LITERATURE.—Sec- 
tion 3893 of the Revised Statutes of the United States, 
as amended by the act of July 12, 1876, declares that 
every obscene, lewd, or lascivious book, pamphlet, pic- 
ture, paper, writing, print, or other publication, of an 





- 


—P om DD @ 


~ ~~ es mslUmrllOe 


THE ALBANY LAW JOURNAL. 


79 











indecent character, shall be non-mailable matter, and 
shall not be conveyed in the mails, nor delivered from 
any post-office, nor by any letter-carrier, and that any 
person who shall knowingly deposit, qr cause to be de- 
posited, for mailing or delivery, any thing therein de- 
clared to be non-mailable matter, shall be subject to 
fine or imprisonment, or both. The indictment al- 
leged that the defendant did unlawfully and know- 
ingly deposit in a post-office, for mailing and delivery 
(naming the time), a certain obscene, lewd, and lasciv- 
jous writing, purporting to be a letter, and inclosed in 
aletter-envelope, addressed to a female person at 
another post-office (the post-offices and persons being 
named), the said writing being so obscene it could not 
be set forth in the indictment. Held, that the writing 
described in the indictment was within the terms of 
the statute, and was non-mailable matter. U.S. Cir. 
Ct., S. D. Illinois, July, 1883. United States v. Gay- 
lord. Opinion by Drummond, J. (17 F. R. 435.) 


WARRANT—PROTECTS OFFICER THOUGH INFORMAL— 
ONE KILLING OFFICER SERVING COMMITS MURDER.—A 
justice’s warrant for larceny, which describes the of- 
fense with sufficient precision to apprize the accused 
of the charge, is good, though defective in form, and 
will protect the officer who executes it. A regular 
officer is bound to obey a warrant directed to him, if 
it is for an offense within the jurisdiction of the justice 
(either to bind over or try the party); and a special 
officer is equally protected by the law when he exe- 
cutes such warrant, though not bound to obey it, nor 
sworn as aregular officer. In State v. Boyd, 17 Ga. 
194, when it was claimed that the ‘illing of an officer 
in the execution of an imperfect warrant was murder, 
the court sustained the claim saying: ‘‘It would be 
monstrous to lay down a different rule. It would put 
in jeopardy the life of every officer in the land. It 
never could be intended that they should determine, 
at their peril, the strict legal sufficiency of every pre- 
cept placed in their hands.” See also 2 Hale, 111; 
King v. Wilkes, 2 Wil. 151; and Rex v. McCulley, 9 
Coke Rep. 117, where it was resolved by all the judges, 
met in conference upon the record of conviction in 
that case, that if there be error in awarding process, 
or in the mistake of one process for another, and an 
officer be slain in the execution thereof, the offender 
shall not have the advantage of such error, but that 
the resisting the officer,as he comes in the King’s 
name, is murder.’”” In Rex vy. Croker, 2 Chitty, 138, 
the defendant was committed for embezzling bank 
notes; the warrant did not state that the act was done 
‘“‘feloniously,”’ and it was therefore claimed that the 
defendant was entitled to his discharge. But the 
court said, a commitment need not have the precision 
ofan indictment. The commitment states general 
evidence, and though not formally sufficient to find 
him guilty, yet it is sufficient if the corpus delicti be 
shown to us to warrant the conviction. North Caro- 
lina Supreme Court, February Term, 1883. State of 
North Carolina v. Jones. Opinion by Ashe, J. (88 N. 
C. 671.) 

——__—__——— 


CORRESPONDENCE. 
Tue New Supreme Court JusTICES—WHEN DOES 
THEIR TERM COMMENCE? 


Editor of the Albany Law Journal : 

Article 6 of the Constitution provides (sec. 13): 
Justices of the Supreme Court shall be chosen by the 
electors of the respective judicial districts. 

“The official terms of said justices, who shall be 
elected after the adoption of this article shall be four- 
teen years from and including the first day of January 
next after their election.”’ 








This was the language of the judiciary article of the 
Constitution when adopted. It is clean cut and com- 
prehensive, and applies to all justices who shall be 
elected after the adoption of the judiciary article, 
wheu so framed. And thus it stood in 1882, when an 
amendment was adopted and became a part of the 
Constitution, providing for the election of the twelve 
new justices. 

The amendment of 1882 does not propose to alter, or 
change, or repealany part of the judiciary article then 
in existence, but leaves it intact,and it still so re- 
mains. 

The amendment simply added a section as section 28: 
The section so added, after itsadoption became a part 
of the Constitutiou, stands the same as if it had 
always been a part of the Constitution. 

This section (28) provides for the election of twelve 
additional justices at the fall election of 1883, and the 
last paragraph of the section reads as fellows- ‘ The 
justices so elected shall be invested with their offices on 
the first Monday of June next after their election.”’ 

It does not undertake to name or fix any official 
term, either the beginning or the ending. It does not 
undertake to define what these newly elected justices 
shalldo between the time of their election and the 
first Monday in June, or what they shall not do. It 
is only by virtue of the provisions of the thirteenth 
section that they have any terms atall. It will only 
be by virtue of section 13, that their terms will ever 
have an end. 

Suppose the last quoted clause of section 28 had 
been omitted; can it be doubted that the official term, 
both beginning and ending, would have been regulated 
by section 13? 

We are all well aware of the principle that some- 
times prevails, that in the assertion of an affirmative, 
a negative is implied, and vice versa. It is only by in- 
voking this principle that any argument can be main- 
tained to the effect that the newly elected justices may 
not exercise the functions of their offices before the 
first Monday in June. Because the new section states 
that they “shall then be invested with their offices,’’ 
therefore it is fairly implied that they are not so in- 
vested before. But section 13 tells us plainly that the 
official term shall commence on the first day of Janu- 
ary after their election. 

These men are therefore justices, dejure, from and 
after January Ist,and from that day are prohibited 
from practicing as lawyers in the State courts. It 
may be that they are suspended from exercising the 
functions of their offices until June following. Whether 
the law-makers intended by this to give the newly 
elected justices five months’ time to rid themselves of 
their private law practice, or otherwise prepare them- 
selves to give up theirentire time to the public duties, 
or whether to give them so much time to brush up 
their law education, and better fit themselves for the 
bench; whether these or other considerations pre- 
vailed, is quite immaterial; suffice it to say, they did 
leave the Constitution in just such shape, that although 
the official term commenced January Ist, these newly 
elected officials do not become empowered to do the 
business of a judge until after a probation of five 
months. Unless section 13 is allowed to regulate the 
term, then there will be no end to their terms, and the 
new justices willbe in for life. Section 13 does either 
regulate the term, or it does not. If itis effectual to 
that end, it must have full scope, not eliminated in 
in any particular. If it can be allowed to fix the end 
of the term, it has like effect to fix the beginning. It 
does both, or it does nothing; and if it fails to regu- 
late the matter, then the new justices are in for 
life. 

It does not follow that because the term commences 
on the first day of January, that they are invested 
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with the duties of their offices during the “interreguum”’ 
between January Ist and June Ist. There is no legal 
inconsistency in a law giving a person an official term, 
with a provision suspending the power to exercise the 
duties of the office for a time, just that thing has been 
done here. The men elected atthe fall election are 
to-day justices of the Supreme Court, are thus now 
rendered incompetent to practice law, or act as re- 
feree, and on the first Monday in June next will be 
authorized to hold courts, and discharge judicial func- 
tious. Aside from all other Considerations there is a 
manifest impropriety in these men continuing in the 
lawyer’s arena. Everybody knows they are soon to 
be on the bench invested with judicial functions. It 
is embarrassing to the lawyer himself, and he will feel 
restrained from giving full swing to his duty as an 
advocate and practitioner. It is embarrassing to his 
adversary, who knowing that he is soon to confront 
him on the bench, will naturally feel a degree of timid- 
ity in making fight against him. Especially will this 
be the case, with young and inexperienced lawyers, 
who may sometimes fear the imaginary powers of 
the coming judge, and feel restrained in his presence 
as an advocate. 

The fitness of things will at once exclude from the 
practice the man who already stands recorded asa 
judge and so soon expected to dispense justice witha 
mind freed from all prejudices and animosities. 


THE MorMON QUESTION. 
Editor of the Albany Law Journal: 

Having very recently returned from a visit to Salt 
Lake city, and having had opportunities while there 
of conversing with quite a number of the “saints,” 
permit me to add my contribution to the general dis- 
cussion which is now going on on the Mormon ques- 
tion. Since my return to the east I have had occasion 
to notice various ‘‘remedies’’ advanced for the sup- 
pression of polygamy, many of which seem very amus- 
ing. 1 recall one advanced in the editorial columns of 
the Post to the effect that there shall be an embargo 
laid upon women coming into Utah territory. I can- 
not believe this is a serious proposition. If it were, 
how little the writer knows of feminine determination 
to do the thing especially forbidden! Utah would be 
over-run with spinsters ina month! Other plans have 
been directed to a system of penalties, political or 
otherwise, which have most of them the fatal defect 
of depending upon the jury system to determine the 
facts. Now ajury of Mormons, bound by the sacred 
oaths of their order, is incapable of deciding facts re- 
lating to polygamy, and a jury of Gentiles in Utah was 
never known. Again, the marriages of the saints in 
the Fndowment house are recorded in secret archives, 
which cannot be produced on trial, for there are al- 
ways plenty to make oath either of no marriage what- 
ever, or of no record, hence there can be no foundation 
laid to obtain requisite judicial orders requiring pro- 
duction of the marriage record. 

If the policy of ‘“‘suppression’’ is, after careful de- 
bate in Congress determined upon, then the only plan 
in my Opivion, which would be effective would be: 

1. A resumption of the control of the territory by 
the general government, as suggested by president 
Arthur in his message. 

2. Martial law. Trial of civil suits as well as crimi- 
nal by military tribunals. 

3. A general prohibitory act by which the real 
property of the church, and of individual Mormons is 
directly or indirectly attacked, e. g., permit any per- 
son upon producing proof on trial of polygamous mar- 
riages, in the “church ” to have a good title to the real 
property of any polygamist, or one-half the property 
of such person found guilty. 


’ 





4. No further tithes or other taxes to be paid into 
the church upon pain of forfeiture of estate. 

In attacking the title to real property of Mormons 
the government will do much to sever the only real 
tie which has been so far efficient in making the hierar- 
chy under president Taylor successful, and has kept 
the Mormon people aunit. There are we say 100,000 
Mormons in Utah, 15,000 of these only are polygamists, 
only about 7 per cent, are probably, if left to them- 
selves, in favor of polygamy. Then again there are a 
large number of so-cailed “ apostates ’’ who were once 
Mormons in good standing, and also a new sect which 
has recently risen in the church which is decidedly op- 
posed to polygamy. These divisions and sects of the 
church indicate that there are a great many Mormons 
who would be willing to bring polygamy to an end, if 
they could be allowed a separate community of prop- 
erty. Their surprising material success has really been 
the great factor which has kept up their belief in their 
church. They have almost no spiritual faith. Their 
sermons consist of matter landatory of their material 
success, or attacks on Gentile social evils. The old 
faith in Smith and his silly prophesies, revelations and 
inspirations has apparently died out in all except 
Helen Near Whitney and the very ignorant. If they 
ceased to be successful materially, their whole estab- 
lishment sold out under the hammer—there would be 
an end of the whole social question. President Arthur 
is right in his recommendations to this Congress, 
“that it is profitless to attack it with any but the 
stoutest weapons which constitutional legislation can 
make.” 

New York, Jan._9, 1884. J.S. Woop. 
> 


COURT OF APPEALS DECISIONS. 


following decisions were handed down Tues- 


TS 
day, January 22, 1884. 
Judgment affirmed, with costs—Evan Welntyre, re- 


spoudent, v. William EF. Strong, appellant; John Seg- 
ilkin, by guardian, respondents, v. Otto Meyer, appel- 
lant.——Order aflirmed with costs--Henry Danenbaum, 
et al., respondent, v. Lehman H. Mandelbaum, appel- 
lant. Judgment affirmed—Jeople, etc., appellant, v. 
Thomas MelKeon, respondent; /eople, etc., respondents, 
v. George Smith, appellant; eople, efc., respondents, 
v. Edward Courtney, appellant.——Motion to restore 
premises, etc. Motion granted and remittitur amen- 
ded so as to read “ restitution ordered to be enforced 
by the court below’—Wm. 2. Seward and others, v. 
Henry IF. Huntington and others. Motion for re- 
argument denied, with costs—Reese v. Reese; Hostey 
v. City of Buffalo; In re Clover, assignee, ete., v. Ells- 
worth, claimant.—- Motion to revive suit granted--Brad- 
ley v. Manning and ors.——Motion to modify remititur. 
Remittitur recalled and so amended that it will read: 
“Without prejudice to any application the defendant 
may be advised to make for relief to the courts below” 
—Wright, receiver, v. Nostrand and others. Motion 
to reserve cause. Motion granted and argument 
stayed untilthe April Term, unless the case pending 
in the United States Supreme Court is sooner decided 
—Ellisv. Phenix National Bank. Motion to dis- 
missappeal. Denied with $10 costs—Smith v. Risley. 

Motion to advance cause. Denied with costs— 
People ex rel. Argentine v. Kenay and others. Mo- 
tion to put cause on calendar. Granted—Veople v. 
City Bank of Rochester. — Motion to dismiss appeal 
Granted with costs—Greenwood, executor, v. Marvin, 
executor. Motion to dismiss appeal. Granted, dis- 
missing the appeal from the order, without costs, and 
also dismissing appeal from the judgment, unless 
within twenty daysthe appellant furnishes an amended 
and perfected undertaking and pays $10 costs of the 
motion—Harris v. Healey and others. Motion to 
compel filing corrected return. Denied with $10 costs 
—Kilmer v. N. Y. C. & H.R. R. Co. 
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CURRENT TOPICS. 


R. JAMES C. CARTER has printed his 
opinions on general codification in a pamphlet 
of above one hundred pages, and has put it into the 
hands of every member of the Legislature — so we 
are informed — and doubtless expects them to read 
it, As our readers may have inferred from former 
remarks in this journal Mr. Carter is not in favor 
of general codification. We have more than once 
hinted that we are in favor of it, and therefore it 
rejoices us to believe that none of the Legislature 
will read Mr. Carter’s pamphlet. It is too long. He 
ought to have codified it. But we have paid Mr. 
Carter the unique compliment of reading it. On 
the whole it isa rather temperate performance for 
Mr. Carter. To be sure there is some vulgar de- 
nunciation of Mr. Field and depreciation of his 
unselfish labor for forty years in the public service. 
And then we do wish that Mr. Carter would dissolve 
partnership with that marine insurance adjuster. 
We are tired of that Old Man of the Sea. 


After all, Mr. Carter’s arguments may be summed 
up in this formula: The thing can’t be done, you 
know. Now we say, tell that to marine adjusters; 
lawyers will-not believe it. We see statutes made 
all the time with very fair success, and we cannot 
be made to believe that a code is impossible. Much of 
our common law has already been enacted in statutes. 
It is perfectly practicable to go on and enact it all. 
Then if Mr. Carter — who is not understood to be 
hostile to statutes — wants to call the result statutes, 
instead of a code, why, let him. We will assent to 
that. Mr. Carter even concedes that the common 
law has all been written, in the reports, but he 
wants nothing put in the way of that body of learned 
men who make their living by searching those re- 
ports and pretending to tell what the law is, or 
predict what it will be at the next sitting of the 
law-making judges. We find, in the recent report 
of the committee on the revision of the statutes, to 
the Connecticut State Bar Association, a few sen- 
tences which fit in well right here: ‘‘Itsavors of 
harshness to punish a man, civilly or criminally, for 
not obeying a law expressed in such a form that he 
could not by the aid of the best legal advice ascer- 
tain what it prescribed. It should be accessible or 
knowable, that the citizens of the State may, with 
the least difficulty, ascertain their rights and duties. 
As they are presumed to know the law, and are 
under a duty to obey its commands, it should be so 
expressed and arranged that they can come to a 
knowledge of its precepts. The certainty and 
accessibility of the law are to be considered with 
reference to two classes of persons— citizens gen- 
erally, and experts or lawyers who are called upon 
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by clients to predict what the decision of the court 
of last resort will be upona given state of facts. 
The statute law is capable of being made, and ought 
to be made, the most certain department of the law.” 
We were in company with two learned judges, a 
few days ago, who asked us, what is the use of.a 
bare framework or skeleton of legal principles, so 
familiar that every one is presumed to know them? 
To which we replied by saying that the great Law- 
giver seemed to think it useful, and so wrote his 
commandments on stone, and then had Moses write 
a most minute and detailed body of statutes be- 
sides, Laws, we repeat, are not made solely or 
mainly for the eleven thousand lawyers of this State, 
but mainly for the other five millions of unlearned 
people, who are entitled to a book of laws, so that 
they may know what and where the law is. Experts 
may occasionally guess right as to the law as laid 
down in our hundreds of reports. They frequently 
make very wild guesses. And frequently the most 
astute are disappointed by finding a legislator 
instead of a judge on the bench. One of the most 
eminent of our lawyers once exclaimed at a ruling 
of a judge apparently in the teeth of his authorities, 
‘‘your honor, there is no precedent for that.” 
“Very well,” said the judge, ‘‘then we'll make 
one.” What we pray to be delivered from is this 
arbitrary, capricious, uncertain law-making power 
of the judges. It is this that unsettles old and well 
settled Jaw by gradual encroachments and refined 
distinctions. They first distinguish, then query, 
then doubt, then disregard, then overrule. It is the 
reverse of the poet’s description of the influence of 
vicious example: 
“*We first endure, then pity, then embrace.” 

We must remind Mr, Carter that Story and Green- 
leaf and their associates thought codification prac- 
ticable and expedient. 


No other legal topic of so little importance has 
occupied so much of the attention of the press of 
late as the proposal to have the judges of the Court 
of Appeals wear gowns. It seems to be treated as 
a novel idea, imported to these shores with his 
lordship, the chief justice of England. This isa 
mistake. The idea suggested itself to the judges 
on the formation of the present court, fourteen years 
ago, and gowns would then have been adopted had 
it not been for the opposition of one of the ablest of 
that bench, who delighted in cowhide boots and 
was not over-punctilious in the article of ‘‘ boiled 
shirts.”” A correspondent of the Hzpress of this city 
occupies large part of a column in opposition to 
the wearing of judicial gowns, but we do not find 
any of his arguments against it so potent as the 
following which he concedes in its favor: ‘‘ Occa- 
sionally a bucolic member of the legal profession, 
by sheer force of native ability, becomes elevated to 
the bench, who tends to degrade it by slovenly 
dress and manner. To guard against such abnormal 
American products, it would be well, perhaps, for 
the judges to adopt some plain and uniform style 
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of dress,” etc. A correspondent of our own, in 
another column, also opposes the gowns. In short, 
no other article of apparel since the famous ‘* bloody 
shirt” has made so much turmoil. 





There is a great deal of demagoguism about the 
opposition to gowns. We hear not a word against 
military and naval uniforms. Unquestionably many 
a one of these newspaper writers is proud to be on 
some holiday general’s staff, and to disport himself 
uneasily and insecurely at general training on the 
back of an untamed grocery-wagon horse for the de- 
lectation of his favorite girl. Many of the lawyers 
who start at gowns are ‘‘ Knights Templar,” or sons 
of something or another, and fond of big hats, and 
aprons, and scarfs, and bloodless swords, and of 
intricate and wonderful drilling and parading in 
public. Many of the Masons, we are credibly in- 
formed, wear the most gorgeous gowns on certain 
occasions. But forthe judges to wear gowns is 
‘* anti-democratic,” forsooth! Let us hear no more of 
this nonsense about aping foreign fashions, and the 
danger of gowns being an opening wedge to wigs; 
and if the judges wish to put on gowns let them do 
so in peace, and let us console ourselves with reflec- 
tions on a whole great people who once wore gowns 


— togata gens. 


There has been a good deal of silly and sensa- 
tional talk in the newspapers recently about im- 
peaching certain of our judges for appointing 
favorites as referees. It is now rumored that just 
as soon as the New York City Bar Association and 
the corps of marine insurance adjusters get done 
with their hopeless struggle against general codifica- 
tion, they will take measures to have certain of the 
New York city judges impeached tor practices 
unusual and unbecoming to the bench. It is darkly 
hinted that the first blow will be aimed at Judge 
Barrett for having uttered a stage-play —to be sure, 
it did not run very long, but that was the fault of 
the public and not of the judge. And then Judge 
Davis’ case will be taken up, This able magistrate 
and versatile gentleman has been uttering poetry in 
a magazine! What are we coming to? — gowns and 
stage-plays and poetry on the part of our judges! 
The poetry however is good —much better than 
some of his honor’s judicial dicta. Inasmuch as 
the occasion of the verses is also quasi-judicial, we 
reproduce them, with the preliminary explanation, 
from the Manhattan magazine: ‘‘ Judge Charles R. 
Ingalls of Troy isthe owner of the paternal home- 
stead of his family at Greenwich, Washington 
county, N. Y. Near one of the lines of the property 
stands a noble old elm, which has grown so large 
that its trunk extends into the adjoining lot. A 
person who had lately purchased that lot was about 
to cut down the tree, and to save it from destruction 
the judge paid many time its value fora strp of 
land next the homestead, and wide enough to pro- 
tect the elm. In writing of this to a friend, he says: 
‘It isso beautiful a tree that it might well be 





worshiped. If you could see it in June, I am sure 
it would wake up your enthusiasm. Even with its 
naked boughs it seems to thank me for saving its 
life. I thank God I am able to protect a spot so 
dear to me. I do not believe it is all sentiment, but 
if it is, I treasure it sacredly.’ This incident has 
suggested the following lines, which are inscribed 
to Judge Ingalls by his friend: 


An elm stoud on my father’s line, 
A mark of his ancestral bounds, 
His care in youth. his pride in prime, 
In age the glory of his grounds. 


He watched its growth as year by year 
It spread new beauties in the sky, 
And oft I’ve seen the starting tear 
Of joy light up his aged eye, 
When summer's robe of lustrous hue 
Draped all its lithe and graceful limbs, 
And southern breezes, sighing through, 
Dropped music set to nature’s hymns 


Thick foliage caught the sunbeam’s rays 
As I, in play or dreaming sweet, 

Through frequent hours of childhood’s days, 
Pressed the green carpet at its feet. 


Or, if the winds let through the beams, 
To dance upon the sward with me, 

With clamorous joy I chased the gleams, 
Elusive as the sparks at sea. j 


Long years have flied, and I am left 
To guard alone the dear old place, 

Of naught of beauty yet bereft, 
Save many a ioved but absent face. 


Abroad the ancient elm has spread 
Its roots and boughs with firmer stand 
Till half its stately trunk and head 
Invade and hold a stranger’s land, 


For whom no memories of the past 
Its store of sacred jeys recall, 

Nor filial loves around it cast 
Affection’s arm to stay its fall. 


And hehath said, ‘The tree must die.’ 
Its doom the old elm seemed to know 
In Autumn’s gales I heard a cry — 
A sough of grief foreboding woe. 


Fear not, old tree, thou shalt not die! 
Gold is but dross 'twixt thee and me, 
Love unalloyed hath power to buy 
A ransomed right to cherish thee. 
’Tisdone. Dear elm, thou'rt mine again, 
Thy roots and boughs and stem are free 
To lift their crown toward sun and rain, 
And birds shall nest and sing in thee. 
Through all thy summers yet to come, 
And when the last day sets for me, 
Still tenderer hands shall keep the home, 
And gentler love stand guard o’er thee. 
My words of cheer the old tree hears, 
With drooping boughs it strives to bless, 
And raindrops softly fall like tears, 
Fragrant with speechless thankfulness.’’ 
Now this is as it should be, and presents the judge 
in a much more admirable and amiable light than 
when he is fining counsel for contempt, or abusing 
the Court of Appeals’ Judges, or denouncing Mr. 
Hewitt. Long may he live — to write poetry. 


The Saturday Review, speaking of the proposal to 
limit the right of action for breach of promise of 
marriage to actual pecuniary loss, says: ‘‘ This is 
in substantial agreement with the law of most 
European countries, It represents the French law, 
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woman has been seduced, to which there is the 
obvious objection that it puts a premium upon 
immorality. In Italy there is no right of action 
unless the promise is in writing, and then only ex- 
penses incurred can be recovered. In Austria and 
in Holland only the actual damage sustained is 
recoverable. In Germany - where, as everybody 
knows, there isa formal ceremony of betrothal, one- 
fifth of the dower may be reclaimed.” The Review 
however does not approve the proposed change. It 
says we ‘‘ cannot legislate exclusively for refined 
and well-bred people.” That is true; but we do 
not see why we should award damages for sensibili- 
ties which do not exist. 


NOTES OF CASES. 


N Mullvehill v. Bates, Minnesota Supreme Court, 
January 7, 1884, 17 N. W. Rep. 959, the owner 

of an express wagon employed a servant to drive it, 
and intrusted it to him, generally, to be used at his 
discretion, in doing such business as he, the servant, 
could secure in the way of employment forthe wagon. 
While thus employed, the servant having delivered 
a trunk, on his return got ‘‘aload of poles for him- 
self,” and while taking them home negligently 
drove over and injured the plaintiff's child. Held, 
that the master was liable. The court said: ‘‘Coun- 
sel for appellant, in his able and ingenious argument, 
cites in support of his position a number of cases, of 
which Mitchell v. Crassmeller, 13 C. B. 237, is a 
sample, in which it is held that where the driver of 
the master’s vehicle turns wholly aside from the 
master’s employment and engages in an independent 
journey, wholly foreign to his employment, and for 
a purpose exclusively his own, the master is not 
liable for his acts. We have had occasion recently, 
in Marrier v. St. P., M. & M. Ry. Co., to consider 
and indorse the doctrine of these cases. But this 
class of cases is clearly distinguishable from the 
present. There the servant had specific orders as 
to the mode of dealing with the vehicle, and was 
obliged to attend to the specific errand on which he 
was sent, and then return to his master. If under 
these circumstances he employed the vehicle on 
some purpose wholly independent of his orders, of 
course he was not within the scope of his employ- 
ment, and the master is not liable. But here the 
wagon was intrusted, generally, to the driver, to be 
used entirely at his discretion. This distinction is 
very clearly stated by Cockburn, C. J., in Venables 
v. Smith, 2 Q. B. Div. 679, a case very analogous to 
this one. It is true that in that case, but for a 
statute, the relation between the owner of the cab 
and the driver would have been that of a bailor and 
bailee, and not of master and servant. The statute 
created the relation of master and servant — a rela- 
tion which in the present case confessedly existed. 
But as is expressly stated in the case referred to, it 
was only with regard to the employment of the cab 
within the scope of the bailment that the relation of 





master and servant was created. Hence there as 
here, it had to be determined whether at the time 
of the injury the vehicle was being used within the 
scope of the bailment or employment, for as it is there 
said, if the employment of the vehicle by the driver, 
ut the time the mischief was done, was wrongful in 
the sense that it was beyond the scope of the bail- 
ment, then the master would not be liable. So in 
this case, if the driver had taken the wagon on an 
independent journey of his own, altogether out of 
the scope of the purposes for which it was intrusted 
to him, and an injury had then occurred, the defend- 
ant would probably not have been liable. But such 
was not the fact. The trip in which the servant was 
using the wagon was within the scope of the pur- 
poses for which it was intrusted to him.” See Stone 
vy. Hills, 45 Conn. 44; S. C., 29 Am. Rep. 635, and 
note, p. 640; 21 Alb. Law Jour. 164. 





In DeLashmutt v. Sellwood, 10 Oreg. 319, it was 
held that any mark commonly understood, and 
ordinarily employed in business transactions, to 
denote the division of figures, obviously representing 
money, into dollars and cents, is sufficient for that 
purpose, in judicial records, or other official docu- 
ments. Of this character are the lines and spaces 
in the ruled money columns of regular books of 
account, or official records similarly prepared. The 
court said: ‘‘ The objection that it does not appear 
from the docket entry what the figures, in the column 
headed, ‘amountof judgment,’ stand for, presents 
a question by no means new in this court. In the 
case of French v. Rogers, disposed of at the last term, 
we held, in effect, that any mark commonly under- 
stood, and ordinarily employed in business transac- 
tions to denote the division of figures, obviously 
representing money, into dollars and cents, would 
suffice for that purpose, in entries of this character, 
Such we deemed the mark ordinarily used in setting 
down sums of mcney on paper, to denote the amount 
represented by the two figures on the right as cents, 
and that represented by the figures on the left as 
dollars; and the same effect in our judgment must 
be allowed to the lines and spaces in the ruled 
money columns, in regular account books, or official 
records similarly prepared. General usage and 
common understanding have given such marks and 
lines, when so employed, a signification by which 
not individuals only, but courts as well, are enabled 
to determine what, and what amount figures so 
placed were intended to represent, with as much 
ease and almost as much certainty as though the 
dollar mark itself, or written words even had been 
used to express the same meaning. To the doctrine 
of that case we still adhere, and deem it decisive of 
this point in the case before us.” 


In Knapp v. Thomas, to appear in 39 Ohio 8t., it 
is held that an unconditional pardon is irrevocable 
and unimpeachable, although obtained by fraud. 


The court say, by Okey, J.: ‘‘ But it is said that 
this full, unconditional pardon, by force of which 
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Knapp was released from imprisonment, trans- 
formed from the condition of a convict to that of a 
freeman, and restored to his family, was revoked by 
the governor; and it is claimed, in the answer, that 
the warden of the penitentiary, by virtue of an 
order from the governor, purporting to revoke the 
pardon, and directing Knapp’s re-arrest, lawfully 
incarcerated him in the penitentiary on the original 
conviction, and that it was not even necessary that 
he should have a hearing of any sort. The authorities 
however, without any conflict whatever,deny to the 
governor any such power, and hold the pardon, 
when delivered, to be irrevocable. No doubt the 
paper delivered to warden Thomas was issued by 
the governor in perfect good faith, but there is as 
little doubt that it was a mere nullity. State v. 
Nichols, 26 Ark. 74; Exp. Reno, 66 Mo. 266; S. C., 
27 Am. Rep. 337; Matter of De Pay, 3 Ben. 307, 316. 
* * * The question whether a pardon may be 
collaterally impeached was, perhaps, not put at rest 
in Pennsylvania by Com. v. Halloway, Hester v. Com., 
85 Penn. St. 139, 154. But in Domonick v. Bowdoin 
the court probably meant to follow Com. v. Hallo- 
way, though Com. v. Akl, 43 Penn. St., is cited, 
which does not support the proposition, but is 
rather against it. State v. McIntire, is placed on the 
ground that it appeared from the record and the 
pardon that the governor was deceived; but the 
court disclaim the power to look beyond the record 
and pardon, 2 Am. L. Reg. N. 8. 488. State v. 
Leak follows State v. McIntire. The decisions re- 
ferred to were made by courts for which we have 
the utmost respect. Perhaps when regard is had 
to the points actually decided, the difference between 
this court and those courts with respect to organiza- 
tion and powers, and the forms in which the ques- 
tion was presented, it will be foundthat there is no ir- 
reconcilable conflict in the cases, However that may 
be, we are unwilling to sanction a principle which 
will authorize this court or any other in the State to 
impeach a pardon in this summary way. But while 
the view we have stated is, in our opinion, im- 
pregnable, there is even higher and more satisfactory 
ground upon which we should deny the power to 
impeach this pardon, than by regarding the form of 
the instrument evidencing the executive will, or the 
form of the remedy by which such expression of 
will may be questioned. We have seen that the 
Governor has no power to revoke the pardon. 26 
Ark. 74; 66 Mo. 266; 3 Ben. 316; 1 Bond, 574. 
Nor has the Legislature any such power. ‘The 
Legislature cannot change the effect of such a par- 
don any more than the executive can change a law.’ 
U. 8. v. Klein, 13 Wall. 128, 148; Loan Association 
v. Topeka, 20 id. 655, 668. * * * The correct 
view is, that as the Constitution has vested the 
pardoning power in the governor, and clothed him 
with exclusive authority to hear and determine, the 
only limitations which have been or can be made on 
the power, are found in the Constitution itself. No 
doubt it iscompetent for the general assembly to 
legislate in aid of the power, by providing with 








respect to the limitations on the exercise of the 
power, and doubtless there might be a valid enact- 
ment providing how a pardon obtained by fraud 
may, with the concurrence of the executive, be 
avoided for fraud, for that would be in aid of the 
power; but legislation of the latter character, if 
ever thought to be necessary, should be limited to 
provisions conferring on some court or judge com- 
petent to receive the jurisdiction, power to aid the 
governor in avoiding a pardon for some atrocious 
fraud, such, for instance, as that disclosed in Com. 
v. Halloway, supra, in a direct proceeding for the 
purpose, with ample opportunity to the accused to 
be heard, and with power of review in this court. 
But at present we have no such statute; and to hold 
that such power exists independently of statute, 
is not only to decide that it is vested in each of the 
judges of the State, but any officer before whom the 
pardon is set up may go into the question of its 
validity and treat it asa nullity. The acts of a com- 
missioner of the land office, or a commissioner of 
patents, a secretary of state, probate judge, or even 
justice of the peace are too sacred to permit such 
attack. The idea that the most solemn acts of the 
chief executive of the State may be so treated is 
not to be tolerated for amoment. To sanction such 
a course is, besides, in effect, to pronounce against 
Knapp a sentence of life imprisonment, by reason of 
the matters set forth in the answer. In denying to 
this court power to do any such thing, in a proceed- 
ing like this, we deny it to every court in the State.” 
Johnson and Longworth, J.J., concurred; Mc- 
Ilvaine, J., and White, C. J., dissented. 


——_______—_—_. 


COMMON WORDS AND PHRASES. 


RIVILEGE. — Where the description in a deed 

of a parcel of land bounded the premises upon 

one side by the shore of the sea at high water mark, 
and then added these words, ‘including ail the 
privilege of the shore to low water mark,” held, 
that the fee in the land between high and low water 
mark passed to the grantee. Dillingham v. Roberts, 
75 Me. 469. Thecourt said: ‘‘ The word ‘ privilege,’ 
although not a very appropriate term to use in 
describing one’s title to real estate, may be so used 
without doing very great violence to its legitimate 
meaning. An estate in fee simple is in one sense no 
more than the privilege of holding land by a certain 
tenure. Such a holding may be described asa 
‘ privilege’ without doing violence to the term. 
And especially is this true of land over which the 
tide ebbs and flows; for while it is true that by 
virtue of the ordinance of 1641-7 one whose land is 
bounded by the sea may hold to low water mark, 
still, that portion of his land over which the tide 
ebbs and flows, is so incumbered by public rights, 
that he would be very likely to regard it, and to 
speak of it, as a mere privilege, and a very limited 
one at that. At any rate, we fail to see how one 
who has conveyed ‘all the privilege of the shore to 
low water mark,’ can have any right, title, interest, 
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or estate left in it. It is well settled, as stated in 
the case cited, that a conveyance of the entire use 
of land forever is equivalent to a conveyance of the 
land itself. Is not ‘all the privilege’ as strong a 
term as ‘all the use?’ We think so.” 

Persona InpieNity. — Lewd and indecent con- 
duct of a husband toward his step-daughter is not a 
‘‘ personal indignity ” toward the wife, within the 
statute of divorce. Cline v. Cline, 10 Oreg, 474. 
The court said: ‘‘In Coble v. Coble, 2 Jones Eq., 
395, Battle, J., says: ‘What isan indignity tothe 
person? Indignity is defined by Webster to be, 
‘Unmerited contemptuous conduct toward another ; 
any action toward another which manifests con- 
tempt for him; contumely, incivility, or injury 
accompanied with insult.” See the opinion of the 
same judge in Everton v. Everton, Jones L., 210. In 
Miller v. Miller, 78 N. C. 102, it was held that 
adultery committed by the husband with the servant 
girl during the absence of the wife from home, was 
not an indignity to the person of the wife within 
the statute. This case is in point and in principle 
decisive of the case before us.” 

PrintepD, Tractne.—The “printed” copy of 
the title of a book or other article, required by sec- 
tion 4956 of the revised statutes, to be delivered or 
mailed to the librarian of Congress, may be ‘‘ prin- 
ted” with a pen as well as type, with or without the 
aid of tracing-paper. Chapman v. Ferry, U.S. Cire. 
Oreg. December 3, 1883. The court said: ‘‘A 
tracing is a mechanical copy or fac-simile of an 


original, produced by following its lines, with a pen 
or pencil, through a transparent medium, called 


tracing-paper. The map, together with the title in 
Roman letters, was engraved on stone and then 
printed, and a copy of this printed title, thus made, 
was filed with the librarian. This, I think, was a 
substantial compliance with the statute. A ‘printed’ 
copy can only be required for convenience of read- 
ing as compared with ordinary script or writing. 
But a copy of the title which has the form and ap- 
pearance of a printed one, whether made by an im- 
pression upon type or with a pen, with or without 
the aid of tracing-paper, is so far a printed copy. 
The result and not the means by which the printing 
is accomplished is the thing to be considered. As 
legible a copy of the title may be printed or pro- 
duced with a pen as with type.” 

FurRNITURE. — Pictures, pianos, and _ billiard 
tables may be, within a mortgage. Sumner v. 
Blakeslee, 59 N. H. 242. The court said: ‘‘ From 
all that cane gathered of the mortgagor’s intention 
from the words of the mortgage, it may be pre- 
sumed that the piano, billiard-table, and pictures 
were in the Sumner house principally and chiefly for 
common household use and ornament, and were 
furniture. If these articles, or any of them, were in 
the house as nopart of its useful or ornamental 
belongings, but had, rather, a personal history or 
peculiar relation to the proprietor or his family as 
keepsakes, or were there for some special purpose, 
independent of the keeping and management of the 
house, they might not be furniture within the mean- 





ing of the mortgage. There is nothing within the 
words of the instrument, or in the case, to show 
that these things were any less furniture than any of 
the various articles recited in the mortgage.” 

Coum..—In Daub v. Northern Pacifie Ry. Co., 18 
Fed. Rep. 625. The court said: ‘‘ It seems to me 
that primarily and manifestly, the rope in the great 
pyramidal pile is the coil of the rope. I should 
judge that was a foot or two high, and several feet 
back of the bitt, and if I am correct about that, then 
it is very unlikely that Daub ever went back there 
and put his legin or stood in that coil of rope. But 
we may also apply the word ‘coil’ to any curl or 
twist of the rope — one single curl or twist — that 
would be made by the rope after it came off of the 
big coil.” 

Account. — An isolated transaction does not con- 
stitute an ‘‘account.” Texas & St. Louis Ry. v. 
Smith, Texas Court of Appeals, November, 1883. 
The court said: ‘‘We think the question here 
presented is settled by the reasoning and rules an- 
nounced by our Supreme Court in McCamant v. 
Batsell, 1 Tex. Law Rev. 339. In that case it is said: 
‘As used in the statutes of this State in the act 
referred to (art. 2266 R.8.), we believe that the 
word ‘account’ is used in its proper sense rather 
than in a technical sense, and that it applies to 
transactions between persons in which by sale upon 
the one side, and purchase upon the other, the title 
to personal property passed from the one to the 
other, and the relation of debtor and creditor is 
thereby created by general course of dealing, and 
that it does not mean one or more isolated transac- 
tions resting upon special contract.’ ” 

Apgorntne. — ‘*The word ‘adjoining’ in its 
etymological sense means touching or contiguous as 
distinguished from lying near or adjacent (Crabb’s 
English Synonyms.) And the same meaning has 
been given to it when used in statutes. Rex v. 
Hodge, 1 Mood & Malk. 371; Peverelly v. People, 3 
Park. Cr. 59; Holmes v. Cooley, 31 N. Y. 289.” In 
Matter of Ward, 52 N. Y. 395. 

Day. — This commonly means a period of twenty- 
four hours. Sowhere the statute required county 
clerks to keep their offices open till 6 o’clock Pp. M., 
it was held that a petition filed after that hour, on 
the last day for filing, was in time. Zimmerman v. 
Cowan, 107 Ill. 631. The court said: ‘‘ Surely the 
Legislature did not intend by the act to retard, 
hinder or delay the business in courts, and yet if the 
construction contended for should be adopted such 
would be the practical effect of the law. When the 
Legislature declared that the person desiring to con- 
test the election shall, within thirty days after the 
person whose election is contested is declared elec- 
ted, file with the clerk a statement, in writing, 
setting forth the points, a day, as here used, was 
intended as an ordinary day of twenty-four hours, 
Had a shorter period been contemplated, or a day 
other than an ordinary day been intended, other and 
different language would have been employed to 
express that intention. Here the statement was 
required to be filed with the clerk within thirty 
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days. This included the whole of the 9th day of 
December, which would not expire until midnight 
of that day. People v. Hatch, 33 Ill. 136, is a case in 
which the question arose as to the legal meaning of 
a day, and it was expressly held that the popular as 
well as the legal sense of a day was twenty-four 
hours.” 

Peace, — A charter authority to make ordinances 
to ‘secure the health, peace and improvement ” of 
a city does not warrant an ordinance enjoining the 
closing of stores on Sunday, that act being forbidden 
by the general law. City of Corvallis v. Carlile, 10 
Oreg. 139. The court said: ‘‘ The word peace, in 
its legal signification, means ‘quiet, orderly be- 
havior of individuals to another,’ (Abbott’s Dict., 
‘Peace,’) and ‘toward the government, which is said 
to be broken by acts of acertain kind’ (Burrill’s 
Dict., ‘Peace.’) Any riotous, forcible or unlawful 
conduct or proceeding is a breach of the peace, 
Offenses against the public peace include all acts 
affecting the public tranquillity, such as assaults and 
batteries, riots, routs and unlawful assemblies, 
forcible entry and detainer, etc. 4 Bl. Com. 142, 
et seq. ; Stephen Crim. Law, 78. Of course it is not 
supposed that the power conferred on the common 
council to pass ordinances to secure the peace of the 
city extends to all acts or proceedings which might 
be included under offenses against the public peace. 
Such aconstruction would extend their power to 
every department of the criminal law affecting the 
public peace, which is not pretended, nor claimed. 
Our purpose is simply to show what the word peace 
imports in the legal sense, and the nature and 
quality of the acts or proceedings which disturb the 
peace of communities or governments and render 
legislation essential and necessary to secure the 
public tranquillity. These are acts or proceedings 
which are always disorderly in their quality and 
character, often violent, and sometimes dangerous 
‘to life, limb and property,’ and the effect of which 
is to disturb the repose and break the peace of 
society. And within the scope of its authority, and 
to effect the governmental objects and purposes of 
its creation, the respondent, as a local government 
existing for the benefit of the people within its 
corporate limits, is authorized by its charter to enact 
such ordinances as shall secure the peace of the city, 
and to punish the peace breakers ‘ by fine not to 
exceed $100, and by imprisonment not more than 
twenty days.’ But can it be said that the keeping 
open of a store orshop on Sunday, and the selling 
of wares and merchandise, are acts of a disorderly 
character, or in any sense within the purview of 
such acts as tend to disturb the public peace? There 
can be no breach of the peace without a disturbance, 
by acts disorderly or violent in their nature, and the 
day on which such acts are committed will not alter 
the nature or quality of such acts in the eye of the 
law. The keeping open of a store or shop on 
Sunday, for the purpose of labor or traffiic, is not an 
offense against the public peace, but an offense 
against public policy, punishable under the laws of 
this State, Code, § 668, p. 437.” 





VALIDITY OF OFFICIAL 
ACTS. 

Rue. The presumption is that one who is proved to 
have acted in an official capacity possessed the necessary 
and proper authority.(1) 

ILLUSTRATIONS. 

1. In an action brought against A., as a lieutenant in 
the army of the United States, it is proved that he 
has acted in that capacty. His appointment and 
qualification to that office will be presumed.(2) 

2. In an action of slander in his calling by B. against 
W., B. proved that he has been employed as an attor- 
ney in several suits out of which the cause of action 
arose. It was insisted that he could prove that he 
was an attorney only by a copy of the roll of attorneys. 
Held, that from proof of his action as such the pre- 
sumption arose that he had been duly enrolled.(3) 

3. Au action was brought by a vestry clerk of a par- 
ish, to which the defendant pleaded that the plaintiff 
was not a vestry clerk as alleged. Evidence of his 
having acted as vestry clerk was held prima facie evi- 
dence that he had been appointed.(4) 

4. Inan action of assault on H., while he was driving 
certain cattle of M. to the pound, H. testified that he 
had acted as pound-keeper to the town fora number of 
years. The presumption was that he had been duly 
appointed.(5) 

5. It is required to justify an act that the defendant 
had authority, as collector of taxes. Proof that he 
acted as collector of taxes at the time raises the pre- 
sumption that he was such oflficer.(6) 


THE PRESUMPTIVE 





(1) The application of this rule is found in very many cases, 
involving different powers and duties. See Cooper v. Moore, 
44 Miss. 386 (1870); Butler v. Ford, 1 Cr. & M. 662 (1833); In re 
Murphy, 8 C. & P. 810 (1837). Coleridge, J., said: “* With re- 
gard to the last objection these trustees are public officers. 
They all acted as such before the signing of this rate, and I 
cannot say that there is no evidence that they are trustees. If 
the proof of their once acting is not enough, would proof of 
ten times be so? Where is the line to be drawn? I think itis 
evidence to go to the jury that they were trustees.’’ James v. 
Brown, 5 B. & Ald. 243 (1821); R_ v. Jones, 2 Camp. 131 (1809); 
Mechanics’, ete., Bk. v. Union Bk., 22 Wall. 276 (1874). ‘‘ The 
rule that secondary evidence shall not be admitted where pri- 
mary evidence is attainable, although a sound general rule, 
has been relaxed in some cases where general convenience 
has required the relaxation. The character of a public officer 
is one of those cases. That he has acted notoriously as a 
public officer has been deemed prima facie evidence of his 
character, without producing his commission or appoint- 
ment.” Jacob v. United States, 1 Broch. 528 (1821.) ‘**We do 
not inquire whether the marshal had fully proved that he had 
conformed to all the directions of the law ; that was required 
before he entered on the duties of his office ; for having shown 
his commission and also his recognition as marshal by the 
Federal courts, we presume that he has in other respects con- 
formed to the law, so far as conformity is essential to the 
offering of his commission.” Kilpatrick v. Frost, 2 Grant’s 
Cas. 196 (1858); Jay v. Carthage, 48 Me. 353 (1860); Hamlin v. 
Dingman, 5 Lans. 61 (1871); Briggs v. Taylor, 35 Vt. 57 (1862); 
Fay v. Richmond, 4% id. 25 (1879); Wilcox v. Smith, 5 Wend. 
231 (1830); Salter v. Applegate, 23 N. J. (L.) 115 (1851); Druse v. 
Wheeler, 22 Mich. 439 (1871); Shelbyville Trustees v. Town of 
Shelbyville, 1 Mete. (Ky.) 54 (1858); Landry v. Martin, 15 La. 1 
(1840); Ex parte Strang, 21 Ohio St. 610 (1871); Brown v. Con- 
nelly, 5 Blackf. 390 (1840); Com. vy. Fowler, 10 Mass. 290 (1813) : 
State v. Perkins, 24 N. J. (L.) 409 (1854); Nelson v. People, 23 
N. Y. 293 (1861); State v. Hill, 2 Speers, 150 (1843); People v. 
Cook, 8 N. Y. 67 (1853). 

(2) Hutchins v. Van Bokkelen, 34 Me. 126 (1852). 

(3) Berryman v. Wise, 4 Term. Rep. 366 (1791); Pearce v 
Whale, 5 B. & C. 38 (1826). 

(4) McGahey v. Alston, 2M. & W. 206 (1836). 

(5) Coon v. McCue, 16 Gray, 226 (1860); Briggs v. Taylor, 35 
Vt. 57 (1862); Druse v. Wheeler, 22 Mich. 439 (1871). 

(6) State v. Roberts, 52 N. H. 492 (1872); Ronkendorff v. 
Taylor, 4 Pet. 349 (1830); Tucker v. Aiken, 7 N. H. 113 (1854); 
Faulkner y, Johnson, 11 M. & W. 581 (1843) 
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6. In an action of ejectment the question arose 
whether certain persons were churchwardens at a cer- 
tain time. It being proved that they acted as such at 
that time, the presumption arose that they held the 
offices. (7) 

7. A statute empowered a master in chancery ‘‘act- 
ing under appointment by the lord chancellor to 
be given for that purpose to issue a fiat in bankruptcy. 
A fiat purporting to be issued by master by virtue of 
such authority proved to have been issued. The mas- 
ter had often issued similar fiats. Held, that the 
presumption was that he had the necessary author- 
ity. (8) 

8. A statute provided that a person receiving enlist- 
ing money from an officer or attested soldier should be 
deemed to have enlisted as a soldier. A. received en- 
listing money from B., who was proved to bea soldier. 
The presumption was that B. was an ‘attested sol- 
dier’’ within the statute.(9) 

9. On an indictment for perjury before a surrogate 
in the ecclesiastical courts it appeared that the oath 
had been administered by one Dr. P., who it was 
proved had acted as surrogate. Held, that this was 
prima facie evidence of his having been duly appointed 
and having authority to administer the oath.(10) 

10. R. was indicted for embezzling a letter, he being 
an officer of the post office. Proof that R. acted as an 
officer of the post-office was prima facie sufficient.(11) 

ll. A municipal corporation was sued for services 
for which the trustees had issued a certificate of in- 
debtedness. The certificate being produced, signed by 
the parties as trustees. The presumption is that they 
were such officers. (12) 

12. An affidavit to a bill for injunction in Maryland 
was made before a notary of the District of Columbia. 
The presumption was that he had power to take the 
affidavit.(13) 

In case Lit was said that the evidence introduced 
(viz., that A. had performed certain acts as lieuten- 
ant), must be deemed sufficient to show that he was a 
lieutenant de facto and that he was duly qualified by 
taking the oath required by law, ‘‘such appointment 
and qualification are presumed from the acts done, 
and this presumption will remain until it is removed 
by other evidence.”’ In case 2 Butler, J., said that “‘in 
the case of all peace officers, justices of the peace, con- 
stables, etc., it was sufficient to show that they acted 
iu these characters, without producing their appoint- 
ments, and that even in the case of murder. The ex- 
cise and custom house officers indeed fall under a 
different consideration, but even in those cases eévi- 
dence was admitted both in criminal and civil suits to 
show that the party was a reputed officer prior to ll 
Geo. 3, chap. 30. In actions brought by attorneys for 
their fees, the proof now insisted on has never been re- 
quired. Neither in actions for titles is it necessary for 
the incumbent to prove presentation, institution and 
induction; proof that he received the titles and acted 
as the incumbent is sufficient.” ‘* The plaintiff,” said 
Baron Parke in case 3, “isa public parochial officer; 
and the rule is that all public officers who are proved 
to have acted as such are presumed to have been duly 
appointed to the office until the contrary is shown.”’ 
In case 6, Patterson, J., said: ‘‘ It is a recognized prin- 


(7) Bowley v. Barnes, 8 Q. B. 1037 (1846) 

(8) Marshall v. Toms, 5 Q. B. 115 (1843). 

(9) Walton v. Gavin, 16 Q. B. 48 (1850). 

(10) Rex v. Verelst. 3 Camp. 432 (1813). So held of a com- 
missioner for taking affidavits in R. v. Howard, 1 Moo. & 
Rob. 187 (1832). 

(11) R. v. Rees, 6 C. &. P. 606 (1834). 

(12) Woolsey v. Village of Rondout, 4 Abb. App. Dec. 639 
(1866). 

(13) Conolly v. Riley, 25 Md 402 (1866), 








ciple that a person acting in the capacity of a public 
officer is prima facie taken to be so. The fact does not 
of itself prove any title, but only that the person fills 
the office.’’ ‘‘ The same rule of evidence”’ said Patter- 
son, J., in case 7 “runs through all offices, from that 
of a judge to that of a vestry clerk.’’ In case 9 Lord 
Ellenborough said: ‘I think the fact of Dr. P. having 
acted as surrogate is sufficient prima facie evidence 
that he was duly appointed, and had competent 
authority to administer the oath. I cannot for this 
purpose make any distinction between the ecclesiastic- 
al courts and other jurisdictions. It is a general 
presumption of law that a person acting in public ca- 
pacity is duly authorized so to do.”’ In case 12 it was 
said: ‘‘The oath that the several matters and things 
stated in the bill are true was administered and duly 
authenticated by a notary public in the District of 
Columbia, and it is objected to for the reason that this 
officer does not appear to have been authorized by 
law to administer oaths in such cases. This objection 
is altogether technical and foreign to the substantial 
equities disclosed by the bill, and of course must be 
disposed of by the established rule applicable to such a 
state of case. All that the court could require was 
that the statements of the billshould be verified by an 
oath of one or both of the appellees, administered by 
any person legally competent to perform that office, 
and had the oath been administered by any notary of 
this State its sufficiency could not have been ques- 
tioned, as that class of officers are expressly author- 
ized by our laws to administer such oaths. But here 
the oath was taken before a notary of the district, in 
respect to whose legal competency nothing appears on 
either side. The administration of the oath and au- 
thentication of it by his notarial seal, are however facts 
from which we should naturally presume that these 
acts were done in the regular exercise of powers con- 
ferred by the laws of the district. 


Rue 2. The presumption is that public officers do as 
the law and their duty requires tham. 


ILLUSTRATIONS. 

1. The action was against a carrier for two cases of 
cutlasses received, to be transported from England to 
a foreign country. The defense was made that cut- 
lasses were prohibited from being exported without a 
license. It being proved that they were entered at the 
custom house, the license was presumed (14) 

2. It isthe duty of an officer to make certain entries 
in books. The books with such entries signed with 
his name are produced. The presumption is that he 
made them. (15) 

3. The charter of a municipal corporation required 
unanimity in the mayor and counsel in passing an or- 
dinance. An ordinance was alleged to have been 
“duly made by the mayorand council.”’ The pre- 
sumption is that it was made by a unanimous vote.(16) 

4. A statute required the selectmen of a town to be 
elected by ballot. The record did not show how they 
were elected. The presumption is that they were 
elected by ballot.(17) 

5. A petition in bankruptcy is verified by an affi- 
davit sworn to before the clerk of a United States 
Court. Such clerks are not authorized to take affi- 


(14) Van Omeron v. Doweck, 2 Camp. 44 (1809). 

(15) Taylor v. Cook, 8 Price, 653 (1820). 

(16) City of Louisville v. Hyatt, 2 B. Mon. 180 (1841). 

(17) Mussey v. White, 3 Me. 290 (1825). That the acts of the 
officers of a municipal corporation are presumed to be regular, 
see Bassett v. Porter, 10 Cush. 418 (1852); Spurr v. Bartholo- 
mew, 2 Metc. 479 (1841). As that ajproprietory meeting was 
convened as required by law, Society v. Young,2N. H. 310 
(1820); Copp v. Lamb, 12 Me. 312 (1835); Inhabitants v. Root, 18 
Pick. 318 (1836); Cobleigh v. Young, 15 N. H. 493 (1844). And 
compare Clark v. Wardwell, 55 Me. 61 (1867). 
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davits out of court. The presumption is that the 
affidavit was made in court. (18) 

6. To entitle deeds to be read in evidence, they were 
required to be acknowledged and recorded in a certain 
manner. A deed was produced purporting to have 
been acknowledged before a justice of the peace. The 
presumption was that the registrar of deeds who made 
the record had sufficient evidence of the official charac- 
ter of the magistrate to entitle the deed to be re- 
corded.(19) 

7. It is proved that a sheriff sold certain land and 
executed a deed, but it is not shown that he had pre- 
viously levied on the land. This will be presumed. 
(20) 

8. An execution against C. was delivered to a deputy 
sheriff in December, returnable the third Tuesday in 
February. In March C. sold a pair of horses which he 
had in his possession, when the execution was deliv- 
ered and before the return day. Afterward the 
deputy sheriff took and sold the horses at sheriff's sale 
under the execution. In an action by the purchaser 
from C., it will be presumed that a levy had been made 
before the return day. (21) 

9. The seal of a court if a foreign State is affixed to 
a@ paper by impression without wax. The presumption 
is that the sealing was proper according to the laws of 
the State.(22) 

10. A bill is filed to set aside a judgment entered 
against two defendants by one of them who alleges 
that he was never served with process in that suit. It 
appears that appearance was entered by some 
one. The presumption is that it was entered by an 
attorney duly authorized. (23) 

11. On the walls of a townin the military occupation 
of an enemy is posted a proclamation purporting to be 
signed by the general in command. The presumption 
is that it was done by order of the commander.(24) 

12. Under a statute an indenture of apprenticeship 
is not valid unless notice has been given to certain 
officers by certain other officers. An indenture being 
produced it will be presumed that the notice was 
given. (25) 

13. Certain proceedings of a municipal corporation 
are alleged to have taken place at an adjourned meet- 
ing. The presumption is that the meeting was prop- 
erly and regularly adjourned.(26) 

** We are of opinion ”’ it was said in case 3 that the 
order as exhibited should prima facie be presumed to 
have been made in the mode prescribed by the charter. 
As functionaries acting openly for the welfare of the 
local public and under official responsibility, the acts 
of the mayor and counsel should in some degree be ac- 
credited as regular and legal; usurpation without an 
apparent notice should not be presumed; unanimity 
was indispensable to the legal authority to make the 
order—the order was made by the mayor and counsel 
“and therefore upon the pleadings in the case we feel 
authorized to presume that the order was made by the 
unanimous vote of the mayor and councilmen in 
council.” 

In case 1 Lord Ellenborough said that it was proved 
that these cutlasses were entered at the custom house, 
he would presume omnia rite acta. 

In cuse 13 it was said: ‘“‘I am aware of no principle 
which forbids us to act upon the presumption applica- 

(18) Schermerhorn v. Talman, 14 N. Y. 93 (1856). 

(19) Forsaith v. Clark, 21 N. H. 409 (1850); Willis v. Lewis, 
28 Tex. 185 (1856); Titus v. Kimbro, 8 id. 210 (1852). 

(20) Jackson v. Shafer, 11 Johns. 317. 

(21) Hartwell v. Root, 19 Johns. 346 (1822) 

(22) State v. Lawson, 14 Ark. 114 (1853). 

(23) Stubbs v. Leavitt, 30 Ala. 352 (1857). 

(24) Bruce y. Nicopulo, 11 Ex. i129 (1855). 

(2%) King v. Whiston, 4 Ad. & Ell. 667 (1836). 

(26) Freeholders v, State, 24 N. J. (L.) 718 (1853). 








ble to courts of justice, and I think to public bodies 
intrusted with general powers like these boards that 
the adjournment was regularly made. So the law 
presumes that all officers intrusted with the custody 
of public files and records will perform their official 
duty by keeping them safely in their offices. Where 
a paper is not found where, if in existence; it ought to 
be deposited or recorded; the presumption therefore 
arises that no such document has ever been in exist- 
ence; until this presumption is rebutted it must stand 
as proof of its non-existence. (27) 


Rute 3. And the same presumption prevails asto the 

acts of private officers. 
ILLUSTRATIONS. 

1. An act incorporating a bank required the bonds 
of officers to be approved by the board of directors. 
An action was brought on the bond of a cashier of a 
bank. There was no record of its approval by the 
board. Held, that this would be presumed. (28) 

2. An action was brought against the maker of a 
note made to a corporation indorsed to the plaintiff 
““G. H. F., president.’’ The presumption was that the 
indorser had authority to make the indorsement.(29) 

In case | Mr. Justice Story has given an exhaustive 
review of this principle. ‘‘ By the general rules of 
evidence,” said he, ‘‘ presumptions are continually 
made in cases of private persons of acts even of the 
most solemn nature, when those acts are the nataral 
result or necessary accompaniment of other circum- 
stances. In aid of thissalutary principle the law itself, 
for the purpose of strengthening the infirmity of evi- 
dence and upholding transactions intimately con- 
nected with the public peace and the security of pri- 
vate property, indulges its own presumptions. It pre- 
sumes that every man in his private and official char- 
acter does his duty until the contrary is proved; it 
will presume that all things are rightly done unless 
the circumstances of the case overturn this presump- 
tion, according to the maxim, omnia presumuntur rite 
et solemnitur esse acta donec probetur in con- 
trarium. Thus it will presume that a man acting ina 
public office has been rightly appointed; that entries 
found in public books have been made by the proper 
officer; that upon proof of title matters collateral to 
that title shall be deemed to have been done; as for 
instance, if a grant or feoffment has been declared an 
attornment will be intended, and that deeds and 
grants have been accepted, which are manifestly for 
the benefit of the party. The books on evidence 
abound with instances of this kind, and many will be 
found collected in Mr. Starkie’s late valuable treatise 
on evidence. The same presumptions are we think ap- 
plicable to corporations. Persons acting publicly as offi- 
cers of the corporation are to be presumed rightfully in 
office; acts done by the corporation which pre-suppose 
the existence of other acts to make them legally opera- 
tive, are presumptive proofs of the latter. Grants and 
proceedings beneficial to the corporation are presumed 
to be accepted, and slight acts on their part which can 
be reasonably accounted for only upon the supposition 
of such acceptance are admitted as presumptions of 
the fact. If officers of the corporation openly exer- 
cise a power which presupposes a delegated authority 
for that purpose, and other corporate acts show that 
the corporation must have contemplated the legal ex- 
istence of such authority, the acts of such officers will 
be deemed rightful and the delegated authority will be 
presumed. Ifa person acts notoriously as the cashier 


(27) Hall v. Kellogg, 16 Mich. 135 (1867); Platt v. Stewart, 10 
d. 260. 





(28) Bank of the United States v. Dandridge, 12 Wheat. 64 
(1827). 

(29) Cabot v. Given, 45 Me. 144 (1858), and see Stevenson v. 
Hoy, 43 Penn. St. 191 (1862); Seeds v. Kahler, 76 id. 263 (1874). 
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of a bank and is recognized by the directors or by the 
corporation as an existing officer, a regular appoint- 
ment will be presumed; and his acts as cashier will 
bind the corporation although no written proof is or 
can be adduced of his appointment. In short we think 
that the acts of artificial persons afford the same pre- 
sumptions as the acts of natural persons. Each affords 
presumptions from acts done of what must have pre- 
ceded them as matters of right or matters of duty.” 

In case 2 it was said: “It is said that the case does 
not show that F. was president of the company because 
it was not proved by the record of his appointment. 
There are some cases in which a corporation is a party 
involving the authority of the officers in which their 
authority must be proved by the record. But the 
cases are numerous in which their authority has been 
proved by parol evidence. In this case the action is 
between other parties, neither of whom has the custody 
of the records, and before a court in another State, so 
that there is no compulsory process by which they can 
be produced. It is proved that F. was the acting 
president prior and subsequent to the time when the 
note was transferred. He signed the policy of insur- 
ance as president for which the note was given, only 
one month before it was transferred; and no annual 
meeting could have intervened for the choice of any 
one in his place. We think the evidence is sufficient 
that he was authorized to act as president at the time. 
But it is said that if he was president of the companys 
and so according to the customary mode of transacting 
such business, authorized to transfer the note, the pre- 
sumption that he was so authorized is disproved by the 
by-laws which are a part of the case. And it is true 
that no specific authority to indorse notes is given by 
the code or by-laws to the president or to any other 
officer of the company. But it does not follow that 
such authority is not necessarily implied in powers 
which are granted. Andit should be remembered 
that this is not an action against the company as in- 
dorsers upon the contract of indorsement. It is a suit 
between other parties involving only the authority of 
the president to sell the note in payment of a demand 
against the company, and in addition to the presump- 
tion arising from the usual course of such transactions, 
the president is made by the by-laws ex officio treas- 
urer; and so he had the legal custody of the assets.’ 

Joun D. Lawson. 

Sr. Louis, Mo. 
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SUPREME COURT OF THE UNITED STATES, 
DECEMBER 3, 1883. 


CUNNINGHAM vy. MACON AND BrunswicK RAILROAD 
Co. 

Under a statute of Georgia the governor of that State took 
possession of a railroad therein and sold it to the State. 
This was done upona default inthe payment of bonds 
issued by the railroad company, and indorsed by the 
State, which were a prior lien upon the railroad. The 
holders of a second series of bonds inan action against 
the governor and others sought to set aside the sale on 
the ground of irregularities therein, and on the ground 
that the State had no constitutional power to purchase, 
and also to foreclose the mortgage under which their 
bonds were issued. Held, that the State wasa necessary 
party to the action and being so the Federal courts had 
no jurisdiction thereof. 


PPEAL from the Circuit Court of the United States 
for the Southern District of Georgia. The opin- 
ion states the case. 
MILER, J. This is an appeal from the decree of the 
Circuit Court for the Southern District of Georgia, 
dismissing the bill of complainant on demurrer. 





The bill is filed by Cunningham, a citizen of the 
State of Virginia, against Alfred H. Colquitt, as gov- 
ernor of the State of Georgia, J. W. Renfroe, as treas- 
urer of the State, the Macon and Brunswick Railroad 
Company, and A. Flewellen, W. A. Lofton, and 
George 8S. Jones, styling themselves directors of said 
railroad company, John H. James, acitizen of Georgia, 
and the First National Bank of Macon. 

The bill sets out, with reasonable fulness and with 
references to exhibits which make its statements clear, 
what we will try to state, as faras necessary, in shorter 
terms. 

It alleges that on the 8d day of December, 1866, the 
Assembly of Georgia passed an act authorizing the 
governor to indorse the bonds of the Macon and 
Brunswick Railroad Company to the extent of $10,000 
per mile, and that under this authority the governor 
indorsed bonds to the amount of $1,950,000, which 
were afterward negotiated by said company. The 
statute under which this was done made the indorse- 
ment of these bonds to operate as a prior mortgage 
upon all the property of the company, which could be 
enforced bya sale by the governor upon default in 
payment of the bonds so indorsed, or interest on them 
as it fell due. Inaddition to this the company ex- 
ecuted and delivered to the governor, on the 22d of 
June, 1870, a written mortgage confirming the lien 
created by the statute, which was duly acknowledged 
aud recorded. 

October 27, 1870, the Legislature, by an act amend- 
ing the act of December 3, 1866, authorized the gover- 
nor to indorse an additional $3,000 per mile of the 
bonds of the company, which was done, and of this 
series of bonds the complainant became the holder and 
owner of nineteen for $1,000 each. 

It is then alleged that on July 1, 1873, the company 
failed to pay its interest coupons upon both these sets 
of indorsed bonds, and that in a few days thereafter 
the governor, under the power vested in him by the 
act of 1866, took possession of the road and the pro- 
perty of the company and placed them in the hands of 
Flewellen as receiver; and that on the first Tuesday in 
June, 1875, he sold said road to the State of Georgia 
for the sum of $1,000,000, and made a conveyance of it 
to the State accordingly, a copy of which is filed as an 
exhibit tothe bill. It is also alleged that the State of 
Georgia has taken up since that time the entire issue 
of $1,950,000, giving her ow bonds in place of the bonds 
which she had so indorsed. 

The bill assails this transaction because the gover- 
nor, in advertising the sale, gave notice that he would 
accept in payment for bids bonds of the State at par, 
or bonds of the first series of $1,950,000 at their market 
value, or cash, and would not receive any of the sec- 
ond series of $600,000 in payment. Also because the 
sale was made improvidently, at a bad time, as the 
governor was informed by his agent, Flewellen, and 
because the governor was not authorized to bid for the 
property, and the State had no constitutional power 
to make the purchase. 

And it is further alleged that if the sale is not ab- 
solutely void, it is voidable, because under the statu- 
tory and executed mortgages the State is trustee of 
the property mortgaged, for the benefit of the bond- 
holders, and her purchase can be set aside by the bene- 
ficiaries under the trust when they elect to do so. The 
bill insists that by the taking up and payment of the 
first series of indorsed bonds their lien on the prop- 
erty is extinguished, and that of the second series is 
now become paramount, and this suit is brought to 
foreclose that mortgage lien. 

And if the court shall be of opinion that the sale was 
valid, then the bill insists that the holdersof the sec- 
ond series were entitled to be paid pro rata under that 
sale, and that when the Legislature of Georgia appro- 
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priates any money to pay the bonds which it gave in 
exchange for $1,950,000 of the indorsed railroad bonds, 
the amount so appropriated should be divided pro rata 
between these bonds aud the $600,000 of the ‘second 
series of indorsed bonds. 

The prayer of the bill is forthe appointment ofa 
receiver, to whom all the property of the company 
shall be delivered; that the mortgage be foreclosed 
and the proceeds applied to payment of the bonds 
of the second series so far as necessary for that pur- 


pose. 

Or if the court shall be of opinion that the sale was 
valid, that Renfroe be enjoined from paying the 
coupons of interest on the State bonds exchanged for 
first series of bonds, and that the holders thereof. be 
made parties to the suit, and be compelled to account 
to the holders of the $600,000 series of bonds for their 
pro rata share of said exchanged bonds; and the bill 
prays that Colquitt, the governor, and Renfroe, the 
treasurer and the three directors of the company be 
compelled by subpoena to appear and answer it and 
certain interrogatories in it, and produce certain 
papers, and that Renfroe be enjoined from paying the 
coupons on the State bonds exchanged for the in- 
dorsed bonds, and that the State of Georgia may come 
in and make herself a party defendant to this bill if 
she should wish to do so; and there is a prayer for 
general relief. 

To this bill there was filed by Flewellen, Lofton, and 
Jones, the directors,a demurrer and plea, as it is 
called. The plea is to the effect that they have no in- 
terest in the road otherwise than as agents of the 
State of Georgia, for which they hold and control the 
Macon and Brunswick Railroad and all its property 
and franchises of every description, and the plea and 
demurrer both rely on the proposition that the court 
has no jurisdiction of the case, because it cannot pro- 
ceed without the State asa party, and that the court 
cannot compel the State to become a party to the 
suit. 

Renfroe, the treasurer, filed a similar plea and Col- 
quitt, the governor, filed a demurrer and a plea separ- 
ately. 

The grounds of demurrer stated by the governor are 
that it is apparent on the face of the bill that the court 
cannot take cognizance of the matters and things set 
up in said billas against the defendant, because it ap- 
pears that he has no personal interest in the same, but 
that it isan attempt to make the State of Georgia a 
party to the suit through the defendant as governor, 
so as to bind the State by the judgment and decision 
of the court in the case. 

On this demurrer of Colquitt and the joint demurrer 
of the three trustees the case was decided and the bill 
dismissed. 

Mr. Justice Woods, in dismissing it, said: ‘* The bill 
is to allintents and purposes a suit against the State. 
It is mainly her property,and not that of Alfred H. 
Colquitt or J. W. Renfroe that is to be affected by the 
decree of this court. It is the title of the State that is 
assailed. The attack is not made against the State 
directly, but through her officers. This indirect way 
of making the State a party is just as open to objec- 
tion as if the State had been named as a defendant.” 
3 Woods, 426. 

The failure of several of the States of the Union to 
pay the debts which they have contracted and to dis- 
charge other obligations of a contract character, when 
taken in connection with the acknowledged principle 
that no State can be sued in the ordinary courts asa 
defendant except by her own consent, has led, in re- 
cent times,to numerous efforts to compel the perform- 
ance of their obligations by judicial proceedings to 
which the State is not a party. 

These suits have generally been instituted in the Cir- 





cuit Courts of the United States, or have been re- 
moved into them from the State courts. 

The original jurisdiction of this court has also been 
invoked in the recent cases of State of New Hampshire 
v. State of Louisiana, and State of New York v. State of 
Louisiana. These latter suits were based on the pro- 
position that the constitutional provision that States 
might sue each other in this court would enablea 
State whose citizens were owners of obligations of 
another State to take a transfer of those obligations to 
herself and sue the defaulting State in the court. The 
doctrine was overruled in those cases at the last term 
by the unanimous opinion of the court. 

In the suits which have been instituted in the Cir- 
cuit Courts the effort has been, while acknowledging 
the incapacity of those courts to assume jurisdiction 
ofa State as aparty, to proceed in such a manner 
against the officers or agents of the State government, 
or against property of the State in their hands, that 
relief can be had without making the State a party. 

The same principle of exemption from liability to 
suit as applied to the government of the United 
States has led to like efforts to enforce rights against 
the government in a similar manner. And it must be 
confessed, that in regard to both classes of cases, the 
questions raised have rarely been free from difficulty, 
and the judges of this court have not always been able 
to agree in regard tothem. Nor is it an easy matter 
to reconcile all the decisious of the court in this class 
of cases. 

While no attempt will be made here todo this, it 
may not be amiss to try to deduce from them some 
general principles, sufficient to decide the case before 
us. 

It may be accepted as a point of departure unques- 
tioned, that neither a State nor the United States can 
be sued as defendant in any court in this country 
without their consent, except in the limited class of 
cases in whichaState may be made a party in the 
Supreme Court of the United States by virtue of the 
original jurisdiction conferred on that court by the 
Constitution. 

This principle is conceded in all the cases, and when- 
ever it can be clearly seen that the State is an indis- 
pensable party to enable the court, according to the 
rules which govern its procedure, to grant the relief 
sought, it will refuse to take jurisdiction. But in the 
desire to do that justice, which in may cases the courts 
can see will be defeated by an unwarranted extension 
of this principle, they have in some instances gone a 
long way in holding the State not to be a necessary 
party, though some interest of hers may be more or 
less affected by the decision. In many of these cases 
the action of the court has been based upon principles 
whose soundness cannot be disputed. A reference toa 
few of them may enlighten usin regard to the cuse 
now under consideration. 

1. It has been held ina class of cases where property 
of the State, or property in which the State has an in- 
terest, comes before the court and under its control, 
in the regular course of judicial administration, with- 
out being forcibly taken from the possession of the 
government, the court will proceed to discharge its 
duty in regard to that property. And the State, if it 
choose to come in as plaintiff, as in prize cases, or to 
intervene in other cases when she may have a lien or 
other claim on the property, will be permitted to do 
so, but subject to the rule that her rights will receive 
the same consideration as any other party interested 
in the matter, and be subjected in like manner to the 
judgment of the court. Of this class are the cases of 
The Siren, 7 Wall. 157; The Davis, 16 id. 20; and Cook 
v. Barnard, at the last term. 

2. Another class of cases is where an individual is 
sued in tort for some act injurious to another in re- 
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gard to person or property, to which his defense is 
that he hasacted under the ordersof the govern- 
ment. 

In these cases he is not sued as, or because he is the 
officer of the government, but as an individual, and 
the court is not ousted of jurisdiction because he as- 
serts authority as such officer. To make out his de- 
fense he must show that his authority was sufficient in 
law to protect him. See Witchell v. Harmony, 13 How. 
115; Bates v. Clark, 95 U. 8. 209; Meigs v. McClung, 9 
Cranch, 11; Wilcox v. Jackson, 13 Pet. 498; Brown v. 
Huger, 21 How. 305; Grisar v. McDowell, 6 Wall. 363. 

To this class belongsalso the recent case of United 
States v. Lee, 106 U. 8., for the action of ejectment in 
that case is, in its essential character, an action 
of trespass, with the power in the court to re- 
store the possession to the plaintiff as part of the 
judgment. And the defendants, Strong and Kauf- 
man, being sued individually as trespassers, set up 
their authority as officers of the United States, which 
this court held to be unlawful, and therefore insuffi- 
cient as a defense. The judgment in that case did not 
conclude the United States, as the opinion carefully 
stated, but held the officers liable as unauthorized tres- 
passers, and turned them out of their unlawful pos- 
session. 

3. A third class, which has given riseto more con- 
troversy, is where the law has imposed upon an officer 
of the government a well defined duty in regard to a 
specific matter, not affecting the general powers or 
functions of the government,but in the performance of 
which one or more individuals have a distinct interest 
capable of enforcement by judicial process. 

Of this class are writs of mandamus to public officers, 
asin Marbury v. Madison, 1 Cranch, 137; Kendall v. 
Stokes, 3 How. 87; United States v. Schurtz, 102 U. 8. 
118; United States v. Boutwell, 17 Wall. 604. 

But in all such cases, from the nature of the remedy 
by mandamus, the duty to be performed must be 
merely ministerial, and must involve no element of 
discretion to be exercised by the officer. 

It has however been much insisted on that in this 
class of cases, where it shall be found necessary to en- 
force the rights of the individual, a court of chancery, 
may, by a mandatory decree or by an injunction, com- 
pel the performance of the appropriate duty, or enjoin 
the officer from doing that which is inconsistent 
with that duty and with plaintiff's rights in the premi- 
ses. 

Perhaps the strongest assertion of this doctrine is 
found in the case of Davis v. Gray, 16 Wall. 203. 

In that case, the State of Texas having made a grant 
of the alternate sections of land along which a rail- 
road should thereafter be located, and the railroad 
company having surveyed the land at itsown expense 
and located its road through it, the commissioner of 
the State land office and the governor of the State, 
were in violation of the rights of the company selling 
and delivering patents for the sections to which the 
company had an undoubted vested right. The Circuit 
Court enjoined them from doing this by its decree, 
which was affirmed in this court. 

Judge Hunt did not sit in the case, and Justice Davis 
and Chief Justice Chase dissented, on the ground that 
it was in effect asuit against the State. Though there 
are some expressions in the opinion which are unfa- 
vorably criticised in the opinions of both the majority 
aud minority of this court in the recent case of the 
United States v. Lee, the action of the court has not 
been overruled. 

But it is clear that in enjoining the governor of the 
State in the performance of one of his executive func- 
tions, the case goes to the verge of sound doctrine, if 
not beyond it, and that the principle should be ex- 
tended nofurther. Nor was there in that case any af- 





firmative relief granted by ordering the governor and 
land commissioner to performany act toward perfect- 
ing the title of the company. 

The case of Board of Liquidation v. McComb is to 
the same effect. The board of liquidation was charged 
by the statute of Louisiana with certain duties in re- 
gard to issuing new bonds of the State in place of old 
ones which might be surrendered for exchange by the 
holders of the latter. The amount of new bonds to be 
issued was limited by a constitutional provision. Mc- 
Comb, the owner of some of the new bonds already is- 
sued, filed his bill to restrain the board from issuing 
that class of bonds in exchange for a class of indebted- 
ness not included within the purview of the statute, 
on the ground that his own bonds would thereby be 
rendered less valuable. This court affirmed the de- 
cree of the Circuit Court enjoining the board from ex- 
ceeding its power in taking up by the new issue a 
class of State indebtedness not within the provisions 
of the law on that subject. 92 U.S. 531. 

In the opinion in that case the language used by Mr. 
Justice Bradley well and tersely thus expresses the rule 
and its limitations: 

“The objections to proceeding against State officers 
by mandamus or injunction are, first, that it is in 
effect proceeding against the State itself; and sec- 
ond, that it interferes with the official discretion 
vested in the officers. It is conceded that neither of 
these can be done. A State without its consent can- 
not be sued as an individual; and a court cannot sub- 
stitute its own discretion for that of executive officers, 
in matters belonging to the proper jurisdiction of the 
latter. But it has been settled that wherea plain offi- 
cial duty requiring noexercise of discretion is to be 
performed, and performance is refused, any person 
who will sustain a personal injury by such refusal may 
have amandamus to compel performance; and when 
such duty is threatened to be violated by some positive 
official act, any person who will sustain personal in- 
jury thereby, for which adequate compensation cannot 
be had at law, may have an injunction to prevent 
it.” 

It is believed that this is as far as this court has gone 
in granting relief in this class of cases. The case of 
Osborne v. The Bank, 9 Wheat. 738, often referred to, 
was upon this principle, and goes no further; for in 
that case, a preliminary injunction of the court forbid- 
ding the State officer from placing the money of the 
bank, which he had seized, in the treasury of the State, 
having been disregarded, the final decree corrected 
this violation of the injunction, by requiring the res- 
toration of the money thus removed. See Lousiana v. 
Jumel, 107 U. 8. 711. 

On the other hand, in the cases of Louisiana v. Jumel, 
and Elliott v. Wiltz, decided at the last term, very ably 
argued and very fully considered, the court declined 
to go any further. 107 U. S. 711. 

In the first of these cases the owners of the new bonds, 
issued by the board of liquidation mentioned in Me- 
Comb’s case, above cited, brought their bill in equity, in 
the Circuit Court of the United States, tocompel the 
auditor of State and the treasurer of the State to pay,out 
of the treasury of the State, the overdue interest-cou- 
pons on their bonds, and to enjoin them from paying 
any part of the taxes collected for that purpose for the 
ordinary expenses of the government. They at the 
same time applied to the State court for a writ of man- 
damus to the same officers, which suit was removed 
into the Circuit Court of the United States. In this 
they asked that these officers be commanded to pay, out 
of the moneys in the treasury, the taxes which they 
maintained had been assessed for the purpose of paying 
the interest on their bonds, and to pay such sums as had 
already been diverted from that purpose to others by 
the officers of the government. 
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The Circuit Court refused the relief asked in each 
case, and this court affirmed the judgment of that 
court. 

The short statement of the reason for this judgment 
is, that as the State could not be sued or made a party 
to such proceeding, there was no jurisdiction in the 
Circuit Court either by mandamus at law, or by ade- 
cree in chancery, to take charge of the treasury of the 
State, and seizing the hands of the auditor and treas- 
urer, to make distribution of the funds found in the 
treasury inthe manner which the court might think 
just. 

The chief justice said: ‘* The treasurer of the State 
isthe keeper of the money collected from this tax, 
just as he is the keeper of other public moneys. The 
taxes were collected by the tax collectors and paid 
over to him, that is to say, into the State treasury, just 
as other taxes were when collected. He is no more a 
trustee of these moneys than he is of all other public 
moneys. He holds them only as agent of the State. 
If there is any trust the State is the trustee, and unless 
the State can be sued the trustee cannot be enjoined. 
The officers owe duty to the State alone, and have no 
contract relations with the bondholders. They can 
only actas the State directs them to act and hold as 
the State allows them to hold. It was never agreed that 
their relations with the bondholders should be other 
than as officers of the State, or that they should have 
any control over this fund except to keep it like other 
funds in the treasury, and pay it out according to law. 
They can be moved through the State, but not the 
State through them.”’ 

We think the foregoing cases mark, with reasonable 
precision, the limit of the power of the courts in cases 
affecting the rights of the State or Federal governments 
in suits to which they are not voluntary parties. 

In actions at law, of which mandamus is one, where 
an individual is sued, as for injuries to person or 
to property, real or personal, or in regard to a duty 
which he is personally bound to perform, the govern- 
ment does not stand behind him to defend him. Ifhe 
has the authority of law to sustain him in what he has 
done, like any other defendant, he must show it to the 
court and abide the result. In either case the State is 
not bound by the judgment of the court, and generally 
its rights remain unaffected. It is no answer for the 
defendant to say, I am an officer of the government and 
acted under its authority, unless he shows the sufli- 
ciency of that authority. 

Courts of equity proceed upon different principles in 
regard to parties. As was saidin Barney v. Baltimore, 
6 Wall. 380, there are persons who are merely formal 
parties without real interest, and there are those who 
have an interest in the suit, but which will not be in- 
jured by the relief sought, and there are those whose 
interest in the subject-matter of the suit renders them 
indispensable as parties to it. Of this latter class the 
court said, in Shields v. Barrow, 17 How. 130, ** they 
are persons who not only have an interest in the con- 
troversy, but an interest of such a nature that a final 
decree cannot be made without affecting that interest 
or leaving the controversy in such a condition that its 
final disposition may be wholly inconsistent with 
equity and good conscience.”’ 

“Tn such cases,’’ says the court in Barney v. Balti- 
more, **the court refuses to entertain the suit when 
these parties cannot be subjected to its jurisdic- 
tion.” 

In the case now under consideration the State of 
Georgia is an indispensable party. It is in fact the only 
proper defendant in the case. No one sued has any 
personal interest in the matter or any official author- 
ity to grant the relief asked. 

No foreclosure suit can be sustained without the 
State, because she has the legal title to the property, 





and the purchaser undera foreclosure decree would 
get no title in the absence of the State. The State is 
in the actual possession of the property, and the prop- 
erty, and the court can deliver no possession to the 
purchaser. The entire interest, adverse to plaintiff 
in this suit is the interest of the State of Georgia in 
the property, of which he has both the title and pos- 
session. 

On the hypothesis that the foreclosure by the gover- 
nor was valid, the trust asserted by plaintiff is vested 
in the State as trustee, and not iu any of the officers 
sued. 

No money decree can be rendered against the State, 
nor against its officers, nor any decree against the 
treasurer, as settled in Lowisiana v. Jumel. 

If any branch of the State government has power to 
give plaintiff relief it is the legislative. Why is it not 
sued as a body, or its members by mandamus to com- 
pel them to provide means to pay the State's indorse- 
ment? 

The absurdity of this proposition shows the impos- 
sibility of compelling a State to pay its debts by judic- 
ial process. 

The decree of the Circuit Court is 

Affirmed. 


TELEGRAPH ADDITIONAL BURDEN UPON HIG H- 
WAY REQUIRING COMPENSATION TO 
PROPERTY OWNER. 

ILLINOIS SUPREME COURT, OCTOBER 2, 1883. 
BOARD OF TRADE TELEGRAPH Co. v. BARNETT. 
The construction and maintenance of a telegraph line upon a 
highway is a new and additional burden upon the fee to 
which, when the highway was established, it was not con- 
templated it should be subjected, and for which the owner 

is entitled to additional compensation. 
CTION of trespass. The opinion states the case. 
Appeal by defendant below. 


Francis C. Russell, and Allan C. Story, for appellant. 
Happy and Travous, for respondent. 


Scott, J. This was an action of trespass quare 
clausum fregit, brought by Kimbro T. Barnett, against 
the Board of Trade Telegraph Company. The declara- 
tion is in the usual form, the gravamen of the action 
being that defendant entered with force and violence 
upon the premises of plaintiff, and dug holes and 
erected thereon telegraph poles upon which to place 
its wires. The pleas of not guilty and liberum tene- 
mentum, originally filed to the declaration, were both 
withdrawn, and the matters insisted upon asa defense 
to the action were embraced in five special pleas. The 
substance of the first three pleas is the locus in quo 
was a public highway; that defendant was and is a 
corporation existing under the laws of Illinois; that 
the acts complained of were necessarily and properly 
done in the building of the telegraph line of defendant 
along such highway, and that the building of such 
telegraph line was done under and according to the 
written and recorded consent of the county board of 
the county in which the premises are situated. The 
additional matters contained in the other special pleas 
add nothing to the strength of the defense, and it will 
not be necessary, as the case comes before this court 
to state their contents. To the special pleas setting 
up the facts above stated, with some others of no con- 
siderable importance, with the usual fullness and 
formality, the Circuit Court sustained a general de- 
murrer. The defendant electing to stand by its pleas 
of justification, the court rendered judgment as upon 
nil dicit, and proceeded to hearevidence with a view 
to assess plaintiff's damages. It was proven plaintiff 
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was the owner of the land described in the declara- 
tion; that defendant by its employees entered upon 
the premises, and commenced digging holes and put- 
ting up telegraph poles; that plaintiff asked them 
what authority they had for so doing, and was told 
they had permission from the county board. After- 
ward they went on and put up twenty-six poles along 
the sides of the hedge, without the consent of plaintiff. 
The poles erected are outside of the hedge growing at 
the side of the highway, but close to it. In some in- 
stances the employees cut away the hedge, because it 
was in their way, and they also cut down two hedge 
trees that were intended for gate posts where they 
stood. It was further proven the land where the poles 
were erected belonged to plaintiff, subject to the right 
of way, and that the highway was used by the public. 
It was also proven the erection of the poles by defend- 
ant would render it inconvenient for plaintiff to trim 
his hedge with machines constructed for that pur- 
pose. Thereupon the Circuit Court assessed plaintiff's 
damages at $78, and from the judgment rendered de- 
fendant obtained an appeal to the Appellate Court for 
the Fourth District, where the judgment of the trial 
court was affirmed. A majority of the judges of the 
Appellate Court having certified that in their opinion 
this ‘‘ case involves a question of law of such import- 
ance, on account of collateral interests, that it should 
be passed upon by the Supreme Court,’’ defendant 
brings the case to this court on its further appeal, as 
it is permitted to do under the practice. 

The objection an action of trespass quare clausuwm 
fregit will not lie in such a case as the one being con- 
sidered, is settled adversely to the position taken by 
defendant in the decision of this court in Indianapolis, 
Bloomington and Western R. Co. v. Hartley, 67 Til. 439. 
That in some respects, was an analogous case, the form 
of action being the same, and plaintiff was permitted 
to recover. 

Authority is given by the statute to all telegraph 
companies to erect poles on which to place their wires, 
on all highways or public roads, by first obtaining the 
consent in writing of the county board of the county 
in which such highway is situated. Ofcourse that 
permission is given subject to the constitutional inhi- 
bition, ** private property shall not be taken or dam- 
aged for public use without just compensation.”’ Pro- 
vision is also made by law for ascertaining the com- 
pensation to be paid to the owner when it shall be 
necessary to take or damage any property for the con- 
struction, alteration or repair of any line of telegraph. 
Rev. Stat. 1874, chap. 154. 

The principal question arising on the record may be 
stated to be, is the right to erect and maintain lines of 
telegraph thereon a part of the public easement in a 
common highway, or is such a structure a new and 
additional burden upon the fee, for which the owner 
of the fee may maintain an action? It was held by 
the trial court, and its decision was affirmed by the 
Appellate Court, the erection and maintenance of a 
line of telegraph on the highway, although done with 
the consent of the county board, was a new and addi- 
tional burden upon the fee, and a recovery by the 
owner was permitted. The correctness of that decision 
is challenged on this appeal. 

The question raised is important, and being one of 
first impression in this court it has been fully con- 
sidered. Although the case has been elaborately ar- 
gued, the views entertained by the court may be 
briefly stated without any extended discussion. There 
can be no disagreement as to the facts of the case as 
they appear from the pleadings by admission on de- 
murrer. Only questions of law remain to be consid- 
ered on the admitted facts. As has been seen, de- 
fendant is a corporation existing under the laws of this 
State, with power to construct and use a line of tele- 








graph in this State. Permission in writing was given 
by the proper county board to erect poles on the high- 
way in question, on which to maintain its line of tele- 
graph, care to be taken to do no unnecessary injury. 
Plaintiff was and is the owner of the fee, and objected 
to that use of the highway, but his wishes were disre- 
garded. No effort was made to agree with him as to 
the damages he would sustain, nor to assess the same 
under the statute. It is conceded the locus in quo is an 
ordinary highway, situated without the limits of any 
municipal corporation. The highway was constructed 
over lands owned by plaintiff. Of that no question is 
made. It follows therefore plaintiff is the owner of 
the fee to the center of the highway, subject only to 
an easement over and upon itin favor of the public. 
The position taken by defendant is, that the State can 
rightfully, as it has done, authorize the county board 
to permit defendant to construct its line of telegraph 
upon the highway without the consent of the abutting 
land owner; that it imposes no new or additional 
burden thereon, and that when the public acquire an 
easement over land, for a compensation fully paid, the 
public obtain all the rights the land owner had, and 
the State may authorize any use of it not inconsistent 
with its use asa highway. On the other hand itis in- 
sisted the proprietary rights of plaintiff have been in- 
terfered with in a manner detrimental to his interests 
as the owner of the fee, and that the action of de- 
fendant in taking possession of his land forcibly and 
against his will comes within the constitutional inhi- 
bition, ‘private property shall not be taken or dam- 
aged without just compensation.”’ The latter position 
is the one best sustained by authority, and rests on 
sounder principles. It is for the reason the construc- 
tion and maintenance of a telegraph line upon the high- 
way is a new and additional burden upon the fee to 
which it was not contemplated it should be subjected, 
and for which the owner is entitled to additional com- 
pensation. The principle is, neither the State nor a 
municipal corporation has any rightful authority, 
under the Constitution, to grant away the private 
property of the citizen, and if corporations quasi pub 
lic, in the exercise of the right of eminent domain with 
which they are clothed by the sovereign power of the 
State, seek to appropriate it, so that they may have a 
benefit therefrom, every principle of justice demands 
they should make just compensation, whether the 
property taken or damaged is of little or great value. 
But aside from all considerations of right and justice, 
the Constitution has so declared, and its mandate in 
that respect may not be disregarded. A case having 
many features in common with the one now before the 
court is Indianapolis, Bloomington and Western &. Co. 
v. Hariley, 67 Til. 489. It was there said: ‘A distinc- 
tion has been taken where the municipality granting 
the right to lay a track owns the fee in the street, and 
where the fee remains in the abutting land owner, and 
it seems to us it rests on sound principle, and is sup- 
ported by the highest authority. Where the fee re- 
mains in the original proprietor it is immaterial how 
the public acquired an easement over the lands— 
whether by condemnation or by dedication. It is 
only for the use of ordinary travel, such as we are ac- 
customed to see on streets or highways. In case the 
proprietor dedicated the land, it was for no other pur- 
pose; and if it was condemned, his damages were as- 
sessed with no other view. A different use of the land 
cannot be justified on the ground that a railway is an 
improved highway. Railway companies are only pub- 
lic corporations in a limited sense. The right of way, 
the road bed and the carriages propelled thereon, are 
owned by private individuals, and not by the public. 
Fares are charged for travel thereon for the exclusive 
benefit of parties owning the road. They are con- 
structed and equipped in the interest of private specu 
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lation, but at the same time they are intended to sub- 
serve the public good. The travel on them bears no 
analogy to our notions of travel on an ordinary street 
or highway where every one travels at his pleasure in 
his own conveyance without paying tolls or fares. The 
uses are totally different and even inconsistent. The 
one is exclusively in favor of private interests and the 
other is open and free to all. The doctrine most in 
consonance with our sense of justice is, when the fee 
of the street remains in the abutting land owner, the 
corporation may grant the right to the railway com- 
pany to lay its track along or across any street, but the 
company avails of its privilege at its peril. If in lay- 
ing its track it causes a private injury to him who 
owns the fee in the adjoining premises, it must make 
good the damages sustained.”” The doctrine of this 
case has since been embodied in the text by Mr. Dil- 
lon, in the recent edition of his valuable work on 
municipal law, in a distinct section, and the author 
says it has for its support the sanction of some of the 
most eminent jurists in this country. At all events it 
is now the settled law of this State, and it is now too 
late to insist a different rule should be adopted. The 
principle of Hartley's case is conclusive of the one 
being considered. What is there said respecting the 
right of a railway to the use of a common highway, 
applies with equal force to a telegraph corporation. In 
the same sense the construction of a line of telegraph 
on the highway is an additional servitude, to which 
the fee of the land had not before been subjected. The 
servitude differs more in degree than in character, and 
whether the damages are great or small, the corpora- 
tion asking for or appropriating to itself the benefit of 
such new servitude must make just compensation to 
the owner of the fee. In many and perhaps in most 


instances the damages may be merely nominal, but in 


others an actual detriment may be occasioned. That 
of course is a question to be determined from the evi- 
dence in each particular case, with which this court 
has no concern. 

The decision of the trial court in sustaining the de- 
murer to the special pleas of justification is Warranted 
by the law, and as its finding as to the damages sus- 
tained by plaintiff has been affirmed by the Appellate 
Court, it is of course conclusive on this court, and the 
judgment of the latter court will be affirmed. 

Judgment affirmed. 


Nore. See also in reference to the subject, ZThomp- 
son v. Hodgson, 2 Hun, 146; Barney v. Keokuk, 94 U. 
S. 324; Murphy v. Chicago, 29 Ll. 279; City of Quincy 
v. Jones, 76 id. 231; Edwerdsville Rk. Co. v. Sawyer, 92 
id. 317; Milburn v. Cedar Rapids, 12 lowa, 247; Clinton 
v. Cedar Rapids and Missouri R. Co., 24 id. 455; Tom- 
lin v. Debuque R. Co., 82 id. 106; Cook vy. Burlington, id. 
357; Jngraham v. Chicago, etc., R. Co., 38 id. 669; West- 
ern Un. Tel. Co. v. Rich, 15 Kan. 517; Prather v. Rail- 
road Co., 52 Ind. 40; Gebhard v. Reeves, 75 Ill. 301; 
Town of Oldtown v. Dooley, 81 id. 255; Pfeifer v. Coe, 
8 Am. Rep. 58; Cole v. Drew, id. 363: Williams v. 
New York Ventral R. Co., 16 N. Y. 97; Wager v. Troy 
Union R. Co., 25 id. 526; Craig v. Rochester City R. Co., 
39 id. 404; Schurmeier v. St. Puul and F. R. Co., 10 
Minn. 82; Brisbane v. St. Paul and L. C. R. Co., 23 id. 
114; Lafayette VW. and B. Rk. Co. v. Mindoch, 68 Ind. 
137; Ford v. Chicago and Northw. R. Co., 14 Wis. 609; 
Blesch v. Chicago and Northw. 2. Co., 43 id. 183; Cape 
Girardeau, etc., Rk. Co. v. Renfro, 58 Mo. 265; Moses v. 
Railway Co., 21 lll. 517; Roberts v. Chicago, 26 id. 249; 
Jersey City and B. R. Co. v. Jersey City and H. Co., 
20 N. J. Eq. 69; Hinchman v. Patterson, 17 id. 76; Rail- 
road Co. v. Heisel, 38 Mich. 66; Attorney-General vy. 
Metropolitan 2. Co., 125 Mass. 515; 2 Dill. Mun. Corp., 
§ 722; Pedicord v. Balt., etc., R. Co., 34 Md. 479; Hiss 
v. Baltimore and Hamp. R. Co, 52 id. 252; Regney v. 
Chicago, 102 Ill. 64. 





LIEN OF ATTORNEY FOR COSTS WHEN ACTION 
COMPROMISED. 
ENGLISH COURT OF APPEAL, JUNE 7, 1883. 


Tue Hope, 49 L, T. Rep. (N. 8.) 158. 

In a seaman’s wages action, where the defendants effect a 
settlement behind the back of the plaintiff’s solicitor, and 
the plaintiffs fail to pay their solicitor’s costs, the 
solicitor cannot obtain an order that the defendants should 
pay his costs, unless he show clearly that in making the 
compromise there has been collusion between the parties 
with the intention of depriving him of his lien. 

T . was an appeal from an order of Sir Robert 

Phillimore, made in chambers, in an action for 
seamen’s wages and damages for wrongful dismissal, 
by which he ordered that the defendants should pay 
the taxed costs of the action to the plaintiff's solici- 
tors. 

The action was commenced on the 17th of January, 
1883, in the Liverpool district registry, by the plaintiffs, 
two seamen, against the owners of the ship Hope, and 
on the 19th the defendant’s solicitors gave an under- 
taking to appear. On the 22d the plaintiffs accepted 
5l. each from the defendants in settlement of their 
claim and costs, and thereupon left the country with- 
out paying their solicitors their costs. The plaintiff's 
solicitors then made an application to the district 
registrar at Liverpool for an order that thedefendants 
should pay their taxed costs, alleging that the settle- 
ment had been made ‘*‘ behind their backs.”’ 

The Liverpool registrar referred this application to 
Sir Robert Phillimore, who ordered that the defend- 
ants should pay the taxed costs of the plaintiff's so- 
licitors. 

From this order the defendants appealed. 

Brett, M. R. We have some difficulty in dealing 
with this case, seeing that it was taken by Sir Robert 
Phillimore in chambers, where the learned judge had 
not the advantage of having the authorities on the 
point cited to him. I do not think we can differ 
from the judge merely on the ground that he took a 
wrong view of the evidence. We differ from him in 
that he decided this case on wrong legal principles in 
holding, that if a compromise is made between the 
parties to the cause without the knowledge and ac- 
quiescence of the plaintiff's solicitors, the defendants 
should pay the plaintiff's solicitor’s taxed costs. There 
is strong evidence to show that the compromise was 
made without the knowledge or acquiescence of the 
plaintiff's solicitors, and that the defendants knew 
that the plaintiffs had employed solicitors. The cases 
which have been cited to us show that the mere fact 
that a compromise has been effected without the 
knowledge of the solicitor is not sufficient; but that 
it must be further shown clearly that there was the 
intention in the minds of both of the parties to de- 
prive the plaintiff's solicitors of their lien for costs. It 
seems to me that in this case there is absolntely no 
evidence of such collusion, or that it was in the minds 
of the defendants to deprive the plaintiff's solicitors 
of the fruits of what they had done. We are asked to 
suy that that is the necessary inference to be drawn 
from a settlement of this kind having been made by 
sailors with ship-owners. But there is no rule of law 
that sailors are to be presumed to be cheats, nor is 
there any evidence at all as to that. This case there- 
fore has not been brought within the rule laid down in 
the cases which have been cited, and this appeal must 
therefore be allowed. 

LINDLEY, L. J. Lalso think that this order must be 
discharged. [ do not think that there is any difference 
in the principles to be applied to cases in the Admiralty 
Division, and to those in any other divisions of the 
High Court, It seems to me that there is not any rule 
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or practice which prevents parties effecting a com- 
promise without the intervention of their solicitors. 
Therefore a litigant who employs a solicitor in the or- 
dinary way can compromise the action; but this 
principle or rule has been engrafted upon that, namely, 
that the compromise must be honestly effected and not 
for the purpose of cheating the solicitors. The gen- 
eral rule is correctly stated in Archbold’s Practice 
(13th ed., pp. 142, 143), where after referring to the 
Solicitor’s Act of 1860, 23and 24 Vict., ch. 127, § 28, 
which enables the court to make a charging order up- 
on property recovered or preserved through the in- 
strumentality of the solicitor, it is stated that ‘‘a so- 
licitor has also, it is said, alien for his costs upon a 
judgment recovered by his client, or upon money or 
costs awarded or ordered to be paid to him in a cause 
in which the solicitor was employed; and this even 
though the client had previously become a bankrupt. 
This lien however isin truth] merely a claim to the 
equitable interference of the court.’’ Then it runs on 
thus, which I think is right, “‘ the court will exercise 
this equitable interference when the solicitor has 
given the opposite party or his solicitor notice of his 
lien, andthat he claims the amount payable to his 
client to be paid to him in the first instance; in which 
case the opposite party will at bis peril pay the client 
or release the claim, or compromise it without the 
assent of the solicitor. So the court will exercise it, 
though no such notice has been given, in cases where 
it is clearly made out that there has been some collu- 
sion or fraudulent conspiracy between the parties to 
cheat the solicitor of his costs. But unless such notice 
be given, or there has been such collusion or fraudu- 
lent conspiracy, the client, although he _ sues 
in forma pauperis, may compromise’ with 
the other party and give him a_ release with- 
out the intervention of his solicitor.’’ In support 
of every one of those propositions a number ,of au- 
thorities are therein cited. Here there is no evidence 
that it was the intention of the parties to defeat the 
plaintiff's solicitors of their lien for costs, and we can- 
not presume that sailors are cheats. 

Fry, L. J. It appearsto me that the law which 
governs this case was correctly laid down by Tindal, 
C. J. in Nelson v. Wilson, 6 Bingh. 568, when he says 
that “it is undoubtedly competent for the party to 
settle the case without the intervention of his attorney ; 
and if the attorney proceeds in order to secure his 
costs, he is bound to make out a clear case of fraud 
between the plaintiff and defendant to deprive him of 
such costs.” In my opinion the plaintiffs have 
failed to establish such a clear case of fraud in this 
case. I therefore think the order was wrong, and this 
appeal must be allowed. 

Appeal allowed. 


ee 


UNITED STATES SUPREME COURT AB- 
STRACT. 

ADMIRALTY—HAS JURISDICTION OF COLLISION BY 
CANAL BOAT ON CANAL.—The District Court of the 
United States for the Northern District of Illinois, as 
a Court of Admiralty, has jurisdiction of asuit in rem 
against a steam canal-boat, to recover damages caused 
by a collision between her and another canal-boat, 
while the two boats were navigating the Illinois and 
Lake Michigan Canal, at a point about four miles from 
its Chicago end, and within the body of Cook county, 
Illinois, although the libellant’s boat was bound from 
one place in Illinois to another place in Illinois. 
Within the principles laid down by this court in The 
Daniel Ball, 10 Wall. 557, and The Montello, 20 id. 430, 
which extended the salutary views of admiralty juris- 
diction applied in The Genesee Chief, 12 How. 443; 





The Hine v. Trevor, 4 Wall. 555, and The Eagle, 8 id. 
15, the court has no doubt of the jurisdiction of the 
District Courtin this case. Navigable water situa- 
ted as this canal is, used for the purposes for 
which it is used, a highway for commerce be- 
tween ports and places in different States, carried 
on by vessels such as those in question here, is public 
water of the United States, and within the legitimate 
scope of the admiralty jurisdiction conferred by the 
Constitution and statutes of the United States, even 
though the canal is wholly artificial, and is wholly 
withiv the body of a State, and subject to its owner- 
ship and control; and it makes no difference as to the 
jurisdiction of the District Court that one or the 
other of the vessels was at the time of the collision on 
avoyage from one place in the State of Illinois to 
another place in that State. The Belfast, 7 Wall. 624. 
Many of the embarrassments connected with the ques- 
tion of the extent of the jurisdiction of the admiralty 
disappeared when this court held in the case of The 
Eagle, swpra, that all of the provisions of section 9 of 
the Judiciary Act of September 24, 1789, ch. 20 (1 St. 
77), which conferred admiralty and maritime jurisdic- 
tion upon the District Courts were inoperative, except 
the simple clause giving to them “exclusive original 
cognizance ofall civil causes of admiralty and mari- 
time jurisdiction.’’ That decision is carried out by 
the enactment in section 563 of the Revised Statutes, 
subdivision 8, that the District Courts shall have jur- 
isdiction of ‘‘all civil causes of admiralty and mari- 
time jurisdiction,” thus leaving out the inoperative 
provisions. Maiter of Boyer. Opinion by Blatch- 
ford, J. 

(Decided Jan. 7, 1884.] 


BANK—REPRESENTATIVE AUTHORITY OF CASHIER— 
PRESUMPTION FROM COURSE OF DEALING.—A banking 
corporation, whose charter does not otherwise provide, 
may be represented by its cashier in transactions out- 
side of his ordinary duties, without his authority to 
do so being in writing, or appearing in the records of 
the proceedings of the directors. His authority may 
be by parol and collected from circumstances or im- 
plied from the conduct or acquiescence of the direct- 
ors. It may be inferred from the general manner in 
which, for a period sufficiently long to establish a set- 
tled course of business, he has been suffered by the 
directors, without interference or inquiry, to conduct 
the affairs of the bank. When during a series of years, 
or in numerous business transactions, he has been 
permitted, in his official capacity, and without objec- 
tion, to pursue a particular course of conduct, it may 
be presumed, as between the bank and those who in 
good faith deal with it upon the basis of his authority 
to represent the corporation, that he has acted in con- 
formity with instructions received from those who 
have the right tocontrol its operations. That which 
directors ought, by proper diligence, to have known 
as to the general course of the bank’s business, they 
may be presumed to have known iu any contest be- 
tween the corporation and those who are justified by 
the circumstances in dealing with it upon the basis of 
that course of business. Martin v. Webb. Opinion by 
Harlan, J. 

(Decided Jan. 7, 1884.] 


CONSTITUTIONAL LAW— POWER OF EMINENT DO- 
MAIN OF GOVERNMENT MAY BE EXERCISED THROUGH 
STATES—UNITED STATES PARTY TO suUIT.—(1) The 
power of eminent domain possessed by the general 
government can be exercised through the State gov- 
ernments. Consequently the provision of the act of 
Congress of March 3, 1875, in relation to the improve- 
ment ofthe Fox and Wisconsin rivers, that when 
land should be appropriated overflowed, or injured in 
making such improvement, the damages should be as 
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certained in the mode provided by the laws of the 
State where the same was situated is valid, and the 
State tribunals might entertain proceedings there- 
under. The power to take private property for pub- 
lic uses, generally termed the right of eminent do- 
main, belongs to every independent government. It 
is an incident of sovereignty, and as said in Boom v. 
Patterson, 98 U. S. 406, requires no constitutional re- 
cognition. The provision found in the fifth amend- 
ment to the Federal Constitution, and in the Consti- 
tutions of the several States, for just compensation for 
the property taken, is merely a limitation upon the 
use of the powers. It isno part of the power itself, 
but a condition upon which the power may be exer- 
cised. It is undoubtedly true that the power of ap- 
propriating private property to public uses vested in 
the general government—its right of eminent domain, 
which Vattel defines to be the right of disposing, in 
case of necessity and for the public safety, of all the 
wealth of the country—cannot be transferred to a 
State any more than its other sovereign attributes; 
and that when the use to which the property taken is 
applied is public, the propriety or expediency of the 
appropriation cannot be called in question by any 
other authority. But there’is no reason why the com- 
pensation to be made may not be ascertained by any 
appropriate tribunal capable of estimating the value 
of the property. There is nothing in the nature of the 
matter to be determined which calls for the establish- 
ment of any special tribunal by the appropriating 
power. Whether thetribunal shall be created directly 
by anact of Congress, or one already established by 
the States shall be adopted for the occasion, is a mere 
matter of legislative discretion. Undoubtedly it was 
the purpose of the Constitution to establish a general 
government independent of, and in some respects 
superior to, that of the State governments—one which 
could enforce its own laws through its own officers and 
tribunals; and this purpose was accomplished. That 
government can create all the officers and tribunals 
required for the execution of its powers. Upon this 
point there can be no question. Kohl v. United 
States, 91 U. 8. 367. Fromthe time of its establish- 
ment that government has been in the habit of using, 
with the consent of the States, their officers, tribunals, 
and institutions as its agents. Their use has not been 
deemed violative of any principle or as in any manner 
derogating from the sovereign authority of the Fed- 
eral government; butasa matter of convenience and 
us tending to a great saving of expense. (2) Held also, 
that a provision in the act of 1875, that the United 
States should be represented in such proceedings by 
the department of justice was a waiver of the immu- 
nity of the United States from process. United States 
v. Jones. Opinion by Field, J. 

(Decided Dec. 10, 1883.] 


PAYMENT — PERSONAL PROPERTY ACCEPTED AS— 
CONSTRUCTION OF CONTRACT.—For the purpose of set- 
tling a debt, the debtor gave to the creditor orders for 
twenty-five wagons, and the creditor gave to the 
debtor a written receipt, which he accepted, stating 
that the wagons were to be received in payment of the 
claim, provided they were delivered to the creditor in 
good condition and merchantable order, and that it 
was understood and agreed that if the wagons were so 
delivered in good condition they were to be sold for 
the highest prices that conld be obtained for them, 
and the surplus, after paying the debt and cost of 
selling, should be refunded tothe debtor; twenty-one 
of the wagons were delivered, but none of them were 
in good condition and merchantable order; the credi- 
tor sold nineteen of them and made ineffectual efforts 
to sell the other two, and after crediting the net pro- 
ceeds of sale, sued the debtor to recover the balance of 
the debt. Held, that the receiving the twenty-one 





wagons, and proceeding to sell them was an accept- 
ance of them pro tanto in payment of the claim; that 
the contract for the payment in wagons was unful- 
filled as to the four wagons not delivered; and that 
the price for which the nineteen wagons were sold, and 
the selling value of the two not sold, had no bearing on 
the case, unless there was a surplus of the proceeds of 
sale to be refunded to the debtor, under the contract. 
Winchester and Partridge Manufacturing Co.v. Funge. 
Opinion by Blatchford, J. 

(Decided Jan. 7, 1884.] 


——_~>—_——— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


FIXTURES—REFUSAL TO PERMIT FORMER TENANT TO 
REMOVE—REPLEVIN .—The refusal of the owner of the 
premises, after he has taken possession thereof, to 
permit the former tenants to remove the fixtures, 
which they have attached to the premises during the 
term, will not enable the latter to maintain trover 
against the owner of the freehold. Trover lies for the 
conversion of goods or personal chattels. It does not 
lie for fixtures eo nomine. 1 Chit. Plead. 146. Title 
to land cannot be tried in such action when the plaint- 
iff is not in possession. It does not lie for property 
severed from the realty, against one who has an actual 
adverse possession under claim of title. Mather v. 
Trinity Church, 3S. & R. 509; Brown v. Caldwell, 10 
id. 114; Powell v. Smith, 2 Watts, 126. If fixtures 
which the tenant might remove during his term be 
suffered to remain after its expiration, they become 
inseparable from the freehold. They cannot after- 
ward be recovered by the tenant as personal chattels 
by action of trover against his landlord. White v. 
Arndt, 1 Whar. 91; Overton v. Williston, 7 Casey, 155. 
The owner of the freehold, in actual or constructive 
possession, may maintain trover against a tort-feasor, 
who has no right of possession, but enters only casu- 
ally or temporarily, and severs and removes property 
therefrom; yet a tenant, after the expiration of his 
term, cannot maintain such action against his land- 
lord. Wright v. Guier, 9 Watts, 172; Harlan v. Har- 
lan, 3 Harris, 507; Clement v. Wright, 4 Wright, 250; 
Brewer v. Fleming, 1P. F. Smith, 102. Fixtures are 
not goods and chattels for all purposes. They are not 
unless made so by the tenant’s severance, or for the 
benefit of his execution creditors. While they re- 
main attached they are part of the freehold. Min- 
shall v. Lloyd, 2 M. & W. 450; Mackintosh v. Trotter, 
3 id. 184. Darrah v. Baird. Opinion by Mercur, J. 
(Decided Nov. 20, 1883. ] 


MARKRIAGE—DEED FROM HUSBAND TO WIFE UPHELD. 
—It is true a deed from a husband directly to his wife 
isa nullity at common law. Under modern legislation 
and the application of equitable principles, a wide de- 
parture has been made from the common law in re- 
spect to the ability of a wife to acquire and hold prop- 
erty. Her right of acquisition and power of control 
is not restricted to property obtained from one not her 
husband. When not in fraud of creditors of the hus- 
band, a conveyance from him directly to his wife may 
be sustained on equitable principles. Coates v. Ger- 
lach, 8 Wr. 43; Townsend v. Maynard, 9 id. 198; Penn- 
sylvania Co. v. Neel, 4 P. F. 8.9; Rose v. Latshaw, 9 
Norris, 238. A husband may not only convey directly 
to his wife for a valuable consideration, but he may 
also convey to her as a gift, when not prejudicial to his 
creditors. Thompson vy. Allen. Opinion by Mer- 
cur, C. J. 

(Decided March 15, 1883.] 
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MUNICIPAL CORPORATION — LIABLE FOR NEGLI- 
GENCE AS TO ROAD WITHIN RAILROAD RIGHT OF WAY. 
—A township which permitted a road within the right 
of way ofa railroad company to remainin use, held 
liable for its dangerous condition causing injury toa 
traveller, although it was the statutory duty of the 
railroad company to construct a public road upon 
taking possession of the other road. Township of 
Aston v. McClure. Opinion by Mercur, C. J. 

[Decided Feb. 19, 1883.] 


NEGLIGENCE — JUMPING FROM TRAIN WHEN NOT. — 
When arailway train ran off a track from defective 
ties, and plaintiff jumped from the train injuring 
himself, held, that it was forthe jury to say whether 
it was a reasonable act of prudence to jump, although 
those who remained on the train were uninjured. 
Pittsburgh, Buffalo and Western Ruilroad Co. v. Rohr- 
man. Opinion by the Court. 

[Decided Jan. 15, 1883.] 


—_——_——_———— 


VERMONT SUPREME COURT 
JANUARY TERM, 1883.* 


ABSTRACT. 


GIFT— FROM FATHER TO SON — DELIVERY.— The 
plaintiff and her brother lived with their father on 
his farm. The brother, on account of the infirmities 
of the father, had the whole management of the farm, 
and provided for the common table of the entire 
household. The covered carriage in question was 
kept, when not in use, in an outhouse on the farm 
built by the brother at his own expense. The father 
called the members of the family into the dining room 
of the house, and in the presence of all gave the car- 
riage to the plaintiff, he requesting all to witness the 
gift. The defendant took the carriage off, and claimed 
that the father afterward gave it tohim. Held, that 
the defendant was not entitled to have the court 
charge that the gift was invalid for want of a sufficient 
delivery; that if there was, under the facts of this 
case, a declaration of the gift in plain terms, and a 
surrender and acceptance of dominion, it was sufficient. 
Ross v. Draper, 55 Vt. 503; 1 Parsons Con. 201; 1 Bouv- 
ier, L. D. 6383; 2 Kent Com. 439; Martrick v. Linfield, 
21 Pick. 325; Kellogg v. Adams, 51 Wis. 158; 8. C., 37 
Am. Rep.; Harris v. Hopkins, 43 Mich. 272; 8. C., 38 
Am. Rep. 180. Fletcher v. Fletcher. Opinion by 
Veazey, J. 

GIFT—OF INSURANCE MONEY FROM EXEMPT PROP- 
ERTY TO WIFE—ATTACHMENT—HUSBAND AND WIFE.— 
The husband owned a homestead and other property 
exempt from attachment. It was insured in the name 
of his wife. It burned; and the insurance money, 
with the knowledge and consent of the husband, was 
paid to her; and she, with his approbation, managed 
and treated it, and the property purchased with it, as 
herown. Held, That it was equivalent to a valid gift. 
That property purchased with the insurance money 
was not attachable on the husband's debts; nor prop- 
erty purchased with the wife’s earnings, when he has 
allowed ber to use them as her separate estate; nor the 
increase of such property, as of cows. And the result 
is the same though the labor of the husband on the 
wife’s farm may have helped to some extent to pro- 
duce the property in contention. Preno v. Hewitt. 
Opinion by Ross, J. 


SURETYSHIP—RIGHT OF ACTION AGAINST PRINCI- 
PAL.—One having signed a note with two principals, 
and having been compelled to payit, may sustain a 
several action against either one of the principals, and 
recover the amount paid. In Apgar v. Hiler, 24. N. J. 
L. 812, the court below charged the jury that) whether 
the original note be joint or several, the liability of 





*Appearing in 55 Vermont Reports, 











the principals to the surety is several; each is liable 
for the whole amount. The Court of Errors in review 
said: “If the surety is bound for several principals, 
he is entitled to proceed against each of them for the 
recovery of the whole of what he has paid. Each of 
the principals is debtor of the whole debt in favor of 
the creditor; and the person being surety for each of 
them has, by paying the debt, liberated each of them 
from the whole, and consequently has a right to con- 
clude in solido against each of them for the reimburse- 
ment of the whole of what he has paid, with interest 
from the day of the demand. This rule prevails both 
in civil and common law.”’ In Dickey v. Rogers, 9 
Martin (La.), 588, it was held that where there are 
several joint debtors, the surety has the right to call 
on each of them for the whole amount of his obliga- 
tion. In Overton v. Woodson, 17 Mo. 453, it was held 
that where two executors or administrators unite in 
one bond they are jointly and severally liable as prin- 
cipals to indemnify the surety who has been subjected 
to the payment of money by the default of one of 
them. In Duncan v. Keiffer, 3 Bin. 126, the court held 
to the same doctrine in case of a bond between indivi- 
duals. ‘‘ Having borne the burden of his principals, 
he stands, in many respects, in the place of a creditor, 
and may proceed against one or all of them for the 
whole amount paid.’’ Baylies Surety, 461. This was 
said upon the authority of a casein 14 Barb. 32, where 
a surety had paid a joint judgment against two prin- 
cipals and himself. See also Poth.Tr. des Oblig. p. 2,ch. 
6, § 7, art. 1,§ 5; Theo. Pr. & Sur. 169, (ed, of 1836); 
Riddle v. Bowman, 27 N. H. 236; Jones v. Fitz, 5 id. 
444. In West v. Bank, 19 Vt. 403, it was held that if 
one sign, or indorse a note as surety for several joint 
principals, and one of the principals dies, the surety 
having paid the debt, may claim a dividend from the 
estate upon the entire debt, notwithstanding he may 
hold collateral security for his liability. Devaynes v. 
Noble, 2 Rus. & Mylne, 495. Clay v. Severance. Opin- 


ion by Veazey, J. 
———_——_\__@—___—_ 


MASSACHUSETTS SUPREME 
COURT ABSTRACT. 

JUNE, 1883. 
CONTRACT—FOR ARBITRATION OUSTING COURTS OF 
JURISDICTION VOID.—An agreement between a rail- 
road company and a conductor employed by it, pro- 
vided that a deposit should be made by the conductor 
with the company as security for the observance by 
him of its rules and regulations; that in case of a 
breach by him of any of said rules and regulations, the 
company might retain the whole of said deposit and 
any interest thereon and the amount of wages that 
might be due him, as liquidated damages for such 
breach; and that the company’s president should be 
the sole judge between the parties whether the com- 
pany was entitled to retain the whole or any part of 
said money as liquidated damages, and his certificate 
to that effect and of the cause of such retention should 
be a final adjudication thereof, and binding and cone 
clusive evidence between the parties in any court that 
said money had been forfeited to the company. Held, 
that such a stipulation was an agreement to submit to 
arbitration and an attempt to oust courts of justice 
from all jurisdiction over the whole controversy, and 
was void. Wood v. Humphrey, 114 Mass. 185, Pearlv 
Harris, 121 id. 390; Vass v. Wales, 129 id. 38. White 

v. Middlesex Railroad Co. Opinion by Field, J. 


CRIMINAL LAW—CONFESSION—WHEN INADMISSIBLE 
IN EVIDENCE.—The words, ‘‘ You had better tell the 
truth,’’ have sometimes been held or said to rendera 
subsequent confession inadmissible, because they 
would probably be understood to mean that it would 
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be better to say something, and that ‘‘the truth” in 
the mind of the speaker implied a confession of guilt. 
Queen v. Jarvis, L. R., 1 C. C. 99; Regina v. Fennell, 
14 Cox, C. C. 607, But similar words, when not imply- 
ing that the speaker expected a confession, but only 
the truth, have been held or said not to render a sub- 
sequent confession inadmissible. Queen v. Reeve, L. 
R., 1 C. C. 362; 8. C., 12 Cox. C. C. 179; Regina v. Bal- 
dry, 5 id. 529. O., policeman, had stolen property 
situated on his beat. Another policeman who was 
watching came up to him and walked with him to the 
station. Whenthere the one who was watching ac- 
cused the other of larceny, and said he had “‘ better 
own up.”’ This was in presence of an officer superior 
to both. The accused did confess to both him and the 
superior officer. //e/d, that the confession was inad- 
missible. Commonwealth of Massachusetts v. Nott. 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE IN 
CROSSING RAILROAD TRACK.—The holder of a railroad 
ticket to reach a train she intended to take, crossed 
the track at a place not designed for crossing, and for 
which the company held out no inducement to cross, 
and was injured by a passing engine. There were 
ample other means of crossing provided. Held, that 
such holder was guilty of contributory negligence pre- 
cluding a recovery for the injury. Wheelwright v. 
Boston & Albany Railroad Co. Opinion by Col- 
burn, J. . 


——————— > 


RECENT ENGLISH DECISIONS. 

AUCTION —SALE OF STANDING CROP -—- WARRANTY 
OF TITLE. — When an auctioneer sells without disclos- 
ing the name of his principal, the character and extent 
of the contract he enters into with the purchaser de- 
pends upon the conditions of sale, upon what is said 
by the auctioneer aS the time, upon the surrounding 
circumstances, and upon the nature of the subject- 
matter of the sale. Where an auctioneer sells by 
auction standing corn with the straw, foran unnamed 
principal, the price to be paid at once, and the crop tu 
be removed immediately after it has arrived at matu- 
rity, at the purchaser’s expense, there is a coutract by 
the auctioneer to give the purchaser all proper authority 
to enter upon the land, and to cut and carry away the 
corn and straw, but there is no actual warranty of the 
validity of the title of his principal to sell. Q. B. D., 
June 19, 1883. Woody. Baxter. Opinions by Williams 
and Smith, JJ. (49 L. T. Rep. [N. S.] 45) 


LEASE — BREACH OF NEGATIVE COVENANTS — FOR- 
FEITURE— UNDERLETTING. — A lease contained a 
covenant by the lessee not to carry on any trade upon 
the premises other than that of a wine and spirit 
merchant, and not to assign or underlease the premises 
without the consent in writing of the lessor. There 
was a proviso for re-entry if the lessee should not well 
and truly perform and keep all and singular the 
covenants, conditions, and agreements thereinbefore 
contained to be observed, performed, and kept. Held, 
that the words of the proviso for re-entry were wide 
enough to cover a breach of the negative covenants. 
Letting the premises from year to year is a breach of 
a covenant not to “ underlease.”” Q. B.D., June 25, 
1883. ‘T'imms v. Baker. Opinion by Lopes, J. (49 L. 
T. Rep. [N. S8.] 106.) 


MARINE INSURANCE—WARRANTY FREE FROM CAP- 
TURE.—In a policy of marine insurance a warranty 
“free from capture and seizure” applies nut only to 
capture or seizure by belligerents, but to any seizure, 
even if it be the result of a barratrous act of the mas- 
ter. Inatime policy the ordinary perils, including 
**barratry of the master,’’ were enumerated, and the 
subject-matter of the insurance was ‘‘ warranted free 





from capture and seizure, and the consequences of any 
attempt thereat.’’ During the continuance of the policy 
the ship was seized and detained by the Spanish au- 
thorities in consequence of the barratrous act of the 
master in smuggling. Held (affirming the judgment 
of the court below), that such seizure was covered by 
the warranty, and that the underwriters were not 
liable. Semble (per Lords Blackburn and Bramwell), 
that there is no rule of insurance law that where bar- 
ratry is the remote cause of a loss itis to be looked to 
rather than the immediate cause. House of Lords, 
April 30, 1883. Cory v. Burr. Opinions by Lord Chan- 
cellor Selborne, and Lords Bramwell and Fitzgerald. 
(49 L. T. Rep. [N. 8.178.) 


MARITIME LAW—PRIORITY OF PAYMENT—DAMAGE, 
CLAIMS AND WAGES—SALE OF SHIP.—The plaintiffs in 
a damage action, in which a foreign ship proceeded 
against has been sold by order of the court, and the 
proceeds brought into court to satisfy the claims 
against her, having no effective remedy except against 
the ship, are entitled to payment of their claim out of 
the proceeds in precedence to the seamen’s claim 
against such proceeds for wages earned on the ship 
subsequently to the collision. Ct. of App., May, 4, 
1883. Zhe Elin. Opinions by Brett, M. R., and Cot- 
ton, L. J. (49 L. T. Rep. [N. S.] 87.) 


—_—_——_———_ 


FINANCIAL LAW. 

CONFLICT OF LAW—LOAN IN ONE STATE GOVERNED 
BY LAWS OF ANOTHER—USURY.—A citizen of another 
State may contract in this State for the loan of money 
to be used in the State of his residence, and agree to 
pay interest therefor, lawful by the laws of the latter 
State, although the rate exceeds that allowed by the 
laws of this State. lisuch case the contract is not 
rendered usurious by the fact that the note is executed 
in Ohio, if the parties without intending to evade our 
usury laws, contract with reference to thelaws of the 
State where the debtor resides. It is not essential to 
the validity of such contract as to the interest, that 
the note should be made payable in express terms, in 
the State where the maker resides. To ascertain 
whether the parties intended in good faith to contract 
with reference to the laws of such State, all the cir- 
cumstances surrounding the transaction will be ex- 
amined. Fisher v. Otis,3 Chandl. 102; Butters v. Old, 
11 Iowa, 1; Arnold v. Potter, 52 id. 198; New- 
man vy. Kershaw, 10 Wis. 340; MHorsford v. 
Nichols, 1 Paige Ch. 225; Townsend v. Riley, 
46 N. H. 300; Depau v. Humphreys, 20 Martin (La.) 1; 
Fanning v. Consequa, 17 Johns. 511; Pratt v. Adams, 
7 Paige, 615; Chapman v. Robertson, 6 id. 627; Rich- 
ards v. Globe Bank, 12 Wis. 696; Arnold v. Potter, 22 
Iowa, 198; Tillottson v. Tillottson, 34 Conn. 336; 
Jewell v. Wright, 30 N. Y. 264; Newman v. Kershaw, 
10 Wis. 341; Fisher v. Otis, 3 Chandl. 83; Horsford v. 
Nichols, 1 Paige Ch. 225; Kellogg v. Miller, 13 Fed. 
Rep. 198; Tilden v. Blair, 21 Wall. 241; Wayne Co. 
Sav. Bk. v. Lowe, 6 Abb. (N. C.) 76; S. C., 81 N. Y. 
569; Vliet v. Camp, 13 Wis. 208; Robinson v. Bland, 2 
Barr, 1078. Ohio Sup. Ct., January Term, 1883. Scoit 
v. Perlee. Opinion by Doyle, J.(39 Ohio St. 63). 


FRAUD—INVALIDATING NOTE—EVIDENCE WHEN AD- 
MISSIBLE OF OTHER TRANSACTIONS.—(1) Where a note 
is procured under the fraudulent pretense of selling 
merchandise, to be subsequently delivered, the person 
procuring the note not intending to deliver the prop- 
erty at all, but using the form of negotiation about it 
merely as an instrument of fraud, the note, as between 
the original parties, is void. It is also void in the 
hands of a third party who received it with a knowl- 
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edge of its fraudulent procurement. (2) For the pur- 
pose of showing that such a note was fraudulent in its 
inception, that the design was not to deliver the prop- 
erty sold, it was held admissible in an action upon the 
note, to show that the party who procured it had sub- 
stantially similar transactions about the same time 
with others, in which instances the property was not 
delivered. It was also held admissible to introduce 
the writings made in such other transactions to show 
by the comparison of handwriting, the identity of the 
individual engaged in the several transactions. See 
Jordon v. Osgood, 109 Mass. 461. In 1 Greenl. Ev., § 
512, referring to the use of answers in chancery in evi- 
dence in subsequent proceedings, it is said: ‘some 
proof of the identity of the party will be requisite. 
This may be by proof of his handwriting.”’ At the 
trial of indictments for perjury in such answers, it 
was held in Rex v. Morris, 2 Burr. 1198, 
and in Rex vy. Benson, 2 Camp, 508, that identity 
of the person might be shown by proof of handwrit- 
ing. In an action against one Ryde, as the acceptor of 
a bill of exchange, it appeared that a person of that 
name had kept cash at the bank where the bill was 
payable, and had drawn checks which the cashier had 
paid. The cashier knew that person’s handwriting by 
the checks and testified that the acceptance was in the 
same handwriting; but he had not paid any check for 
some time and did not personally know him. There 
was no other proof of his identity with the defendant, 
and this was held prima facie sufficient. ‘‘It cannot 
be said there was not some evidence of identity. A 
man of the defendant’s name had kept money at the 
branch bank; and this acceptance is proved to be his 
writing.” Roden v. Ryde,4 Ad. & El. (N. 8.) 626. 
Maine Sup. Ct., July 5, 1883. Nichols v. Baker. 
Opinion by Symonds, J. (75 Me. 334) 


NEGOTIABLE INSTRUMENT—WHAT IS — ALTERATION 
OF NOTE.—A note read as follows: “**‘ Twelve months 
after date (or before, if made out of the sale of Drake’s 
hay-fork and hay-carrier) I promise to pay to James 
B. Drake, or bearer, sixty dollars, negotiable and pay- 
able at the First National Bank, Sioux City, Ia., with 
10 per cent interest after date until paid. If interest 
is not paid when due, the same shall bear interest at 
10 per cent; and if expenses and costs are incurred by 
the holder in consequence of a failure to pay at 
maturity, the undersigned agrees to pay a collection 
fee of 10 per cent on the amount due.’’ After it was 
executed the words ‘‘ First ’’ before ‘‘ National Bank ”’ 
and ** Sioux city, Ia.,’’ were inserted without knowl- 
edge of the maker. Held (1) that the note was nego- 
tiable, and (2) that the alteration was material and dis- 
charged the maker even as to a bona fide holder for 
value. In Walker v. Woollen, 54 Ind. 164, it was held 
that a note almost identical with the one at bar, and in 
all material respects the same, was negotiable. In Ernst 
v. Stackman, 74 Penn. St. 1, a note payable twelve 
months after date, or before, if made out of the sale of 
W. D. Coffman’s improved broadcast seeding machine, 
was held to be negotiable. See also to the same 
effect, Capron v. Capron, 44 Vt. 410; Cota v. Buck, 7 
Metc. 588; Palmer v, Hummer, 10 Kan. 464; 1 Daniel, 
Neg. Inst., §§ 42, 43. The case of Miller v. Poage, 56 
Iowa, 96, is not the one at bar. The decision of the 
majority of the court in that case was placed upon the 
ground that the note was payable out of a particular 
fund, and hence was payable upon condition. The 
case of Alexander v. Thomas, L. R., 16 Q. B. 333, is 
not recognized in the United States as announcing a 
correct rule. See 1 Daniel Neg. Inst., §42. That the 
alteration in question isa material one, sufficient as 
between the original parties to discharge the maker, 
is sustained by the following authorities: Woodworth 
v. Bank of America, 19 Johns. 892; Adair vy. England, 





12 N. W. Rep. 277; Townsend v. Star Wagon Co., 7 id. 
274; White v. Hass, 32 Ala. 430; Nazro v. Fuller, 24 
Wend. 374; Whitesides v. Bank of Kentucky, 10 Bush, 
501. That a material alteration of a note may be shown, 
even as against the indorsee thereof for value before 
maturity, was determined by this court in Knoxville 
Nat. Bank v. Clark, 51 Iowa, 564. Iowa Sup. Ct., June 
8, 1883. Charlton v. Reed. Opinion by Day, J. 


NEGOTIABLE INSTRUMENT—WHEN COUNTER-CLAIM 
TO NOT ALLOWABLE.—The maker of a note, transferred 
after it is due, sued in the name of transferee, cannot 
plead in offset a matter which existed between him and 
the payee at the time of the transfer, although he can 
plead payment or any defense, which grew out of the 
note transaction. Walbridge v. Kibbee, 20 Vt. 543; 
Bowen v. Thrall, 28 Vt. 382. Vermont Sup. Ct., January 
Term. 1883. Armstrong vy. Noble. Opinion by Ross, 
J. (55 Vt. 428). 

——___—_——_ 
CORRESPONDENCE. 


MorRE ABOUT Gowns. 


Editor of the Albany Law Journal: 

Prior to the American revolution, each officer as well 
as each member of the royal family and aristocrat, 
from the king downward, had his peculiar insignia to 
proclaim his rank and power, and astonish what they 
regarded as the swinish multitude, but when our 
fathers adopted the declaration of independence and 
proclaimed equality, and constituted each freeman of 
this country one of its sovereigns, they with universal 
accord eschewed all the follies of heraldry, and the 
tinsel gewgaws and regal trappings designed to per- 
petuate castes and heart-burning distinctions, and 
foster pride and vanity in official station, 

‘*To the limbo of lunary souls.” 

If judges prior to this republic wore wigs 
and gowns, so did others clad in a little brief 
authority or inheriting some title of nobility 
wear their regalia, or earmarks of superiority 
—why did the custom cease (except with one court 
which was mistakenly too conservative to comply with 
the spirit of the age), if not for the potent reason that 
it was regarded as anti-republican and uncongenial to 
the simplicity and equality of this country. Our 
fathers levelled these petty monarchical distinctions 
and prohibited titles of nobility, and based their gov- 
ernment and institutions upon the nobility of free- 
men, holding— 

‘The rank was but the guinea’s stamp, 
The man ’s the gowd for a’ that.” 

The ‘“‘cultured public taste’? now claimed to be 
hankering for gowns is exceedingly limited, and is 
mostly found among a few, who in their travels in the 
old world have imbibed an admiration for some of the 
effete customs and traditions, that for more than a 
hundred years have been dead, or only lived ‘‘at a 
poor dying rate’’ under the stars and stripes. 

If the grave and learned judges of the Court of Appeals 
shall ever ensconce their manhood in gowns, doubt- 
less it will be because in their judgment such usage will 
tend to exalt and dignify its members and benefit 
their august tribunal, or at least protect it from the 
improper approaches of lawyers and laymen. Save for 
the resolution of the Bar Association the idea of such 
a result might be deemed quixotic. Can the members 
of that court find a reason for adopting a livery that 
will not be equally valid for all other judges, including 
justices of the peace and all persons holding official po- 
sitions? 

Did our Spencers and Kents, and their compeers, 
our lieutenant-governors, the judges of our former 
Supreme Court, the chancellor and senators when sit- 
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ting asa Court of Frrors, ever feel a necessity for 
intrenching their wisdom and dignity in gowns? And 
when our Court of Impeachments shall again sit, will 
**oultured public taste” require it to don gowns? the 
judges of our court of last resort will never put on 
gowns from any personal vanity, but if done it will be 
because the judges find it necessary to attempt to thus 
magnify their office—and as they are 

**The mark and glass, copy and book, 

That fashions other tribunals,” 
their action will be precedent for every other officer, 
to magnify his office, and an invitation to presidents’ 
cabinets and foreign ministers,congressmen, governors, 
etc., to assume official garbs, befitting their several 
stations. 

Are lawyers conducting themselves with less 
courtesy and refinement, or with less respect to the 
court than they have for the past hundred years, that 
they must now be rebuked and awed by majestic 
gowns? and will they have a higher regard for one of 
their number elevated to the bench when disguised in 
the garb of a woman? If the multitude are to be 
somewhat civilized and refined by gowns, the judges 
will need to wear them not in courts alone, but in all 
public places—which would quite as much incommode 
them as the judicial wig did Lord Eldon—who prayed 
the king ‘‘ that when he was not sitting at a court, he 
might be allowed to appear in his own hair.” 

If one would excite his risibles or arouse his contempt 
at the absurdities of official costumes, let him read of 
the rivalries and jealousies among judges, barristers 
and advocates, and the orders, both regal and judicial, 
as to parti-colored garments, and who might wear 
scarlet or yellow or black—and who might trim their 
collars or ruffs, or gowns and wigs with ermine or 
minever, and who only with lambskin, etce., in old 
England. But our republican common-sense has 
reacted upon the -mother country, and the late Chief 
Justice Campbeil in his Lives of the Chancellors, allud- 
ing to wigs, says “‘ who would have supposed that this 
grotesque ornament, fit only for an African chief, 
would be considered indispensable to the administra- 
tion of justice in the middle of the nineteenth cen- 
tury.” 

Employers may bargain that their employees shall 
wear liveries in their service, but for a handful of 
lawyers to hastily dictate that the Court of Appeals, 
the honored servant and instrument of five and one- 
half millions of people, shall go into livery contrary to 
all the traditions of this Commonwealth, and over- 
ruling the judgment of the fathers unanimously fol- 
lowed for over a century, is arrant assumption. 

The eloquent and illustrious champion for judicial 
costume, referring to Job, says truly that he declared 
his judgment “was a robe and a diadem”—but Job 
was no judge, and there is no assurance that his 
poetical robe, was a gown, and much less is the text 
authority that our judges should assume diadems. 
But that Prince of Arabs also declares — ‘I put on 
righteousness (not a2 gown), and it clothed me.’ “TI 
was eyes tu the blind and feet was I to the lame, I was 
a father to poor, and the cause J knew not J searched 
out’? —thus performing the duty ofa faithful lawyer. 
“An army with banners’’ may continue the bloody 
trade with sword and gun and cannon and pennons, 
and still give no sanction to the judicial innovation 
now sought—especially if 

“Inter arma silent leges.” 

The bar of the State would illy brook any dictation 
from the bench in regard to tonswre or costwme, and it 
is questionable, whether instead of elevating the bench 
the action of the bar association has not lowered the 
dignity of the profession by turning tailors or mantua 
makers, 





Let us trust that the Court of Appeals will not (like 
a very ancient but potent judge), permit any of their 
republican locks to be shorn off by those who fancy 
they can mend that august tribunal. 

Dexa, N. Y., Jan. 22, 1884. 


—_———_.—____. 


COURT OF APPEALS DECISIONS. 


‘ or following decisions were handed down Tues 

day, January 29, 1884. 

Order reversed and relator discharged—Jn re appli- 
cation of David A. Puul, ete. ——Judgment affirmed 
with costs— William B. Scott et al., appellant,v.Charles 
Morgan, respondent ; Oliver Drake Smith, respondent, 
v. Michael G. Zalinski, appellant; Henry Chamberlain, 
respondent, v. Harriet A. Brudy and another, execu- 
tors, etc., appellants; George Whitney and others, ap- 
pellants, v. Jouchim Lebenheim and another, respond. 
ents.— Judgment aflirmed—/eople, etc., respondents, 
v. Edward Kelly, appellant. Order of General Term 
reversed ; those of surrogate affirmed without costs of 
this appeal to either party as against the other in this 
court—Jn re Estate of Godard, L. Josephine Godard, 
resp.,v.George B. Abbott,public administrator in Kings 
county, appellant.—Judgment affirmed with costs, 
but with leave to the defendant, Mrs. Duffie, upon 
payment of costs, to answer the complaint within 
twenty days—Maria De La Salud Ovied Younyer, re- 
spondent, v. Maury Ann Felton Duffie, impleaded, ete., 
appellant.——Appeal dismissed with costs-— William 
P. Clyde and another, respondents, v. Amos Rogers, 
appellant.——Order of General Term affirmed with 
costs—/n re Will of Ambrose S Higgins. 


—\»>__—_—_ 


NOTES. 


THE facific Reporter is fairly under way. It is 

issued weekly by the West Publishing Company, 
of St. Paul, Minn., the publishers of the North Western 
Reporter and the Federal Reporter, both most admir- 
able in their way, and this promises equally well. It 
will report every opinion of the Supreme Courts of 
California, Colorado, Kansas, Oregon, Nevada, Ari- 
zona, Idaho, Montana, Washington, New Mexico, 
Utah, Wyoming.——The Criminal Law Magazine for 
January contains leading articles on Nodle prosequi, 
by Charles H. Winfield, and Inequality of Punish- 
ment (from the Nineteenth Century), by Sir Edward 
Fry.—The American Law Review for November- 
December contains the following leading articses: Of 
the enforcement of debts contracted and liabilities 
incurred by receivers of railroads, by George W. Mc- 
Crary ; Constructive notice, its vature and limitations, 
by William L. Scott; Burden of proof in criminal 
prosecution, by Emlin McClain; Professor Pomeroy 
and the United States Supreme Court, his arraign- 
ment of it not justified, by James F. Mister.— The 
American Law Register for December, 1883, contains 
a leading article on Some Points of Comparison be- 
tween English and American Legislation as to mar- 
ried women’s property, by Charles Chauncey Savage, 
and the following cases: Castellain v. Preston (Eng. 
Ct. of App.), on insurance of house under contract of 
sale, with note by Hugh Weightman; Johnson v. 
Hunt (Ky.), on agreement of marriage brokerage, with 
note by W. W. Thornton; Norton v. Blinn (Ohio), on 
action by principal against agent for moneys received 
in an illegal transaction, with note by Adelbert Ham- 
ilton, 
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CURRENT TOPICS. 
HERE is one other man beside ourself who has 
read Mr. Carter’s pamphlet on codification, 
and that is Mr. Austin Abbott, and we wonder, for 
Mr. Abbott is a very busy man. Here is what he 
says on the subject in the New York Daily Register : 
‘* Tf all of us were masters of the general principles 
which Mr. Carter claims should not be hampered by 
statute law we might all agree with his conclusions 
on the controversy to which these distinctions are 
introductory. But the need and justification of 
codification is in the necessity of an authoritative 
statement of what is settled law. There are ques- 
tions constantly discussed at the bar simply because 
counsel and attorneys on one side, or both, are not 
aware they have been settled; and because the 
court is not so absolutely sure that they have been 
settled or have not been unsettled again, as to stop 
counsel in the discussion. There are questions con- 
stantly arising in business on which a lawyer has to 
spend hours, perhaps days, in finding and satisfying 
himself that he has found a reliable statement of 
what is settled; when if he had the learning and 
experience of our author he might have spoken with 
confidence at once. A code is the authoritative 
statement of what is the settled law, or what, in 
the judgment of the Legislature or their commis- 
sioners, ought to be settled. It is not intended to 
invade the domain of debatable questions save in 
the exceptional instances where there is a general 
agreement of opinion that vexatious and expensive 
doubts should be authoritatively removed. The 
fact that any code is subject to imperfection is no 
more an argument against it than the abundance of 
overruled and reversed cases which attest the im- 
perfection of jurisprudence is an argument against 
resort to judicial decision. Mr. Carter’s discussion 
of the subject set in a clear light the reasons why a 
code should not attempt to devise a rule for every 
possible case or even attempt to settle every existing 
doubt; but no code has ever proposed this.” We 
call special attention to the last sentence. The 
principal fault found with the proposed code, so 
far as we know, is its triteness and its enactment of 
familiar and simple principles. 


Quite pertinent to our correspondent’s remarks in 
another column on Relief of the Court of Appeals, 
is the following from the New York Daily Register : 
‘There are and always will be frequent occasions 
when parties or their counsel may prefer to have a 
question finally reviewed by the court of last resort, 
sitting at the capitol, rather than by judges of the 
locality where the controversy arose; but in the 
great majority of cases there is no question but that 
thorough discussion before general term, if followed 
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by actual deliberation by the judges of that court, 
will form the best and most satisfactory barrier 
against the throwing of an undue amount of busi- 
ness upon the Court of Appeals. We do not mean 
to intimate that such deliberation is not usual; but 
it cannot be denied that the lack of it is far too 
common under the pressure which newspaper 
criticism puts upon the courts for rapid dispatch of 
business.” In connection with this the editor lays 
stress on the manner of making up records for appeal 
as a cause of hinderance. There can be no doubt 
that our records, especially since the prevalence of 
stenography, are abominably prolix and impertinent. 
This is mainly remediable, but still under our system 
a great deal of evidence on facts, properly before 
the general term, inevitably gets before the Court 
of Appeals where it has no business. 


Mr. Croly, formerly editor of the World, is in 
favor of abolishing the attorney-general of the 
United States. He also yearns for ‘‘a mitigation 
of the lawyers’ monopoly.” In John Swinton’s Paper 
he says: ‘*One class, not over ten thousand in 
number throughout the United States, furnishes all 
our rulers, law-makers and judges; that is to say, 
the second-class lawyer furnishes nearly all our 
presidents, cabinet secretaries, governors, mayors, 
congressmen, legislators and members of local 
governmental boards. I say second-class lawyers 
advisedly, for first-class lawyers can make more 
money in their plundering profession than in hold- 
ing offices. The lawyer caste in this country makes 
all our laws, expounds them from the bench, and 
enforces them in executive offices. The lawyer is 
supreme everywhere, even in so-called reform 
organizations. Scarcely a newspaper in the country 
but what some lawyer has more to say than its 
managing editor.” For ‘‘makes all our laws, ex- 
pounds them from the bench” read, ‘‘makes and 
expounds all our laws on the bench,” and he is 
right. Another decade or two of this, and Mr. 
Croly’s wish will be gratified, for although lawyers 
may be too blind to see it, yet it isa fact that we 
can see, that the community are growing very tired 
of lawyers; and for this our system of unwritten 
law is chiefly to blame. 


Mr. Kruse has introduced in the assembly a bill 
to allow married women to contract in the same 
manner and with the same effect as if unmarried. 
This measure has been introduced in former Legis- 
latures, but we believe has never passed. It ought 
to prevail. It would do equal justice to the married 
women and to the public. It would not make a 
wife liable by implication where she contracts for 
her husband, as for example, for necessaries, and 
yet under this act she could bind herself for such 
articles if she chose, without troublesome formalities. 
Strange to say, it is understood that the ‘* women’s 
rights” people are opposed to it. Reformers how- 
ever are always impracticable. Just so the ultra- 
temperance people are opposed to Mr. Roosevelt's 
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excellent high license bill, on moral grounds. We 
recollect that the abolitionists, who had more sense, 
never failed to buy a slave when they could get 
him cheap and could not steal him. 


If the author of the ‘‘ Bread Winners” is not a 
lawyer, he has at least read the New York Reports 
to some purpose. When Sleeny is put on his trial 
for the murder of Offit, he has really no legal defense. 
But as he killed the man who had conspired to 
convict him of a crime, and to rob him of his sweet- 
heart, it is one of those cases where a jury in most 
parts of the country would be likely to give a milder 
sentence than the law called for, where in Kentucky 
the prisoner coukd certainly count on an acquittal. 
In Sleeny’s case the jury finds a verdict of ‘‘ justifi- 
able homicide ” which return being flatly against 
the law and evidence, the judge refuses to receive. 
They come back with a verdict of acquittal on the 
ground of ‘‘ emotional insanity,” which verdict the 
judge is forced to receive. And it is here that the 
author makes a caustic reference to one phase of 
our jury system, which is likely to be looked upon 
by the unprofessional reader as an_ intentional 
travesty: ‘‘But this remarkable jury determined 
to do nothing by halves; and fearing that the 
reputation of being queer might injure Sam in his 
business prospects added to their verdict these 
thoughtful and considerate words which yet remain 
on the record, to the lasting honorand glory of our 
system of trial by jury: ‘And we hereby state that 
the prisoner was perfectly sane up to the moment 
he committed the rash act in question, and perfectly 
sane the moment after, and that in our opinion 
there is no probability that the malady will ever 
recur.’’? The unprofessional reader should know 
that this is not jiction. It is the exact verdict, 
founded on the instructions of the court, of the jury in 
the case of People v. Cole, 7 Abb. Pr. (N. 8.) 321. 

Our correspondent who sends us the communica- 
tion, published in another column, on the United 
States Supreme Court Reports, appends a postscript, 
saying that he supposes we ‘‘do not dare publish 
this.” Weare not easily ‘‘stumped.” We dare 
anything that we think is right, and our correspon- 
dent should have known it by this time. We 
especially desire the legal profession to know that 
this JourNAL is a medium, on which they can 
always depend, for the promulgation of their fault- 
finding and criticisms, so long as their communica- 
tions are becomingly expressed. We have never re- 
jected more than two or three communications in our 
management of this JournaL. At the same time, 
we would remind our correspondent that much of 
the deJay in official reporting is due to the unavoid- 
able retention of proofs by the judges. To get a 
volume of official reports in three months from the 
delivering of the opinions seems to us as promptas 
can be expected. 


Our weekly contribution to the ‘‘ Humorous 
Phases of the Law,” is found in the case of Nuzwm 





v. State, 88 Ind. 599. This was a prosecution for a 
violation of the excise laws. The court said: 
‘* Several ladies belonging to a temperance organi- 
zation were summoned as witnesses on behalf of 
the State, and it was charged at the trial, and is 
reiterated in argument here, that these ladies were 
summoned by the prosecuting attorney for the pur- 
pose of unduly influencing the jury by their presence 
as well as their testimony, against the appellant, and 
that in that respect the prosecuting attorney was 
guilty of misconduct at the trial prejudicial to the 
appellant. In the first place, it was not shown that 
the prosecuting attorney caused or procured these 
ladies to be summoned as witnesses or to be brought 
into court in any other capacity. In the next place, 
it was not made to appear affirmatively that they 
were present in court for any unlawful or improper 
purpose. Their presence was at most a mere matter 
for comment before the jury, and can not be pre- 
sumed to have exercised any undue influence upon 
the verdict rendered in the cause.” In ruling upon 
a question of evidence in connection with the 
inquiry as to what kind of a liquid Catawba cider is, 
the court remarked, ‘‘ It may be another name for 
lager beer, for all I know.” The appellant assumes 
that this remark implied a sneer at, and a dispar- 
agement of, his defense in the presence of the jury, 
and in this way inflicted upon him an injury for 
which he became entitled to a new trial. But the 
appellate court did not think so. Judge Davis and 
Judge Arnoux should secure that judge for a co- 
adjutor in their “temperance” campaigns. He cer- 
tainly must be a temperance man. 


‘*The Mormon must go! Such is the closing 
declaration of a publisher’s circular sent us, announc- 
ing a new story which is going to settle the busi- 
ness. We do not mind publishing part of this 
circular, as the most direct way of accomplishing 
what the publisher wants: ‘‘ We have in hand the 
copy of a new story—a thrilling and powerful 
tale — involving the pregnant (sic) question of mor- 
monism, we propose to illustrate it in handsome 
style, and issue a large subscription edition this 
coming spring. We shall soon issue our prospectus, 
and advertise in the leading newspapers for agents 
to sell the same throughout the country. If you 
care to make a note of this fact in your literary or 
editorial columns, and send us a marked copy of 
your paper, we feel that you will not regret thus 
emphasizing the discussion of a question replete with 
interest and concern to the people of the United 
States.” We are not informed of the author’s name. 
Can it be Senator Edmunds? or is the author of 
the ‘‘ Bread-winners”’ the lucky man who is going 
to ‘‘hasten the day for the uprising of an indignant 
nation,” as the circular eloquently phrases it. We 
do not know what the publisher means by saying 
that we shall not ‘‘regret emphasizing,” etc., but 
we have a strong suspicion that it is a Boston device 
for getting free advertising. However, we cast our 
bread on the waters. 
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N Henkel vy. Murr, to appear in 30 Hun, 28, it was 
held that to render the owner of a building, 
the rooms in which are rented to different tenants, 
liable for the injuries sustained by a person who 
while visiting one of the tenants caught her heel in 
a hole in the oil-cloth laid upon the stairs in the 
hall, it must be shown not only that the fall was 
occasioned by the dangerous condition in which the 
oil-cloth was left, but also that the landlord neg- 
lected after having had knowledge or notice of its 
dangerous condition, to repair the same, or that he 
omitted to use reasonable means and precautions to 
ascertain its condition and make the requisite repairs. 
Also that evidence that some time after the accident 
the landlord had put new oil-cloth upon the stairs 
was inadmissible. The court said: ‘‘ But the ques- 
tion is not one of contract. The liability rests 
wholly upon actual negligence, in which the duty or 
obligation of the landlord is only an element; amost 
important one, it is true, but byno means exclusive 
and controlling. In addition to that element it must 
appear that with some notice of the condition of 
things, or under some circumstances equivalent to 
notice, such as an unreasonable omission to ascertain 
the condition, he had failed to make the necessary 
repairs or changes called for by the condition or 
exigency. It was not enough therefore to find that 
a hole had come in the oil-cloth in which the plaint- 
iff's heel caught so as to cause the fall which in- 
jured her, for in the nature of things all that might 
occur without just ground to charge the landlord 
with negligence. * * Against the appellant’s 
objection and exception it was shown that some 
months after the accident to plaintiff the defendant 
had put new oil-cloth upon the stair-case. It has 
been frequently held that such evidence is not ad- 
missible to show knowledge of dangerous condition 
at the time of the injury. The cases are very deci- 
sive on that subject. Dougan v. Champlain Trans- 
portation Co., 56 N. Y.1, 8; Baird v. Daly, 68 id. 
547; Salters v. Delaware and Hudson Canal Co., 3 
Hun, 338; Morrell v. Peck, 24 id. 37.” On the latter 
point, see, to same effect, Hudson v. Chicago and 
North-western R. Co., 59 Iowa, 581; 8.C., 44 Am. 
Rep. 692, and note, 694. 


In Solomon v. Manhatiun Ry. Co., to appear in 30 
Hun, 5, it was held that to try to board an elevated 
railway train in motion, is such contributory negli- 
gence as barsa recovery for an injury suffered in the 
attempt. The court said: ‘‘The deceased could 
not fail to know that the cars were moving, but he 
doubtless supposed he could safely board them. 
Still there was manifest risk in his act, and it was 
therefore clearly a negligent act. * * * It is 
impossible not to see, that whatever negligence 
there was in this case chargeable to the defendant, 
there was also mutual and contributory negligence, 
without which no injury would have happened to 
the deceased But for his persistence in attempting 





to get on board a moving train, no improper or 
negligent act of the conductor in shutting the gate 
would have injured him; or in other words, the 
negligence of the deceased put him in a position 
where the negligence of the defendant’s servant 
produced the injury which resulted in the fatal 
injury. While the elevated railroads are to be held 
to strict responsibilities, it cannot be too strongly 
impressed upon the minds of all persons who make 
daily use of the elevated railway trains that their 
duty to themselves, as well as to the railway com- 
pany, is to obey the reasonable rule of law and of 
good sense that forbids all attempts to board a moving 
train. The act is none the less dangerous because it 
is often done with impunity. When the train is in 
motion, whether the platform gates are closed or 
not, more or less risk of danger always accompanies 
an attempt to get on board the cars. The law must 
hold the taking of that risk by a passenger to be 
negligence, because it is an imprudent exposure to 
danger of serious injury. To accomplish ‘rapid 
transit,’ a great and now indispensable convenience 
to an active and busy population, the trains must not 
only be frequent and travel speedily, but must stop 
and start quickly, otherwise great frequency of 
trains would be impracticable. They who finda 
train already moving away from a station and think 
the few minutes before the next train of more value 
than safety from danger must understand that in law 
they take life and limb into their own keeping when 
they violate the reasonable rule that charges the risk 
of negligent exposure upon themselves. The law is 
thus established by the highest courts and our simple 
duty is to respect and apply it. The court in this case 
should have directed the verdict for the defendant.” 
The court cited Phillips v. Rensselaer, etc., R. Co., 
49 N. Y. 177; Burrows v. Erie R. Co., 63 id. 556; 
See Com. v. Boston & Maine Railroad, 129 Mass. 
500; S. C., 37 Am. Rep. 382, and note, 384; 23 Alb. 
Law Jour. 124; Jewell v. Chicago, ete, Ry. Co., 54 
Wis. 610. 8S. C., 41 Am. Rep. 638, and note, 65. 


In State v. Roberts, 59 N. H. 256, it is held not 
indictable for one to take fish, out of season, from his 
private pond not communicating with public waters, 
The court said: ‘The right to have migratory fish 
pass in their accustomed course up and down rivers 
and streams is a public right, which may be regula- 
ted and protected by the Legislature, and so far as 
the waters of this State are common _ passage-ways 
for fish, they are of a public character, and subject 
to legislative control. The taking and killing of 
certain kinds of fish and game at certain seasons of 
the year tend to the destruction of the privilege by 
the destruction consequent upon the unrestrained 
exercise of the right. This is regarded as, injurious 
to the community, and therefore it is within the 
authority of the Legislature to impose restrictions 
and limitations upon the time and manner of taking 
fish and game considered valuable as articles of food 
or merchandise. For this purpose fish and game 
laws are enacted. The power to enact such laws 
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was exercised previous to the adoption of the 
Constitution, and it has been so long used, and so 
beneficially for the public, that it ought not now to 
be called in question. Stoughton v. Baker, 4 Mass. 
522; Commonwealth v. Ruggles, 10 id. 391; Common- 
wealth v. Vincent, 108 id. 441; Cottrill v. Myrick, 
12 Me. 222; Lunt v. Hunter, 16 id. 9; State v. 
Franklin Falls Co., 49 N. H. 240; 8. C., 6 Am. Rep. 
513; Holyoke Co. v. Lyman, 15 Wall. 500. But 
while the Legislature has power to regulate and 
limit the time and manner of taking fish in waters 
which are public breeding-places or passage-ways 
for fish, it has not assumed to interfere with the 
privileges of the owners of private ponds having no 
communication through which fish are accustomed 
to pass to other waters. Such ponds, whether nat- 
ural or artificial, are regarded as private property, 
and the owners may take fish therefrom whenever 
they choose, without restraint from any legislative 
enactment, since the exercise of this right in no way 
interferes with the rights of others. The Legislature 
protects the owners of such ponds in the enjoyment 
of their privileges (Gen. St., chap.. 251, § 5), and 
they are expressly excepted from the statutory 
restrictions by the third section of the act upon 
which the indictment in this case is founded. The 
defendant is in possession, claiming the ownership 
of North pond. There is no suggestion that the 
public have any rights in its waters other than asa 
breeding-place for the supply of fish to other streams, 
or a channel for their passage. If as the defendant 
claims, the trout are within his control, and there is 
no communication through which they can pass 
from the pond to other waters, the indictment 
cannot be maintained. If, as is claimed in behalf 
of the State, there is free communication through 
which trout pass from the pond to the streams lead- 
ing into it and to the Ammonoosuc river, the 
indictment can be maintained upon proof of those 
facts.” 

In Davis v. Hamlin, 108 Ill. where a con- 
fidential agent of one having a lease of a theatre, 
who, from his position, was well acquainted with 
the profits of his principal in the use of the build- 
ing, and who knew, some months before the old 
lease expired, that the latter was desirous of renew- 
ing his lease, offered privately to lease the theatre 
of the owner, proposing to give a larger rental than 
was reserved in the old lease, and denied to his 
principal that he was competing with him for the 
lease, but in fact did procure a lease to be made to 
himself, it was Ae/d, that the benefit of such a lease 
a court of equity would hold to inure to his princi- 
pal, and that the agent would be held to hold the 
same as a trustee for his principal. Thecourt said: 
‘*Public policy, we think, must condemn such a 
transaction as that in question. To sanction it 
would hold out a temptation to the agent to specu- 
late off from his principal to the latter’s detriment. 
Davis very well knew that his employer would be 
willing to pay a much higher rent than that at which 
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he obtained the lease, and that he could dispose of 
the lease to Hamlin at a large profit to himself, and 
such means of knowledge was derived from his 
position as agent. If a manager of a business were 
allowed to obtain such a lease for himself, there 
would be laid before him the inducement to produce 
in the mind of his principal an under-estimate of 
the value of the lease, and to that end, may be, to 
mismanage so as to reduce profits, in order that he 
might more easily acquire the lease for himself. It 
is contended by appellant’s counsel that the rule we 
apply, which holds an agent to be a trustee for his 
principal, has no application to the case at bar, be- 
cause Davis was not an agent to obtain a renewal of 
the lease, and was not charged with any duty in re- 
gard thereto; that his was but the specific employ- 
ment to engage amusements for the theatre, and that 
he was an agent only within the scope of that 
employment; that Hamlin having a lease which 


would expire April 16, 1883, had no right or interest 
in the property thereafter, and that Davis, in 
negotiating for the lease, did not deal with any 
property wherein Hamlin had any interest, and that 
such property was not the subject-matter of any 


trust between them. Although there was here no 
right of renewal of the lease in the tenant, he hada 
reasonable expectation of its renewal, which courts 
of equity have recognized as an interest of value, 
secretly to interfere with which, and disappoint, by 
an agent in the management of the lessee’s business, 
we regard as inconsistent with the fidelity which 
the agent owes to the business of his principal. 
There was the good will of the business, which be- 
longed to the business as a portion of it, and this 
the agent got for himself. It is further argued that 
the relation here between Hamlin and Davis was 
that of master and servant, or employerand employee, 
and that the rule has never been applied to that 
relation as a class, and that the classes coming 
within that doctrine are embraced within the list of 
defined confidential relations, such as trustee and 
beneficiary, guardian and ward, etc. The subject 
1s not comprehended within any such narrowness of 
view as is presented on appellant’s part. In apply- 
ing the rule, it is the nature of the relation which 
is tobe regarded, and not the designation of the one 
filling the relation.” Citing Hamilton v. Wright, 9 
Cl. & Fin. 111. See Devall v. Burbridge, 4 W. & S. 
305; Hillv. Frazier, 22 Penn. St. 320; Fairman v. 
Bavin, 29 Ill. 75; Gilman, Clinton and Springfield 
R. Co. v. Kelly, 77 id. 426; Bennett v. Vansyckle, 4 
Duer, 462; Gillenwaters v. Miller, 49 Miss. 150; 
Grumley v. Webb, 44 Mo. 446. See also Gower v. 
Andrew, 50 Cal, 119; S. C., 43 Am. Rep. 242, and 
note, 244. 


In Fort Clark Horse Ry. Co. v. Anderson, 108 Tl. 
64, it was held that an injunction would not issue to 
restrain the moving of a house through a street and 
upon and along the plaintiff's track, the operation 
occupying but three or four days, and the damage 
not being irreparable, even though the defendant 
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claimed the right to move other houses in the 
same manner. The court said: ‘Granting that 
appellant has the exclusive right of way in the 
street for its cars, as against the appellee moving a 
house along the street, the question arises whether 
the threatened injury is one of such a character that 
acourt of equity will interfere by injunction to 
prevent it. The answer sets up in defense that there 
would be a perfect remedy at law for the injury, if 
wrongful. The general rule certainly is, that before 
a court of equity will lend its aid to enjoin a mere 
trespass, facts and circumstances must be alleged in 
the bill from which it may be seen that irreparable 
mischief will be the result of the act complained of, 
and that the law can afford no adequate remedy. 
Livingston v. Livingston, 6 Johus. Ch. 497. * * * 
This clearly does not make a case of irreparable 
damage, or one where there would not be an 
adequate remedy at law. But the bill sets up further, 
that the defendant claims the right, at all times, to 
so obstruct and stop the public travel on appellant’s 
railroad, and appellant fears he will often attempt 
to do so, and that if he should carry out his threats 
in that regard he would cause appellant great and 
irreparable loss and damage, and would impair the 
value of appellant’s franchise to an amount which 
cannot be estimated. The answer shows this claim 
of right to be to use any streets over which appel- 
lant’s railroad passes, in moving houses, when it 
should be necessary in the carrying on of appellee’s 
business of house-moving, and that he would in no 
way injure the easement, or franchise, or property 
of appellant in so doing. The moving a house on 
a street is known to be of rare occurrence. It may 
never again happen with appellee to have occasion to 
use the street in question in this same way. The 
probability, under this claim of right of future 
repetitions of the threatened act, is too slight, in 
our opinion, to lay a ground for equitable interfer- 
ence on this score, or for the prevention of a 
multiplicity of suits. * * * Appellee claims but 
the right to move a house on the street when it may 
be necessary to do so in the exercise of his business, 
This would be but a temporary interruption of the 
exercise of appellant’s right,—a trespass, if wrong- 
ful,— for which there would be a remedy by an 
action at law for damages.” 


> 


CARELESS LEGISLATION ON CORPORATE TAX- 
ATION— INTEREST ON TAXES 

—— zeal and learning will be expended again this 

winter in favor of and against a Civil Code in 
New York State. In the meantime the current legis- 
lation still remains without special oversight. Several 
attempts have been made in the New York City Bar 
Association to provide some means of supervising the 
framing of laws, so that year by year our particular 
jurisprudence may grow more harmonious as a whole, 
or at least not more incongruous than it now is, and 
that new laws may be in themselves free from such 
faults asare found in the example here set forth. 
These attempts have as yet failed. A portion of the 
strength so freely bestowed upon the Civil Code might 





be well employed in seeing that the statutes which 
will be passed whether or no, are drawn without at 
least the most patent faults. 

The title of the Tenement House Tobacco Act (L. 
1883, ch. 93) is certainly a piece of legislative work 
which disgraces those who voted for it, however for- 
tunate it may have proved to the class which has 
profited by its form. A still more striking example of 
the present often careless method of legislating is to be 
found in one of the most important statutes in this 
State, namely, in Law 1880, ch. 542, as amended by 
Law 1881, ch. 361, and Law 1882, ch. 151, relating to the 
State taxation of corporations. Of them any difficult 
questions which that statute has presented, there is 
one for which there is less excuse than that raised by 
the word ‘*interest” in section 1. 

In the face of the rule laid down by Cooley and Hil- 
lard that interest is not due upon atax unless it is 
provided for by statute, and in the face of the Penn- 
sylvania system, there is no excuse for the Legislature 
having left any doubt whether interest in addition to a 
penalty often per centum for failure to pay the tax 
was due under this statute. It isthe object of this 
article to show that interest is not recoverable, and at 
the same time the discussion which is necessary to a 
construction of this statute on this point is set forth 
with some fullness in order to show how completely 
the available learning on this point has been ignored 
in the framing of the statute. 

In the year 1880 the Legislature was confronted with 
the common rule that express statutory authority is 
necessary for interest upon a tax. In addition to the 
authorities quoted in the ALBANY LAW JOURNAL of 
September 29th, 1883, see 65 Ala. 391; 16 Rep. 42; 
53 Tex. 157; 1 Pears. 300; 12 W. N. C. 293; 13 id. 324; 1 
Mackey, 463; 62 Mo. 347. This rule had been recog- 
nized and followed in New York, 6 How. 116, 

In 19 Wall. 251, it is stated that the court gave no in- 
terest because of the particular circumstances of the 
case, but the authority to impose interest was expressly 
given by Laws 1867, ch. 169, § 8 (14 U. S. Stat. at L., pp. 
473, 106, 138). Sometimes a statute provided for in- 
terest simply without the specification of any rate, and 
then the legal rate was to be taken. 71 Ill. 27. 

There were a few cases where the refusal to allow in- 
terest on taxes had been placed upon the special cir- 
cumstances of the case, and not upon the want of 
statutory authority, although there would seem to 
have been such want. Such are 51 Penn. St. 465, and 
91 id. 47. It would seem to bea little doubtful whether 
the court considered in the latter case that interest 
was given by the statute or not, although they denied 
it upon the special circumstances of the case. The 
act of 1874 (L. 1874, p. 71, § 10), gave interest prior to 
settlements, and the act of 1877 does not repeal this 
section. Sothat it must seem that interest given 
upon taxes under the act of 1877 depended on Laws 
1874, p.71,§10. The only objection to this is the 
holding in 12 W. N. C. 293, as to act of 1877. But there 
is nothing to indicate that the court did not rely for 
the general authority to give interest upon the act of 
1874, although they denied it for particular reasons. 
See unreported case of Com. v. Coal Co., Nov. 1878. 
Dauphin Co. Common Pleas. The existence of ex- 
press provisions as to interest upon certain taxes im- 
posed by the statutes of this State wasa recognition 
of the existence of this rule. See Laws 1855, ch. 427, 
§§ 12, 26; Laws 1882, ch. 410, §§ 843, 844, 918; Laws 1880, 
ch. 448; Laws 1870, ch. 291, tit. 6, § 5; Laws 1881, ch. 
249; Laws 1880, ch. 534. Soin case of proceedings 
against persons accountable for public moneys, the 
comptroller was to state an account against the delin- 
quent, charging interest at the rate of seven per cent. 
2R. 8. (7th ed.), p. 468, §23. See also Laws 1880, ch. 
327. If the case in 5 Cow. 331, should be cited contra, 





106 


THE ALBANY LAW JOURNAL. 














the answer is that while the county may be the debtor 
and responsible to the State, it is not the tax-payer, 
but it is a debtor for taxes, which latter the law pre- 
sumes that it has collected. This case presents an in- 
stance of the statutory authority requisite to support 
aclaim for interest. See the reference of the court to 
Laws 1814, ch. 29, § 4,and note, that in subsequent years 
interest was expressly given by statute in this connec- 
tion. See R.S. pt. 1, tit. 3, art. 2, § 33, now repealed. 
Laws 1850, ch. 298, § 12, now repealed, Laws 1855, ch. 
427, § 12, the present law. 

Whatever may be the logical consistency of a system 
of law which permits the recovery of interest upon 
money due in general, but not upon taxes, it is cer- 
tain that such a rule exists, and that taxes differ in 
many respects from ordinary debts. 

In various ways the question has been discussed 
whether a tax isa debtor not, and whether it is an 
obligation which rests upon an implied contract. 
Among the later cases are: Hibbard v. Clark, 56 N. 
H. 155; Union Co. v. Bordelon, 7 La. Ann. 192; Geren v. 
Gruber, 26 id. 694; Shreveport v. Gregg, 28 id. 836; State 
v. Yellow Jacket Co., 14 Nev. 220; United States v. 
Pacific R. Co., 4 Dill. 66; 4 Wis. 228; City of Dubuque 
v. Ill. R. Co., 49 Ind. 75; Perry City v. R. Co., 58 Ala. 
546. 

The above cases are cited simply to show that the 
species of liability to pay money here in question dif- 
fers from other kinds of liability in several particulars, 
and that the peculiarity of not bearing interest is only 
one among others which makes taxes a distinct class 
of liability. If it were anew question whether taxes 
bore interest, then the analogy of this liability to 
other money liabilities might be important in decid- 
ing whether taxes should not bear interest. As it is, 
whether a tax be considered to have some features of 
a debt, and not others, is wholly immaterial since the 
law has attached to it the well-settled peculiarity of 
not bearing interest. 

The liability to pay interest on taxes cannot be 
founded on uny such meaningless reasoning as that 
taxes are debts and all debts bear interest, or a tax is 
a contract to pay money, and failure to pay, entitles 
the State to interest. 

Such being the general law upon this point it is evi- 
dent that had the Legislature attended to it, the stat- 
ute would either have not contained the word inter- 
est, in which case no interest could have been recov- 
ered, or it would have contained clear and distinct 
provisions in regard to it, such as those in Laws 1880, 
ch. 534, § 3. 

Instead of this we find the word “interest” in this 
connection, ‘‘if the comptroller is not satisfied with 
the valuation so made and returned, he is hereby au- 
thorized and empowered to make a valuation thereof, 
and to settle an account upon the valuation so made 
by him for taxes, penalties, and interest due the State 
thereon.’’ See section 1. 

Under this provision the question arises whether in- 
terest is due in any case, or in all cases of failure to 
pay the tax imposed by section 3, or only in those in 
which an account is thus settled. As there are no other 
provisions as to interest, a failure to pay the tax on 
gross earnings, or the tax on premiums, would be ac- 
companied on!y by a penalty of ten per cent. 

There is only one method of dealing with this diffi- 
cult provision, and that is through the history of the 
Pennsylvania system. But it will be seen in following 
that out how completely must a careful examination 
of the Pennsylvania law have been ignored. 

The propriety of a recourse to the Pennsylvania sys- 
tem is obvious, but see 76 Mo. 389, and cases cited. 

We will state briefly (a) the successive provisions of 
the Pennsylvania law as to interest upon taxes due 
from corporations, and (b) the provisions as to pen- 


-after the date of settlement. 





alties for failures to make reports or pay taxes in cases 
of corporations. ¢ 

(a) The law of Pennsylvania as to interest upon 
taxes due from corporations. 

From the year 1811, until the year 1867, there was an 
express statutory basis for the recovery of interest on 
unpaid taxes in the statute of 1811, which related to 
public accounts, and which gave interest on all bal- 
ances due the Commonwealth from three months 
Purdon’s Digest, 1185; 
Del. Co. v. Com., 50 Penn. St. 409; Com. v. Coal Co., 1 
Pears. 320. 

There has never been any such provision in the State of 
New York applicable to taxes. 

In 1867 a Pennsylvania statute provided that taxes 
should bear 12 per cent interest from the time they 
become due and payable to time of settlement, and in- 
stead of such balances bearing interest at legal rate 
from three monthsafter date of settlement, they 
bore interest at 12 per cent from thirty days after date 
of settlement until paid. Laws 1867, p. 58. 

In 1868 this thirty days was changed to sixty (Laws 
1868, p. 108), and in 1879 to thirty days after the taxes 
were due and payable. Laws 1879, p. 112. 

In 1877 there is no reference whatever to interest, 
except one similar to that in Laws 1880, ch. 542, section 
1. Laws 1877, p. 6. 

In the Stendurd Oil case the court seem to regard 
this as preventing the imposition of any interest under 
that act. Com. v. Standard Oil Co., 12 W. N. C. 293. 

In 1874, judgments for taxes were to bear 12 per cent 
interest until paid. Laws 1874, p. 72. 

(b) The law of Pennsylvania as to penalties for fail- 
ure to make reports, or pay taxes in cases of some cor- 
porations, 

1. If report on capital stock not made, add ten per 
cent. See Laws 1858, p. 419; 1861, p. 468; 1868, p. 108, 
section 3; 1874, p. 69, section 2; 1877, p. 7, section 2; 1879, 
p. 115, section 2. 

Compare New York Laws 1880, ch. 542, section 1. 

2. If report on gross receipts not made, or tax not 
paid, add ten per cent. 

See Laws 1868, p. 111, section 8; 1877, p. 9, section 5; 
1879, p. 116, section 7. 

Compare New York Laws 1880, ch. 542, section7; 
1881, ch. 361, section 7. 

3. Ifreport not made as to Ins. Cos.,"or tax wnpaid, 
add ten per cent. 

See Laws 1877, p. 10, section 6; 1879, p. 117, section 8. 

Compare New York Laws 1880, ch. 542, section 5; 
1881, ch. 361, section 5. 

The phrase under discussion will be examined first 
in the Laws of 1880, and then in the Laws of 1881. 

The phrase “ taxes, penalties, and interest’’ in the 
Pennsylvania statutes first appears in Laws 1874, p. 69, 
section 2, and 1s repeated in the same words in Laws 
1877, p. 7, section 1, and in Laws 1879, p. 113, section 2. 

The word “penalties” in the act of 1874 can only 
refer to the penalty for failure to report, for there is 
none for failure to pay the tax, and never has been, and 
the word “interest ’’ can only refer to the interest ea- 
pressly authorized by section 10 of the same act. 

When the New York Legislature passed chapter 542, 
Laws 1880, copying the same from the Pennsylvania 
act, they omitted all express authorization of interest, 
but followed the Pennsylvania act in providing fora 
percentage in case of failure to report, and in not pro- 
viding for a percentage in case of failure to pay the 
tax. 

This left the word ‘‘interest’’ in the New York act 
superfluous, and without any provisions as to interest 
corresponding to it, such as existed in the Pennsylvania 
statute, at least in those of 1874, or 1879. 

With these facts before us, the construction of the 
word “interest” in the law of 1880 must be arbitrary. 
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The State might argue that since the comptroller is 
authorized to settle an account for the * taxes, penal- 
ties, and interest due the State,” the word * penalties ” 
must refer to penalties for failure to report, and to pay 
the tax, and the word ‘‘interest’’ though not used in 
a clause expressly imposing interest, or in connection 
with any such clause, yet implies the intention that 
interest should be recovered. There is no intellectual 
satisfaction in this. 

On the other hand, one distinction between the New 
York and the Pennsylvania system would seem to be 
that throughout the former, a penalty of ten per cent 
takes the place of the penalty and interest in the lat- 
ter. 

See Laws 1880, ch. 534, where interest is expressly 
given, but no penalty. 

In the act of 1877, there were no express provisions as 
to interest, although this phrase “penalties and in- 
terest’’ occurred, and the court held that interest was 
not due under that statute. 12 W. N. C. 299. They 
also held that in the case of the gross receipt-tax, the 
penalty was a substitute for interest under the same 
statute. Com. v. Coal Co., 2 Peas. 214. 

Every end that is sought to be attained by the im- 
position of interest is reached through this penalty of 
ten per cent. 

“We think the penalty is to be regarded not only as 
a punishment to the delinquent, but also and princi- 
pally as a compensation to the State and county for 
thedelay of payment, and the consequent derange- 
ment to their finances.”’ State v. Huffacker, 11 Nev. 
300. 

In dealing with the same phrase in the law of 1881, it 
may be premised that in the Pennsylvania system as 
to taxing transportation and insurance companies in 
1877, penalties for failure to report and failure to pay 
the tax were imposed, and in the New York system of 
1880 and 1881, there are similar penalties as to like cor- 
porations. 

In the amendment of Laws 1881, ch. 361, there ap- 
pears what does not appear in the Pennsylvania act, 
namely, a provision for a percentage of ten per cent in 
case of failure to pay the tax imposed by section 1. 
The word *‘interest,’’ however still remains without 
any provision to which it can attach. 

This word was manifestly left in the New York 
statute through neglect and inattention, aud while in 
the act of 1880 it can only be regarded as superfluous, 
it may have a force in the act of 1881, by referring it to 
the new provision as to a penalty for failure to pay the 
tax. The word ‘penalties’’in the act of 1881 will 
then refer, as it did in the act of 1880,solely to a penalty 
for failure to report. 

The advantage of this latter theory is that it gives a 
meaning to the word “ interest,’ in the act of 1881. 

It is believed that sufficient accuracy in the statement 
of the Pennsylvania law has been attained for the pur- 
poses of this article. Those statutes standing alone 
are ‘“‘obscurely worded and difficult of solution.’’ 
Com. v. Phenix Ins. Co., 1 Pear. 383. The provision 
that interest isnot to relieve from penalties, in Laws 
1868, p. 113, section 12; Laws 1874, p. 72, section 10; 
Laws 1879, p. 119, section 13, read in connection with 
12 W. N. C., and 2 Pears. 414, has not been overlooked. 
The mind is very impatient of having to deal with 
such methods as the foregoing, in the construction of 
a statute, but sometimes they are the only ones ap- 
plicable. 

The true view of these statutes would seem to be 
that interest is not collectible under Laws 1880, ch. 
542, section 1, as amended by Laws 1881, ch. 361, sec- 
tion 1, but at any rate the discussion through which it 
is reached shows au utter disregard by the Legislature 
of any care inthe preparation of this statute, at least 
in this particular. One object to be attained by a 





statute is certainty, and the Legislature owes a duty 
to the people to see that at least no carelessness of 
theirs is the cause of uncertainty in such important 
statutes as those relating to taxation. 

Epwarp LyMAN SHORT. 
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PARTITION UNDER WILL WITH OUTSTANDING 
POWER OF SALE, 


a very interesting questions arise in view of the 

recent decisions of the Court of Appeals, as to 
when partition may be maintained under awill when 
there is an outstanding power of sale. 

Hetzel v. Barber, 69 N.Y. 1, establishes the right 
beyond question in the devisees to reconvert an estate, 
which by a will has been converted from realty into 
personalty, into real estate, and thus cut off the power 
of sale. 

Prentice v. Janssen, 79 N. Y. 478, follows up and en- 
forces this doctrine, and goes further, in this, that it is 
there held that where a part of the devisees have re- 
converted by a sale, and the remaining devisee has by 
treating the property as land assented to a practical 
re-conversion, the power of sale is cut off, and parti- 
tion will lie. 

In these cases the decision is put upon the ground 
that the estate passed to the devisees subject to the 
power of sale,and that they hada right to take the 
land—the rights of third parties not having intervened 
—and thus cut off the power of sale. But it will be 
observed that it is not held that partition will lie wntil 
the power of sale has been extinguished. 

In Morse v. Morse, 85 N. Y. 53, it is held that par- 
tition will not lie where the executor is clothed with 
power to rent, etc., because thereby the estate is 
vested in him. And in Mott v. Ackerman, 92 N. Y. 
540, we find that a power of sale with directions to 
pay debts or distribute passes to an administrator with 
the will annexed. 

Now the query naturally arises, will partition ever 
lieas such, where then is an outstanding power of 
sale? It certainly will not wherethe powerto rent is 
given. 

How can it where the executor still survives,or where 
the power passes to an administrator with the will 
annexed, unless all of the heirs have re-converted ? 

This would seem to leave the persons to whom the 
estate descends to their remedy (if they desire to en- 
force distribution) of bringing suit against an executor 
upon proper grounds to compel him to sell, or if the 
executor is dead, to have an administrator appointed 
and compel him to sell. 

We must note however the remark of Judge 
Andrews, in Morse v. Morse, that ‘tif the parties took 
a present legal estate in the farm as tenants in com- 
mon subject to a bare power of sale,’’ then partition 
would lie. If thisis acorrect statement of the law 
we can put it thus: 

Partition will lie wheu the land is directly given to 
the devisees as tenants in common, notwithstanding a 
bare power of sale. 

If the will contains directions to,the executor to sell, 
to pay debts or distribute, partition will not lie, for in 
such case the administrator with the will annexed can 
execute the power. 

This solution leaves the road clear for suitors, inas- 
much as by it 10 questions are raised as to inchoate or 
complete dower interests or curtesys, for in the only 
case in which partition will lie the land has passed 
with all its incidents. While in all other cases the 
distribution is made as of personalty. 

But this still leaves the very interesting qustion as 
to how to cut off the power of sule in such cases. For 
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in these cases the parties cannot ‘‘re-convert,’’ nor 
does the mere bringing of a suit by one devisee for 
partition estop the executor. So that reconciling the 
other matters we still have to ask, ifit be true that 
partition can be made in the case stated, how do we 
extinguish the power of sale? 

After a somewhat exhaustive examination, we have 
been unable to substantiate the statement of Judge 
Andrews above quoted. It was not necessary in that 
case for him so to have held. 


—_—_>__—_ 


OFFICER PROTECTED BY PROCESS FAIR ON 
ITS FACE. 


SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 12, 1883. 


MATTHEWS V. DENSMORE. 

Where a writ of attachment, issued by a court having juris- 
diction of the parties and the subject-matter, is fair on its 
face, and the officer receiving itis bound to obey it, heis 
protected, even though the affidavit filed with the clerk 
on which it is issued isinsufficient to authorize the 
issue. 

N error to the Supreme Court of the State of Michi- 

gan. The opinion states the case. 

MILuer, J. This is a writ of error to the Supreme 
Court of the State of Michigan. 

The plaintiff in error was marshal of the United 
States for the Eastern District of that State, and under 
a writ of attachment from the Circuit Court levied on 
a stock of goods which was the subject of controversy. 
The defendants in error, who were not the parties 
named in the writ of attachment, sued Matthews, the 
marshal, in trespass, on the ground that they were 
the owners of the goods and that the goods were not 
liable to theattachment under which the marshal 
acted. 

To this action the defendant pleaded the general 
issue, with notice that he should rely on the writ of 
attachment and should prove that the goods were sub- 
ject to be seized under it. 

When the defendant, who was admitted to be the 
marshal, as he had alleged, offered in evidence the 
writ of attachment, the court refused to receive it, on 
the ground that it did not appear by the affidavit on 
which it wasissued that the debt claimed by the 
plaintiff in the writ was due. As the plaintiffs in the 
present action were in possession of the goods when 
they were seized underthe writ, this ruling of the 
court was decisive of the case, for however fraudulent 
might have been that possession, the defendant here, 
in the absence of any valid writ, was a mere trespasser 
and could have no right to contest the lawfulness of 
that possession. 

The whole case turned therefore on the trial in the 
local State court, as it did on the writ of error in the 
Supreme Court, which affirmed the judgment of the 
lower court, on the question of the validity of the 
writ of attachment in the hands of the marshal, and 
its sufficiency to protect him if the property seized 
under it was liable to be attached in that suit. 

It is to be observed that this does not present a case 
where the validity of the writ is assailed by any pro- 
ceeding in the court which issued it, either by a mo- 
tion to set it aside as improvidently issued, or to dis- 
charge the levy and return the property, or by appeal 
to a higher court of the same jurisdiction to correct 
the error of issuing it on an insufficient affidavit, but 
it is a proceeding in a court of another jurisdiction to 
subject an officer of the United States to damages as a 
trespasser for executing a writ of the court to which 
he owes obedience. 


The Supreme Court of Michigan, whose judgment 
we are reviewing, says of this writ, in answer to the 
argument, that being regular on its face, it should 
protect the officer: ‘‘ Nodoubt the writin this case 
must be regarded as fair on its face. Under the gen- 
eral law relating to attachments, where the suit is be- 
gun by that writ, the affidavit is attached to and in 
legal effect becomes a part of it; and if then the affi- 
davit is void the writ is void also. But under an 
amendatory statute passed in 1867, which permits the 
issue of the writ in pending suits, the affidavit is filed 
with the clerk, and the officer to whom the writ is is- 
sued is supposed to know nothing of it. Comp. L., § 
643. It was under the amendatory statute that the 
writ in this case was issued, and an inspection of its 
provisious shows that the writ contains all the recitals 
that the statute requires.’’ 

Here then we have a writ which is fair on its face, 
issued from a court which had jurisdiction both of the 
parties and of the subject-matter of the suit in which 
it was issued, and which was issued in the regular 
course of judicial proceeding by that court, and which 
the officer of the court in whose hands it was placed is 
bound to obey, and yet by the decision of the Michi- 
gan court it affords him no protection when he is sued 
there for executing its mandate. 

We do not think this is the law. Certainly it is not 
the law which this court applies to the processes and 
officers of the courts of the United States and of other 
courts of general jurisdiction. 

It had been supposed by many sound lawyers after 
thecase of Freeman v. Howe, 20 How.? that no action 
could be sustained against a marshal of the United 
States in any casein aState court where he acted 
under a writ of the former court; but in Buck v. Col- 
bath, 3 Wall. 334, where this class of cases was fully 
considered, it was held that though the writ be a valid 
writ, if the officer attempt to seize property under it 
which does not belong to the debtor against whom the 
writ issued, the officer is liable for the wrongful seizure 
of property not subject to the writ. 

In the present case the otficer was sued for that very 
thing, and offered to prove that the property attached 
was the property of the defendant in the attachment, 
and was liable to be seized under that writ, and that 
plaintiff in the present suit had no valid title to it, at 
least no title paramount to the mandate of the writ, 
but the State court refused to permit him to make that 
proof. 

The ground of this ruling is that because there isa 
defect in the affidavit on which the attachment issued, 
that writ is absolutely void, and the officer who faith- 
fully executed its commands stands naked before his 
adversary as a willful trespasser. 

It would seem that the mandatory process of a writ 
of general jurisdiction with authority to issue such a 
process and to compel its enforcement at the hands of 
its own officer, in a case where the cause of action and 
the parties to it are before the court and are within its 
jurisdiction, cannot be absolutely void by reason of 
errors or mistakes in the preliminary acts which pre- 
cede its issue. 

It may be voidable. It may be avoided by proper 
proceedings in that court. But when in the hands of 
the officer who is bound to obey it, with the seal of 
the court and every thing else on its face to give it 
validity, if he did obey it, and is guilty of no error in 
this act of obedience, it must stand as his sufficient 
protection for that act in all other courts. 

The precise point as to the validity of this writ of 
attachment was under consideration in this court in 
the case of Cooper v. Reynolds, 10 Wall. 308, in which 
the effect of an insufficient affidavit for a writ of at- 
tachment was setup to defeat the title to land ac- 





quired by a sale under the attachment. The case has 
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been often quoted since and is conclusive in the Fed- 
eral courts in regard to the validity of their own 
processes when collaterally assailed, as in the present 
case. 

The court, after discussing the nature of the juris- 
diction in cases of attachment, their relation to suits 
in rem and in personam, in answer to the question, on 
what does the jurisdiction of the court in that class of 
cases depend? answers it thus: ‘It seems tous that 
the seizure of the property, or that which in this case 
is the same in effect, the levy of the writ of attach- 
ment on it, is the one essential requisite to jurisdic- 
tion, as it unquestionably is in a proceeding purely in 
rem. Without this the court can proceed no further; 
with it the court can proceed to subject that property 
tothe demand of plaintiff. If the writ of attach- 
ment is the lawful writ of the court, issued in proper 
form under the seal of the court, and if it is by the 
proper officer levied upon property liable to the at- 
tachment, when such writ is returned into the court 
the power of the court over the res is established. The 
affidavit is the preliminary to issuing the writ. It may 
be a defective affidavit, or possibly the officer whose 
duty it is to issue the writ may have failed in some 
manner to observe all the requisite formalities, but 
the writ being issued and levied, the affidavit has 
served its purpose, and though a revising court might 
see in some such departure from the strict direction 
of the statute sufficient error to reverse the judgment, 
we are unable to see how that can deprive the court of 
the jurisdiction acquired by the writ levied upon the 
defendant’s property.’’ See Voorhies v. Bank of 
United States, 10 Pet. 449; Grignon v. Astor, 2 How. 
319. 

If in a case where the title to land is to be divested 
by a proceeding in which its owner is not within the 
jurisdiction, and is never served with process nor 
makes any appearance, the writ on which the whole 
matter depends is held valid, though there be no suffi- 
cient affidavit to support it, how much more should 
the writ be held to protect the officer in a case where 
the defendant is in court and makes no objection to it, 
nor seeks to set aside or correct it, and where the 
court before it issues the writ has jurisdiction of the 
parties to the suit ? 

We think that when the writ is offered in a colfat- 
eral suit against the officer who executed it as evidence 
of the authority of the court to command him to at- 
tach the property of defendant in that suit, it isnot 
void, though it might be avoided on a proper pro- 
ceeding, and in the contest for the value of the goods 
seized with a stranger who claims them it is sufficient 
to raise the issue of the liability of those goods to the 
exigency of the writ. 

The judgment of the Supreme Court of Michigan 
is reversed, with directions for further proceedings in 
conformity to this opinion. 

Judgment reversed. 


——_—__—_—_——. 
NEGLIGENCE OF CONTRACTOR IN DIGGING 
DITCH IN STREET FOR PRIVATE 
WATER PIFE. 


PENNSYLVANIA SUPREME COURT, APRIL 16, _883. 


SMITH Vv. SIMMONS. 

The digging of a ditch in a public street with the consent of 
the municipal authorities for the purpose of laying a pipe 
to supply water to a private citizenis not per sea nui- 
sance, and if the work isdone by a contractor the citizen 
employing him is not liable for the contractor's negli- 
gence. 

| ignana for personal injury to plaintiff below, who 

stepped at night into a ditch dugin a public 








street in the borough of Susquehanna, and hurt her 
knee. The ditch had been dug to conduct water pipes 
tothe premisesof defendant below, who had pre- 
viously obtained a license from the town council au- 
thorizing such digging. The work was done by acon- 
tractor who was to receive a specified sum for the job, 
and over whose manner of doing the work defendant 
had no control. The negligence in leaving the ditch 
open was that by the contractor. The verdict and 
judgment below was for plaintiff, and defendant took 
a writ of error. 

Gorpon, J. This case presents two main questions 
for our consideration and resolution, and these being 
determined, all others raised by the assignments may 
be passed as of minor consequence. Was the digging 
of the ditch in the public street of the borough of Sus- 
quehanna a nuisance per se? If not; if it was sucha 
necessary work as was properly licensable by the 
borough council, then as the second question, was the 
defendant chargeable with the negligence of his con- 
tractor who had charge of the work? Itis certainly 
true, that if the premise assumed by the court below 
be correct, the conclusion adopted by it follows asa 
matter of course. If the ditch dug for and at the in- 
stance of Dr. Smith wasa public nuisance, then he 
and all engaged in sinking it were responsible for all 
damages resulting from it, and the doctrine. of re- 
spondeat superior is out of the case. But we do not 
think it was per se a nuisance—such a work that the 
borough council had no power to permit. This ditch 
was dug for the purpose laying a pipe for the convey- 
ance of water from a spring to one of the defendant’s 
houses on Willow street. Water is one of those prime 
necessaries without which people cannot live, and the 
public streets of towns and cities have, from time im- 
memorial, been used as a means for its production or 
conveyance. Formerly it was very common for the 
citizens of the various municipalities to sink wells for 
this purpose on the public thoroughfares, and this, as 
was said by Chief Justice Gibson, in Barter v. Com- 
monwealth, 3 P. & W. 253, was by sufferance, and in 
subjection to the corporate franchise. In these days 
when water works are common to all the larger towns, 
pipes are laid in the streets from which the water sup- 
ply is drawn both for public and private uses, and 
although the right thus to lay pipes is usually accorded 
to a corporation, it by no means follows that it might 
not be done by private persons acting under munici- 
pal authority. 

Necessity, as was held in the case of Commonwealth 
v. Passmore, 1S. & R. 217, justifies many actions which 
would otherwise be nuisances. No one has the right 
to throw wood or stones in the street at his pleasure, 
nevertheless as building is necessary, building mate- 
rials may be laid therein fora reasonable time and in 
a convenient manner. So may a merchant occupy the 
street with his goods; inalike manner may the com- 
mon highways be temporarily opened for the purpose 
of building vaults under them, or under like regula- 
tions, private drains may be connected with the com- 
mon-sewers or gutters, or houses and other buildings 
with the Streets by alleys, door-steps and the like. By 
such things as these and many others, which are justi- 
fied by necessity or custom, may public highways be 
occupied temporarily or permanently, and it would 
be strange indeed, if in the face of all this array of 
precedents a private citizen, acting under municipal 
license, could not without committinga public nui-, 
sance lay a water pipe along a street to his house, 
Such strictness as this would, in some of our county! 
villages, deprive the inhabitants of their water supply 
altogether, and would, in many other instances, se- 
riously interfere with the business and comfort of our 
people. 

From considerations of this kind we are compelled 
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to dissent from the ruling of the court below on this 
question of nuisance, and to hold, on the contrary, 
that the digging of the trench, complained of in this 
case, under the license of the borough council, was not 
such an act as of itself rendered the parties engaged in 
it guilty of a public wrong. 

Having arrived at this conclusion, the question that 
next presents itself is that involving the responsibility 
of the defendant. If however the testimony of Jonas 
Florence, the contractor, it is to be believed, Dr. 
Smith was not his responsible superior. Florence 
undertook the whole job for the compensation of $25, 
and the defendant had nothing to do except furnish 
the pipe and the box in which it was to be inclosed. 
With Florence, in the execution of this contract, he 
could no more interfere than he could about a jobin 
which he had no interest. He might advise, but the 
contractor could receive or reject that advice as 
he saw fit; he might puta fence around the ditch 
whilst in process of construction, and Florence might 
treat it asan obstruction and remove it. In other 
words, Dr. Smith could not control the execution of 
the contract. He was entitled to a finished job, but 
it was not his business to seee to or regulate the man- 
ner of its doing. The case is evidently governed by 
Harrison v. Collins, 5 Nor. 153, wherein it is said, by 
Mr. Justice Mercur: ‘‘If one renders service, in the 
course of an occupation, representing the will of the 
employer only as to the result of the work, and not as 
to the means by which it is accomplished, it is an in- 
dependent employment.’’ But certainly, in the case 
under consideration, Florence was the subordinate of 
defendant in nothing but the design, whilst in every 
thing which pertained to the execution of the work he 
was the chief and only director and executor, and it 
hence follows, that for his negligence the court ought 
not to have held the defendant responsible. 

We therefore think without particularizing as tothe 
assignments of error, the comrt should have instructed 
the jury, that if they believed the uncontradicted evi- 
dence on the part of the defendant, as to the charac- 
ter of his contract with Florence, the plaintiffs were 
not entitled to their verdict. 

The judgment of the court below is reversed, and a 
new venire awarded. 


—\__>___—__ 


MEANING OF CONSTITUTIONAL REQUIREMENT 
OF A TWO-THIRDS VOTE. 


MINNESOTA SUPREME COURT, NOVEMBER 1, 1883. 


STATE OF MINNESOTA V. GOULD. 

The Minnesota Constitution provides thus: “The judicial 
power, etc., shall be vested in a Supreme Court, etc., and 
such other courts inferior to the Supreme Court as the 
Legislature may establish by a two-thirds vote.” Held, to 
mean a two-thirds vote of all the members of each house, 
and not a two-thirds vote of a quorum, 

ETITION upon the relation of one Eastland for a 
writ of prohibition against the defendant, forbid- 
ding him to act as justice of the municipal*court of 

Moorhead, a court organized under a statute of Min- 

nesota. Sufficient facts appear in the opinion. 


Berry, J. ‘ The judicial power of the State shall 
be vested in a Supreme Court, District Courts, courts 
of probate, justices of the peace, and such other courts 
inferior to the Supreme Court as the Legislature may 
from time to time establish by a two-thirds vote.” 
Const., art. 6, § 1. 

What is a two-thirds vote is the question in this 
case? The same or similar language is found in other 
parts of the Constitution. By a ‘two-thirds vote” 
the Legislature may increase the number of associate 
justices of the Supreme Court (article 6, § 2); may pro- 





vide for the holding of terms of the Supreme Court in 
each judicial district (id.); and may pass a general 
banking law (Article 9, § 13). If upon re-consideration 
of a bill returned by the governor, ‘‘ two-thirds of that 
house”? in which it originated agree to pass it, 
it is to be sent to the other house, and if ap- 
proved ‘ by two-thirds’’ of that house it shall become 
alaw. Article 4,§11. If upon re-consideration of an 
appropriation bill, one or more items thereof objected 
to by the governor are “approved by two-thirds of 
the members elected to each house,’ the same shall 
become part of the law. Id. Orders, resolutions and 
votes requiring the concurrence of the two houses (ex- 
cept such as relate to their business or adjournment), 
if returned by the governor with objections, ‘‘ shall be 
repassed by two-thirds of the members of the two 
houses.”’ Article 6, § 12. ‘‘Whenever two-thirds of 
the members elected to each branch of the Legisla- 
ture” shall think it necessary to call a constitutional 
convention, they shall recommend, ete. Article 14, 
§ 2. 

The Constitution also provides that a majority of 
each house shall constitute a quorum forthe transac- 
tion of business (article 4, $3), and that no law shall 
be passed unless voted for by a majority of all the 
members elected to each branch of the Legislature, 
and the vote entered upon the journal of each house. 
Id., § 13. 

These are all the constitutional provisions that 
throw light directly upon the question in hand. They 
show: First, that while a majority of the members of 
each house constitute a quorum, no law, however unim- 
portant, can be passed without the votes of a majority 
in each branch of the Legislature of all the members 
elected to that branch. This is the general rule of 
legislation prescribed by the Constitution. 

In the second place it appears that there are certain 
particular subjects which are not left to the operation 
of this general rule. For this but one sensible reason 
can possibly be assigned. Certainly those subjects could 
not have been singled out from the mass because they 
were of less importance than those of ordinary legisla- 
tion. The provisions for the creation of new courts, 
for the increase of the judges of the Supreme Court, 
and for making that court itinerant, are in effect pro- 
visions for changing the Constitution itself; that is to 
say, the Legislature is authorized to change the rule 
which the fundamental law specifically prescribes in 
the premises. Irrespective of this consideration, the 
establishment of new tribunals for the administration 
of justice, the increase of the number of judges of the 
highest court in the State, the place where that court 
should be held, and the question whether a policy 
which has been discarded in almost every other com- 
munity, viz., that of making this court itinerant, shall 
be adopted here, are subjects which manifestly 
transcend in general and public importance those of 
ordinary legislation. 

That a general banking law is for the most obvious 
yet weighty reasons one of extraordinary importance 
will not be questioned. In conformity with a practice 
which we believe to be of universal prevalence in this 
country, our Constitution has, for reasons of acknowl- 
edged wisdom, conferred the veto power upon the 
executive. The enactment of «law over a veto is an 
extraordinary exercise of legislative power. It over- 
rides the official disapproval of the proposed law by 
one of the three grand departments of the govern- 
ment; a disapproval authorized by the Constitution, 
and which (in the particular instance) it is presumably 
the constitutional duty of that department to express. 
These remarks apply with equal force to the legisla- 
tive approval of items of an appropriation bill, and of 
orders and resolutions objected to by the_ governor, 
under sections 11 and 12, art. 4. 
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From these and other obvious considerations, which 
we will not take time to specify, it is apparent that all 
this legislation requiring the sanction of a two-thirds 
vote is of an extraordinary character, and hence it is 
reasonable to expect that if any distinction were to be 
made by the Constitution between it and ordinary 
legislation, it would be by surrounding it with extra- 
ordinary precaution, rather than the contrary. We 
entertain no doubt therefore that it is the intent of 
the Constitution that the passage of these extraordi- 
nary measures shall require a vote larger than a ma- 
jority of each house, of all the members thereof. It 
follows that the two-thirds vote cannot be a mere two- 
thirds of a quorum, i. e., of a majority. Any such 
construction would lead to absurd consequences; and 
among others, the result that a bill could be passed 
after a veto by a vote less than is required to pass it 
before a veto. 

A two-thirds vote must mean either a vote of two- 
thirds of a quorum, 7. e., of a majority of each house 
(as we have seen that it does not), or a vote in each 
house of two-thirds of all the members thereof. There 
is no middle ground—no stopping place—between 
these two constructions. There is no authority what- 
ever for saying that by a two-thirds vote is meant two- 
thirds of the members present, provided such two- 
thirds is a majority of all the members of the branch. 
This construction would lead to the consequence that 
one of the extraordinary measures of which we have 
spoken might be passed by the same vote by which any 
law could be passed; that is to say a bare majority of 
all the members could pass it. Neither is there any 
authority for saying that by a two-thirds vote is meant 
the vote of two-thirds of the members present, pro- 
vided such two-thirds exceeds a majority of all the 
members of the branch. Any such construction is 
purely arbitrary. There is no better warrant for say- 
ing that a number of votes exceeding a majority by 
one is sufficient, provided it is two-thirds of all the 
members present, than there is for requiring such 
number to exceed a majority by two or ten or by any 
other number of votes less than is necessary to em- 
brace all the members of the branch. 

In our judgment the substance of the whole matter 
is that as respects the passing of laws, the Constitution 
recognizes two votes only—a majority vote and a two- 
thirds vote—-the latter greater than the former; and 
as the former is a vote in each house ofa majority of all 
the members thereof, so by a natural, and as it seems 
to us, an inevitable construction, the latter is a vote 
in each house of two-thirds of all the members thereof. 
From this it follows that the act establishing the 
municipal court of Moorhead (chapter 10, Special Laws 
1883), having received upon its final passage in the 
House of Representatives only fifty-three votes out of 
an entire membership of 103, was not passed by a two- 
thirds vote as required by the Constitution, and it is 
therefore void. 

We have examined all the cases and other authori- 
ties claimed by counsel to be opposed to the conclusion 
to which we have arrived, but we think that none of 
the Constitutions to which they relate required (as 
does ours) a majority vote of all the members elect to 
pass alaw. This is in our opinion a decisive distinc- 
tion. We have not adverted to the provisions of the 
Constitution requiring a two-thirds vote to expel a 
member (art. 4, § 47), or to that which requires the 
vote of ‘‘ two thirds of the house”’ to suspend the rule 
that every bill shall be read on three different days 
(article 4, § 20); for whatever they may mean, the pro- 
Vision requiring a majority of all the elected members 
to passa law does not appear to apply to them. The 
authority of of this court to resort to the journals of 
the Legislature in order to ascertain whether a law has 
been constitutionally passed, is settled by Sup’rs 





Ramsey Co. v. Heenan, 2 Minn. 330; Gil. 281, and 

State v. City of Hastings, 24 Minn. 78, and upon this 

point we accordingly declined to hear argument. 
Let a writ of prohibition absolute issue as prayed 


for. 
—__4—______. 


ATTORNEY'S LIEN ON JUD@MENT—-RIGHT OF 
SET-OFF. 


NEW JERSEY SUPREME COURT, JUNE TERM, 1882.* 


TERNEY V. WILSON.* 

An agreement between an attorney and his client that the at- 
torney shall have a lien upon a certain judgment to be re- 
covered for a specified sum, as compensation for his 
services, constitutes a valid equitable assignment of the 
judgment pro tanto which‘ attaches to the judgment as 
soon as entered, 

The equity of the assignee under such an assignment is supe- 
rior to the claim of the judgment debtor to set off against 
the judgment, a judgment against the plaintiff which he, 
the debtor, had purchased after the entry of the judg- 
ment against himself and before he had notice of the as- 
signment. 

A failure to give to the debtor notice of the assignment of the 
debt will not subject the assignee to merely equitable 
claims of the debtor, which do not attach to the debt it- 
self and which accrue to him after the assignment. 


N rule to show cause. Motion for allowance of set- 


off of judgment. 
B. A. Vail, for motion. 
E. S. Savage and G. W. Miller, contra. 


Drxon, J. On November 8, 1882, the plaintiff re- 
covered a judgment in this court against the defend- 
ant for $1,122.53, damages and costs. E. 8. Savage, 
Esq., was the plaintiff's attorney and counsel, and 
while the suit was pending, the plaintiff being unable 
to compensate Mr. Savage for his services, it was 
agreed between them that if Mr. Savage would attend 
to the prosecution of the cause, and would defend the 
plaintiff in some other litigation with the defendant, 
and would defend the plaintiffs brother upon trial 
of an indictment which had been found against him, 
then he, Mr. Savage, should have a lien for the com- 
pensation due him upon the judgment which might be 
recovered in the suit. Shortly before the entry of the 
judgment, Mr. Savage’s services having been then all 
substantially rendered, he and the plaintiff agreed up- 
on $865 as a fairand just compensation therefor. 

On April 17, 1873, one John H. Campbell recovered a 
judgment in the Middlesex Circuit Court for $612.08 
damages and costs, against this plaintiff and another. 
On November 14, 1882, Campbell’s administratrix as- 
signed this judgment to the present defendant, who, 
on November 15, 1882, caused it to be docketed in this 
court. 

This defendant now moves to have the Campbell 
judgment set off against the plaintiff's judgment. Mr. 
Savage opposss this motion, except as to the surplus 
remaining after deducting his claim for $865 and the 
taxed costs. 

The right to set off one judgment against another is 
a purely equitable one to be administered in all cases 
upon such terms as will promote substantial jastice. 
Brown v. Hendrickson, 10 Vroom, 239. It of course 
cannot attach until the party seeking the set-off has 
become both a judgment creditor and a judgment 
debtor of the person against whom it is sought. Id. 
In the present case it could not arise until November 
14, 1882, when the Campbell judgment was assigned to 
the defendant. While that judgment was due to 
Campbell, there could be no right to set it off against 





*To appear in 16 Vroom’s (45 N. J. Law) Reports. 
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the judgment which the defendant owed. The ques- 
tion for decision then is, what right of set-off in equity 
accrued to the defendant on November 14, 1882? .And 
the first step toward an answer will be taken in de- 
termining what equitable right Mr. Savage hai before 
acquired in the judgment of November 8th. 

The agreement made between the plaintiff and Mr. 
Savage created a debt from client to counsel, valid 
both in law and equity, Hopper v. Ludlum, 12 Vroom, 
182, and constituted an equitable assignment to the 
latter of so much of the judgment as was needed to 
pay his debt, which assignment attached to the judg- 
ment as soon as it was entered November 8. The 
principle that an agreement between debtor and 
creditor that the creditor shall have a claim upon a 
. Specific fund for payment of his debt, will operate as a 
binding equitable assignment of the fund pro tanto, 
was distinctly asserted by Lord Hardwicke as early as 
Row v. Dawson, 1 Ves. Sr. 331, and was declared to be 
clearly deducible from all the pertinent cases, a 
century later, by Lord Truro in Rodick v. Gandell, 1 
DeG., M. & G. 763. It has been recognized in this 
State, Bower v. Haddon Blue Stone Co., 3 Stew. Eq. 
171, affirmed sub nom. Lyon v. Bower, 3 id. 340, 
and is a settled rule in equity. It embraces contracts 
between counsel and client for payment of the former 
out of the judgment to be recovered. Ely v. Cooke, 28 
N.Y. 365; Witliams v. Ingersoll, 89 id. 508. Sometimes it 
has been held that the principle should not be applied 
to agreements of the character just mentioned, because 
they are champertous, but as the English law against 
champerty is repudiated in New Jersey, Schomp v. 
Schenck, 11 Vroom, 195, this element is not here ob- 
jectionable. Occasionally also it has been said that if 
the assignment embraced only part of a debt, it was 
not obligatory upon the debtor without his assent, the 
reason being that his single obligation could not thus 
be split up into several unless he consented. This 
reason however controls only legal rights and reme- 
dies, and Chancellor Green, in Superintendent v. Heath, 
2 McUarter 22, has well observed upon it that “it has 
no application whatever to an equitable assignment 
sought to be enforced ina court of equity against a 
fund in the hands of the debtor.”” The right of a par- 
tial assignee was explicitly supported in Lett v. Morris, 
4 Sim. 607, and Bower v. Hadden Blue Stone Co., ubi 
supra. 

As we therefore are called upon in this case to exer- 
cise a purely equitable power, we must do so in re- 
cognition of the right of Mr. Savage as assignee pro 
tanto of the plaintiff's judgment from the moment of 
its entry. Until November 14, these rights were un- 
questionably valid against the defendant, and if be- 
fore that date they had been notified to him, it would 
certainly have been beyond his power to impair them. 
But such notice not having been given, the defendant 
on the day mentioned, purchased the judgment against 
the plaintiff for the purpose of doing what, if the facts 
had been as he supposed, he would have had a perfect 
right to do, setting off one judgment against the other; 
and the next question therefore is whether this act 
gives him in equity a claim superior to that of the as- 
signee. 

The exact status of the parties concerned in an as- 
signment of a chose in action before notice to the 
debtor, will be found on examination to be the sub- 
ject of much diversity of judicial opinion. But I 
think courts are in substantial accord to an extent 
sufficient for the decision of the question presented in 
the case before us. . 

A failure to give to the debtor notice of the assign- 
ment will not subject the assignee to merely equitable 
claims of the debtor which do not attach to the debt 
itself and which accrue to him after the assignment; 








and among the claims which do not attach to the 
debt, but are only collateral, is a claim of set-off. 

When the assignment transfers the legal title to the 
debt, it has usuall” heen considered that an equity of 
the debtor, in order to be protected against the as- 
signee, must both inhere in the debt and have be- 
longed to the debtor before the assignment was made. 
Hence it was decided in Burrough v. Moss, 10 B. & C. 
558; Oulds vy. Harrison, 10 Exch. 572, and Cumberland 
Bank v. Hann, 3 Harr. 222, that a bill or note in the 
hands of an indorsee after maturity is not subject to 
the set-off of a debt due from the indorser to the 
maker at the time of the indorsement, such claim of 
set-off not being an equity attaching to the chose as- 
signed. The case of Sargent v. Southgate, 5 Pick. 312, 
is to the contrary effect, but it seems to be in conflict 
with the earlier case in the same State, of Holland v. 
Makepeace, 8 Mass. 418, and has not received general 
adoption in other States. It rests upon the idea that 
the title by such an indorsement should be treated as 
equitable rather than legal, and so subject to the 
equitable right of set-off then existing in the maker. 
But in Baxter v. Little,6 Metc. 7, the same court ex- 
plicitly refused to extend the right of set-off to claims 
acquired by the maker against the indorser after the 
indorsement, but before notice of it. An assignee 
under the bankruptcy and insolvency acts is regarded, 
for many purposes, asan equitable power only, and 
hence the debtors of a bankrupt or insolvent may set 
off against their notes which have passed to the as- 
signee such claims as they held against the assignor at 
the time of the assignment. Receivers, etc., v. Puter- 
son Gaslight Co., 3 Zab. 283. But they cannot so set- 
off claims which they have subsequently acquired, 
even though such claims arise by their paying debts of 
the bankrupt or insolvent for which they were respon- 
sible when the assignment was made. Ex parte Hale, 3 
Ves. Jr. 304; Chance v. Jsaacs, 5 Paige, 592. In Coster 
v. Griswold, 4 Edw. Ch. 364, the rule that a bona fide 
assignee of choses in action should be protected against 
equities accruing to the debtor after the assignment 
was applied in favor of the assignee of bonds and 
even against equities of the obligor growing out of the 
transaction in which the bonds had been given. To 
the same effect are Cornish v. Bryan, 2 Stockt. 146, and 
Bush v. Cushman, 12 C. E. Green, 131. In Beckwith v. 
Union Bank, 9 N. Y. 211, it was applied in favor of 
the assignee of a bank account against the bank claim- 
ing to set off a note indorsed by the assignor, which 
they held at the time of the assignment, but which 
matured and was charged up after that event and be- 
fore notice of it. 

Of similar purport have been the decisions concern- 
ing the setting off of judgments. In Gay v. Gay, 10 
Paige, 369, Chancellor Walworth said: “The right to 
set off one judgment or decree against another only 
exists in those cases where the debts on both sides 
have been finally liquidated by judgment or decree, 
before the assignment of either toathird party.” In 
Hackett v. Connett, 2 Edw. Ch. 73; Graves v. Wood- 
bury, 4 Hill, 559; Spencer v. Barber, 5 id. 568, and 
Roberts v. Carter, 88 N. Y. 107, the courts refused to 
set off judgments and decrees, on the ground that a 
prior assignment of one of the claims had prevented 
the right of set-off from attaching. In Graves v. 
Woodbury, Judge Cowen, referring to the point of 
notice to the debtor that the claim against 
him had been assigned, says: ‘“The only object of 
such a notice is to put the debtor on his guard against 
dealing with the assignor, or perhaps obtaining other 
demands against him, in the belief that he still con- 
tinues the equitable owner."’ I have not found any 
case where this ‘ perhaps” of the learned judge has 
developed into anything more than a conjecture. 
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The cases of Chamberlin v. Day, 3 Cow. 353, and 
Brown v. Hendrickson, 10 Vroom, 239, are authorities 
for the position that the rights of an equitable as- 
signee of a judgment attach before notice of the assign- 
ment is given to the debtor. 

Hence in the present case, I think the conclusion is 
warranted that the equitable right which Mr. Savage 
acquired in the judgment against the defendant as 
soon as it was entered was not impaired by any sub- 
sequent equity accruing to the defendant by his pur- 
chase of the judgment against the plaintiff. Between 
the two equities the maxim, ‘* Qui prior est in tempore 
potior est in jure,” establishes the superiority of the 
former. 

The defendant’s set-off must therefore be limited to 
so much of the plaintiff's judgment as remains after 
satisfying Mr. Savage’s claim. As to the amount of 
this claim, [ think it is $865 only, with interest, and 
not that sum and the taxed costs besides. Mr. Savage, 
in his evidence, says that #865 was agreed on between 
himself and the plaintiff as his compensation for all 
services rendered and money expended by him in and 
about the several litigations, and therefore if that sum 
be paid, I think he has no claim, legal or equitable, to 
the taxed costs. 

The defendant’s motion for set-off will be allowed 
to the extent indicated. The entire claim of neither 
party being wholly supported, each must pay his 
own costs. 

ihimeinand 
JUSTICE OF PEACE CANNOT ACT AFTER 
SEVENTY. 
YORK SUPREME COURT, ORANGE SPECIAL 
TERM, JANUARY, 1884. 


NEW 


PEOPLE EX REL. LAWRENCE V. MANN. 


\ OTION upon temporary writ for absolute writ of 
i probibition against Mann’s acting as justice of 
peace in suit against relator, on ground he is over 
seventy. 


Mr. Ely, et al., for relator. 
Mr. Millard, for respondent. 


Brown, J. Elias Mann was elected a justice of the 
peace of the town of Greenburgh, Westchester county, 
for a term of four years, commencing January 1, 1884. 
He was 70 years of age on the 1lth day of July, 1881. 
The question presented in this proceeding is: ‘‘Was he 
elegible to the office? ”’ 

Section 13, article 6, of the Constitution provides for 
the manner of choosing justices of the Supreme Court 
and judges mentioned in section 12, viz., Judges of 
the Superior Court of New York, the Superior Court 
of Buffalo, the Court of Common Pleas of New York 
and the City Court of Brooklyn. It then provides that 
the term of office of ‘‘said justices and judges”’ shall 
be fourteen years. Then follows the provision that 
**no person shall hold the office of justice or judge of 
any court longer than until and including the last day 
of December next after he shall be seventy years of 
age.”’ 

It is clear, I think, that in construing this provision, 
it is not to be restricted to the immediate context, for 
if such construction be adopted it would not apply to 
the judges of the Court of Appeals. 

Moreover in the cases of People v. Gardner, 45 N. Y. 
812, and Feople v. Brundage, 78 id. 403, the Court of 
Appeals held that the restriction applied to county 
judges who are not named in immediate connection 
with this provision. In the latter case much stress is 
laid upon the legislative construction with this pro- 
vision given it by chapter 86, laws 1870. 

By that statute the judges therein named are re- 





quired to file with the Secretary of State a certificate 
in which shall be stated the time when their official 
terms will expire, whether “ by effluxion of a full term 
or by reason of disability of age.” The officers named 
in this statute are those for whose election the Secre- 
tary of State is required by law to give notice. <A jus- 
tice of the peace is not one of such officers, and is 
therefore not named in the statute. We do not obtain 
from this statute therefore the opinion of the Legis- 
lature as to the application of the provision to the class 
of officers we are considering. But we do have how- 
ever contemporary legislative construction to this ef- 
fect—that the language of the Constitution is not to 
be limited to its immediate context, but is to be given 
a broad and comprehensive meaning. 

Giving to the language used therefore its broad, 
genera] meaning, the question whether this provision 
applies or not to justices of the peace depends on the 
fact whether such officers were *‘ justices of a court ’”’ 
within the meaning of that term, as used in the Con- 
stitution. 

Provision is made by section 18, for the election of 
justices of the peace in the towns and cities of the 
State. Provision is also made in this section for the 
removal of *‘ justices of the peace and judges and jus- 
tices of inferior courts not of record.’’ It would seem 
from this expression as if a distinction was made be- 
tween ‘‘justices of the peace”’ and ‘‘justices of in- 
ferior courts,’ but reading this provision in connec- 
tion with section 19, I think the expression “ judges 
and justices of inferior courts” has reference to the 
officers provided for in the latter section. 

There are throughout the cities and villages of the 
State a number of local courts of civil and criminal 
jurisdiction, whose judges or justices are elected un- 
der special statutes, and who would not come within 
the general designation of justices of the peace, but do 
come within the designation of justices of inferior 
courts. The office of justice of the peace has existed 
since the formation of the State government, and in 
the year 1824 ‘‘ courts of justices of the peace’’ were 
established by the Legislature. Chap. 236, Laws of 
1824. 

It was therein provided that “every such justice is 
hereby authorized to hold a court for the trial of all 
such actions, * * * and is hereby vested with all 
such powers for the purposes aforesaid, as is usual in 
courts of record in this State.” This provision has re- 
mained a part of the law of the State ever since its 
enactment. It is embodied in the Revised Statutes of 
1830 and in the Code of 1849, under titles designated 
‘*courts held by justices of the peace”’ and is snb- 
stantially re-enacted in the Code of Civil Procedure. 
Section 3. 

The statutes of the State at the time of the adoption 
of the Constitution, further provided for ‘special 
justices’ courts,”’ such as ‘‘the justices’ court of the 
city of Albany ”’ and ** the justices’ court of the city 
of Hudson.”’ ‘‘A justices’ court *’ or ‘‘ a court of jus- 
tices of the peace’’ therefore existed as one of the 
courts of the Statein the different towns and cities 
throughout the State at the time of the adoption of 
the Constitution, and the expression in the Constitu- 
tion “ justices of a court” must be held, I think, to in- 
clude the justices of such courts. It is certainly broad 
enough to include them, and as we have seen the 
judicial and legislative construction given to this pro- 
vision is that it is not to be restricted to the officers 
named in the immediate context, we can adopt no 
other interpretation, except to give it its broad mean- 
ing and include within it all officers that come within 
the general designation used. In Feople v. Gardner, 
Folger, J., says: ‘“‘It is palpable that the intention of 
the convention was to place this limit of age upon the 
comparatively very extended term which they adopted, 
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and to guard against the possible evil which the 
lengthened term alone suggested as possible.”’ If this 
was the only reason for the insertion of this restric- 
tion in the Constitution, it would not apply to justices 
of the peace, as their terms of office were not extended, 
but I think the law was also based upon the assump- 
tion of incapacity on account of age, for certainly a 
person at seventy years of age, who had served for a 
long term could not be said to have less ,capacity to 
perform the duties of his office than if he had served 
a short term. 

But there is nothing inthe terms of the Constitu- 
tion to distinguish between the officer elected for a 
long term and the one elected for a short term, be- 
tween the justices of the Supreme Court and the 
justices of the peace; both come within the broad, 
comprehensive term of *‘ justices of a court,” and both 
fall within the reason of the restriction, if it is as- 
sumed to be based on incapacity on account of age. 

Certainly if there was wisdom in applying this re- 
striction to the terms of the judicial officers of the 
State, no reason exists why it should not apply to those 
of the lower grade, as well as to those fof the higher 
courts. 

My attention is called by the respondents to section 
54 of the Code of Civil Procedure, which requires 
** judges of courts of record to file certificates of the 
time when their terms of office will expire, either by 
completion of a full term or by reason of the disability 
of age;”’ and it is argued, as justices’ courts are not 
courts of record, that this section must be taken as 
indicating the opinion of the Legislature that the pro- 
vision under discussion does not apply to those officers. 
I do not concur in this view, but I think that this sec- 
tion of the Code, which is a substitute for the law of 
1870, hereinbefore referred to, is a further indication 
that the provision was intended to apply to judges of 
all courts. 

The argument for the respondents is that justices’ 
courts are not mentioned or referred to in the Con- 
stitution, and therefore justices of the peace do not 
fall within the term ‘justices of a court;”’’ but the 
same may besaid of the marine court of New York, 
the surrogates’ courts of the several counties, and 
the other courts mentioned in section 2 of 
the Code, all of which are now courts of rec- 
ord. It would seem from section 54 that in the opin- 
ion of the Legislature the restriction as to age applied 
to judges of all courts of record. But if the restriction 
applies to surrogates, recorders of Utica and Oswego, 
and justices of the “ justices’ court of Albany,” why 
not to justices of the peace generally? who as I have 
shown, are ‘‘ justices of a court.”’ 

At the time of the adoption of the Constitution 
many of the courts mentioned in section 2 of the Code 
were not courts of record, and are not mentioned or 
referred to in the Constitution; yet clearly in the 
opinion of the Legislature, the constitutional restric- 
tion as to age applies to the judges of such courts. 

I am unable to find in the language of the Constitu- 
tion, or in what seems to me to be the true reason of 
the restriction, any thing upon which one class of ju- 
dicial officers can be distinguished from another, and 
my conclusion is that it was intended to apply this re- 
striction to the judges and justices of all the courts of 
the State whatever their grade or jurisdiction. 

Justices of the peace are clearly ‘justices of a 
court ’’ within the fair meaning of that term, and fall 
within the restriction. 

A final order must therefore be entered, awarding 
an absolute writ against the respondents, but without 


costs. 





UNITED STATES SUPREME COURT AB- 
STRACT. 

EVIDENCE — COPY OF PROBATE NOT PROOF OF 
VALIDITY OF WILL IN ANOTHER STATE—WHEN GRAN- 
TEE FOR LIFE CAN ASSERT TITLE AGAINST GRANTOR TO 
REVERSION—ESTOPPEL.—(1) An exemplified copy of 
the record of the admission of a will to probate in a 
Virginia court is not to be received in the courts of the 
District of Columbia as conclusive proof of the 
validity of the will and of all matters involved in the 
probate. The act of Congres declaring the effect to be 
given in any court within the United States to the re- 
cords and judicial proceedings of the several States, 
does not require that they shall have any greater force 
and efficacy in other courts than in the courts of the 
States from which they are taken, but only such faith 
and credit as by law or usage they have there. Any 
other rule would be repugnant to all principle, and as 
we said on a former occasion, would contravene the 
policy of the provisions of the Constitution and laws 
of the United States on that subject. Board of Pub- 
lic Works v. Columbia College, 17 Wall. 529. The pro- 
bate in Virginia was sufficient to pass all property 
which can be there transferred by a valid instrument 
of that kind. But no greater effect can be given out 
of Virginia to the proceedings. The probate estab- 
lishes nothing beyond the validity of the will there. 
It does not take the place of provisions necessary to 
its validity as a will of real property in other States, if 
they are wanting. Its validity as such will in other 
States depends on its execution in conformity with 
their laws; and if probate there be also required, such 
probate must be bad before it can be received as evi- 
dence. McCormick v. Sullivan, 10 Wheat. 202, and of 
Darby v. Mayor, id. 468. (2) A party who receives a 
deed of a life estate, and persons taking a subsequent 
conveyance in fee from him or his grantees, or deriv- 
ing title by devise from such grantees are not estop- 
ped to deny that the reversion upon the termination 
of the life estate is vested in the grantor or his heirs. 
An estoppel in pais can arise as between grantor and 
grantee only where from the relation of the parties 
there is implied in the acceptance of possession under 
the deed an obligation to restore the possession on the 
happening of certain events, or to hold the property 
for the grantor’s benefit or persons designated by him, 
such as exists from the relation of landlord and tenant, 
of mortgagor and mortgagee, or the creator of a trust 
and trustee. Gardner vy. Greene, 5 R. 1.110. See also 
Blight v. Rochester, 7 Wheat. 547; Wilson v. Watkins, 
3 Pet. 43; Watkins v. Holman, 16 id. 54. To the gen- 
eral statement of the law there is this qualification, 
that a grantee cannot dispute his grantor’s title at the 
time of conveyance so as to avoid payment of the pur- 
chase-price of the property; nor can the grantee in a 
contest with another, whilst relying solely upon the 
title conveyed to him, question its validity when set 
up by the latter. In other words he cannot assert that 
the title obtained from his grantor, or through him is 
sufficient for his protection and not available to his 
contestant. Where both parties assert title from a 
common grantor, and no other source, neither can 
deny that such grantor had a valid title when he exe- 
cuted his conveyance. Ives v. Sawyer, 4 Dev. & Bat. 
51, and Gilliam v. Bird, 8 Iredell, 280. The case of 
Board v. Board, to which counsel refer, was decided 
on similar grounds; there the defendant in ejectment, 
claiming as grantee under the devisee of a life estate 
under a will, was held to be estopped from denying 
the validity of the will in an action by the grantees of 
the remainder-man. L. R.,9 Q. B. 48. With excep- 
tions or limitations of this character it will be found 
on examination of the authorities, particularly those 
of a modern date, that the doctrine of estoppel in pais 
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however it may have been applied formerly, cannot 
now be asserted to preclude the grantee from denying 
his grantor’s title and acquiring a superior one, unless 
there exists such a relation of the parties to each other 
as would render the proceeding a breach of good faith 
and common honesty. No such relation exists be- 
tween grantor and grantee in an absolute conveyance 
without recital or covenant, whether it be of the fee 
or of an estate for life. The grantee does not recognize, 
by the acceptance of such a conveyance of an estate 
for the life of another, the possession of any greater 
estate in the grantor, or any obligation to hold the 
premises for him after the termination of the estate. 
So far as he is informed by such a conveyance he takes 
the entire interest of the grantor in the property. He 
does him therefore no wrong by purchasing any ad- 
verse claims which may strengthen his own title, or 
which may give hima title after the termination of 
the life estate. Covenants in the instrument intended 
for him, such as to restore and surrender the premises 
on the termination of the life estate, or recitals declar- 
ing the reversion to be in the grantor or others, would 
of course change the relations of the parties. Obliga- 
tions from such covenants or recitals might arise which 
would control the action of the grantee. Atlantic 
Dock Co. v. Leavitt, 54 N. Y. 39. By taking a deed 
poll for life of grantor without covenants or recitals 
as to any further interest of the grantor or others, no 
obligation to the grantor could arise, and consequently 
no estoppel precluding the grantee, and those claiming 
under him, from accepting conveyances from other 
sources to strengthen their existing interests or to ac- 
quire the reversion, and thus securing to themselves 
the absolute fee. Osterhout v. Shoemaker, 3 Hill, 518; 
Sparrow v. Kingman, 1 N. Y. 254. Robertson v. Pick- 
rell. Opinion by Field, J. 

{Decided Dec. 17, 1883.] 


FORECLOSURE OF RAILROAD MORTGAGE—FRAUD OF 
DIRECTORS—RIGHT OF STOCKHOLDERS TO INTERVENE 
—HOW FAR MORTGAGE VALID.—(1) Where the direct- 
ors of a railroad company were benefited by the issue 
of bonds secured by mortgage upon the railroad, and 
when the mortgage was foreclosed, filed an answer 
confessing plaintiff's right to relief, and the court ren- 
dered a decree of foreclosure, and an apparent’sale was 
had thereunder, this being in pursuance of an agree- 
ment with the directors, held that the agreement was 
immoral and stockholders of the company should be 
let in to resist the foreclosure. Twin Lick Co. y. Mar- 
bury, 91 U. 8. 587; Wardell v. Union Pacific R. Co., 4 
Dill. 330; S. C., 103 U.S. 631. (2) The bonds were is- 
sued in payment of work on the railroad to a specified 
amount. He/d that to the extent of this amount the 
bonds were valid against the stockholders. See Gard- 
ner v. Butler, 30 N. J. Eq. 702. Thomas v. Brownville, 
Fort Kearney and Pacific Ruilroad Co. Opinion by 
Miller, J. 

[Decided Dec. 10, 1883.] 


OFFICER — WHEN NON-RESIDENCE DOES NOT DIs- 
QUALIFY UNDER KANSAS STATUTE.—The laws of Kan- 
sas provide that certain officers shall be residents of 
the townships or districts for which they are chosen. 
There is no provision to that effect as to a township 
treasurer. Held, that the removal of a township 
treasurer into another town did not vacate the office, 
and that service on him as township treasurer was 
sufficient. Salamanca Township v. Wilson. Opinion 
by Waite, C. J. 

[Decided Dec. 17, 1883.] 

JURISDICTION OF FEDERAL COURT AS TO MURDER OF 
ONE INDIAN BY ANOTHER. — The District Courts of 
Dakota held to have no jurisdiction to try one Indian 
of an Indian tribe located in that territory for the 








murder of another Indian of the tribe in the Indian 
country. Matter of Kangi Shanca. Opinion by Mat- 
thews, J. 

(Decided Dec. 17, 1883.] 
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MAINE SUPREME JUDICIAL COURT 
ABSTRACT.* 
MAY 1883. 


BETTERMENTS—WHAT ARE NOT.—Buildings erected 
on the land of another by one occupying under a con- 
tract to purchase become the property of the owner 
of the soil if the purchase be not completed, and are 
not bettermeuts. Tyler vy. Fickett. Opinion by Apple- 
ton, C. J. 

EASEMENT — RIGHT OF SUPPORT TO AQUEDUCT — 
NEGLIGENCE — LAND OWNERS AND GRANTEES OF 
QUARRY.—In an action by the owner of an aqueduct 
against the land owner for damages caused by the 
working of alime quarry, held that in regard to an 
aqueduct as in regard to a way, the owner of the 
easement may peaceably pursue his right against any 
obstructions which the Jand owner throws in the way 
of its enjoyment. If the blasting in the quarry under- 
mines the aqueduct, he may adopt new means of sup- 
porting it in its place; and if a broader base for the 
new support than the width of the original location of 
the aqueduct has been rendered necessary by the blast- 
ing, it is not a trespass upon the owner of the soil to 
use his land for that purpose. The aqueduct has the 
right of support in the land, and if the blasting under 
it within the limits of the location by the land owner 
deprives it of its former support, the right still remains 
and its enjoyment may be reclaimed with the inci- 
dents which necessarily go along with it. Held, also 
that the defendant was liable for injury done to the 
aqueduct whether the working of the quarry was 
negligent or not. Held, also that the defendant was 
not liable in such a case for injuries occasioned by the 
acts of his grantees, though holding the quarry under 
his warranty deed. ockland Water Co. v. Tillson. 
Opinion by Symonds, J. 

NEGLIGENCE—LIABILITY OF PRINCIPAL FOR ACT OF 
AGENT—W RONGFUL ARREST.—To hold one responsible 
for a tort not committed by himself, nor by his orders, 
his adoption of and assent to the same must be clear 
aud explicit and made with a full knowledge of the 
tort, or at least of the injured party’s claim that there 
has been one. ‘‘ Ignorance or misapprehension of any 
of the essential circumstances relating to the particu- 
lar transaction alleged to have been ratified will ab- 
solve the principal from all liability by reason of any 
supposed adoption of or assent to the previously un- 
authorized acts of an agent.’’ Coombs v. Scott, 12 
Allen, 493. And this is so even though the ignorance 
or misapprehension arises from the negligence and 
omission of the defendant to make any inquiry relative 
to the subject-matter. Id. To hold one responsible 
for a tort not committed by his orders, his adoption of 
and assent to the same must at all events be clear and 
explicit, and founded on a clear knowledge of the 
tort which has been committed. Adams v. Freeman, 
9 Johns. 117; West v. Shockley, 4 Harring. 287; 
Kreger v. Osborn, 7 Blackf. 74; Abbot v. Kimall, 19 
Vt. 551. And this rule is not affected by the fact that 
the defendant has received the money coming by 
means of the tort from his servant. Hyde v. Cooper, 
26 Vt. 552. The case was for the arrest of defendant 
on a writ sued out in the name of the defendant by 
one C., who acted as agent fordefendant. Defendant 
was not shown to have known any thing in relation to 
the action, and was held not liable. Tucker v. Jervis. 
Opinion by Barrows, J. 





*To appear in 75 Maine Reports. 
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MINNESOTA SUPREME COURT ABSTRACT. 
CONFLICT OF LAW--TRANSFER BY INSOLVENT LAW OF 
ANOTHER STATE—VOLUNTARY CONVEYANCE.—A trans- 
fer of property effected ouly by the operation of the 
insolvent law of a State will not be recognized in 
another State as being effectual as to property in the 
latter State, and as against the just claims of its own 
citizens. The foreign law,in such 4 case,is accorded no 
extra-territorial power to divest or transfer property. 
Hoyt v. Thompson,5N. Y. 320, 352; Kelly v. Crapo, 
45 id. 86; Caskie v. Webster, 2 Wall. Jr. 131; Burr. 
Assignm. (4th ed.), § 303. But it is well established 
as a general rule that a voluntary conveyance of per- 
sonal property, valid by the law of the place where it 
is made, passes the title wherever the property may be 
situated, and that such transfers, upon principles of 
comity will be recognized as effectual in other States 
when not opposed to public policy or repugnant to 
theirlaws. This principle is applicable in the case of 
voluntary assignments for the benefit of. creditors. 
Ockerman v. Cross, 54 N. Y. 29; Hanford y. Paine, 32 
Vt. 442; Frazier v. Fredericks, 24 N. J. Law, 162. Mat- 
ter of Puge-Sexsmith Lumber Co. Opinion by Dickin- 
son, J. 
{Decided Sept. 25, 1883.] 


CROP—TITLE OF LANDLORD WHERE TENANT ON 
SHARES THREATENS TO CONVERT—INJUNCTION.—The 
landlord of a farm let on shares, where the defendant 
refuses to deliver the landlord’s share, but threatens 
to convert the same, is entitled to an injunction re- 
straining him from disposing of the share of the land- 
lord, especially if the defendant is without property 
except such as is exempt by law. The contract was an 
ordinary letting on shares, and whatever relations it 
created between the parties as to the land, it consti- 
tuted the owner of the land and the cropper tenants 
in common ofthe crops. Moulton v. Robinson, 27 N. 
H. 550. If so the plaintiff was clearly entitled to the 
relief prayed for. But evenif the title to the crops 
was wholly in the defendant, and that the one-third 
was to be paid expressly as rentin kind, this action 
would still lie, in view of the fact that defendant had 
no tangible property which could be made subject to 
attachment or execution, and hence that an action at 
law would be unavailing. Gregory v. Hay, 3 Cal. 332. 
Schmitt v. Cassilius. Opinion by Vandenburgh, J. 
(Decided July 17, 1883.] 


HABEAS CORPUS—DISCHARGE OF ONE WRIT NOT BAR 
TO ANOTHER WRIT.—The sound rule, and that sup- 
ported by a great weight of long-standing authority, is 
that the decision upon habeas corpus of one court or 
officer refusing to discharge a petitioner is not a bar to 
the issue of another writ upon such petitioner’s appli- 
cation upon the same state of facts as at first, to 
another court or officer, and to a hearing or a dis- 
charge thereupon. A decision under one writ of 
habeas corpus, refusing to discharge a prisoner, does 
not bar the issuing of a second writ by another court 
or officer. People v. Brady, 56 N. Y. 192. This would 
appear to overrule the intimations of earlier New 
York authorities. A decision under the writ ofa 
habeas corpus, refusing the discharge of a prisoner, is 
no bar to the issuing of any number of other succes- 
sive writs by any court or magistrate having jurisdic- 
tion. Ex parte Kaine,3 Blatchf.1. “I feel no diffi- 
culty in delivering the opinion which I entertain, be- 
cause the prisoner will not be concluded by it, but 
may, if he be dissatisfied, apply to the other courts of 
Westminster Hall.” 1 East, 314, per Lord Kenyon. 
‘This case has already been before the Queen’s Bench 
on the return of a habeas corpus, and before my lord 
chief baron, at chambers, on a subsequent application 
fora similar writ. In both instances the discharge 





was refused. The defendant however has a right to 
the opinion of every court as to the propriety of his 
imprisonment.” Ex purte Partington, 13 Mees. & W. 
679. Matter of Sewell. Opinion by Berry, J. 

[Decided Sept. 19, 1883.] 


‘INJUNCTION—BUILDING ERECTED ON LAND INEFFEC- 
TIVELY CONVEYED MAY BE REMOVED—LICENSE.— 
Plaintiff by deed attempted to convey to a church 
society alot of ground on which to build a church. 
By reason of non compliance with the statute the 
deed was not effectual to convey the title. The church 
association however erected a church on the Jand and 
afterward began to remove the same to another place. 
Held, that plaintiff was not entitled to‘an injunction 
restraining such removal. Where the authority for 
placing a building upon the land of another rests upon 
his license, and the consideration of the case is unin- 
fluenced by the unreasonable laches of the licensee, or 
other special circumstances, he is regarded as continu- 
ing to be the owner of the building, and equitably en- 
titled to remove the same if he elects, and if such re- 
moval be practicable, and works no serions injury to 
the land or premises of the licensor to which it was 
annexed. 2 Am. Lead. Cas. (5th ed.) 561-563; Keyser 
v. School-district, 35 N. H. 480; Dame v. Dame, 38 N. 
Y.431; Barnes v. Barnes, 6 Vt. 394; Wilgus v.Gettings, 
21 Iowa, 180; Northern R. Co. v. Canton Co., 30 Md. 
353; Fuller v. Tabor, 39 Me. 519; Dietrich v. Murdock, 
42 Mo. 285; Bachelder v. Wakefield, 8 Cush. 243; Curtis 
v. Riddle, 7 Allen, 187; Howard vy. Fessenden, 14 id. 
128; Weathersby v. Sleeper, 42 Miss. 742; Witherspoon 
v. Nickels, 27 Ark. 333. Little v. Wil/ford. Opinion by 
Vandenburgh, J. 

[Decided Oct. 17, 1882.] 


ee 


RECENT ENGLISH DECISIONS 


ATTORNEY—HAS NO PRIVILEGE FROM ARREST FOR 
CONTEMPT.—A. solicitor who obeys an order of the 
court made against him as an officer of the court com- 
mits a contempt of a criminal nature, and no privilege 
from arrest exists or can be claimed against the execu- 
tion of an attachment issued to enforce such an order 
of the court. Privilege from arrest can be claimed in 
respect of attendance as an advocate ata police court 
during the preliminary inquiry into a charge of felony, 
provided the privilege otherwise exists. An order was 
made against F., a solicitor, as an officer of the court, 
that he should deliver up certain documents, and that 
he should pay asum of 10/. and costs. He delivered up 
the documents, but did not pay the sum of 107. Upon 
an order of attachment being made, he paid the sum 
of 107., but did not pay the costs. He was arrested upon 
the attachment while returning from a police court, 
where he had been attending as advocate to defend 
certain persons charged with felony. Held, that he 
was not entitled to be discharged on the ground of 
privilege from arrest, inasmuch as the contempt for 
which the attachment had issued was acontempt ofa 
criminal nature. Ct. of App., May 24, 1883. Matter of 
Freston. Opinions by Brett, M. R., and Lindley and 
Fry, L. JJ. (49L. T. Rep. [N. 8.] 290.) 


DEFINITION—MEANING OF ‘‘ SOLE AND UNMARRIED” 
IN WILL.—A testatrix bequeathed her estate upon 
trust to pay the income to her husband for life, and 
after his decease todivide the same into four parts, 
and stand possessed of one of such parts upon trust to 
pay the same to J., spinster, ‘‘if she should be then 
sole and unmarried, but if she should be then mar- 
ried,’ upon trust to pay her the income for her separ- 
ate use for life, and after her death upon trust for her 
children, with other gifts over in default of children. 
The will was dated in 1860, H. married in 1861, the 
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testatrix died in June, 1878, and her husband died in 
April, 1883. A decree nisi for the dissolution of the 
marriage of J. was pronounced in February, 1878, and 
made absolute in November, 1878, there having been 
three children of the marriage, all of whom were still 
living. J. had not been married again at the death of 
the tenant for life. Held, that the meaning of ‘sole 
and unmarried”? was ‘“‘not being under’ cover- 
ture,’’ and that therefore in the events which had hap- 
pened, J. was absolutely entitled to the one-fourth 
share. Ch. Div., August 6, 1883. Matler of Lesingham’s 
Trusts. Opinion by North, J. (49 L. T. Rep. [(N. 
S.] 235.) 


EMINENT DOMAIN—RAILWAY COMPANY DOES NOT 
ACQUIRE RIGHT TO SUBJACENT SUPPORT AGAINST 
MINE OWNER.—Where a railway company has compul- 
sorily purchased land with mines and minerals subja- 
cont thereto, and subsequently sells a portion thereof 
as superfluous land, the purchaser from the railway 
company does not acquire the right of subjacent sup- 
port for his surface as against the owner of the mines 
and minerals, and therefore cannot maintain an action 
for damages against the mine owner for so working 
his mines as to cause injury to the surface and the 
buildings erected thereon. Ct. of App., April 20, 1883. 
Pountney v. Clayton. Opinions by Brett, M. R., and 
Bowen, L. J. (49 L. T. Rep. [N. S.] 283.) 


TRADE-MARK—INNOCENT PURCHASER FOR PRIVATE 
USE LIABLE FOR INFRINGEMENT.—In an action by a 
firm of cigar manufacturers for an injunction to re- 
strain the defendant, who had bought 5,000 cigars for 
private purposes, from selling or parting with them in 
boxes bearing a colorable imitation of the plaintiffs’ 
registered mark or brand; for the destruction of the 
boxes, and for damages; and where the plaintiffs 
on having learnt that the boxes bearing the spurious 
marks were warehoused at the docks to the order of 
the defendant, had served him with the writ in the 
present action without notice; and where the defend- 
ant had already assented to an order being made 
against himin the terms asked by the plaintiffs; the 
defendant moved the court that he might not be com- 
pelled to pay the plaintiffs’ costs ashe was ignorant of 
all matters concerning the alleged spurious trade- 
marks, and was an innocent purchaser of cigars for his 
own private purposes, and had committed no infringe- 
ment. Held, that the defendant had used the plaint- 
iffs’ particular trade-mark, and was guilty of infringe- 
ment; that it was not necessary and would have been 
unwise of the plaintiffs to have given the defendant 
notice before the issue of their writ in this action; 
that though the defendant might be an innocent pur- 
chaser, and never have intended to infringe the plaint- 
iffs’ trade-mark, he must pay the plaintiffs’ costs. Ch. 
Div., June 22, 1883. Upmann v. Forester. Opinion by 
Chitty, J. (49 L. T. Rep. [N. S.] 122.) 


CONFLICT OF LAW—LEGACY TO ALIEN FEMALE IN- 
FANTS MARRIED.—A legacy had been paid into court 
to which, on the death of the tenant for life, two fe- 
male infants, who were French subjects by birth, and 
resident in France, became absolutely entitled. They 
were both married, and by the French law, under the 
settlements made on their respective marriages, their 
husbands were absolutely entitled to receive their 
shares of the fund. One of the infants had since at- 
tained twenty-one Held, that the infants not being 
subjects of or domiciled or resident in England, the 
court had a discretion as to whether or not they should 
be treated as wards of court,and that the money 
might therefore be paid out to the husbands. Ch. Div., 
Aug. 3, 1883. Brown v. Collins. Opinion by Kay, J. 
(49 L. T. Rep. [N. S.] 329.) 





CoPpyRIGHT—AUTHOR OF PHOTOGRAPH. — A person 
who is merely the proprietor of a photographic estab- 
lishment, and who employs a staff of servants (paying- 
them wages or salaries) for the purpose of taking pho- 
tographs, and provides the materials for taking and 
making them, is not the author or joint-author with 
his servants, of any photograph so taken and made by 
any one or more of them, within section 1, of the 
Copyright Act of 1862. Decision of Field, J., affirmed. 
The author of a photograph is the person who most 
effectively contributed to the result, that is the person 
who directed his mind toward and superintended the 
particular arrangements which have actually resulted 
in the formation of the picture; and who that person 
is, is a question of fact in each particular case. Ct. of 
App., August 2, 1883. Noltage v. Jackson. Opinion 
by Brett, M. R., and Cotton and Brown, L. JJ. (49 
T. Rep. [N. 8.] 339). 


CRIMINAL LAW. 


BRIBERY— INDICTMENT FOR OFFERING BRIBE TO 
LEGISLATOR—CORPORATE STOCK.—(1) An indictment, 
under section 6900, Ohio Revised Statutes, which 
charges that defendant corruptly offered and promised 
to B.,a member of the House of Representatives of the 
General Assembly of the State, with the intent to cor- 
ruptly and feloniously influence his vote upon a cer- 
tain bill then pending in such house, ‘‘a valuable 
thing, to wit: Stock of the Cincinnati Union Rail- 
way Co., of the amount and value of $20,000, and a 
large amount of money of great value,”’ is not bad for 
uncertainty. It isnot necessary, in addition to such 
allegation, to recite the facts which give the thing of- 
fered a value, nor to charge that a definite sum of 
money was offered. (2) To charge the jury in a 
trial upon such indictment, that the thing offered or 
promised must have a value at the very time it is of- 
fered or promised, and while the bill is pending, is 
error, but not to the prejudice of the defendant. It 
is acrime, under section 6900, to offer or promise a 
thing valuable at that time, or which will be valuable, 
when according to the promise, it is to be given or de- 
livered. Ohio Supreme Court, Jan. Term, 1883. Wat- 
son v. State of Ohio. Opinion by Doyle, J. (89 Ohio 
St. 123.) 


LARCENY —POSSESSION OF RECENTLY STOLEN GOODS 
AS EVIDENCE.—Where the defendant is apprehended 
immediately after the larceny, with the stolen goods 
in his possession, it is a violent presumption of ‘his 
having stolen them, and the court should instruct the 
jury, that in law he is guilty. Where he is found in 
possession some time after the larceny, and refuses to 
account therefor, it isa probable presumption, and a 
question of fact for the jury. But where he is not 
found in possession recently after the loss (here 
eighteen months), it is alight or rash presumption, and 
not sufficient to warrant conviction, unless the at- 
tending circumstances tend to implicate the defend- 
ant in the larceny, as where he makes false state- 
ments in respect to his possession. North Carolina 
Supreme Court, Feb. Term, 1883. State of North Caro- 
lina v. Jenneft Opinion by Ashe, J. (88 N. C. 665.) 


Post-OFFICE—USING MAILS FOR FRAUD.—An at- 
tempt to defraud a creditor by inclosing with a letter 
to him worthless slips of paper in place of money, 
stated by such letter to be inclosed therewith, and 
sending such letter and inclosed slips to such creditor 
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through the mail, is not an indictable offense under 
section 5480 of the Revised Statutes. U. 8S. Dist. Ct., 
E. D. Missouri, July 3, 1883. United States v. Owens. 
Opinion by Treate, J. (17 F. R. 71.) 


TRIAL — CHALLENGES TO JURY — DEFENDANTS 
JOINTLY TRIED.—Where two defendants are jointly 
charged in one information, with a misdemeanor, and 
being refused a separation are put on trial together, 
each is entitled to the same number of peremptory 
challenges he would be entitled to if tried separately. 
In United States v. Marchant, 12 Wheat. 480, it is 
said: ‘‘Upona joint trial, each prisoner may chal- 
lenge his full number, aud every juror challenged as 
to one is withdrawn from the panel as to all the pris- 
oners on the trial; and thus, in effect, the prisoners in 
such a case possess the power of peremptory challenge 
to the aggregate of the numbers to which they are re- 
spectively entitled. This is the rule clearly laid down 
by Lord Coke, Lord Hale, and Serjeant Hawkins, and 
indeed by all the elementary writers.’’ In State v. 
Stoughton, 51 Vt. 362, it was held that one indicted 
with others does not waive his right tothe statutory 
number of peremptory challenges by consenting to be 
tried with them. If one consenting to a joint trial 
does not waive this right, a fortiori, one who is com- 
pelled against his will toa joint trial ought not to be 
deprived of it. In Cruce v. State, 59 Ga. 83, it was 
held by a majority of the court that each of two de- 
fendants jointly tried was entitled to the full number 
of peremptory challenges. See also Smith v. State, 57 
Miss. 822; Bixbee v. State, 6 Ohio, 86; Mahan v. State, 
10 id. 233; 1 Bishop Cr. Pro., § 967. In Stroh v. Hinch- 
man, 37 Mich. 490, it was held under a statute such as 
Mich. Comp. Laws, 6027, that in all civil cases each 
party may challenge peremptorily two jurors; and 
when several defendants unite in one plea and defense, 
aud appear by the same counsel, two challenges to all 
the defendants are all that need be allowed. But 
where two defendants sever in pleas, and appear by 
different counsel to litigate antagonistic defenses, each 
must be deemed a “ party ’’ within the enactment, and 
entitled to two challenges. See also Sodousky v. Mc- 
Gee, 4 J. J. Marsh. 267; Reynolds v.Rowley,2 La. Ann. 
890; Stone v. Segur, 11 Allen, 868; Hill v. State, 2 
Yerg. 246; Blackburn v. Hays, 4 Coldw. 227; Wiggins 
v. State, 1 Lea (Tenn.), 7388. Kansas Supreme Court, 
January Term, 1883. State of Kansas v. Durien. Opin- 
ion by Brewer, J. (29 Kan. 688.) 


—_——____——_ 


CORRESPONDENCE. 


RELIEF OF THE COURT OF APPEALS. 


Editor of the Albany Law Journal: 

I have read with interest the various projects ad- 
vanced by correspondents of your paper, for the relief 
of the Court of Appeals. It seems to me that the real 
remedy of the evilis to be found, not in increasing 
the number of judges orin dividing their duties, but 
in preventing the accumulations of so many appeals. 
Without knowing the exact proportion I should say 
that nearly two-thirds of the appeals come from the 
first department in New York city, and fully one-half 
of such cases are reversed. This shows that something 
is wrongin this department, and the fact is made 
much more apparent by an attendance upon the busi- 
ness of this department fora short time. The way in 
which cases are decided at General Term here is the 
cause of wide and growing discontent among these 
members ofthe bar who are unfortunate enough to be 
obliged to bring appeals in this department. The 
judges are arbitrary, they limit the time of counsel un- 





necessarily, and act as though hearing the argument 
were a matter of favor and nota right. They decide 
frequently upon the mere oral statement of the case, 
and without looking at the cases and points, and they 
take every opportunity to snub the younger members 
of the bar. Thereis no confidence in the decisions at 
General term, and this bench think nothing of hold- 
ing diametrically opposed views on the same legal 
question during the same week. It is frequently re- 
marked that lawyers, no matter how good their case 
is, expect to be beaten, and anticipate an appeal to the 
higher court, which they are beginning to regard asa 
matter of course if the question or the amount in- 
volved is of any importance. We suppose that the 
inefficiency of the judgesis largely due to the im- 
mense amount of business they are called upon to 
transact. If the first judicial department were divi- 
ded, so that two or even three General Terms could be 
held, the judges would have time enough at least to 
read the printed papers presented, and the bar would 
have some respect for the decisions rendered. The 
number of reversals would diminish, and consequently 
the number of appeals. 
Respectfully, 

New York, Jan. 29, 1884. Jno. G. YEATMAN. 


Tue UNrreD STATES SUPREME Court Reports. 
Editor of the Albany Law Journal: 


Permit me through your valuable medium to con- 
gratulate the profession most warmly on the great 
gain and advantage accruing to it by reason of the 
new departure in Supreme Court reporting. Here we 
have, January 15, 1884, eleven opinions, average nine 
pages each, just about eighty days after filing of the 
last thereof, set up and printed, not to mention the ac- 
companying invaluable head-notes. Take the first 
head-note for instance. Osborne v. Adams Co. It 
fills the exact requirements of the true head-note; 
merely read it over aud you see at once that by no 
human possibility could any lawyer ever need the case 
as an authority on any point. To be sure this suggests 
another query, but that involves one of two supposi- 
tions, both of which must be rejected. To say that 
another periodical had given us six of these eleven 
opinions on November 8, 1883, four more on Novem- 
ber 28, 1883, and the remaining one on December 8, 
1883, and had incidentally supplied us down to the date 
of the “ Part I.,”’ with the opinions in sixty-four more 
causes, would manifestly be unjust and unfair. 

Also may | inquire whether the expression, ‘“ the 
statement of facts appears fully in the opinion,” isan 
exact equivalent for the expression, ‘*‘ The facts of (in) 
the case appear, etc.’? This may seem hypercritical, 
but we are entitled to demand the highest class of 
work from the official reporters of that court if of no 
other. 

Now it may be urged that the periodical gives but a 
hasty report and inaccurate head-notes, and that the 
value and advantage in these respects of the regular 
reports fully compensates for the waiting. If any one 
is of this opinion let him compare word by word the 
syllabus of the * Civil Rights Cases” in the periodical, 
and in the regular report (and it is submitted that no 
more important cases than the ‘* Civil Rights Cases” 
are liable to come up at least commonly), and he will 
see his theory atits vanishing point. It would seem 
as though in these progressive days the public should 
be better served than official reporters appointed for 
‘reasons of State”’ seem inclined to serve it. 

Yours respectfully, 
CHAS. STEWART DAVISON. 
New York, Jan. 19, 1884. 
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THE CoNNECTICUT PRACTICE ACT. 
Editor of the Albany Law Journal : 


In the report of Mr. John G. Milburn’s scholarly ad- 
dress before the New York State Bar Association, 
printed in your issue of January 19th last, he says, 
speaking of the New York Code of Procedure: “It 
entirely lacks the flexibility which rules would have, 
and which must pervade procedure if itis not to be an 
unwarranted and illogical obstruction. The condi- 
tion of things which prevails in other States may be 
subjected to the same or equally valid criticism on 
other grounds. Nowhere in this country, that I know 
of, is there a consistent effort being made to mould the 
existing system of practice to the true theory of the 
office of procedure. England alone, so far as my 
knowledge extends, has seen the true course and 
taken steps to follow it.” 

Mr. Milburn could not have examined the so-called 
Practice Act of this State, passed in 1879, when he pre- 
pared his address. It embodies all the essential 
features of the reformed Procedure, and covers only 
nine pages. The details of practice are, as they should 
be, left to the judges, who are given power to make all 
such orders and rules as may be necessary and proper 
to give full effect to the provisions of the act. The 
same course was pursued in England. Connecticut is 
the only State, I believe, that has adopted the very 
important provision found inthe Judicature Acts, 
that wherever there isany variance between the rules 
of equity and the rules of common law with reference 
to the same matter, the rules of equity shall prevail. 

Yours truly, 
JOHNSON T. PLATT. 
New HAVEN, Conn., Jan. 29, 1884. 


TuE NEw JUDGES—WHEN DO THEY TAKE OFFICE? 


Editor of the Albany Law Journal: 


Permit me to take issue with your correspondent D., 
who endeavors to show in his article in the JOURNAL 
of January 26, that these recent elected judges became 
judges de jure on the first day of January. He says 
that they are to-day justices of the Supreme Court, 
and incompetent to practice law, but are not author- 
ized to discharge judicial functions until June next. 
Now constitutions and laws are intended and sup- 
posed to be founded on good common sense and should 
be construed on that theory when it can be done 
without doing violence to the language. These judges 
were elected under the amendment to article 6 of 
the Constitution. Of course, had this admendment 
simply provided for the election of an additional num- 
ber of judges, there would be no question but that 
they would be invested and their terms commence on 
the first of January. But the amendment says they 
shall be invested with their offices on the first Monday 
in June next after their election. This, if it means 
any thing, means that they cannot be invested with 
office before that time, and D. has notexplained how 
a person could be a judge before he is invested and 
clothed with the office of a judge; nor has he told us 
how the actual time of a judge can commence before 
he is in a legal position to be invested with the office. 
Had the language of the amendment been, the terms 
of the judges so elected shall commence, instead of 
“the judges so elected shall be invested with their 
offices,”’ there would be no question as to the time 
when they would be judges, and I can see no difference 
between the time when an elected judge’s actual term 
begins and the time when he may be invested with of- 
fice. The words, so far as time isaffected, commence- 
ment of one’s term of.oflice, and the time when he‘may 





be invested with office, would seem to be synonymous. 
Common sense would seem to say that when a person 
is elected to an office, he must be in a legal position to 
be invested with the office when his actual term be- 
gins, and when invested he'is invested with all that ap- 
pertains to the office; and so when his actual term 
commences all the duties of the office begin, and there 
is nothing in the amendment inconsistent with this 
view. Hence I cannot perceive how a person elected 
judge can be judge enough to draw his salary from 
January to June(aud he would be entitled to it if heisa 
judge de jure during this time), and not judge enough 
to perform judicial duties. Then if these judges’ 
actual terms begin on the first of January and they 
are prohibited from performing judicial duties until 
June, their successors would follow in the same line, 
and there would be an interval from January to June 
where we would have judges only to draw salaries. 
The language of the amendment may be unfortunate, 
but it is not necessary to put an inconsistent construc- 
tion upon it unless the language will admit of no other. 
But that amendment does not say that a person can 
be a judge or a judge de jure before he is invested or 
clothed with office; nor does it say that his duties 
shall be suspended before they commence. The only 
difficulty in construing this amendment would seem 
to be as to when the first elected judges’ terms under 
this amendment expire. It may be held that they ex- 
pire fourteen years from June next, but it would seem 
to be more in harmony with other provisions of the 
Constitution to say that they expire thirteen years and 
five months from June next. The intention being 
that the first judges’ actual terms elected under the 
amendment should be for a less period than the regu- 
lar term. The first judge’s |terms elected under the 
Constitution of 1846 (article 14, section 4,) were for a 
longer period than the regular term, being eight years 
and six months. But however it may be held as to 
when these judges’ terms expire, my point is that they 
are in no sense partially or fully judges, but only 
judges elect, until the first Monday in June next. 
J. K. 





RocHESTER, Jan. 28, 1884. 


——___»—______ 


NEW BOOKS AND NEW EDITIONS. 


LAWsON’s EXPERT AND OPINION EVIDENCE. 


The Law of Expert and Opinion Evidence reduced to rules. 
With illustrations from adjudged cases. By John D.Lawson, 
author of ‘* Words and Phrases,” ‘‘ Usages and Customs,” 
etc. St. Louis: F. H. Thomasand Co. 1883. Pp. Ixxii 
and 595. 

The plan or method of treating a subject adopted in 
this work is novel. A principle is stated in the shape 
of a rule; then follow one or more illustrations taken 
from reported cases set forth in anarrative form, then 
the reasoning of the opinions in the cases chosen. 
While this plan may not strike the reader favorably 
at first, he will upon further examination see that it 
possesses certain merits. First among these is that 
what the author believes to be established law upon a 
specified point is briefly and certainly announced. It 
is a fault among elementary writers, from which some 
eminent names are notfree, to talkabout a doctrine 
without exactly saying what it is. This is due often- 
times no doubt, to the circumstance that there have 
been different rulings leaving the matter so unsettled 
as to justify a suspension of judgment on the part of 
one who cannot speak with judicial authority, but we 
fear it most frequently results from a fear of criticism 
by those who may dissent from the conclusion reached. 
The duty however of one who attempts a treatise is 
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something more than to merely state the pros and cons 
in regard to a vexed question. He should clearly in- 
dicate what in his judgment is the correct principle. 
In most instances he will be sanctioned by subsequent 


authority, and when he is not, his error will not be }. 


counted in estimating the value of what he has done. 

Second, the statement of a doctrine in the form 
of a rule prefaced to and independent of the reason- 
ing or authority by which it is supported and the il- 
lustration by which it is explained, very materially 
aids the reader both in investigating and in remember- 
ing. The entire results of more than five hundred 
pages of matter are here exhibited in less than twenty 
pages of rules, and one who makes himself familiar 
with these rules is master of the book. The plan has 
long been followed in school books and has met 
with unqualified approval among instructors and 
learners. In a few law books only has it been adopted 
—Stephens on Evidence being the one best known 
amoug these and its extensive sale indicating the opin- 
ion of the profession in respect to the plan. 

As to its general merits, apart from its methods ‘of 
treatment, the work impresses us very favorably. It 
embraces but a single department in the law of evi- 
dence, but an important and growing one, and this it 
covers thoroughly. In some respects we might suggest 
changes such as the elevation of a sub-rule or two to 
the dignity of a rule and vice versa, but otherwise we 
cannot say in what way the author could have bettered 
what he has done. Every lawyer who tries cases has 
frequent occasion to examine the law as to expert evi- 
dence, and we believe he will more likely find what it 
is here than in any work yet published. The conclu- 
sions reacbed by the author may not in all instances be 
approved, but he has some authority for every state- 
ment made, and in those instances where the. courts 
now differ it is more than probable that the opinions 
of an intelligent elementary writer will hereafter be 
accepted and followed. The book is as to printing, 
binding, etc., all that could be desired. Cc. 


GUERNSEY ON THE LAW OF SUICIDE. 

Suicide: History of the Penal Laws relating to it, in their 
legal, social, moral and religious aspects, in ancient 
and modern times. By R. 8S. Guernsey of the 
New York Bar. Read before the New York 
Medico-Legal Society, September 23, 1875. Revised and 
enlarged. New York: L. K. Strouse & Co., 1883. Pp. 46. 

In the pages of this book will be found an interest- 
ing resumé of the laws relating to suicide in ancient 
and modern times together with pertinent suggestions 
in respect to the province of legislation concerning the 
subject. That it is possible by law to prevent self 
slaughter seems to be very generally believed by the 
law-makers of every age; on what grounds we are not 
prepared to say. To those who take an interest in the 
matter we recommend this essay as not only contain- 
ing much valuable information, but as being very 
readable. 


REYNOLDS ON EVIDENCE. 

The Theory of the Law of Evidence as established in the 
United States and of the conduct of the examination of 
witnesses. By William Reynolds of the Baltimore Bar. 
Chicago, Ill. Callaghan and Co.: 1883. Pp. xvi and 180. 

This is intended as a sort of handy book upon the law 
of evidence, and as such will undoubtedly be found 
useful to both practitioners and students. The princi- 
pal rules of evidence are clearly stated, and references 
for authority are usually madeto the larger text books. 

The book on that account is not cumbered with cita- 

tions of cases or with the reasoning contained therein. 

The last three chapters treat of the conduct of the ex- 

amination of witnesses, a subject that will inter- 





est the younger members of the profession. The book 
is well printed and bound. 


CURWEN ON ABSTRACTS OF TITLE. SECOND EDITION. 


A Manual upoi. {lw Searching of Records and the Prepa- 
ration of Abstracts of Téle to Real Property ; illustrated 
by references to the statutes of Alabama, Colorado, Geor- 
gia, Illinois, Indiana, lowa, Kansas, Kentucky, Michigan, 
Minnesota, Nebraska, New York, Ohio, Pennsylvania, 
Tennessee and Wisconsin. By Maskell E. Curwen. Ke- 
vised, enlarged and edited with forms and references to 
decisons. By W. H. Whittaker, Cincinnati: Robert Clarke 
& Co., 1883. Pp. x and 264. 

This book is one of more than ordinary utility and 
should be consulted by all who have occasion to ex- 
amine as to title toland. While it is not as full upon 
its particular subject as such a treatise ought to be, 
it contains many valuable hints that will materially 
aid the one consulting it, who as a rule will be posted 
as to the local law relating to the transfer of real prop- 
erty. While the recording acts in this country have, 
to a considerable extent, rendered it easy to ascertain 
the title to land, the preparation of a reliable abstract 
is by no means to be trusted to inexperienced hands. 
And every one is liable to forget some essential duty 
which this treatise will very likely remind him of. 
The mechanical execution of the book is fair. 


— 


NOTES. 

[X Burk v. Burk, 21 W. Va. 445, the court say: 

“This will be the first reported divorce case in 
this State. We would gladly wish that it might be 
the last.".——We have been for many years making a 
collection of queer names from the law reports, and 
one of these days we shall print it. But we now anti- 
cipate by announcing that we have found the queerest 
name of all, and hasten to put it before our readers— 
Napoleon K. Oyster. This occurs in arecent divorce 
case of Oyster v. Oyster— bi-valves who could not live 
together in peace, A distinguished and witty law- 
yer having recently been discomfited on an argument 
before an appellate bench, some members of which are 
accused of speculating in stocks, exclaimed as he left 
the court-room, ‘ I’jl never argue another cause before 
this court until there is a bull market.”’ In State v. 
Anderson, 19 Mo. 245, Scott, J. says: ‘‘A child’s teeth 
shall not be set on edge because its father has eaten 
sour grapes.”’ In this proverb he gives all his reasons 
for the ruling that ona trial for an attempt to com- 
mit rape, the character and occupation of the 
parents of the prosecutrix are irrelevant.—— The 
New York Daily Register, speaking of the 
Cesnola case, remarks: ‘Our acute and witty 
contemporary the ALBANY LAW JOURNAL has 
spoken disrespectfully of this case, but we are in- 
clined to wait for the end.’’ The best wish we can 
form for our friend is that he may live till that end. 
—The American Law Register for January contains 
a leading article on Contracts for benefit of third per- 
sons, by John Houston Merrill, and the following 
cases in full: Munster v. Lamb (Eng. Ct. App.), on at- 
torney’simmunity for words on trial, with note by 
George H. Earle, Jr.; Herrick v. Minneapolis, etc., R. 
Co. (Minn.), on conflict of laws—statute making em- 
ployer liable to employee for negligence of co-em- 
ployee, with note by Marshall D. Ewell; Credit Co. v. 
Arkansas Cent. R. Co. (U. 8S. Cire.), on receiver's cer- 
tificates and railroad foreclosure, with note by Adel- 
bert Hamilton; Zimmerman v. Devin (Mich.), on 
agreement in restraint of trade, with note by Addison 
G. McKean.——Of ninety-nine recent applicants for 
admission to the English bar forty-six were rejected. 
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CURRENT TOPICS. 





OTWITHSTANDING the great amount of di- 
plomatic correspondence and newspaper talk 
in reference to the extradition treaty between the 
United States and Great Britain, that treaty seems 
to be the most incomplete of any existing one to 
which this country is a party. Only a few days 
ago the trusted financial officer of a city of this 
State having misapplied the funds intrusted to his 
care took a journey to Canada. It was then dis- 
covered that embezzlement was not included in the 
list of crimes wherefor a fugitive from justice can 
be taken out of Canada, at least in this direction. 
The treaty of 1842 names as extraditable crimes 
only these: Murder, assault with intent to commit 
murder, piracy, arson, robbery, forgery and the ut- 
terance of forged paper. In the treaties with the 
other great nations, embezzlement by public officers 
and, in some, embezzlement from private employers 
are included. In the treaties with some of the 
lesser powers almost every felony is included, one 
or more going so far as to embrace fraudulent bank- 
ruptcy. A peculiarity in the treaties, perhaps not 
intended, is that the crimes authorizing extradition 
in each country are about in inverse proportion to 
the likelihood of the fugitive from here seeking 
that country, the convenient Canada and the com- 
paratively convenient England having but five, while 
the less accessible Peru has a score or so. If the 
unfortunate subject for extradition flies to the utter- 
most parts of the earth he finds, as did Tweed, his 
mistake, Hissafety isnearer home. If he has appro- 
priated trust funds and placed them out of the reach 
of civil process, he may dwell in quiet just across 
the border until such time as the treaty shall be 
changed or a new construction bring something he 
has done within its terms. 


To what crimes International extradition should 
be applicable, is a subject that has puzzled the 
minds of writers on International law and diplo- 
mats ever since the duty and policy of surrendering 
criminals has been recognized. That our treaty 
with England does not embrace enough, will proba- 
bly be conceded, but unless it be as to those of lar- 
ceny and embezzlement, it is not likely there would 
be un agreement as to what should be added. Ifa 
man must flee his country to escape imprisonment, 
his exile is a punishment in most instances more 
than adequate to the offense. And in many cases 
prosecution especially here is to gratify private ends, 
either of vindictiveness or of extortion, and it is 
best that the government should not be put to the 
trouble and expense of reclaiming a fugitive unless 
the public good demands it. 


Vout. 29—No. 7. 





It has been proposed by the corporation of Lon- 
don to establish a permanent court of arbitration 
for the settlement of trade disputes in that city. 
The purpose is to be commended, but we doubt if 
the success will be greater than has been that of a 
similar scheme that the Legislature of this State 
tried its hands upon some years since. The promi- 
nent advocates of the measure do not treat it so 
much as something that is to be of benefit to the 
trade community as they do as something that may 
perhaps injure the legal profession. According to 
the Law Zimes, a Mr. Phillips, who bore a promi- 
nent part in the last debate, took a particularly un- 
complimentary view of the profession and its works. 
He said that he knew ‘‘the whole bag of tricks. 
A law office is started with one or two sheets of pa- 
per and alittle brains, and there you have the great 
law element which is under-rooting the country.” 
We presume the gentleman has had some experience 
with the lawyers, pleasant or otherwise, for he would 
not be able to give so nearly accurate a schedule of 
the contents of a law office if he had not been there. 
He omits one essential, namely, ink, for without 
this the paper and brains, and even the ‘‘bag of 
tricks,” would be without avail. But as the Law 
Times remarks we have little expectation that arbi- 
tration will be so universally applied as to oust the 
jurisdiction of the courts of law in all commercial 
questions, still less of that result being accomplished 
by the estimable body which at present rules the 
city of London. 


There are several bills pending in Congress with 
a fair prospect of passage having in view an abridg- 
ment of the rights of owners of patents. Among 
these are two which propose to limit the recovery 
of costs by plaintiff to actions in which more than 
twenty dollars damages are recovered ; one provid- 
ing that plaintiff shall not recover any costs in such 
case, and the other providing that the defendant 
shall recover costs, Another bill limits the juris- 
diction of the Federal courts in patent cases to 
those involving over two hundred dollars. Still 
another abbreviatesthe life of a patentright. And an- 
other provides that a bona fide manufacturer, vendor 
or user of a patented article shall not be liable for in- 
fringement until after written notice of the exis- 
tence of the patent has been served. It will be 
seen that if any considerable part of the proposed 
legislation is adopted a patent right will be of com- 
paratively little value, for between the short time 
of exclusive right, the liability for costs, if small 
damages are recovered, and the uncertainty of jus- 
tice in local courts, the infringer will be safe from 
annoyance. We regret to see bills of the character 
of most of these introduced, because they show a 
popular feeling against the patent system, which, 
however produced, does not augur well for future 
progress in mechanical art, in this country at least. 
The inventor, as a rule, has, under the most favora- 
ble legislation, a not very easy pathway. While 
there is occasionally a great success, most efforts 
are failures, and were it not that every one who 
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dabbles in that kind of business believes that he 
holds a winning ticket, and will heed no advice to 
the contrary, we should as it is have few new in- 
ventions. There may be room for improvement in 
the patent laws, but not much in the direction now 
being taken. 


To some extent those who have been benefited by 
the existing patent laws are to blame for the popu- 
lar feeling against them. Persons having exclusive 
rights of value are apt to be looked upon with jeal- 
ousy by those less favored, and the wisest course is 
to assert those rights to no greater exent than the 
law warrants.. The reverse has been the plan 
adopted by many owners of patents. The provis- 
ion relating to reissuing patents, where it is desired 
to correct a defect in the original issue, has been 
perverted, and reissues have been obtained embrac- 
ing matters that were not within the scope of the 
invention first claimed, and for which there would 
not have been a patent granted. Then, substan- 
tially abandoned applications have been revived, 
and patents procured upon devices that had already 
gone into an extensive public use, after which those 
using were called upon to pay exorbitant roy- 
alties. Besides this, patents of so doubtful validity 
that their owners dared not face a trial where that 
question could be passed upon, have been used to 
frighten men of small means into the payment of 
money to avoid threatened litigation. We imagine 
that to the ‘‘driven-well” patent is to be charged 
very much of the disposition now manifested in 
Congress to curb the possibility of annoyance to 
those using in good faith and without notice a pat- 
ented article of intrinsically small value. The 
‘*barbed-wire”’ and the ‘‘refrigerator” patents 
have also given trouble, but to a comparatively lim- 
ited number, and their day is passed. We are in- 
clined to think that if the bill providing that costs 
shall not be allowed unless a recovery of dam- 
ages for infringment exceeds twenty dollars were 
adopted it would put an end to the petty claims and 
suits that have brought the patent laws into dis- 
credit and result benficially to not only innocent 
users of patented articles but to patentees them- 
selves. 


The place where “divorces obtained without 
publicity ” were manufactured has just been discov 
ered. It was in Brooklyn, a deputy in the Kings 
county clerk’s office being the head and front of the 
business. This gentleman furnished court referee 
evidence, and decree so that those who employed 
him or one of his associates procured what they 
were after in most cases without the slightest sus- 
picion of publicity. Buta lady in Boston, against 
whom her husband had procured one of these de- 
crees, made inquiry in the Kings county clerk’s 
office if everything was “all straight and legal,” 
when it was ascertained that while the document 
she possessed was in form correct, both the signa- 
ture of the clerk and the seal of county were forged. 





This led to further investigation which turned up 
numerous forged orders, showing that the business 
had been quite thriving. In some instances the 
decree was the only paper prepared, but in most 
cases the entire procedure of a divorce suit was 
simulated. The modus operandi was this: One 
A. sought a divorce from his wife. One of the 
conspirators prepared the proper papers for service. 
When a sufficient time had elapsed upon papers 
showing service, another appointed a referee who 
heard manufactured testimony, and made a report 
in favor of a decree which was, in form, duly 
granted by the court. Signatures and seals were 
forged as required. In such instances papers would 
be filed in the clerk’s office, and the records of the 
court in Brooklyn show that many divorces have 
been thus obtained. The procedure was not in 
each case the same, a variation being made to meet 
the different residences of the parties. It is proba- 
ble that occasionally a genuine order was obtained, 
but the fact that one day’s search in the clerk’s 
office revealed over fifty forged orders indicates 
that these parties gave the judges very little 
trouble. It also reveals the extent to which this 
business has been carried. 


——_>___—_- 


NOTES OF CASES. 


N MeKue v. Klein, Texas Supreme Court, 1883, 17 
Rep. 159, an action under a statute, the defend- 
ants induced the plaintiffs’ husband to drink three 
pints of whiskey at one time for a wager. After 
drinking two pints, and while in such a state of in- 
toxication as to have lost self-control, they prevailed 
on him to drink the third pint, which caused his 
death immediately. J/e/d, that the consent of 
deceased, by drinking the third pint, was a mere 
nullity by reason of his condition; that the defend- 
ants would have been liable to him, if death had not 
ensued, and were liable to his family. The court 
said: ‘*The appellant’s right of action in this case 
depends upon whether or not the husband, had he 
been injured by the acts of the appellees as set forth 
in the petition, but not insuch manner as to produce 
death, would have had a cause of action against the 
defendant below. As a general principle, a man can 
recover no damages for an injury received at the 
hands of another with his own consent, unless it 
arises from some act which is in itself a breach of 
the peace. For instance, it is said by Mr. Cooley 
that ‘a man cannot complain of a nuisance, the 
creation of which he concurred in and countenanced.’ 
But if two men agreed to fight and one is injured, 
the law will not excuse on account of the consent 
given to the assault. And ‘an injury, even in sport, 
would be an assault, if it went beyond what was 
admissible in sports of the sort, and was intentional.’ 
Cooley on Torts, 163; Adams v. Waggoner, 33 Ind. 
531; Commonwealth v. Colberg, 119 Mass. 350; 8.C., 
20 Am. Rep. 328. Much less can a man consent to 
the taking of his own life, or to an injury which is 





THE ALBANY LAW JOURNAL. 


123 








likely to result in his own death. But even in cases 
where no breach of the peace is involved, and the 
act to which consent is given is matter of indifference 
to public order, the maxim of volenti non fit injuria 
presupposes that the party is capable of giving as- 
sent to his owninjury. If he is divested of the power 
of refusal by reason of total or partial want of mental 
faculty, the damage cannot be excused on the 
ground of consent given. A consent given by a 
person in such condition is equivalent to no consent 
at all, more especially when his state of mind is 
known to the party doing him the injury. If aninfant 
of tender years, or an idiot, or a person non compos 
mentis from any cause, agrees to an act which he 
cannot know will injure him, the person causing 
him to perform, or suffer the performance of, such 
act will be answerable for its consequences. It is 
jugt as if a person, without knowledge that a 
poisonous or deleterious substance is contained in 
an article of food offered him, swallows it at the 
solicitation of another, who is aware of its noxious 
character; in such case of course the one who gives 
the food is liable in damages for the injuries that 
follow. Commonwealth v. Stratton, 114 Mass. 303; 
S. C., 19 Am. Rep. 850. And so if one whose mental 
faculties are suspended by intoxication is induced 
to swallow spirituous liquors to such an extent as to 
endanger his life, the persons taking advantage of 
his condition of helplessness and mental darkness 
and imposing the draught upon him must answer in 
damages for the injury that ensues.” 


In Whitney v. Inhabitants of Leominster, Massa- 
chusetts Supreme Court, October, 1883, 17 Rep. 153, 
an action for injuries caused by a defect in the high- 
way, the defense was want of due care in the plain- 
tiff in driving at too great speed, on which there 


was conflicting testimony. Defendant was allowed 
to show that the horse had trotted a mile in three 
minutes. J7e/d, that the evidence was competent, 
as tending to show the horse’s capacity for speed, 
and the reasonableness of the defendant’s theory 
that the horse had in fact been driven on other 
oceasions at the rate of a mile in three minutes; 
especially after the plaintiff had himself admitted 
the fact upon cross-examination. The court said: 
‘The fact to be determined was undoubtedly the 
rate of speed at which the horse was driven at the 
time of the accident, but when the testimony 
showed a very high rate of speed, as bearing upon 
its reasonableness and probability, it was competent 
to show that he had a great capacity for speed, even 
if it might also be true that he was not then driven 
at his full speed. It would have been competent for 
the plaintiff to have shown in answer to defendant’s 
testimony that the horse was incapable of such a 
rate as fifteen miles an hour, and that he could not 
be driven or urged more than five miles an hour. 
The evidence offered and received here was of the 
same description, even if less conclusive. Where the 
evidence is conflicting. as to whether an accident 
has occurred entirely by reason of a defect in the 





way for which the defendant is responsible or by the 
reason of the fact that the vicious character and 
conduct of the horse which the plaintiff was driving 
has contributed thereto, evidence of the character 
and habits of the horse is admissible. Although the 
accident may have occurred even if the horse were 
vicious solely by the defect in the way, yet evidence 
of the existence of a vice in the horse legitimately 
bears upon the inquiry as to the cause of the acci- 
dent and is not irrelevant. Todd v. Rowley, 8 Allen, 
51; Maggiv. Cutts, 123 Mass. 535. While in Tuttle 
v. Lawrence, 119 Mass, 276, the rejection of evidence 
of the capacity of the horse for speed which the 
plaintiff was driving, when offered by defendant to 
contradict statements elicited by him in cross- 
examination, and not appearing to have had any 
necessary bearing upon the rate of the speed the 
horse was travelling at the time of the accident, was 
held not to furnish just ground of exception, it was 
so for the reason that it was deemed to be within the 
discretion of the presiding judge to limit the inquiry 
as tothe speed which the horse was capable of 
going. It by no means follows from this decision 
that had the evidence thus offered been received its 
admission would have furnished ground of excep- 
tion. We have preferred to discuss this question 
although there is another reason arising from the 
position of the case which is quite decisive against 
the excepting party. The plaintiff himself had 
testified against his objection, but without exception 
on his part that the horse could trot a mile in 
three minutes. The evidence offered by defendant 
was only confirmatory of this. If it was otherwise 
incompetent, it simply tended to prove a fact which 
the plaintiff himself conceded and cannot have been 
prejudicial to him.” 


In Plummer v. Ossipee, to appear in 59 N. H., it 
was held that particular instances of careful and 
safe driving by the plaintiff's driver are competent 
to rebut the evidence of his character for unsafe 
driving, shown by particular instances of that kind. 


In Missouri Pacifie Ry. Co. v. Cornell, 30 Kans. 35, 
an action for injury to an orchard by negligent 
communication by fire, it appeared that the trees 
were heavily mulched with manure, and wrapped 
with dry grass and corn stalks, by means of which 
the fire was communicated to thetrees. Held, that 
the question of contributory negligence was for the 
jury. The court said: ‘‘ Whether a party is guilty 
of negligence, or not, isa question of fact for the 
jury, and not a question of law for the court to 
decide, when the evidence tends to establish such 
negligence. In view of the evidence of the manner 
in which the trees in the orchard were wrapped, of 
the character of the mulching thrown around them, 
and of the old grass and corn stalks left in the 
orchard, the question whether the plaintiff below 
was guilty of negligeece, or not, should have been 
submitted to the jury. It is apparent from the 
findings, that the jury returned the verdict against 
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the railway company mainly because the company 
had not kept its track and contiguous land free from 
weeds, grass and other material likely to be ignited 
by coals dropped or thrown from its engines. But 
if the plaintiff below was equally guilty in failing to 
use reasonable means to avoid the destruction of his 
property, his failure to do so would also be negli- 
gence; and if he were thus guilty of like negligence 
with the railway company, he could not recover. 
Railway Co. v. Brady, 17 Kans. 380. * * * We 
do not in any way intend to intimate that the 
mulching and wrapping below of his apple trees, or 
his failure to remove from the orchard the old grass 
and corn stalks, was per se and as a matter of evi- 
dence tending to prove these facts, a question of 
contributory negligence was thereby presented, and 
this question of fact was for the jury to decide.” 
See note , 32 Am. Rep. 98. 


——_____—— 


EXTENSION OF TAX — COLLECTORS’ TIME 
— EFFECT OF SURETIES. 


N State v. Swinney, 60 Miss. 39, it was held that 

a surety on a tax-collector’s bond is not released 

by subsequent extension of the collector’s time by 
the Legislature. The court, Campbell, C. J., said: 
‘“We decline to follow the courts of Illinois, 
Tennessee and Missouri, in their views that sureties 
on the bond of a tax-collector are discharged by an 
act of the Legislature passed after the execution of 
the bond, without their consent, giving further 
time for the collection of taxes and settlement by 
the officer, and we embrace and declare the more 
just and politic doctrine of the courts of Virginia, 
Maryland and North Carolina, and hold that the 
official bond of the tax-collector is given with a full 
knowledge of the right of the Legislature to alter 
the dates fixed by law for the collection of taxes 
and the settlement of the collector, and subject to 
the exercise of that right at the pleasure of the 
Legislature, without the assent of the sureties. 
Commonwealth v. Holmes, 25 Gratt. 771; Smith v. 
Commonwealth, id. 780; State v. Carleton, 1 Gill, 
249; Prairie v. Worth, 73 N. C. 169.” Tothe same 
effect is Commonwealth v. Holmes, 25 Gratt. 771. 
The court said: ‘‘In cases of suretyship, in private 
and individual obligations for the payment of money, 
there can rarely arise any serious difficulty as to the 
nature and extent of the surety’s liability. But 
when as here his obligation is that a public officer 
shall discharge his duties according to law, the 
delicate and important question at once arises, what 
is that law according to which the officer is to dis- 
charge his duties? The appellee's counsel insist, 
and cite authority to show, that it is the law exist- 
ing at the date of the contract, and that alone. No 
Virginia authority has been cited to that point; and 
a just interpretation of the words, and a due regard 
to the nature and object of the bond and the office 
would perhaps justify us in holding that the con- 
dition of the bond was to secure the due discharge 
by the officer of all such reasonable duties germain 


Sorm no part of the contract. 





to the office as might be imposed by law during his 
continuance therein; that the Legislature could not 
have intended by taking bond to secure the public 
interest, to deprive itself of the power of otherwise 
contributing to the same end in a proper way with- 
out first obtaining the consent of the surety. It 
would perhaps not be unreasonable to hold, under 
such a bond as this, that the Legislature had not 
intended to do, and had not done an act so incon- 
venient and indeed so prejudicial to the public 
interest. 

“But without deciding that proposition, and con- 
ceding, asa general rule, that the law at the date 
of the contract is the law, and the only law which 
enters into and forms part of the sureties’ contract, 
the question again arises, what part of that law is it 
which enters into and forms part of the sureties’ 
contract? O) 

‘For the purposes of this case that question may be 
more conveniently answered by showing what kind 
of laws do not enter into the sureties’ contract. 

‘‘ Laws, then, merely directory to the officers of 
government, requiring that settlements shall be 
made at short and stated periods ‘ are provisions of 
law created by the government for its own security 
and protection, and to regulate the conduct of its 
own officers. They are merely directory to such 
officers, and constitute no part of the contract of the 
surety.’ Mr. Justice Story delivering the opinion of 
the Supreme Court in United States v. Kirkpatrick, 
9 Wheat. 720, 736-7. 

“Tn the United States v. Vanzandt, 11 Wheat. 184, 
Mr. Justice Washington, delivering the opinion of 
the court, confirms the authority of theU. 8S. v. Kirk- 
patrick ; and speaking of analogous provisions made 
in that case for the safety of the public, he says, p.190, 
‘The provisions in both laws are merely directory 
to the officers, and intended for the security and 
protection of government, by insuring punctuality 
and responsibility ; but they form no part of the con- 
tract with the surety.’ 

“The same principle is reaffirmed in United States 
v. Nicholl, 12 Wheat. 509, and United States v. Boyd, 
15 Pet. 187, 208. Inthe last mentioned case Mr. 
Justice Catron says for the court: ‘The regulations 
requiring settlements to be made by its officers at 
short periods, are designed for the protection of the 
government, and merely directory to the offices, and 
Such is the settled 
doctrine of this court as holden in United States v. 
Kirkpatrick, 9 Wheat. 720; United States v. Vanzandt, 
11 id. 184; United States v. Nicholl, 12 id. 509.’ 

“The force of these principles has been attempted 
to be averted by the counsel for the appellee,by show- 
ing that the question directly decided in each of the 
cases involved laches merely; and not a change or 
violation of the sureties’ contract. That is true; but 
it is equally true, that in order to reach that ques- 
tion it became necessary for the court to inquire and 
decide what the contract of the surety really was; 
and it was held unanimously in all the cases, that 
these directory regulations for prompt settlements 
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were regulations for the protection and security of 
the government, and formed no part of the contract 
of the surety. Forming no part of that contract, 
it follows as a necessary consequence, that like any 
other act of a like nature, the provision may be ex- 
tended, altered or repealed at the will of the Legisla- 
ture, and without the assent of the surety, looking 
alone to the public interest. And we think, as a 
general rule, that what in such acase will advance 
the public good will at the same time protect the 
interest of the surety. Indeed the indulgence gran- 
ted to the officer by the extension of time in this 
case is not acontract, but is an ordinary act of 
legislation for the public good, with no considera- 
tion for the extension moving from the officer; and 
it is repealable at the will of the general assembly. 
Such extension was held, and we think correctly, 
by the Supreme Court of Maryland, in the case of 
the State v. Carleton, ete., 1 Gill, 249, 248, not to 
operate asa discharge to the sureties. ‘The law 
was not considered as binding or obligatory upon 
the State, but alterable by the Legislature at their 
pleasure, whenever the interest or convenience of 
the State might require it.’ And this we think is 
the law in the case. 

‘Several cases in the English courts have been 
cited in seeming conflict with these views. Were 
that actually so, we would not hesitate to disregard 
their authority, however high may be our respect 
for the source from which they come. But when 


carefully examined, these cases will be easily dis- 
tinguished from the case in judgment. 


They were 
cases in which such new and additional duties were 
imposed on the officer as to make the office itself, in 
the opinion of the court, @ new office, to which, of 
course, the contract of the surety did not extend. 
This is merely the conceded doctrine that you cannot 
enlarge or materially vary the surety’s contract 
without his consent. 

‘*Two cases from the Supreme Court of Illinois, 
reported in 1 and 2 Gillman, which seem to be very 
much in point, have also been relied on for the 
appellee. Oh these cases we will only say, that they 
seem to be in conflict with the principles established 
by the Supreme Court of the United States and the 
Supreme Court of Maryland in the cases above 
cited; and we think the latter the better law, and 
approve them. 

In Prairie v. Worth, 78 N. C. 169, the same was 
held as to a surety on a sheriff’s bond, where it ap- 
peared that certain conditions on which the exten- 
sion was granted had not been fulfilled; and on 
the precise point here in question the court re- 
marked: ‘‘If the sheriff had brought himself 
Within the proviso of the act of December 1, Laws 
of 1873-4, chap. 4, by a compliance with the con- 
ditions precedent, it does not follow that the surety 
upon his bond would then have been discharged. A 
distinction is made between private bonds, indi- 
vidual and corporate, and public official bonds 
given to secure the performance of continuous pub- 
lic duties affecting the general welfare. The col- 





lection of public taxes must be conducted under 
the continuous supervision and control of the leg- 
islative branch of the government. The laws af- 
fecting the assessment and collection of the public 
revenues must be from time to time made more or 
less rigorous in their enforcement, or otherwise 
modified to conform to the existing condition of 
the country, the depression of trade, the failure of 
crops, the scarcity of money and other causes, often 
delicate and complex, as affecting the sensitive 
subject of taxation. The power which imposes the 
burden of taxation is the sole power that can le- 
gally indulge, mitigate or suspend the assessment 
and collection of the revenues. Every collecting 
officer therefore accepts office and gives bond, af- 
fected with notice and subject to the exercise of 
this right of sovereignty. It enters into and be- 
comes a part of the contract with the State, and is 
as binding upon the bondsmen as any express con- 
dition of the bond. The sheriff took the office and 
executed the bond, subject to the power of the 
Legislature to control its duties, as the public good 
might require.” 

To the contrary is Johnson v. Hacker, 8 Heisk. 
388. The court said: ‘* The case, then, must turn 
upon the inquiry, was the State disabled from su- 
ing by the action of the Legislature in granting 
six months’ time to the collector ? 

‘*Tt is not denied by the attorney-general that 
the Legislature had the constitutional power to 
grant time to the collector by the enactment of the 
private statute in question, nor that that act had 
all the obligatory force of law in suspending the 
authority of the agents of the State to proceed to 
enforce the debt against Fry. It is clear that if 
the comptroller had directed the district-attorney 
to move against the collector for judgment for the 
amount due, during the time the act was in force, 
the existence of the act would have been a success- 
ful defense to the motion. It is only through these 
agents that the State could proceed to enforce her 
demand. It follows, that as soon as the act was 
passed, and while it remained in force, the State, 
through the valid action of the Legislature, disabled 
herself from suing. But the attorney-general in- 
sists that although the agents of the State are 
bound by the act, and could not proceed to enforce 
collection, yet that the right of the State to proceed 
is not gone or suspended. To state the argument 
in the language of the attorney-general: ‘ Now, the 
legislature, without consideration, has given time 
as an indulgence. The officers of the State, its at- 
torneys, are bound, but is the right of the State 
gone or suspended ? Could the legislature repeal 
the act and retract at will? If they could, then the 
remedy is not gone from the State, but the right 
of its agents is suspended, so long as the State 
chooses to stand by the voluntary and gratuitous 
promise. The surety then is substituted toa right, 
not suspended, but in force, only awaiting the 
pleasure of the State at any moment to withdraw 
the indulgence. The right of the surety, to which 
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he is substituted, is a perfect right in full force, 
which he may at any moment proceed upon, though 
the officers of the State cannot.’ 

“‘It may readily be conceded that the act in 
question was not passed upon such a consideration 
as would constitute it a contract, or vest in the 
collector a right which would prevent the Levgisla- 
ture from repealing it. We are to presume that the 
Legislature enacted this statute upon the considera- 
tion of the public good, and therefore that upon 
the same consideration they had the right to repeal 
this, just as they can any other act resting on the 
same consideration. But from the moment of its 
passage it is the law that binds and governs, not 
only the officers of the State, but upon all the peo- 
ple and every department of the State, and it so 
continues to be obligatory until the Legislature 
chooses to repeal it. It is true therefore that the 
State retains the right, through the law-making 
department of the ‘government, to repeal the act, 
and so far as the collector is concerned, proceed to 
enforce collection before the expiration of the six 
months. 

‘* But does it follow that because the Legislature 
retains the right to repeal the act, therefore while 
the act is in force the sureties are substituted to a 
perfect right in full force, which they may at any 
moment proceed upon, though the officers of the 
State cannot? What is the right to which the 
sureties are substituted? Clearly it is the right to 
come into a court of chancery and require the cred- 
itor to enforce his right to collection of the debt. 
If the creditor was a private individual who had 
given time to his debtor without consideration, the 
right of substitution could be readily exercised. 
But here the State is the creditor, and through the 
law-making department she has passed a law which 
disables all of her officers and agents, executive, 
ministerial and judicial, from enforcing collection 
for six months. But she has reserved the right to 
repeal that law at any time; therefore it is said, the 
right to enforce collection at any time is retained 
by the State. But the State can only enforce col- 
lection through its agents, and their hands are tied 
by a law which they dare not violate. Before the 
State then can exercise its right to enforce .collec- 
tion, the State, through its law-making department, 
must pass another law repealing the existing act. 
Is the surety substituted to this right? Where is 
the tribunal in which the right can be enforced ? 
Where are the agents through whom the right can 
be enforced ? They are all forbidden by the exist- 
ing law to take any steps toward collection from 
the debtor. 

‘¢ But, again, if the sureties are substituted to the 
right of the State to enforce collection, then they 
must have the right to require the law-making de- 
partment to pass an act repealing the existing law, 
before the right of substitution can be made availa- 
ble. As long as the existing law stands the right 
of the State to enforce collection is mere abstrac- 
tion. It cannot be maintained that the substitution 








of a surety to an abstract right like this is the right 
of substitution which the law secures to a surety to 
indemnify him against losses. 

“ But this argument overlooks the important fact 
that whenever the creditor by a binding act dis- 
ables himself from suing his debtor, ipso facto, the 
surety is instantly released, without any inquiry as 
to the question of damage. Now it is conceded 
that the act giving time to the collector was a valid, 
binding law from the time it was passed. From 
that moment the State disabled herself from suing, 
because she forbade all of her officers and agents to 
enforce collection. The immediate result was that 
the sureties were as effectually discharged as if they 
had fnever signed the bond. The subsequent re- 
peal of the act might remove the obstacle which 
stood in the way of the State suing the debtor, but 
it could not restore the right to sue the sureties 
which had been lost by the passage of the act. 
The reason upon which a surety is released when 
the individual creditor, for a valid consideration, 
gives time to his debtor, is that the contract stands 
in the way of his suing. An act of the legislature, 
though not based on such consideration as to make 
it a contract, has all the binding force and effect of 
a contract until it is repealed. The only difference 
is that the individual debtor has no reserved right 
to abrogate his contract. The State has this re- 
served abstract right, but until this right is called 
into exercise, the act is as obligatory on the parties, 
and on all the officers and agents of the State, as if 
it had in it the elements of a contract. 

‘*The exact question involved in this case was 
determined in two cases in Illinois — one of Davis, 
v. People, 1 Gilm. 409; the other, People v. McHut- 
ton, 2 id. 638. In both it was held that the giving 
of time to a tax collector by an act of the Legisla- 
ture, was arelease of his sureties. We concur in 
the correctness of these decisions, and hold that in 
the present case the demurrer was properly over- 
ruled.” McFarland, J., dissented. 

This decision is approved in Prairie v. Jenkins, 
75 N. C. 545, as follows : ‘‘The principle, that if a 
creditor by any binding contract gives time toa 
principal debtor, the sureties are thereby discharged, 
‘annot be questioned. It applies when a State is 
the creditor as well as when an_ individual 
is. A State may by an act of the Assembly in- 
cur an effective obligation to give time, although 
there was no consideration for the act, for although 
it may be repealed, yet while it stands, it binds 
the officers of the State, and puts it out of the 
power of the sureties to use the name of the State 
in enforcing the obligations of the principal. These 
conclusions are supported by the judgment of the 
Supreme Court of Tennessee, in the case of Johnson 
v. Hacher, at October Term, 1874.” 

And in harmony with the latter class of cases is 
State v. Roberts, 68 Mo. 234; 8. C., 80 Am. Rep. 788. 
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A SHORT RESPONSE T0 A LONG DISCOURSE, 


AN ANSWER TO Mr. JAMES C. CARTER’S PAMPHLET 
ON THE PROPOSED CODIFICATION OF 
ouR Common Law. 


7. pamphlet, which I heard of only a few days 

ago, appears to have been published under the 
auspices of the ‘‘Committee of the Association of the 
Bar of the City of New York,’’ a highly respectable 
association of eight hundred lawyers out of seven 
thousand in the city—one in nine—duly certified by 
an “‘extract from the minutes,” and ordered to be 
“circulated among the members of the Legislature, 
and of the bar of this city and State, and other per- 
sons interested in the subject.’ There is however 
nothing new init. ltis the same old committee, so 
far as appears, and it is the same old story, which the 
Legislature, the bar and ‘others interested in the 
subject,” have heard time and time again, for the last 
nine-and-thirty years. The voice is now and then a 
little disguised, it may be, when heard from behind the 
curtain, but as the actor advances to the foot-lights, 
we behold the same visage glaring at us that has 
glared so often before. To change the figure some- 
what abruptly, “‘the voice is Jacob’s voice, but the 
hands are the hands of Esau.” 

This pamphlet is divisible into five parts correspond- 
ing to the five acts of a play; beginning with a vilitica- 
tion of codification in general, followed by a vilifica- 
tion of all codes extant; then a vilification of the Civil 
Code now proposed in particular; next, a vilification 
of the courts and the Legislature; and lastly a vilifica- 
tion of me. I will take each of them in turn. 

In the first place as to the theory of codification, I 
will confine myself to one or two reasons by way of 
argument and add some by way of authority. The 
proposition of some of our adversaries, stated in a 
condensed form, appears to be that while codification 
of the statutes may be good, codification of the com- 
mon law is bad. ‘The proposition conufutes itself. One 
has but to look into our statute book to see that stat- 
utes ure enacted year after year to declare, change or 
repeal rules of the common law. In other words, if 
we first turn parts of this law into statutes, we may 
then make a new statute of these statutes and call the 
newa Code. This is codification of the common law. 
So that if instead of beating the air with denunciation, 
our adversaries were to change the question from the 
one whether codification be desirable, to this other, 
whether the particular statute in question be desirable, 
they should logically cease to attack codification and 
confine their observation to the statute before us. 

Or if the proposition be that though codification of 
some parts of the common law may be good, that of 
the rest would be bad, I ask which do you include 
among the rest? What is the part that cannot be 
codified? Is it the law of crimes and punishments? 
That has been codified already? Is it the law of pro- 
cedure, civil or criminal? That too has been codified. 
Is it the law of real property? That was mostly codi- 
fied fifty years ago by the Revised Statutes in about 
300 sections. The proposed Civil Code adds but a few 
sections to make a complete Code of our law of real 
property. Is it then the law of partnership which can- 
not be codified? That has been codified in India by 
provisions taken partly from our Civil Code. Is it the 
law of negotiable paper? That has been nearly codi- 
fied in England within two years. Tell us then what 
other subject is that on which the rules of the common 
law cannot be written down with method and precis- 
ion? Until you can tell us this, pray do not declare 
against codification. 

The proposition moreover assumes that the present 
condition of the law is well enough. I affirm that it is 





not. Laffirm that it is not only not well enough, but 
that in fact it is fast become unendurable. We have 
in this State seven judges of the Court of Appeals, 
forty-six of the Supreme Court and fifteen of the 
higher city courts—sixty-eight—all making case law, 
judge-made law, or common law, whichever you may 
choose to callit. This, however, is a small part of the 
trouble. If the other States have the same proportion- 
ate number of judges, there are in the United States 
more than seven hundred, making laws, not for their 
own States only, but for all the States. More than 
this, the judges of England, Scotland and Ireland are 
engaged in the same task of making laws for their own 
people and for us. I find this taunt in a late English 
paper. Is it wholly undeserved? 

“The British King and the British Parliament still 
lay down, through the law which proceeded from one 
or the other of them, rules of life for Americans which 
they dare not disobey. The old idea that English law 
is the perfection of human reason has very much died 
out in the country which once believed in that auda- 
cious maxim, but it is still acted upon by Ameri- 
cans as if it were true, and the lives of three-fourths 
of the nation are affected by it at every turn.” 

In the last volume of our Court of Appeals, 154 
cases are reported as decided and 2730 as cited by coun- 
sel. In one of these causes the counsel referred to 136 
eases which they thought would guide the court to a 
safe conclusion, cases decided in this State and 21 
others. 

Thus much by way of argument. Now for author- 
ity. Better than any words of mine in advocacy 
of a codification of the common law, I will 
give not the fierce language of a disputant, not 
the chance words of a thoughtless talker, but the de- 
liberate expression of the ‘‘State’s collective will,” 
then the carefully chosen sentences of the last of our 
chancellors, and lastly the elaborate report of one of 
the greatest of Federal judges, joined with four of the 
judges of Massachusetts. 

Tue Constitution. The Legislature is to appoint 
three commissioners, ‘‘whose duty it shall be to re- 
duce intoa written and systematic Code the whole 
body of the law of this State, orso much and such 
parts thereof us to the said commissioners shall seem 
practicable and expedient. And the said commission- 
ers shall specify such alterations and amendments 
therein as they shall deem proper; and they shall at all 
times render reports of their proceedings to the Legis- 
lature, when called upon to do so; and the Legislature 
shall pass laws regulating the terms of office, the fill- 
ing of vacancies therein, and the compensation of said 
commissioners, and shall also provide for the publica- 
tion of the said Code, prior to its being presented to 
the Legislature for adoption.” 

CHANCELLOR WALWwortTH. ‘It is made the duty 
of the commissioners appointed by the Legislature, 
under the seventeenth section of the first article of 
the Constitution, not only to reduce into a systematic 
Code the whole body of the written and unwritten 
law of this State,or so much thereof as they shall 
deem practicable and expedient; but also to specify 
the amendments which they shall consider proper to 
be made in the existing law, and I am not one of those 
who believe it is wholly impracticable to carry out the 
provisions of the Constitution on this subject. On the 
contrary, I think it not only practicable but high/y ea- 
pedient to collect the generat principles of the unwritten 
commercial and other civil law, and of our equity sys- 
tem, as well as the criminal law of the State, now scat- 
tered through some thousands of volumes of treatises, 
commentaries, digests and reports of judicial decis- 
ions, and to arrange them under appropriate heads, 
divisions and titles, in connection with the statute 
law on the same subject. Such modifications of the 
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law should also be suggested and incorporated into the 
Code as are necessary to adapt the law of the State to 
the present advanced stage of society aud the principles 
of our free institutions. I think, too, that many of 
the valuable principles of the ancient civil law might be 
incorporated into our legal system, with benefit to the 
citizens of the State. 
* * * * * 

“The compilation and adoption of such a Code as I 
have supposed to be both practicable and expedient, 
and which the Constitution directs lo be made, although 
it cannot provide for every case, will embody all the 
great principles of law which exist in owr civil, criminal 
and commercial systems, and will greatly facilitate the 
acquisition of knowledge of the law, not only by those 
who diligently devote themselves to its study, but also 
by the people at large, who willin afew years become 
as familiar with the leading principles of the Code as 
they are now with those of the Revised Statutes.”’ 

‘The Massachusetts commissioners being Story, judge 
of the Supreme Court of the United States, Metcalf 
and Greenleaf, then judges, and Forbes and Cushing, 
since judges of Massachusetts. 

Il. The commissioners are, in the next place, of 
opinion that it is expedient to reduce to a Code those 
principles and detuils of the common law of Massachu- 
setts, in civil cases, which are of daily use and familiar 
application to the common business of life and the pres- 
ent state of property and personal rights and contracts, 
and which are now so far ascertained and established 
as to admit of a scientific form and arrangement, and 
are capable of being announced in distinct and deter- 
minate propositions. What portions of the common 
law properly fall under this predicament will be in 
some measure considered hereafter. 

IIl. The commissioners are, inthe next place, of 
opinion that it is expedient to reduce to a Code the 
common law, as to the definition, trial and punish- 
ment of crimes, and the incidents thereto. 

IV. The commissioners are, in the next place, of 
opinion that the law of evidence, as applicable both to 
civiland criminal proceedings, should be reduced toa 
Cade.”*” * * # 

“The benefits proposed by a Code may be summed 
up in the following propositions: 

‘I. In the first place, certainty, clearness, and facil- 
ity of reference are of great importance in all matters 
of law, which concern the public generally. Itis de- 
sirable, in every community, that the laws which gov- 
ern the rights, duties, relations, and business of the peo- 
ple, should as far as practicable, be accessible to them 
for daily use or consultation. 

* * * 

* But this is not all. At present the known rules and 
doctrines of the common law are spread over many pon- 
derous volumes. They are nowhere collected together 
in a concise and systematic form,having a positive legis- 
lative sanction. They are to be gathered from trea- 
tises upon distinct and independent subjects, of very 
different merit and accuracy; from digests and 
abridgments; from books of practice and from pro- 
fessional practice; and above all, from books of re- 
ports of adjudged cases, many hundreds of which now 
exist, and which require to be painfully and labor- 
iously consulted in order to ascertain them. These 
rules and doctrines may be well known and well un- 
derstood by eminent lawyers and judges, by profound 
students, who possess an ample library of law books, 
and by others, who devote their whole leisure to the 
purpose. And yet men less eminent, less studious, or 
with less means to provide a library, or to consult it, 
may be unable to arrive at the same certainty, and 
may even be misled by their partial examinations into 
serious errors and mistakes. A leading rule may have 
some exceptions which have escaped the researches of 


the party and yet be as well established as the rule 
itself. Many lawsuits are founded upon errors and 
mistakes of this sort, which the mere imperfections of 
the means within the reach of the interested party, or 
of his counsel, has unavoidably produced. A single 
line of the Code, properly and accurately prepared upon 
such a subject, might at once have dissipated every doubt 
and uncertainty, as to the nature, extent and operation 
of the existing rule. 

“II. And this leads the commissioners to remark, 
in the next place, that one great use of a Code of the 
commou lawin its principal branches will be the 
abridgment of professional as well as of private labor 
in ascertaining and advising upon arule or doctrine 
of that law. 

* * * * 

“One great advantage therefore of a Code—an ad- 
vantage which in a practical view can scarcely be 
over-estimated—is, that it supersedes the necessity, in 
ordinary cases at least, of very elaborate researches 
into other books; and indeed, it often supersedes, in 
all cases but those of rare and extraordinary occur- 
rence, the necessity of consulting an immense mass of 
learned collections and digests of antecedent decis- 
ions. * * * 

“Tt was said by an eminent judge (Lord Eldon), 
upon one occasion, where sume question of artificial or 
technical law was under discussion before him, that 
there were upward of three hundred cases bearing on 
that question, which had already been decided. To 
master them, with all their minute distinctions of cir- 
cumstances, would of itself be a vast labor. And yet 
it is not perhaps too much to say that four or five lines 
of a text in a Code, stating the true general rule, deduci- 
ble from the best of them, would at once have put 
aside the necessity of any further consideration of 
most of these cases.”’ 

In the second place, the animadversions of Mr. 
Carter upon all former Codes are disposed by a single 
test, which is this: Was any Code heretofore enacted 
ever repealed in order to go back to a pre-existing com- 
mon law? If he can show us one such instance, he 
will show what I have not seen, and what I believe 
does not exist. If he cannot show it, he stands con- 
demned by the experience of mankind. 

In the third place; of the particular Code now be- 
fore the Legislature, being the Civil Code reported in 
1865,Jand since revised and re-revised with no little care, 
I have first to say that it has been before the people of 
the State for nineteen years, and has been subjected to 
the most malignant criticism, and that every objection 
made to it, good or bad, has been considered, and as I 
I think, obviated. At all events, if there be any ob- 
jection now possible to be made to any provision or 
article, let it be made and obviated by the wisdom of 
the Legislature. The objection once taken that it 
proposed some changes (suggestions of which, be it re- 
membered, were required by the Constitution and the 
law under which the commission was organized), this 
objection I say has been yielded to, in order to disarm 
opposition; and as the Code now stands, it contains 
only a few inconsiderable changes from the existing 
law, and these such only as I think every one must ad- 
mit to be desirable. But if there still be any objec- 
tion let it be removed, as it can in a few hours, by 
slight changes in the text. The Code now speaks for 
itself. Let it be read, or if there be not time for that, 
let some part of it be read, that part relating to real 
property, for instance, to see if there be any thing 
wrong or strangé in its provisions. Or look into the 
chapter on insurance or on negotiable instruments, 
and see if there be any thing to be alarmed at, any 
thing which would not be found useful in every count- 
ing-house in the State. 





The truth is that all the cry about there being some- 





THE ALBANY LAW JOURNAL. 


129 




















thing dangerous or revolutionary in ‘the Code, is the 
offspring, either of malignant opposition, of ignorance, 
or of prejudice. It would be blindness not to see and 
disingenuous to deny that American and English law- 
yers are from the beginning of their studies, nurtured 
with such a diet of prejudice that the chances are 
against their believing any thing new to be true or 
any thing old to be false. If they would bring them- 
selves to consider the subject with the care with which 
they construct their briefs, they would, I cannot doubt, 
come to think it a part of their duty to help make the 
laws of the land more accessible to the people, to the 
judges and to themseives; and more easily understood 
when found. But asa general rule we might as soon 
expecta Mohammedan to take a Christian to his 
bosom, as a case-lawyer, orI might say a case-hardened 
lawyer take a Code to his. These are not pleasant 
things for a lawyer who loves his profession and be- 
lieves in its inherent greatness to say, but they are 
true nevertheless, and being true should be understood 
by the people. The average practicing lawyer is, and 
has always been against law reform. His heart may 
be as pure as the snow newly fallen upon the moun- 
tain, his philanthropy as clear as that of Howard or 
Cooper, yet whenever an amendment of the laws is 
proposed we may find him standing at the gates of re- 
form with a battered shield on his breast and an old 
javelin in his hand. Every law reform has, it is true, 
been brought about by lawyers because none but law- 
yers know how to bring it about, but this has been 
done, be it understood, by the small band of reformers 
against the host of obstructives. 

These men clamored against the Revised Statutes 
until their voices were drowned in the volume of 
praise; they made themselves hoarse over the Code of 
Civil Procedure of 1848, and before they were cured it 
had made the circuit of the globe; they rejoiced over 
the Code of Criminal Procedure as dead; it sprang 
into life, and they passed solemn resolutions against 
the Penal Code, which before not many days, they had 
the mortification to retract. No measure of law re- 
form has been proposed within my memory which 
they did not at first laugh over, then clamor at, then 
resolve against, and at last in their despair, predict 
direful evils from, until the derision, the clamor, the 
resolve and the prediction were turned into mourn- 
ing. 

Mr. Carter has much to say about the rules of gen- 
eral average. Why not have the candor to add that 
when the Code was first proposed it professed to take 
the law as it then existed; but that in the legislative 
session of 1883, with the sanction of the judiciary com- 
mittee, the York and Antwerp rules adopted by the 
association for the reform and codification of the law 
of nations, were introduced instead? He perhaps does 
not know that in order to avoid discussion over a sub- 
ject of minor importance in the daily business of life, 
the subject has been now omitted. Neither, perhaps, 
does he know that in the report of the council of the 
association, made at Cologne in 1881, it was stated that 
these York and Antwerp rules “* have become all but 
universally adopted;’’ nor that inthe year before it 
was reported to the association ‘that the first judg- 
ment of the English Queen’s Bench and Appeal Courts, 
upon a matter of general average, has not only rati- 
fied, so far as the subject under consideration is con- 
cerned, the principles upon which the York and 
Antwerp rules are based, but has actually pronounced 
that the custom or practice, which for at least eighty 
years had prevailed among English average adjusters, 
and according to which they adopted a contrary sys- 
tem of adjustment, was at variance with the common 
law of England.”’ 

He sneers at the changes which have been made at 
successive revisions. Yes, we have tried to make the 





Code better every time, and however small is the aid 
we have received from him and his colleagues, we have 
remembered the words of Macauley, that ‘the best 
Codes extant, if malignantly criticised, will be found 
to contain matter for censure in every page,’’ and that 
the Indian commissioners had done as much ‘‘as 
could reasonably be expected from them, if they had 
furnished that which might, by suggestions from ex- 
perienced and judicious persons (like Mr. Carter, for 
example), ‘‘be improved into a good Code.” 

Mr. Carter refers with great satisfaction to the 
thoughtless criticisms of Mr. Amos, which appear 
after all to rest on a few definitions. How strange 
those words appear by the side of a single sentence of 
those jurists of California who being under the re- 
sponsibility of examing for the State as well as them- 
selves, reported that they “‘ found the four Codes, the 
Political Code, the Penal Code, the Civil Code and the 
Code of Criminal Procedure, as prepared by the com- 
missioners, and enacted by the Legislature, perfect in 
their analysis, admirable in their order and arrange- 
ment, and furnishing a complete body of laws.” 

I may be pardoned for adding, that since Mr. Amos’ 
work was published, [ have had the good fortune to 
make his acquaintance,and have seen much of him, and 
though I cannot say that he has told me so,I am led to 
think that he has changed his opinion. The works of 
Mr. Amos and Mr.Pollock however both show that this 
Code has had no inconsiderable influence upon English 
opinion, and upon legislation both in England and in 
India. An English writer is rather slow to find good 
out of England, and even Pollock could say nothing 
better of the French Codes, than their showing, that 
an imperfect Code was far better than no Code atall. 

But however this may be, the opinionof any num- 
ber of theorists weigh nothing in comparison with the 
weight of experience. Our Civil Code has been copied 
in California and Dakota, the most central and the 
most western communities of this continent, and it 
has been their law for a decade. How they find it let 
the letters in the appendix show. They were written 
by Messrs. Dwinelle, Burch and Haywood, who bore a 
leading part in introducing the Codes to California, 
and may therefore be supposed most anxious to study 
their operations, by Mr. Cadwalader, an eminent law- 
yer of California, by Mr. Stewart, formerly senator 
from Nevada, by Mr. Sanderson, formerly chief jus- 
tice of California, and by Judge Sawyer, Circuit judge 
of the United States. The practice of ten years out- 
weighs in importance the theories of ten professors. 
The Americans are a practical people, and they want 
something they can understand and live by. 

In the fourth place, the vilification of the Legisla- 
ture is set forthin two remarkable passages of the 
pamphletsI am answering, passages which I will not 
copy, but which it is amazing that they who desire the 
favorable opinions of the members should throw in 
their faces. 

And lastly, why he should vilify me J do not know 
except it be from habit. I have done nothing that I 
was not commissioned by the Legislature to do, as any 
one nay see who will look at chapter 266 of the Laws 
of 1857, and read it by the light of the Constitution, 
and I have done the best I could. It is hardly a mis- 
demeanor to take a commission from the lawgivers of 
the State; nor yet a felony to lay before. them the 
fruits of obedience. But no matter. His censure does 
not in the least disturb me, and in the language of the 
lawyers, I submit it without argument, to the judges 
of good taste and good manners. 

DAvip DUDLEY FTELD. 
New York, Feb. 8, 1884. 
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APPENDIX. 
SAN FRANCISCO, CAL., Sept. 25, 1877. 


Hon. Davip DuDLEY FIELD: : 

Dear Srr—Mr. has requested me to 
write to you my opinion as to the Codes of California, 
their working, their acceptability, etc. 

My opinion is, that with the amendments adopted 
in 1874, they contain a body of laws better than those 
of any other people of British origin or political de- 
scent, and as nearly perfect as any that have ever been 
compiled for any people. In administration they 
work smoothly and wel). There is no recalcitration 
against them, either by the courts or by the legal pro- 
fession. On the contrary, they are highly esteemed 
and well received by both. By the people at large they 
are held in great repute. 

The Civil Code is a hand-book among business men. 
After careful consideration I put my students upon 
the Civil Code the first thing. ‘* Melius est petere fontes 
quam rivulos sequari.’’ It is not pedantic to use the 
quotation. For with us, hereafter the Codes are the 
fountains and the well-springs of the law. The thous- 
and volumes of statutes and reports which preceded 
them now belong only to its history and illustrations. 
We congratulate ourselves that we have been the first 
to appropriate in so large a degree the work of your- 
self and of your distinguished associates. 

I am yours most truly, 
JoHN W. DwWINELLE. 


SAN FRANCISCO, Sept. 27, 1877. 


Hon. Davip DuDLEY FIELD: 

**DeAR Str—The Codes of California, particularly 
the Civil, which is almost wholly your own work, have 
been in operation in our own State since January, 
1872, and in accordance with a promise made to you 
long since to inform you of the manner in which this 
latter Code was received and how it has worked, I 
write to inform you that I have been in constant prac- 
tice of the law since the completion of our work asa 
Code commission; that I have, as a matterof duty, 
observed the workings of the system, and the result is 
all that you or I could wish or evenexpect. Change of 
any kind is regarded with jealousy by all working 
under a former practice, even if it were not a system. 
The Codes had this jealousy to contend with, and 1 
am very much pleased to say to you that now it has 
entirely disappeared. Whatever of difficulty has been 
experienced by the profession has arisen alone from 
one fact. Those who informed themselves of what 
the Code contained had a vast advantage over those 
who continued in ignorance of its provisions. I know of 
one student of law who passed the best examination of 
his class before our Supreme Court,and was introduced 
into the class by myself on aletter from a brother 
lawyer, and who was remarkable for his clear, lucid, 
and satisfactory answers, who after admission stated 
to me that his thoroughness was the result of his study 
and attention to the provisions of a copy of the report 
of the California Code commission of the Civil Code. 
I speak of this fact simply to show how thorough the 
Civil Code is, and has been found tobe. Here wasa 
young man whose only knowledge of the law almost 
was obtained from a careful reading of our Civil Code, 
and on an examination by justices who had not read 
the Code, was pronounced learned in the law. The 
Civil Code works with remarkable smoothness, and it 
is growing in favor daily. As the bar finds how much 
work has been done for them by the author, they are 
only surprised that they did not learn to appreciate 
and know the necessity of it earlier. I sincerely hope 
the Legislature of your State shall as soon as possible 
adopt the Civil Code and put it in force, so that we 
here may have the advantage of the adjudications of 





your courts thereon, and at the same time will thereby 
do an act of simple justice to yourself, who have so in- 
dustriously and disinterestedly labored so long in the 
cause of law reform. 

Hoping, my dear sir, that you may be able to so im- 
press the Legislature of your State with the advanta- 
ges we are to-day enjoying from your labors, and in- 
duce them to participate therein, 

I remain truly yours, 
Jno. C. Burcu, 
Ex-Code Commissioner. 


FirtaH AVENUE HOoreL, ( 
New York, April 24, 1882. § 

My Dear Srr—Your letter requesting my views as 
tothe operation of the “Civil Code of California” 
and the prevailing opinions in regard to it, since the 
date of my last letter upon the same subject, written 
several years ago, was received so near the time of 
my departure from Sacramento for this city, that my 
reply necessarily comes from here. This Code still 
meets my approval, and indeed all I said in the letter 
referred to in regard to its great efficiency I can safely, 
and do now, reiterate. 

The book has stood the test of nine years’ use—stood 
it so well tnat I do not think a judge or lawyer can be 
found who would be willing to dispense with it. 

Dissatisfaction with it would naturally have ex- 
hibited itself in efforts at repeal; yet, living as I do, 
at the capital of California, I am not aware of any at- 
tempts at repeal having been made. 

Isend you herewith a volume of what might be 
called a pocket edition of it. This is the form in 
which it is used almost exclusively by bench and bar 
of my State. All can see how easy it is fora lawyer to 
have for his constant companion the stock or essence 
of a great law library. 

Each section of this Code is an admirable model of, 
and for legislation each is a fairly stated and easily 
understood proposition, a law of itself, capable (when 
desired) of easy amendment or total repeal, without 
interfering with the other sections or the harmony of 
the system. With the same degree of ease and safety 
can new rules be added as occasion requires. 

I intend remaining here until the lst of the coming 
month and will be glad to furnish more specific in- 
formation as to my opinion of the great utility of the 
Civil Code of California, which has been in operation 
since the Ist of January, 1873. 

Very truly your obedient servant. 
GEO. CADWALADER. 

To the Hon. Davip DuDLEy FIELD, 

115 Broadway. 
PALACE HOTEL, t 
SAN FRANCISCO, Sept. 27, 1883. § 
Hon. DAvip DuDLEY FIELD: 

DEAR Srr—The occasion of * * * return to 
Washington, [ embrace to assure you, that since my 
last letter to you on the subject of ‘*‘ The Civil Code of 
California and How it is Liked,” written in the early 
part of 1882, I have been in a great variety of situations 
affording opportunities to hear either hypercritical or 
captious remarks concerning that great compendium 
of the law uttered by judges, lawyers and litigants, 
had they been so inclined, and the fact that within 
such a period I have not heard a disparaging statement 
regarding the scope or the operation of your greatest 
work—so we designate it out here—is full of flattering 
significance, especially as I recall various verbal 
tributes of admiration over its great accuracy and 
efficiency, from distinguished sources. 

Very truly, your obedient servant, 
GEORGE CADWALADER. 
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San BERNARDINO, CAL., Jan. 6, 1883. 

My Dear Str—Your favor of December 22, 1882, is 
received and contents noted. 

The Civil Code of California which has been in force 
since March, 1872, has been very beneficial in,its opera- 
tion; the arrangement of the various subjects is orderly 
and convenient; its declarations of the principles of the 
common law accurate and comprehensive. The use 
of itin our courts greatly facilitates the administration 
of justice, while affording authoritative and accurate 
rules in many cases where conflicting decisions of the 
courts of the various States had rendered matters un- 
certain. 

The profession of this State are well satisfied with 
this Code and would by no means dispense with it. 
There is no probability that it will ever be repealed. 

Yours truly, 
WILLIAM M. STEWART. 

Hon. DAvip DuDLEY FIELD, 

115 Broadway, N. Y. 





San Francisco, Cau., Dec. 28, 1682. 
Hon. DAvip DupLEy FIELD, New York: 

DEAR Str—I take the earliest opportunity of an- 
swering, but hastily, your favor of December 14. So 
far as my observation extends, the Codes have all 
worked well in this State. The Civil, Political and 
Criminal Codes all went into operation January 1, 
1873. This was three years after I ceased to be Chief 
Justice of the Supreme Court of the State, and became 
United States Circuit Judge for the ninth circuit. 
Since I have occupied the position of United States 
Circuit Judge, the class of questions litigated has been 
toa great extent different from those arising in the 
State courts and I have had much less to do with State 
statutes, and so favorable an opportunity of observing 
the practical operation of the Code. But as far as my 
experience, and observation go, the result seems de- 
cidedly favorable to the Code; and I think such are 
the views of our leading lawyers and State Judges. I 
have spoken to several attorneys upon the subject, 
and this isthe view generally expressed. It really 
seems remarkable to me that the changes could have 
been made, however desirable, without producing 
greater temporary inconvenience. The fact that so 
little inconvenience resulted argues well for the Codes. 
Of course it is impossible, in view of our limited in- 
tellectual powers, to provide specifically for every con- 
junction of circumstances that is possible to arise; 
but as to the great body of the laws, the Codes present 
a more definite, concise, specific and unmistakable 
statement of the laws in force, which is also more 
readily found and understood, than is possible to be 
found in the common-law system independent of 
Codes. If a case arises which is not clearly provided 
for, the courts will of course, as heretofore, be com- 
pelled to determine the case upon the nearest analo- 
gies, and even to resort perhaps, to the analogies of the 
common law. 

As for myself, I should not hesitate to adopt the 
Codes. I think it will simplify the laws, and greatly 
facilitate their administration. 

Respectfully yours, 
LORENZO SAWYER. 


SAN FRANcIscO, CAL., Muy 2, 1882. 

My Dear Str—Your favor of the 24th of April is at 
hand. Lavail myself of the opportunity to renew a 
correspondence, which when maintained was a source 
both of pleasure and profit to myself. 

When the Codes were adopted in California there 
was some opposition to the system, but much less than 
was anticipated. After ten years experience the bench 
and bar of the State, with a unanimity most remark- 





, able, approve their workings and there is now no op- 
‘position to the system of law reform which the Codes 
represent. 

It will always be matter of regret that the great State 
of New York did not avail herself of the opportunity 
offered by your labors, and at once adopt the Codes 
prepared. Her example would have been followed by 
sister States, and ere this, Codes would have been the 
rule. Of course as a Californian, my regrets are tem- 
pered by the knowledge that New York’s opportunity 
lost was an opportunity found for my adopted State; 
one which allowed California to to earn and wear the 
proud distinction of being the first English-speaking 
community to supplement written Constitutions with 
written Jaws. 

Trusting that at this hour New York may reclaim 
as far as possible the opportunity thrown away; ac- 
knowledging our great obligations to yourself—with 
kindest wishes for your success, I am, 

Sincerely yours, 
CREED HAYMOND. 

Hon. Davip DuDLEY FIELD, 

115 Broadway, N. Y. 
SAN FRANcIsco, CAL., Dec. 21, 1882. 
Hon. DAvtp DuDLEY FIELD, New York City: 

My Dear Sir—I have been shown the report ofa 
special committee of the Bar Association of New York, 
urging the rejection of the proposed Civil Code. To 
this report are annexed extracts from two letters writ- 
ten by John T. Doyle of this city, to Albert Matthews, 
one dated April 22, and the other May, 28, 1882. 

Having been chairman of the commission which 
framed the Codes of California, or rather which 
adapted your work to the laws of California, I may 
be fairly presumed to have some knowledge of their 
history. 

Prior to the appointment of the committee of which 
I had the honor to be chairman, a revision committee 
had xeisted in California,but that commission did very 
little work, if any. When the law was passed providing 
for the commission of which I afterward became a 
member, it was feared that no better results would fol- 
low, and for this reason the existence of the commis- 
sion was limited to about twenty months. To dothe 
work in that period required the constant, untiring 
efforts of every member of the commission, and it was 
not and could not be expected that that work should 
be perfect. At the request of the commission, and 
prior to the presention of its work to the Legislature, 
Governor Booth named two very distinguished gen- 
tlemen as an advisory committee—Sidney Johnson, 
who had formerly practiced at New Orleans and was a 
civil lawyer of great ability, and Charles A. Tuttle, 
whom you know. 

After the adoption of the Codes it was thought ad- 
visable by the governor of the State and by the com- 
mission, that a careful and thorough revision should 
be made, and again, at the suggestion of the Code com- 
missiou, the governor appointed «a commission con- 
sisting of Mr. Justice Field, Mr. Jackson Temple, a 
justice of the Supreme Court of California, and John 
W. Dwineile, an eminent member of the legal profes- 
sion, to examine the Codes and to suggest such amend- 
ments as their judgment might dictate. 

This commission spent several mouths in the work, 
and suggested the amendments which were adopted at 
the first session of the Legislature thereafter, and to 
which Mr. Doyle in his letter refers. 

Very many of these amendments relate simply to 
changes in the language; for instance, as you will re- 
member the words ** primary evidence,’’ were used in 
your draft of New York Codes in the place of ‘‘ prima 
facie”’ evidence. The Code commission, of which I 
was a member, followed your draft, The last commis 
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sion, out of deference to the opinion of the profession 
in this State, which did not seem to like the change, 
restored the words “primafacie.” As the word “ pri- 
mary ’’ was used in very many sections this change 
alone necessitated many amendments. 

Mr. Doyle seems to think that the fact that the most 
of the legislation of the State is in the shape of amend- 
ments to the Code is an evidence that the Codes have 
not fulfilled the purpose for which they were adopted. 
My idea has always been that, when the time shall 
come that no other bills are introduced in a legislative 
body than amendments to existing Codes, we shall 
have a set of laws as nearly perfect as mankind can 
make them. When that time comes the Codes will 
have covered the whole field of legislation. 

Mr. Doyle complains that the Legislature, by amend- 
ing one section of a given Code, may do great injury 
by reason of the Legislature not having knowledge of 
other provisions of the same Code. If,this objection 
can be urged against a Code system, it is overwhelm- 
ing when urged against the system which existed in 
California prior to the adoption of the Codes. Thou- 
sands of statutes and the whole body of the common 
law of England, so far as it was applicable, were in 
force in California, and the average member of the 
Legislature was then utterly at a loss to determine 
what the effect upon that immense body of laws any 
given legislative act would have. 

The political Code of California contains about 4,500 
sections, and covers almost every subject of legislation 
relating to governmental affairs. California, in terri- 
torial extent, is anempire; its Legislature deals with 
every interest known to other States in the Union, 
and with many that are elsewhere unknown. 

The political Code treats of the sovereignity of the 
people of the State, of their political rights, of the per- 
suns subject to its jurisdiction, political divisions, seat 
of government, legal distances, the public officers, their 
duties, of elections, of education, State militia, of the 
public institutions forthe insane, deaf, dumb and 
blind, State library, Supreme Court library, and var- 
ious other public institutions, of the public ways, of 
immigration, preservation of the public health, regis- 
tries of birth and marriage, of dissection, of cemeter- 
ies, lost and unclaimed property, marks and brands, 
weights and measures, hours of labor, time, money of 
account, auctions, fires and firemen, licenses, the pub- 
lic lands of the State, Yosemite Valley, aud Big Tree 
Grove, State burying ground, of revenue in every 
form, the government of cities and the duties of offi- 
cers thereof. ; 

Every change made in the revenue system, every 
change relating to the duties of a public officer in the 
State, every change relating to our great commercial 
interests, must be by way of an amendment to the po- 
litical Code. Taxes are levied every two years and 
and the levy is made by au amendment of a given sec- 
tion of the Code. It follows therefore that a vast field 
of legislation is covered by that Code, and that when 
amendments to it become unnecessary we shall have 
no further use for the legislative bodies. This it seems 
to me, is an argument in favor of rather than against 
the Code system. 

The Civil Code of California, although a new Consti- 
tution, has been advpted, stands about as it did when 
the work of the last commission was completed, and 
as an evidence of the satisfaction of the people with it 
1 can point to the fact that at the last session of the 
legislature but one single amendment to that Code 
was adopted, and that amendment related to religious, 
social and benevolent corporations. 

You were well acquainted with the late Judge Delos 
Lake, one of the ablest lawyers of our State, one of 
the most violent opponents of a Code system. Prior 
to his death he had materially changed his views upon 


the subject. and this change of view was the result of 
his observations of the working of the Codes. 

It is unusual now to hear any one object to the sys- 
tem; on the contrary, there is a very strong feeling in 
the profession, growing every day, that there should 
be a constitutional amendment passed, under which a 
permanent Law commission should be established, the 
members of which should hold office for long terms, 
and be disqualified from holding any other office, and 
to which commission all bills introduced into the Leg- 
islature should be referred for form and style. That 
by the commission such bills should be placed in the 
form of amendments to the Codes. I am satisfied that 
but a short time will elapse before something of this 
kind will be introduced into the fundamental law of 
California. 

If you desire it, I think I could get a concurrence in 
these views from nearly all the leading members of 
the profession in this State. 

With kind regards, I am very truly, 

Your friend, 
CREED HAYMOND. 


THE ARLINGTON, i 
WaAsHINGTON, D. C., Feb. 2, 1883. 5 
Hon. Davip DupLey Fre.p, New York: 

My Dear Srr—I have seen and read the letter of 
the Hon. Creed Haymond to you, under date Decem- 
ber 21, 1882, in relation to the Codes of California and 
the estimation in which they are held by the legal pro- 
fession and the people of that State. I take occasion 
to say that [ concur fully in all that Mr. Haymond has 
said. The adoption of the Code system in California 
has been a step in advance which the people of Cali- 
fornia will never retrace. 

Yours truly, 
8S. W. SANDERSON. 





AGENT LIABLE TO PRINCIPAL FOR PROCEEDS 


OF ILLEGAL CONTRACT, 
OHIO SUPREME COURT, JANUARY TERM, 1883. 


Norton v. BuLInn.* 

While courts will not enforce an illegal contract between the 
parties, yet if an agent of one of the parties has, in the 
prosecution of the illegal enterprise for his principal, re- 
ceived money or other property belonging to his princi- 
pal, he is bound to turn it over to him, and cannot shield 
himself from liability therefor upon the ground of the 
illegality of the original transaction. 

_ to recover moneys advanced to make pur- 

chases and profits on purchases made. The facts 
were these: 

About the‘first of May, 1872, Chester Blinn placed in 
the hands of Jesse S. Norton, at Toledo, Ohio, the sum 
of $500 tobe by him invested as agent for Blinn in 
options on wheat at Milwaukee, Wisconsin, or Chi- 
cago, Illinois, with instructions to invest the money as 
he would his own. Norton, thruugh his brokers, 
James Keller & Co., immediately purchased in his own 
name, but for the sole benefit of Blinn, five thousand 
bushels of wheat at seller’s option for June delivery at 
$1.421¢ per bushel, and deposited the money of Blinn 
as a margin of ten cents per bushel. At the date for 
delivery the price of wheat had advanced so that a 
profit of $325 was realized on the transaction. This 
money, principal aud profit, was reinvested by Norton 
in subsequent transaction of like nature for Blinn's 
benefit, but by reason of adecline in the market price 
of wheat in the latter part of June, the whole amount 
was lost. 











* Appearing in 39 Ohio State Reports. 
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These transactions were mere speculations or ven- 
tures on the future price of wheat, without any inten- 
tion that the wheat would be either paid for or deliv- 
ered, but with the intention that settlement between 
the buyer and seller would be made on the difference 
between the price stated in the contract and the 
market price at the date named for delivery. Such 
transactions were unlawful in the States of Illinois and 
Wisconsin, as wellas in the State of Ohio. 

The original suit was brought in the Court of Com- 
mon Pleas of Lucas county by Blinn against Norton to 
recover the sum of $825 (the sum advanced aud profit 
on the first venture), with interest. 

On the trial testimony was offered by the plaintiff 
tending to prove that defendant had no authority to 
invest plaintiffs money save ina single purchase, 
namely, the purchase of 5,000 bushels as above stated, 
whereupon the plaintiff requested the court to instruct 
the jury as follows: 

“If the jury shall find from the testimony, that on 
or about the time stated in the petition, the defendant 
received from the plaintiff the sum of $500 of the 
money of the latter, under an arrangement that the 
same should be invested by the defendant in wheat 
transactions, of the illegal character mentioned in the 
answer, for the benefit of the plaintiff; that said 
money was so invested by the defendant, and a profit 
realized thereon; and that before the commencement 
of this action said sum of 3500, and the profits so made, 
came into and are still in the hands of the defendant; 
or that he received credit therefor in the final settle- 
ment of his accounts with the brokers through whom 
suid business was transacted, then the plaintiff is en- 
titled to recover said money from the defendant; nor 
in such case, can the defendant avoid his liability to 
account for said moneys by showing that by the un- 
derstanding between the plaintiff and himself, said 
money was to be employed iu illegal transactions in 
wheatof the nature stated in his answer; and that 
said money was employed, and said profits realized in 
such transactions.”’ 

Which charge the court refused to give, and to such 
refusal the plaintiff excepted. 

The verdict of the jury was in favor of the defend- 
ant, and judgment was rendered accordingly. This 
judgment on petition in error was reversed by the Dis- 
trict Court, and this proceeding is to reverse the judg- 
ment of the District Court. 

Haynes & Potter, for plaintiff in error. 

C. H. Scribner and J. M. Ritchie, for defendant in 
error. 

McILVAINE, J. While it has ever been the policy 
of the law to leave the parties to an illegal transaction 
where it finds them by refusing relief to either in re- 
spect thereto, it has on the other hand never regarded 
property or money employed therein or produced 
thereby as common plunder to be seizedor retained 
by others in no way interested in such business. 

The question however in this case, arising on the re- 
fusal of the Court of Common Pleas to charge the jury 
as requested by the plaintiff is: May an agent who 
has transacted illegal business for his principal and 
has received money belonging to his principal and ac- 
cruing from such business, defend himself, in a court 
of law, against liability to account theretor, by show- 
ing such unlawful busivess and his connection there- 
with as such agent? 

If the agent receiving such money had not been em- 
ployed in conducting such business, it would seem to 
be quite plain, upon principles of purest morality, that 
he should account to his principal therefor; but where 
the sole employment of the agent was to manage and 
conduct the unlawful transactions, it seems to me, a 
much more difficult question arises. In the latter case 





the agent is a particeps criminis. In offenses against 
trade, and the like, the law, regulating the adminis- 
tration of penal justice, does not recognize the rela- 
tion of principal and agent, unless the agent be an in- 
nocent iustrument merely. In such cases the guilty 
offenders against the law are all principals; hence as 
between such, with some show of reason it might be 
said, that the law will afford no redress by civil reme- 
dies. 

The rulings upon this question however have been 
so uniformly the other way, it becomes our duty to 
follow them, unless we find them totally repugnant to 
public policy and morality. Upon a careful examina- 
tion of the authorities, we find no such repugnancy 
—iudeed they commend themselves to our judg- 
ment. 

In the first place the rule which denies civil reme- 
diesin such cases applies only to the parties to the 
illegal transaction. Public policy does not require 
that one engaged in an unlawful enterprise should, by 
pleading it, shield himself from liability for the wages 
of his employees, ageuts or servants. It is enough 
that the rale should be enforced as between those 
who have some interest in the enterprise as princi- 
pals. 

In the second place, it is contrary to public policy 
and good morals, to permit employees, agents, or ser- 
vants to seize or retain the property of their principal, 
although it may be employed in illegal business and 
under their control. No consideration of public pol- 
icy can justify a lowering of the standard of moral 
honesty required of persons in these relations. 

And again if parties to an illegal coutract waive the 
illegality, and honestly account as between themselves, 
no other person can be heard to complain of sueh ac- 
counting. Hence we think, that‘if in making such 
settlement one of the guilty parties should deliver 
property or money toan agent of another to be deliv- 
ered by the agent to his principal, such agent is bound 
to account therefor to his principal. 

A leading case on this question is Tenant v, Elliott, 1 
Bos. & Pul. 2, where the defendant, a broker, affected 
an illegal insurance for the plaintiff on a ship, and 
after a loss the underwriters paid the amount of 
the insurance to the defendant, who refused to pay 
the same over to plaintiff, on the ground that the in- 
surance contract was illegal. Judgment for the plaint- 
iff. Eyre, C. J., said: ‘The defendant is not like a 
stockholder. Whetber be who has received money to 
another's use on an illegal contract, can be allowed to 
retain it, and that not even at the desire of those who 
paiditto him? LIthink he cannot.” 

In Brooks v. Martin, 2 Wall. 70, it was held by the 
Supreme Court of the United States, that ‘‘Aftera 
partnership contract confessedly against public policy 
has been carried out, and money coutributed by one 
of the partners was passed into other forms—the re- 
sults of the contemplated operation completed, a part- 
ner in whose hands the profits are, cannot refuse to 
account for and divide them on the ground of the ille- 
gal character of the original contract.” 

In Baldwin v. Potter, 46 Vt. 402, it was held that ‘an 
agent is bound to account to his principal for money 
received in the course of his ageney, for goods sold by 
his principal on orders obtained by himas such agent 
on commission, although such sales as between the 
principal and purchaser be illegal and void.” 

In Evans v. Trenton, 4 Zab. 764, it was held ‘the 
mere agent of a party to an illegal transaction cannot 
set up the illegality of the transaction in a suit by his 
principal to recover money that has been paid to such 
agent for his principal on account of the illegal trans- 
action. This defense can be set up only by a party to 
the illegal transaction.’’ In this case the illegal trans- 
action was accomplished through the agent. 
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See also Wood on Master and Servant, section 202, 
where it is said: 

“While the courts will not enforce an illegal con- 
tract, yet ifa servant or agent of another has, in‘the 
prosecution of an illegal enterprise for his master, re- 
ceived money or other property belonging to the 
master, he is bound to turn it over to him, and cannot 
shield himself from liability therefor upon the ground 
of the illegality of the original transaction.”’ * 

The doctrine of these authorities, and many others 
which might be cited is recognized, applied and en- 
forced in German, ete., Church v. Stegner, 21 Ohio St. 
488, wherein itis held: ‘*While a promissory note 
given to and discounted by a corporation for a loan of 
money in the course of an unauthorized banking busi- 
ness will not be enforced, yet where the treasurer of 
such corporation has taken and appropriated to his 
private use moneys deposited with it contrary to the 
statute against unauthorized banking, and being un- 
able when called on to refund the same, secures it by 
his promissory note, such note will not be held to 
have been given in the course and furtherance of an 
illegitimate business, and an action will lie thereon.” 

Judgment of District Court affirmed. 


———_—__—_@— 





COMPUTATION OF TIME—WHETHER SUNDAY 
INCLUDED OR EXCLUDED. 
MAINE SUPREME JUDICIAL COURT AUGUST 25, 1883. 
CRESSEY V. PARKS.* 

When a statute gives a definite number of days for doing an 
act, and says nothing about Sunday, the days are con- 
secutive, and include Sunday. And when the day on 
which the act is to be done falls on Sunday,the act must 
be done on the next day. 

When chattels distrained are to be sold in a specified time, 
the day of seizure is excluded,and the day of sale included 
in the reckoning. Thus goods seized on the eighth are to 
be sold on the twelfth, when they are to be sold in four 
days after seizure. 

.~ of trespass. The opinion states the facts. 

Case brought here on exceptions. 

By stipulations in the exceptions, if they were not 
sustained, the defendant was to be defaulted, and 
damages were to be assessed by the clerk. 

D. F. Davisand C. A. Bailey, for plaintiff. 

Barker, Vose & Barker and A. L. 
fendant. 

APPLETON, C. J. This is an action of trespass against 
the defendant, a collector of taxes for the town of 
Glenburn, for seizing and carrying away six tons of 
the plaintiff's hay for the non-payment of his taxes and 
selling the same. 

By Revised Statutes, ch. 6, $ 104, “Ifany person re- 
fuses to pay the taxes assessed against him * * * 
the collector may distrain him by his goods and chat- 
tels * * * and keep such distress for the space of 
four days at the expense of the owner, and if he does 
not pay his taxes within that time, the distress shall 
be openly sold at vendue by the officer for its pay- 
ment.” 

The hay was seized for taxes on Saturday, January 
Sth, and advertised for sale on Thursday, the thir- 
teenth, and thence the sale adjourned to Friday, the 
fourteenth, when the property seized was sold. 

In computing time, the day of the seizure is not to 
be reckoned. The rule is thus stated by Bishop in his 
work “On the Written Laws, 107.’’ When a:statute 
specifies a particular number of days, weeks, or years 
the computation should be made by adding, for in- 


Simpson, for de- 
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stance, to the ascertained number of the day in the 
month, the statutory number. Thus an enactment 
passed on the fifth day of the month, to take effect in 
ten days, will go into operation on the fifteenth day 
of the month, because the sum of ten and five is fif- 
teen. The rule of reason therefore may be stated to 
be, ‘that of the two extreme days, the one shall be 
included and the other excluded in the reckoning.”’ 

Theterm specified by the statute for sale is four 
days after seizure. The collector keeping the property 
seized beyoud the time in which it could be legally 
sold, is thereby a trespasser ab inilio. Brackett v. 
Vining, 49 Me. 356; Farnsworth Co. v. Rand, 65 id. 19. 

The statutes in Massachusetts on this subject are 
similar to those of this State. The time when the sale 
was to be made became an early subject of discus- 
sion. In Caldwell v. Eaton, 5 Mass. 399, Parsons, C. 
J.,in considering the question says: “The notice 
must be given forty-eight hours before the expiration 
of the four days. Itis then a necessary consequence 
that they must be sold at auction, after they have been 
keptfour days and no longer.”” In Titcombv. Ins. 
Co., 8 Mass. 334, Sewall, J., says: “Shares taken on 
execution are to be exposed for sale in the same man- 
ner as by law prescribed when personal estate is taken 
onexecution. The time for this purpose, allowed and 
determined by the general statute, is four days. Now 
when four days had expired and no sale had taken 
place, anew notice was necessary to legalize a subse- 
quent sale.” In Howe v. Starkworth, 17 Mass. 241, 
Parker, C. J., citing the last named case, says: ‘* The 
sale under the execution would be bad by suffering 
more than four days toelapse between the seizure on 
execution and the sale.’’ To the same effect is the de- 
cision in Pierce v. Benjamin, 14 Pick. 356. Such too is 
the recognized law in this State. ‘* The day of seizure,” 
remarks Shepley, C. J., in Tuttle v. Gates, 24 Me. 395, 
“is not to be reckoned as one of the four, and the sale 
cannot be legally made after the fourth day.”’ The 
day of seizure not being reckoned, the sale must be on 
the fourth day. Ordway v. Ferrin, 3 N. H.69. Ifthe 
day of the seizure as well as that of the sale, were both 
excluded, the defendant would be allowed parts of 
both those days beyond the time required by law. 
Bemis v. Leonard, 118 Mass. 502. 

The sale in the case at bar should have been on the 
twelfth. Thedefendant is not to have four whole 
days and parts of two others. The rulein England is 
that in case of goods distrained and sold within four 
days, the days must be calculated inclusively of the 
last, and exclusively of the day of taking. Robinson 
v. Waddington, 66 E. C. L. 753. 

In the Massachusetts statute, the phrase “for the 
space of four days”’ occurs as in that of this State. 
But ‘‘ the space of four days’’ embraces no more than 
four days. Suchtoo has been the practical construc- 
tion, as is clearly shown by the many decisions to 
which reference has been made. 

The main ground of defense is that Sunday is not 
to be reckoned as a day. The statute provides that 
the distress isto be kept “for the space of four days 
at the expense of the owner,” and if the tax be not 
paid within that time, the distress shall be sold at 
vendue by the officer for its payment. The expression, 
“the space of four days,’’ excludes no day. It implies 
consecutive days. ‘“Sunday,’’ remarks Byles, J., in 
Peacock v. The Queen, 938 E. C. L. 264, “at common 
law, is just like any other day.”’ ‘ Sunday,”’’ observes 
Lord Ellenborough, in Dreswell v. Green, 14 East, 537, 
“is as much a day to occupy space of time as any ohert 
day.”’ When the statute prescribes the number of 
days within which an act is to be done, and nothing is 
said about Sunday, it is to be included. It was held 
in Carville vy. Additon, 62 Me. 459, that it was no ob- 
jection to the legality of the collector’s proceedings 
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that oneof the four days during which the distress 
was kept was Sunday. Soin State v. Wheeler, 64 Me. 
532, it was decided the draft for jurors was valid, 
although one of the four days before the drafting was 
Sunday. 

Whenever the Legislature intend Sunday shall be 
excluded from the days within which an act shall be 
done, it is done in express terms, as in chapter 84, sec- 
tion 3. Itis never left to implication. When goods 
are sold on execution, Sunday is excluded by statute 
from the four days during which the goods seized are 
to be kept. But Sunday is not excluded where the 
collector distrains for non-payment of taxes. Revised 
Statutes, ch. 6, § 104. ‘Where an act of Parliament 
gives a specified number of days for doing a particu- 
lar act, and says nothing about Sunday,” observes Hill, 
J., in Ex parte Simpkin, 2 E. & E., ‘the days are con- 
secutive days, including Sunday.” 

In Asmole v. Goodwin, 2 Salk. 624, it was held “ as 
to business done out of court, as rules to plead within 
four days, etc. Sundays arereckoned the same as 
other days.’’ The uniform current of authorities is in 
conformity with this decision up to the present time. 
Thus in Ex parte Simpkin, 2 Ellis & E. 392, it was de- 
cided that when an act of Parliament gives a specified 
number of days for doing a particular act and says 
nothing about Sunday, the days are consecutive days 
including Sunday. Soin this country. In King v. 
Dowdall, 2 Sandf., section 131, Oakley, C. J., uses this 
language: ‘* We know of norule or principle by which 
it (Sunday) is to be excluded from the computation 
when it is an intermediate day,’’ and we have sup- 
posed the law on the subject to be settled. 

The distress for taxes may be made on any day of 
the week, Sunday excepted. The law has not prohibi- 
ted seizure on any week day. But the property 
seized cannot be sold on Sunday, not because Sunday 
is not a day, but because it is a day on which, by stat- 
ute, the execution of civil process is prohibited. Re- 
vised Statute, ch. 81, §78. No sale can be made on the 
preceding Saturday, when the seizure was made on 
Wednesday, because that would be against the pro- 
vision of the statute requiring the officer to keep the 
property distrained four days. When then is the sale 
in such case to be made? The statutes must be con- 
strued together. The seizure may be made on any 
secular day. The property seized must be kept four 
days by statute. Its sale is prohibited on Sunday. 
Being lawfully seized, it must be sold. As it cannot 
be legally sold within three days, it must be sold on 
Monday because all official or executive action is pro- 
hibited on Sunday. Thetrue rule on this subject is 
laid down In the matter of Goswiler’s Estate, 3 Penn. 
200, thus: ‘* Whenever by arule of court or an act of 
the Legislature, a given number of days are allowed to 
do anact, or it is said an act may be done withina 
given number of days, the day in which the rule is 
taken or the decision is made is excluded, and if one 
or more Sundays occur within the time, they are 
counted unless the last day falls on Sunday, in which 
case the act may be done on the next day.’ Tothe 
same effect is the opinion of the Supreme Court of 
Rhode Island in Barrows v. Eddy, 12 R. I. 25. In 
Hughes v. Griffith, 106 E. C. L. 323, it was held in the 
computation of time, that when the last day falls ona 
Sunday and the act is to be done by the party, it may 
be done on the next practicable day. 

The original notice being defective, no postpone- 
ment can cure the original defect. ‘‘A valid sale can- 
not be made at an adjournment which would have 
been invalid if made on the day adjourned from.” 
Wilson vy. Sawyer, 61 Me. 531. 

Defendant defaulted. 


CONTRACT TO RUN BOAT ON SUNDAY IN- 
VALID, 
UNITED STATES CIRCUIT COURT, E. D. MICHIGAN, 
JUNE, 1883. 


GAUTHIER V. COLE. 

Acontract which by itsterms must be performed in part on 
Sunday made in Michigan to run a boat from one point to 
another in that State is void, though the boat in making 
the trip must pass through Canadian waters. 


CTION on acontract. Motion fora new trial after 
averdict directed for the defendants, on the 
ground that the contract was to be performed on Sun- 
day. 
F. H. Canfield, for plaintiff. 
W. H. Wells, for defendants. 


Brown, J. The contract provided that defendants 
should, upon request, send one of their steamers, in 
continuation of its Saturday’s trip, from Alpena to the 
Duck islands or Cockburn island, upon the east shore 
of Lake Huron. Plaintiff's own testimony showed 
beyond contradiction that the steamers, upon their 
Saturday’s trips from Bay City to Alpena, did not 
arrive at Alpena until about 3 o'clock Sunday morning, 
and that they advertised to leave Alpena for Bay City 
at 6 o’clock on Monday morning. The contract must 
therefore be performed between these hours. The 
testimony further showed that the usual running time 
from Alpena to the islands and back was 12 hours, and 
that the steamer would be detained there, lading and 
unlading, about two hours. That would bring her 
back to Alpena about 6 o’clock Sunday evening. 

Comp. Laws, section 1984, provide that ‘‘no person 
shall keep open his shop, warehouse, or work-house, 
or shall doany manner of labor, business, or work, 
except only works of necessity fand charity, * * * 
on the first day of the week.’’ Defendants’ conten- 
tion that this statute must be speciall pleaded. cannot 
be supported. Itis true that in England, under the 
pleading rules of Hilary term, 4 Wm. LV., illegality of 
consideration must have been specially pleaded (/vtts 
v. Sparrow, 1 Bing. N. C. 594); but the rule was other- 
wise at common law. 1 Chitty, Pl. (6th ed.) 511. In 
this State illegality of consideration may be shown 
under the general issue. Myers v. Carr, 12 Mich. 69; 
Dean v. Chapin, 22 id. 276; Hill v. Callaghan, 31 id. 
425; Snyder v. Willey, 33 id. 489. This was also held to 
be the proper practice under the common-law system 
of pleading by the Supreme Court of the United States 
in Craig v. Missouri, 4 Pet. 410, 426. 

It is difficult, in this case, to see how the plaintiff 
can escape the application of the statute. Not only are 
contracts made upon Sunday void, but contracts to do 
any manner of work on Sunday are equally within the 
inhabition of the act. Allen v. Duffie, 43 Mich. 5; 
Smith v. Wilcox, 24 N. Y. 353; Berrill v. Smith, 2 
Miles (Pa.), 402; Nodine v. Doherty, 46 Barb. 59; 
Adams v. Gay, 19 Vt. 358; Slade v. Arnold, 14 B. Mon. 
287; Palmer v. City of NewYork, 2 Sandf. 318; Phillips 
v. Jnnes, 4 C. & F. 234. 

Nor does the fact that the contract is maritime take 
it out of the operationofthe statute. While the ordi- 
nary labor incident to the navigation of a vessel must 
undoubtedly go on upon Sunday as well as other days, 
it is neither usual, nor under ordinary circumstances 
lawful to load or unload upon that day, or to require 
seamen to doany manner of work not demanded by 
the exigencies of the voyage. Thus in /ate v. Wright, 
30 Ind. 476, plaintiffs agreed to purchase of defendants 
3,000 barrels of flour for the purpose of shipping the 
same to New Orleans, and in anticipation of the com- 








pletion of said purchase, engaged a steamer to take the 
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flour on board, and transport the same to New 
Orleans. Defendants were notified that the steamer 
would stop at the place designated for the delivery of 
the flour on Sunday. Thecourt held that they were 
under no obligation to deliver the flour upon that day, 
although there was danger at that time of navigation 
being closed by ice, so that the steamer might be un- 
able to complete her voyage. This, it must be admit- 
ted, is an extreme case. In the case of the bark Tan- 
gier (Richardson v. Goddard, 23 How. 28), a distine- 
tion was drawn between a general fast day appointed 
by the governor of the State and Sunday, and it was 
held that there was neither a law of the State forbid- 
ding the transaction of business on that day, nor a gen- 
eral usage ingrafted into the commercial and mari- 
time law fordidding the unlading of vessels. See also 
Powhatian Steamboat Co. v. Appomattoe R. VUo., 24 
How. 247. In neither of these cases was it intimated 
that the Sunday laws were inapplicable to maritime 
transactions. 

Neither is this case affected by the fact that a por- 
tion of each voyage was to be performed within Cana- 
dian waters, and that the law of Canada upon the sub- 
ject of Sunday observance is not proven. Both the 
inception and completion of performance were to take 
place in this State, and the mere circumstance, that in 
the course of their trips the steamers must pass be- 
yond the boundaries of the State, does not free the 
contract from its taint of illegality. 

A new trial must be denied. 


a 
REDUCTION OF SALARY OF PUBLIC OFFICER. 
NEW HAMPSHIRE SUPREME 





COURT. 


MARDEN Vy. City or PorTsMOUTH.* 

An election to and acceptance of a public office, at a fixed 
salary, does not create a contract so that the salary can- 
not be changed during the term of such election. 

City councils have the power to change the salary of any 
officer elected by them, or by the mayor and aldermen, 

—_ for official salary. The plaintiff was elected 

city marshal of Portsmouth, October 2, 1874. At 
that time the city marshal received an annual salary of 
$800, and his fees as a witness in the police court in all 
cases where the city was a party orinterested. Octo 
ber 9, 1874, an ordinance of the city fixed the salary at 
$700, and required all fees and costs allowed him in 
the police court, including his costs as a witness in 
criminal cases and in any other case in which the city 
might be a party or interested, to be paid to the city. 

The plaintiff heldthe office until October 28, 1875, 

when he was re-elected, and continued to hold the 

office until August 4, 1876. The question was reserved 
whether he was entitled to recover at the rate of com- 
pensation fixed when he was elected and accepted, 

oratthe rate fixed by the ordinance of October 9, 

1874. 


Frink, for plaintiff. 
Foster, for defendant. 


STANLEY, J. The city councils were by law vested 
with all the powers of towns—Gen. St., ch. 44, §1; and 
among these powers was that of fixing the compensa- 
tion of police officers. Gen. St., ch. 44, $8 2; ch. 235, § 
6. The plaintiff was city marshal, and by virtue of his 
office, a police officer. Gen. St., ch. 43,§7. This be- 
ing the case, he was only entitled to recover such com- 
pensation as was fixed by the city councils. The ac- 
ceptance of the office was under the implied condition 
that the city councils might change the salary at any 
time. There is nothing in the statute which conflicts 





* To appear in 59 New Hampshire Reports. 





with this idea; on the contrary, the fact that there is 
a special provision “that the salary of the mayor shall 
not be increased or diminished from the time of any 
election until the close of the term; ’’ Gen. St., ch. 41, 
§ 11, according to the maxim ‘‘ that the express men- 
tion of one thing implies the exclusion of another,”’ is 
evidence of the understanding of the Legislature that 
the election to officeand its acceptance does not pre- 
clude the proper authority from changing the com- 
pensation attached to any office, in the absence of any 
provision of the Coustitution or the statutes to the 
contrary. 

The plaintiff contends that his election and accept- 
ance, at a fixed salary, created a contract, which could 
not be changed without his consent. Whether this 
position is correct we need not decide; but it might be 
urged in answer to it that the plaintiff's election and 
acceptance lack the element of mutuality necessary to 
make a valid contract. He could not have been com- 
pelled to serve, and no action could have been main- 
tained against him if he had refused to serve or had 
resigned atany time. Contracts relate to property 
and property rights. An office is neither. It can- 
not be purchased, or sold, or incumbered, within the 
ordinary meaning of those terms. The office of city 
marshal was a public office, created for the preserva- 
tion of the public peace, and not to subserve private 
ends. By virtue of his office he was a conservator of 
the peace. Gen. St., ch. 43,87. Offices are not incor- 
poreal heredituments, nor have they the quality of 
grants. They are rather agencies fur the accomplish 
ment of particular objects. They are created forthe 
benefit of the public, and not for the benefit of the in- 
cumbent. Their tenure is fixed with a view to the 
public convenience, and not to confer the emoluments 
during their term on the office-holder. The prospec- 
tive salary and emoluments are not property in any 
sense. They more nearly resemble daily wages un- 
earned, and which may never be earned because the 
incumbent may die, resign, be removed, or super- 
seded,and his place filled by another; or the office may 
be abolished. If the election or appointment to and 
acceptance of an office constitute a contract which 
cannot be modified or annulled, then it is beyond the 
power of the Legislatureto repeal or modify any 
statute creating an office, which shall be effectual dur- 
ing the incumbency of the person then in it. It is 
enough to say that this view has not been adopted 
by the Legislature, and is not in accordance with the 
law. 

It may not be easy to distinguish this case in prin- 
ciple from that where a person pays the fee and ob- 
tains a license to carry on a particular business for a 
specified time. In such cases it is held that there is 
nothing in the nature of a contract conferring a vested 
right such as is protected by the Constitution of the 
United States, and that such license is revoked and 
annulled by the repeal of the statute before the ex- 
piration of the time limited in the license. State v. 
Holmes, 38 N. H. 225; Baxter v. Pennsylvania, 10 How. 
416; Calder v. Kurby, 5 Gray, 597; and if the office may 
be abolished and the right to receive any compensa- 
tion thus be revoked and annulled, it may be difficult 
to explain upon what principle it is that the amount 
of compensation cannot be changed. Smith v. Mayor, 
37 N. Y. 518; Conner v. Mayor, 5 id. 285, 295; People v° 
Garey, 6 Cow. 642; Warner v. People, 2 Denio, 272, 
292; 8. C., 7 Hill, 81; Wilcox v. Rodman, 46 Mo. 322; 
State v. Douglas, 26 Wis. 428; Commissioners v. Jones, 
18 Minn. 199; Trustees v. Woodward, 4 Wheat. 518, 
626. 

In Rindge v. Lamb, 58 N. H. 278, it was held that a 
selectman was not entitled to more compensation than 
he agreed with the town to take. ‘The questions, 
whether if the town had voted to pay the selectmen a 
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particular sum they could have rescinded that voted 
and voted a less sum, or whether if they had voted 
not to pay them any thing for their services they 
could have recovered any thing (Dill. Mun. Corp., 
§§ 168, 169, 170; Farnsworth y. Melrose, 122 Mass. 268; 
Sikes v. Hatfield, 13 Gray, 347; Sawyer v. Pawners’ 
Bank, 6 Allen, 207,209; Bonden v. Brookline, 8 Vt. 284), 
were not raised or considered. 

Our conclusion is, that the plaintiff is entitled to pay 
at the rate of $800 per year from his election, October 
2, 1874, to the passage of the ordinance of October 9, 
1874, and his witness fees in suits or prosecutions 
where the city were a party or interested during that 
time, and after that at the rate of 3700 per year in full 
for salary and witness fees. 

Case discharged. 
aS eee 

OHIO SUPREME COURT COMMISS/ON 

ABSTRACT. 
JANUARY TERM, 1883.* 

CIVIL DAMAGE LAW—ACTION AGAINST LIQUOR SEL- 
LERS JOINTLY.—In an action by a wife, under the 
seventh section of the act of May 1, 1854, to provide 
against the evils resulting from the sale of intoxicating 
liquors, as amended April 18, 1870, against two persons 
for injury to her means of support resulting from the 
habitual intoxication of her husband, caused by intoxi- 
cating liquors sold and furnished him by the defend- 
ants, and where, from the facts found, it appears that 
the defendants each sold intoxicating liquors to the 
husband, and that they were in no way connected in 
business, and that neither of them was in any way in- 
terested in the sales made by the other; but that the 
husband of the plaintiff, during the time in which the 
sales were made, was habitually intoxicated, and that 
the sales were made by both defendants with knowl- 
edge of this fact, and the sales thus made contributed 
to keep up said habit. Held, that the defendants are 
jointly liable. Rantz v. Barnes. Opinion by Me 
Canley, J. 


NEGLIGENCE—WALKING ON RAILROAD TRACK—CON- 
TRIBUTORY.—Where a locomotive with cars attached 
is standing onarailroad track neara railrood station 
or other place where cars are frequently moved for- 
ward or backward, a person who goes upon the rail- 
road track, seeing the locomotive and cars, and know- 
ing that they would, within afew minutes, be moved 
toward him, and walks upon the track away from the 
train without keeping watch of its movements, when 
there was nothing to hinder him from seeing the move- 
ments of the train in time to avoid danger, and when 
he could have gone in the same direction without 
walking on the track, is guilty of such negligence as 
will prevent his recovery for an injury caused by the 
carelessness or unskillfulness of the employees of the 
railroad, not amounting to willfulness on their part. 
A person so walking upon a railroad track is not free 
from negligence which will prevent his reeovery for an 
injury so caused, if he omits to keep watch of the 
movements of the train, relying upon a rule or custom 
of the employees of the railroad, to give a signal for 
the moving of the train. The expectation that such 
signal would be given does not relieve a person in such 
situation from constant watchfulness for his safety. 
Baltimore & Ohio Railroad Co. vy. Depew. Opinion by 
McCauley, J. 

SURETYSHIP—FOR ONE PARTNER IS NOT FOR FIRM.— 
D. and others executed a penal bond conditioned that 
they would pay to the obligee any sum or sums, which 
D. may owe to or thereafter become indebted to the 
obligee, upon bond, bill, note, draft, check, account or 








*To appear in 40 Ohio State Reports. 





otherwise; and would indemnify the obligee and save 
him harmless ‘* from all loss, damage and expense, by 
reason of said or any indebtedness incurred by D.” 
Subsequently a promissory note was made and deliv- 
ered to the obligee for value by a firm of which D. was 
a member, and for its use, and which was at its incep- 
tion indorsed by D. in his individual name. Held the 
note is not within the condition of the bond, and the 
action is not maintainable. Donley v. Liberty Improve- 
ment Bank. Opinion by- Martin, J. 





NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 








ATTORNEY—CONTRACTS FOR SERVICE OF.—Contracts 
for attorney’s services stand on the same ground and 
are governed by the same rules as other similar con- 
tracts for services. Whether the employment of an 
attorney to prosecute a petition for divorce was an 
entire contract, is a question of fact to be determined 
upon evidence. Dodge vy. Jaunvrin. Opinion by Stan- 
ley, J. 


CARRIER—EVIDENCE OF NEGLIGENCE—IMPEACHING 
WITNESS.—(1) In an action against a common carrier 
of passengers, for damages occasioned by his négli- 
gence, his conduct subsequent to the time of the 
plaintiff's injuries may be proved, if it tends to show 
an admission of negligence. (2) If a witness does not 
remember, or denies, saying that which is imputed to 
him, evidence may be given that he did say it, pro- 
vided it is relevant to the matter in issue. Crowley v. 
Page, 7 C. & P. 789; Nute v. Nute, 41. N. H. 60; San- 
derson v. Nashua, 44 id. 492. Marison v. Towle. Opin- 
ion by Smith, J. 


DIVORCE—ALIMONY TO WIFE WHEN SHE IS UNSUC- 
CESSFUL.—U pon any decree of divorce, the court may 
order the husband to pay the wife such sum of money 
as may be deemed just, even when a divorce is decreed 
against her, and she is not entitled to a divorce against 
him. Gen. St., chap. 163, §12; Sheafe v. Sheafe, 24 N. 
H. 564; Sheafe v. Laighton, 36 id. 240; 2 Bish. Mar. 
& Div., § 378. Janvrin v. Janerin. Opinion by Bing- 
ham, J. 


MoRTGAGE —GRANTEF SUBJECT TO DOES NOT AS- 
SUME.—Where land is conveyed in terms subject to a 
mortgage, the grantee assumes no personal liability 
for its payment by the mere acceptance of the deed. 
The insertion of such a clause qualifies the covenants 
of warranty on the part of the grantor and is notice 
merely tothe grantee that he is buying only the 
equity of redemption. Trotter v. Hughes, 12 N. Y. 
74; Belmont v. Coman, 22 id. 438; Binsse v. Paige, 1 
Keyes, 87; Stevenson v. Black, Saxton (N. J.) 338; 
Klapworth v. Dressler, 2 Beas. Ch. (N. J.) 62; Post v. 
Bank, 28 Conn. 420; Johnson v. Monell, 13 Iowa, 300; 
Kearney v. Tanner, 17 Serg. & R. 94; Fiske v. Tolman, 
124 Mass. 224; Woodbury v. Swan, 58 N. H. 380; 1 
Jones Mort., §§ 735-9. The law has been held other- 
wise in England. Waring v. Ward, 7 Ves. 333. Law- 
rence v. Toule. Opinion by Smith, J. 

SEDUCTION—DAMAGES—MENTAL SUFFERING.—In an 
action by a father for the seduction of his daughter, 
the plaintiff under a count setting up generally loss of 
the daughter’s service, may recover compensation for 
his mental suffering caused by defendant’s act. Lunt 
v. Phelbrick. Opinion by Doe, C. J. 


TOWN—LIABLE FOR OBSTRUCTION TO HIGHWAY 
CREATED BY RAILROAD COMPANY.—If a railroad com- 
pany, acting under their charter, create an obstruc- 
tion in a highway by which a traveler sustains dam- 





*To appear in 59 New Hampshire Reports. 
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age, the town is answerable as if the sameacts had been 
done by an individual. Willey v. Portsmouth, 35 N. 
H. 313; Flliot v. Concord, 27 id. 204; State v. Dover, 
46 id. 452; Bacon v. Boston, 3 Cush. 179; Eyler v. Co. 
Com’rs., 49 Md. 257; Watson v. Tripp, 11 R. I. 98. 
Sides v. Portsmouth. Opinion by Bingham, J. 


———__>-_—_—.. 


NEW JERSEY SUPREME COURT ABSTRACT. 
JUNE TERM, 1883.* 


CONTRACT—BUILDING CONTRACT—ARCHITECT’S CER- 
TIFICATE--WAIVER.--Suit will uot lie on a building con- 
tract for money payable upon an architect's certificate 
without the production of such certificate or evidence 
that its production has been waived. Waiver may be 
express or proved by acts and conduct of the party en- 
titled to demand it. Less evidence of waiver is re- 
quisite when it clearly appears that the contract has 
been fully performed. Add. on Cont. 666; Scott v. 
Liverpool Corp., 25 L. J. Ch. 236; Mayor, ete., v. Ack- 
ers, 16 L. J. Ex. 6; Moffatt v. Dickson, 13 C. B. 543; 
Dobson v. Hudson, 1C. B. (N. 8.) 652. Byrne v. Sis- 
ters of Charity of St. Elizabeth. Opinion by Knapp, J. 


DEATH—PRESUMPTION OF, FROM ABSENCE--TDENTITY 
OF ONE CLAIMED TO BE ALIVE.—A person who absents 
himself from this State for seven successive years is 
presumed to be dead, and the party asserting that he 
is living must prove it. After the presumption of 
death arises, the burthen of proof is on the party de- 
nying the death to show that the person is alive and to 
overcome the presumption by proof. There should 
be something more than similarity of name to over- 
come the presumption of death raised by the statute. 
The identity of the person should be proved. Hoyt v. 
Newbold. Opinion by Parker, J. 


MUNICIPAL CORPORATION — DISCRIMINATION IN 
WATER CHARGES BY, FORBIDDEN.—The board of pub- 
lic works cannot, under the charter of Jersey city, 
charge certain water consumers with expensive 
meters put in by them to regulate the supply and rent 
to be paid, without the consent of the persons charged ; 
nor impose the penalty of cutting off the water for 
non-payment of the price of the meter. The proviso 
in section 87 of the charter that their rules, regulations 
and by-laws shall not be inconsistent with the Con- 
stitution and laws of the State of New Jersey, or of 
the United States, forbids the making of unwarranted 
discriminations in particular cases, and arbitrary 
charges, with the penalty of forfeiture of the right to 
use the water. Dayton v. Quigley, 2 Stew. Eq. 77; 
Parker v. City of Boston, 1 Allen, 361; Young v. City 
of Boston, 104 Mass. 95; Kip v. Paterson, 2 Dutch. 
298; 1 Dill. on Mun. Corp., 8§ 319, 320, 321, 322. State 
of New Jersey v. Mayor of New Jersey. Opinion by 
Scudder, J. 


NEGLIGENCE— FIRE SET BY ENGINE —SPARK-AR- 
RESTER.—If a railroad company use upon its engine a 
spark-arrester of an approved pattern in general use, 
and which upon a careful inspection by a skilled me- 
chanic, appeared to be in good condition, such com- 
pany shall not be responsible for damage done by fire 
occasioned by sparks escaping through such spark-ar- 
rester. Hoff v. West Jersey Railroad Co. Opinion by 
Deasley, C. J. 


———___>—___—— 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

CONTRACT—TO OUST COURT OF JURISDICTION OF A 
CONTROVERSY INVALID.—Parties cannot by private 
agreement in advance of a controversy oust the court 





*To appear in 16 Vroom’s (45 N. J. Law) Reports. 


of jurisdiction. It is true that a matter in contro- 
versy, or a pending civil suit, may be finally submit- 
ted to arbitration or to the decision of a single judge, 
or by omitting to exercise their rights, the parties may 
waive them, as they choose, but they cannot by an 
agreement in advance, when no matter of dispute or 
controversy has yet arisen, forfeit their rights to a 
proper adjudication in the appropriate tribunal estab- 
lished by law, when a proper case may be presented. 
In the case of Insurance Co. v. Morse, 20 Wall. 445, this 
point was very fully discussed, and it was there held, 
that as the Constitution of the United States secures 
to citizens of another State than that in which suit is 
brought, an absolute right to remove their cases into 
Federal courts, upon compliance with the terms of the 
judiciary act, neither a statute or the State nor an 
agreement of the litigant parties made in advance 
under it, justified a denial of the constitutional right. 
In support of this view we may refer also to the cases 
of Nate v. Hamilton Ins. Co., 6 Gray, 174; Hobbs v. 
Manhattan Ins. Co., 56 Me. 421; Scott v. Avery, 5 H. 
of L. Cas. 811, and Story Eq. Jur., § 670. It is true 
also that parties may impose as condition precedent 
to application to the courts, that they shall first have 
settled the amount to be received by an agreed mode 
of liquidation or adjustment, and this in many cases 
provides a much more appropriate tribunal for the 
purpose thana jury. Monongahela Navigation Co. v. 
Fenton, 4 W. & S. 205; Lauman v. Young, 7 Casey, 
306; Mentz v. Amenia Fire Ins. Co., 79 Penn. St. 480. 
The principle involved in these cases does not close the 
access of the parties to the courts of law, as the award 
of the arbiter is only enforceable there. Appeal of 
Rea. Opinion by Clark, J. 

(Decided Nov. 12, 1883.] 


DEFINITION — ‘‘ MINERALS’’ — PETROLEUM NOT A 
MINERAL—DEED.—A deed excepted from the grant 
‘“‘all timber suitable for sawing, also all minerals.” 
Held, not to except petroleum. It is true that pe- 
troleum isa mineral. But salt and other waters im- 
pregnated or combined with mineral substances are 
minerals ; so are rocks, clays and sands; any thing 
due from mines and quarries; in fine, all inorganic 
substances are classed under the general name of 
minerals. Bouv. L. Dic.; Wor. Dic.; Dan's Geology; 
Grey’s Botany. lf the reservation embraces all these 
things, it is as extensive as the grant, and therefore 
void. If then any thing at all is to be retained for the 
vendor, by some means the meaning of the word 
‘‘minerals ’? must be limited. The rule by which this 
may be done is well stated by Gibson, C. J., in the 
case of the Schuylkill Navigation Co. v. Moore, 2 
Whart. 477, as follows: ‘“‘ The best construction is that 
which is made by viewing the subject of the contract 
as the mass of mankind would view it; for,’’ continues 
the learned chief justice, ‘‘it may be safely assumed 
that such was the aspect in which the parties them- 
selves viewed it.’’ So Kennedy, J., adopting this 
same rule in the case of Gibson v. Tyson, 5 Watts, 34, 
when construing an exception in a deed ‘of all min- 
eral or magnesia of any kind,”’ says that by the bulk 
of mankind nothing is considered as a mineral except 
such things as be of a metallic nature, such as gold, 
silver, copper, lead, etc., and that in looking at the 
deed before him, under the general understanding, he 
would have hesitated about classing chromate of iron 
as a mineral, except that from the parol testimony it 
appeared the parties themselves regarded it as a me- 
tallic ore of some kind. Oil is regarded even by 
science and law as a mineral only because of its inor- 
ganic character, or as in Stoughton’s Appeal, 7 Nort. 
198, because of its forming part of of the freehold from 
which itis taken. Certainly in popular estimation, 
petroleum is not regarded as a mineral substance any 
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more than is animal or vegetable oil, and it can in- 
deed only be so classified in the most general or 
scientific sense. Dunham v. Kirkpatrick. Opinion by 
Gordon, J. 

[Decided Oct. 2, 1882.] 








MARYLAND COURT OF APPEALS AB- 
STRACT. 
JUNE, 20 1883.* 

PENALTY — TURNPIKE CHARTER— IGNORANCE OF 
LAW—ILLEGAL TOLL.—(1) Ignorance of the law will 
not excuse the offender, and consequently evidence of 
such ignorance is inadmissible. (2) If the stockholders 
of a turnpike company accept a charter, coupled with 
the condition and privilege to increase the tolls, pro- 
vided they complied with certain pre-requisites, and 
at a certain time the company has no right to increase 
the tolls without first complying with such pre-re- 
quisites, and at the time designated. Grumbine v. 
State of Maryland. Opinion by Stone, J. 


PARENT AND CHILD—MOTHERS RIGHT TO RECOVER 
FOR NEGLIGENT INJURY TO SON—DAMAGES—HIGHWAY 
—CONTRIBUTORY NEGLIGENCE. — (1) A mother sued 
the county commissioners of Hartford county to re- 
cover for injury done to her minor son, alleged to 
have been caused by the negligence of the defendants 
in not keeping a publie road in repair, over which the 
son was riding at the time he was injured. The father 
had died before the injury occurred. He/d, that the 
mother, the father being dead, was entitled to recover 
for the services of her minor son, provided he was at 
the time of the injury actually living with and sup- 
ported by her. That if the son were thus living with 
and supported by his mother, she was clearly entitled 
to recover for the care and labor of nursing him, and 
the expense and cost of medicines and medical attend- 
ance to which she was subjected on account of his in- 
jury, and which she procured for him. That the 
plaintiff was not entitled to recover for the pain and 
suffering of her son, nor for her own anxiety and 
suffering on his account. (2) The care and caution re- 
quired of one travelling on a public road is simply such 
as persons of common prudence ordinarily exercise. 
Commissioners of Hurtford County v. Hamilton. 
Opinion by Miller, J. 


STATUTE OF FRAUDS—AGREEMENT NOT TO BE PER- 
FORMED WITHIN YEAR.— The defendant on the 8th of 
March, 1880, while negotiating for the purchase of a 
mill, found the plaintiff in charge of the same, and said 
to him: “If I buy this mill from M. P., I will employ 
you to take charge of it fora year, and will pay you 
$1000 a year.’’ The plaintiff accepted the offer, and 
was afterward notified by the defendant that he had 
made the purchase. The plaintiff, on the day he was 
so notified, entered the service of the defendant, and 
was soon afterward discharged. In an action by him 
for a breach of the contract, it was held, that conceding 
there was a perfect contract entered into by the 
parties on the 8th day of March, 1880, the remedy upon 
it was not barred by the Statute of Frauds as being for 
services not to be completed within a year. When 
there is a possibility that the services may be per- 
formed within a year. the remedy fora breach of the 
contract is not barred by the statute. In Fen- 
ton v. Emblers,3 Burrows, 1281, it is said: ‘*The 
Statute of Frauds plainly means an agreement not to 
be performed within the space of a year, and expressly 
and specifically so agreed. A contingency is not 
within it; nor any case that depends upon contin- 
gency.’ This construction of the statute has received 








an unqualified recognition in this State. In the case 
of Ellicott v. Peterson’s Ex'rs, 4 Md. 488, it is said: 
“These principles have been recognized by innumera- 
ble decisions both in England and in this country. 
And in pursuance of the principles which they sustain, 
especially that of the case of Peter v. Compton, Skin- 
ner, 353, it has been held both in England and in these 
States, the statute will not apply where the contract 
can by any possibility be fulfilled or completed in the 
space of a year, although the parties may have in- 
tended its operations should extend through a much 
longer period.” Cole v. Singerly. Opinion by Yel- 
lot, J. 





VERMONT SUPREME COURT ABSTRACT. 
MAY TERM, 1883.* 

HIGHWAY—LIABILITY OF TOWN FOR DEFECT CAUS- 
ING INJURY—DEFECT NEED NOT BEIN WAY.—In order 
to render a town liable for injury to a traveler on the 
highway from a defect, it is not necessary that the de- 
fect be in the way, if it is in such close proximity as to 
render travelling along the way dangerous. In Hay- 
den v. Attlebore, 7 Gray, 338, the injury arose from 
being precipitated into a cellar that was either within 
the limits of the way. or in such close proximity 
thereto as to render travelling along the way danger- 
ous. The defect complained of was the want of a rail- 
ing. The court said that the want of a railing neces- 
sary to the safety of travellers was a defect in the way 
itself, for which the town was liable. In Coggswell v. 
Lexington, 4 Cush. 307, the injury was occasioned bya 
post outside the way as located. The court not decid- 
ing whether the town had theright as against the 
owner of the land on which the post stood to enterand 
remove it, said ‘‘it clearly had the right, and it was its 
duty, if it could not lawfully remove the post, to place 
such a fence or other barrier between it and the road 
as would have rendered the road safe.”’ The law of 
Massachusetts on this subject is tersely stated by 
Gray, C. J., in the recent case of Puffer v. Orange, 122 
Mass. 389. ‘“*A town is bound to erect barriers or rail- 
ings, where a dangerous place is in such close 
proximity to the highway as to make travelling on the 
highway unsafe. But it is not bound to do so, to pre- 
vent travellers from straying from the highway, 
although there is adangerous place at some distance 
from the highway which they may reach by so stray- 
ing.’ In Warner v. Holyoke, 112 Mass. 362, the court 
says: ‘*The law has nowhere undertaken to define at 
what distance in feet and inches a dangerous place 
must be from the highway in order to cease to bein 
close proximity to it. It must necessarily be a practi- 
cable question, to be decided by the good sense and 
experience of the jury.’’ It seems to us that this is 
the only practical rule that can be adopted; and that 
asa general rule,it is for the jury to say,in the concrete 
case, whether the place is sufliciently near the high- 
way to render travelling upon it unsafe unless guarded 
against, and that, as said in Adams v. Natick, 13 Allen, 
432, this “‘ must be determined by the character of the 
place or object between which and the travelled road 
it is claimed that the barrier should be interposed.’’ 
As said by Hoar, J., in Alger v. Lowell, 3 Allen, 405: 
“The true test is not whether the dangerous place is 
outside of the way, or whether some small strip of 
ground not included in the way must be traversed in 
reaching the danger, but whether there is such a risk 
of a traveller, using ordinary care in passing along the 
the street, being thrown or falling into the dangerous 
place that a railing is requisite to make the way itself 
safe and convenient.’’ Drew v. Town of Sutton. Opin- 
ion by Rowell, J. 








*To appear in 60 Maryland Reports. 





*Appearing in 55 Vermont Reports, 
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LIBEL—AMBIGUOUS CHARGE — EVIDENCE — OTHER 
STATEMENTS TO SHOW ANIMUS.—(1) In an action for 
a libel, where the language used is ambiguous or iron- 
ical, the plaintiff's acquaintances may state their un- 
derstanding as to whom the libellous charge refers,and 
what itimputes. As Abbott, C. J., in Bourke v. War- 
ren, 2C. & P. 307, says: “It is not necessary that all 
the world should understand the libel; it is sufficient 
if those who know the plaintiff can make out that he 
isthe person meant.’’ The doctrine that in such 
cases the witness may state his understanding of the 
language used is recognized in 2 Greenl. Ev., § 417; 
Leonard v. Allen, 11 Cush. 241; Stacy v. Port. Pub. 
Co., 68 Me. 279; Smith v. Miles, 15 Vt. 245; Odgers 
Libel and Slander, 539. (2) The defendant, after suit 
was brought, published another article referring to the 
plaintiff by name. It was admissible to show the 
animus, the intention, in publishing the first article. 
Also what one of the defendants said, a few days after 
the first publication, manifesting a hostile feeling 
toward the plaintiff, was admissible. “Any words 
written or spoken of the plaintiff before or after those 
sued on, or even after the commencement of the 
action, are admissible to show the animus of the de- 
fendant.”” Odgers, 271. ‘‘The second paragraph was 
admissible to show what the intention of the defend- 
ant was in publishing the first.’’ Bosanquet, J., in 
Barwell v. Adkins, 1 Man. & Gra. 807. Knapp v. Ful- 
ler. Opinion by Powers, J. 


SALE—CONDITIONAL SALE OF CHATTEL— FORFEI- 
TURE—DEMAND— WAIVER.— By the conditional sale if 
the vendee failed to pay the note according to its 
tenor, he forfeited what he had paid, and the vendor 
could take the wagon. There was a failure to fully 
pay; but the vendor allowed the wagon to remain with 
the vendee; and he accepted payments after the last 
installment was due. Without making a demand he 
brought suit to recover the balance of the note, attach- 
ing the wagon and holding it by virtue of the attach- 
ment until the trial commenced, when he entered a 
non-suit, and claimed to hold it under the written 
contract. Heldifa demand were necessary the bring- 
ing of the suit was sufficient. By making the attach- 
ment the defendant did not waive his right to the 
wagon under the conditional sale; nor was he estopped 
from asserting his right. Nor did he waive the causes 
of forfeiture arising from default of payment by ac- 
cepting payments after the note was due. Hutchings 
Munger, = N. Y.155; Manufacturing Co. v. Teetzlaff, 
13 Rep. 511; Taylor v. Finley, 48 Vt. 78. Matihews v. 
Lucia. Gondan by Rowell, J. 


————— 


MINNESOTA SUPREME COURT ABSTRACT. 

CARRIER—CONTRACT LIMITING LIABILITY DOES NOT 
EXCUSE NEGLIGENCE.— A contract contained in a 
shipping billgiven by a railroad company, and agreed 
to by the shipper relieving the company from liability 
for loss in transporting horses. Held not to relieve the 
company from liability for loss through its own negli- 
gence. A railroad company which undertakes to 
transport live-stock for hire for such persons as choose 
to employ it, assumes the relation of a common car- 
rier, and becomes chargeable with the duties and obli- 
gations which are incident to that relation. Kimball 
v. Rutland & B. R. Co., 26 Vt. 247; Rixford v. Smith, 
52 N. H. 355; Clarke v. Rochester & S. R. Co., 14.N. 
Y. 570; Evans v. Fitchburg R. Co., 111 Mass. 142; St. 
Louis & S. E. R. Co. v. Dorman, 72 IL. 504; Powell v. 
Pennsylvania R. Co., 32 Penn. St. 414; Great Western 
R. Co. v. Hawkins, 18 Mich. 427, 435. The law has 
been determined in this State,andin most of the 
United States,as well asin the Federal Supreme 





Court, to be that a common carrier of goods cannot by 
contract relieve himself from liability for his own neg- 
ligence. Christenson v. American Express Co., 15 
Minn. 270; Shriver v. Sioux City & St. P. R. Co., 24 id. 
506; Railroad Co. v Lockwood, 17 Wall. 357; Bank of 
Kentucky v. Adams Ex. Co., 93 U. S. 174. Nor is there 
any reason why adifferent rule should prevail in re- 
spect to the transportation of live-stock, or of property 
under the care of the owner. The rule itself rests 
upon considerations of public policy, and upon the 
fact that to allow the carrier to absolve himself 
from the duty of exercising care and fidelity is in- 
consistent with the very nature of his undertaking. 
Moultonv. St. Paul, Minneapolis & Manitoba R. Co. 
Opinion by Dickinson, J. 

[Decided Aug. 2, 1883.] 


COURT OF APPEALS DECISIONS. 


Page following decisions were handed down Fri- 

day, February 8, 1884. 

Judgment reversed, new trial granted, costs to abide 
event. The appeal from the order denying the motion 
to vacate the order of arrest dismissed, with costs 
against the appellant, Edwin L. Hayes—Agnes Y. 
Humphrey, respondent, v. Mary E. Hayes and another, 
appellants. Judgment affirmed, with costs against 
the appellant—Jln re Estate of John C. Zabrt. Judg- 
ment affirmed with costs—//enry C. Simms, respond- 
ent, v. George Vogt and another, appellants: Michael 
Hynes, respondent,v. Zhomas L.Latterson and another, 
appellants; Louis De V. Wilder, appellant, v.. Lafay- 
ette Ranney and another, respondents; George W. 
Mead, respondent, v. Mary C. Jenkins and others, ap- 
pellants; George Godfrey, administrator, ete., respond- 
ent, v. Ogde n P. Fell, appellant. Judgment of Gen- 
eral Term reversed ; that of Special Term affirmed 
with costs—Susan M. Murray and another, executors, 
respondents, v. Phebe Marshall, appellant.——Judg- 
ment of General Term reversed; that of Special Term 
modified according to opinion, costs of both part 9 sto 
be paid out of the estate of te — Jeanie De F. K. 
Barbour, an infant, appellant, Robert W. De Forest 
and another, executors, semmmndionae. Judgment re- 
versed, new trial granted, costs to abide the event-- 
John J. Townsend, respondent, v. New York Life ln- 
surance and Trust Co., appellant.—Judgment af- 
firmed with costs to the respondent, and appellants to 
be paid out of the estate—Waller 2. Tillman, in his 
own rightand as executor, ‘, Eliza Augusta Davis, 
and the executors of William N. Davis, appellants, and 
Isaac EK. Bird, impleaded, ete., respondent. Judg- 
ment affirmed with costs to the respondent, payable 
out of the fund—Ann Reese, respondent, v. William 
Smythe, superintendent, etc., appellant.——Order af- 
firmed with costs—/n re Application of the New York, 
West Shore & — PR. Co., to acquire lands, respond- 
ent, of Johanna Par and others, appellants. Appeal 
dismissed with costs—Bolton Hall and others, appel- 
lants, v. United States Reflector Co., respondent. — 
The cases argued were: Appeal from judgment of af- 
firmance by General Term of a conviction of misde- 
meanor and sentence to pay a fine of $25. Argued by 
William F. Kintzing for appellant; John Vincent, as- 
sistant district-attorney for respondent—/eople, re- 
spondent, v. John M. Myres, appellant. Appeal 
from judgment of General Term, first department, af- 
firming judgment rendered upon the verdict of a jury. 
Argued by A. J. Vanderpoel for appellants; 8. P. 
Nash for respondents—John L. Sutherland and another, 
executors, respondents, v. Lauren C. Woodruff, ap- 
pellant. Appeal from judgment of General Term, 
reversing the order and decree of the Surrogate’s 
Court of Chautauqua county. Submitted — Nancy 
Watts and others, respondents, v. James Ronald, execu- 
tor, etc., appellant.——Appeal from judgment of af- 
firmance by General Term of the decree of the Surro- 
gate’s Court of Queens county iu admitting a codicil of 
the last will and testament of Margaret Woolley to 
probate—Benjamin Woolley, executor, appellant, v. 
Sarah E. Woolley and Minor > eee respondents. 

The court took a recess to Feb. 25. 
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The Albany Law Journal. 


ALBANY, FEBRUARY 23, 1884. 











CURRENT TOPICS. 


OME recent citations in this journal from 31st 
Hun were by misprint attributed to 30th Hun. 


[t is amusing to see how earnest our western con- 
temporaries, the Chicago Legal News, the Central 
Law Journal, and the Denver Law Journal are in 
opposition to the judges’ gowns. We stirred up a 
hornet’s nest by saying ‘‘it would not hurt our 
western communities if their courts were held in 
higher respect. * * * Better have judges in 
gowns than lynchers in masks.” Upon this the 
Denver Law Journal remarks: ‘‘ We agree with our 
contemporary in these sentiments expressed by him. 
But would judges in gowns prevent lynchers in 
masks? Would the presence of a judge in his 
gown repel a party of lynchers about to inflict the 
penalty of death upon a red handed murderer, of 
whose guilt there is no doubt? We believe that 
the true remedy is to have a more honest adminis- 
tration of the law, to make the prosecuting officer 
an appointive instead of an elective officer, depend- 
ing for his position on the votes of the very class 
of people who are most frequently amenable to the 
law. We would give the State the benefit of the 
ablest counsel experienced in law, instead ef select- 
ing for prosecutor some beardless youth just out of 
alaw school, or as is more frequently the case, some 
frequenter of the corner grocery or pot-house poli- 
tician, ignorant often of the very elements of 
criminal law. It is the want of ability in the 
prosecutor, while the defendant has the ablest and 
most astute counsel, and the tendency of the courts 
to give every advantage to the defendant, which 
so often results in a miscarriage of justice, and cre- 
ates a want of confidence in our courts. Out of 
this arises lynch law. Can a gown restore confi- 
dence in the integrity of a court, in which a man 
of whose guiit there can be no question, is set at 
liberty through a mere technicality ? Confidence 
in the honesty of the judge begets respect for the 
court, and such respect is far more desirable, and 
tends more to elevate the popular ideas of law and 
of the courts than all the gowns with which the 
judges could be robed. Prompt, swift and impar- 
tial justice administered by the courts is the true 
mode of elevating the popular idea of law and of 
the court. We suggest that our contemporary join 
with us in laboring to elevate the popular idea of 
the law and the courts by insisting on the prompt, 
speedy and impartial administration of justice by 
the courts, and dispense with gowns for the judges.” 
This of course goes mainly to the matter of the ineffi- 
ciency of the prosecuting attorneys, and yet we do 
not see how having the judge wear a gown could ren- 
der the prosecuting attorney any less efficient than 
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our western contemporary confesses that he is. But 
we still suspect that lynching prevails in the west 
because of a public disbelief in the ability and in- 
dependence of judges as well of as prosecuting at- 
torneys. We do not have any lynching in this 
State, whatever may be the reason for it in the 
west. 


The Central Law Journal gets more excited over 
the matter than is necessary, and taiks of our 
‘grotesque humor,” ‘‘abuse,” ‘‘taking offense,” 
etc. We hope that our brother does not carry any 
weapon more deadly than a ‘‘ pocket pistol,” else 
this temper of his may prove dangerous to his near 
neighbors. But he continues: “If the judges of 
New York must be dressed in silk before the peo- 
ple will treat them with respect, then we think our 
Albany contemporary would be more in place in 
confining its attention to home necessities, rather 
than in casting slurs at our western courts. The 
western courts of last resort are held in as high re- 
spect by the people as that of New York, and the 
ability of the western bench will compare with that 
of the court whose members our contemporary 
would robe. If there is a marked lack of respect 
in western communities for the administration of 
justice, it is for the verdicts of juries, and not for 
the opinions of the courts of last resort. Occasion- 
ally the latter make mistakes, and we have freely 
criticised them, but we have never conceived the 
idea of concealing their lack of ability, if there be 
any such lack, by covering them with robes, where- 
with to inspire the people with awe. We have no 
hesitation in saying that we would give more for 
the opinion of the Supreme Court of Michigan than 
for that of New York’s pet court, even if its judges 
were in gowns. Yet this is one of the courts 
which deals with the interests of our western com- 
munities.’ So it seems that the objectors do not 
agree among themselves. According to the Central 
lynching springs from lack of confidence in the 
verdicts of juries, and not from the inefficiency of 
the public prosecutors, as the Denver writer puts 
it. In many of the western States the public have 
so little confidence in their judges that they forbid 
them to comment on the facts tothe jury. The 
books are full of new trials for disregard of this 
injunction. We are not so much afraid of our 
judges as that. Buta public that cannot trust its 
own juries may well muzzle its judges, and ought 
to, to be consistent. There certainly is no better 
court than the Supreme Court of Michigan, as we 
have more than once before remarked, but would 
the Central Law Journal think any less of it if its 
judges should put on gowns? After all, our west 
ern brethren may be right about the dress of their 
judges. We do not assume to dictate. Has it 
ever occurred to them that our judges and our bar 
may be the better fitted to pronounce upon the 
question in our own State? When our judges put 
on the gowns, as we suppose they will, the reports 
of the Court of Appeals of this State, we predict, 
will not fall off in circulation in the west. 
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A correspondent of the Delhi Republican also op- 
poses the gowns, and says we are ‘‘ cool if not mod- 
est.” We hope we are both. The gowns are both. 
The correspondent quotes De Tocqueville’s approba- 
tory comment on the absence of ‘‘ ceremo- 
nial costumes,” and dwells on the custom 
of our judges to sit without gowns, and 
distinguishes the case of military uniforms be- 
cause they are prescribed by law, but he has not a 
word to say about the gowns of the Supreme Court 
judges. He also speaks of the superior simplicity 
of the early times of the republic, forgetful of 
Washington's four- (or six-) horse State carriage, 
and of the insuperable etiquette of the old White 
House. The correspondent of course quotes the 
somewhat familiar expression about crooking the 
pregnant hinges of the knee, but he winds up with 
an entirely unique and telling metaphor of ‘‘ our 
democratic pyramid of liberty, fraternity and 
equality.” We have not proposed to go back to 
the pyramids, but only to the fathers who put 
gowns on their judges, and whose degenerate off- 
spring left them off through carelessness. 


Speaking of robes, we betook ourself to Wash- 
ington the last week to behold a sight which we 
had never seen —the Supreme Court in session, 
and to see if there is really any thing so objectiona- 
ble about their robes. To our disappointment we 
found the court taking a vacation for the month, 
which it seems is their uniform custom. ‘‘ Vaca- 
tion” means a time for consultation and writing 
opinions. We were enabled, however, to see the 
court in detail, and to hear from them individually, 
which was much pleasanter than to hear some 
tedious lawyer lecturing them on elementary princi- 
ples, and to undergo the possible shock of the 
robes. Wealso visited the chambers of our Na- 
tional legislators, and although perhaps it is a little 
outside our jurisdiction we will venture to suggest 
that it would be better manners if the Senate 
would not compel the chaplain to pray for empty 
seats at noon, and if the leading members of the 
House would not smoke in public session. Also 
that the atmosphere of both chambers is perfectly 
abominable— literally as bad as that of an Irish tene- 
ment house. Our own capitol has cost a good deal 
of money, and one of the rooms is deficient in 
acoustic properties, but all are well ventilated. 


A correspondent, whose communication appears 
in another column, thinks that we were not respect- 
ful enough to Mr. Carter’s pamphlet on Codification. 
We thought we paid it the greatest respect by read- 


ing it. We hope we said nothing disrespectful. 
The worst we said of it was that it was toolong, 
and that very few would read it. We stick to this, 
and we think Mr. Carter will realize the truth of 
our criticism when he reads (as we presume he will) 
Mr. Field’s short answer — an answer so short that 
everybody will be sure to read it without troubling 
themselves about the pamphlet to which it is an 


answer, and an answer so conclusive, as it seems to 
J 





us, that it leaves no room for areply. Some ad- 
mirer of Mr. Carter has come out in The Nation with 
a pronunciamento against codification, in which 
there is an amusing attempt to conceal favoritism 
under the guise of impartiality. We have the 
greatest respect for The Nation's literary ability and 
authority; none at all for its politics or its law. We 
never knew it to be right on a legal matter yet. 
Even The Nation concedes the usefulness of ‘‘tem- 
porary statutes,” but it prefers that the judges shail 
make them. All these theorists will find themselves 
defeated one of these days — perhaps not this year 
nor next — by the success of what they deny. The 
man will get up and walk in spite of their denial 
of the power of motion. Meantime we turn and 
point from Mr. Carter and Zhe Nation to Story, 
Metcalf and Greenleaf, and we ask our readers to 
peruse their opinion of codification given in our 
last issue, and the opinions of the current working 
of the system in California. There is just one point 
in which Zhe Nation is right. The Code of Civil 
Procedure, as it now stands, is an argument against 
codification. Mr. Throop spoiled Mr. Field's Code. 
Let us be careful to avoid another voluminous and 
obscuring glossary of this kind. 


The Tribune is circulating postal cards, with a re- 
quest for answers to these questions. “1. Are you 
in favor of Codification of the Common Law in this 
State ? 2. Are you in favor of the proposed ‘ Field 
Civil Code?’ 3. Why?” The Zribune ought to 
have added: ‘‘4. Have you read the proposed 
‘Field Civil Code?’” We have a strong suspicion 
that the answers to questions one and two from the 
class to whom the Tribune will send will be unani- 
monsly in the negative, and that the answers to 
question four would be nine-tentlis in the negative. 


Sir John Mellor does not believe in oaths, and 
declares that he is ‘‘ profoundly convinced by a 
long judicial experience of the general worthless- 
ness of oaths, especially in cases in which their 
falsity cannot be tested by cross-examination, or be 
criminally punished,” and that therefore he ‘‘ has 
become an advocate for the abolition of oaths as a 
test of truth.” Bentham and Pothier were of the 
like opinion. The latter said: ‘‘A man of integ- 
rity does not require the obligation of an oath to 
prevent his demanding what is not due to him, and 
a dishonest man is not afraid of incurring the guilt 
of perjury. In the exercise of my profession for 
more than forty years I have not more than twice 
known a party restrained by the sanctity of the 
oath from persisting in what he had before asserted.” 
All this is chimerical. Unless it is conceded that 
oaths induce perjury, they must be useful at least 
as a profession that the witness is telling the truth, 
and recognizes the solemnity of his situation. But 
oaths tend to make truthful men careful, moderate, 
and candid, however ineffectual they may be with 
dishonest men. 
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NOTES OF CASES. 


N Brewer v. Lamar, Supreme Court of Georgia, 
November, 1883, 17 Rep. 201, it was held that 

an injunction will be granted to restrain the maker 
of a compound from using his name, or the trade- 
mark of the medicine, when for a good considera- 
tion he has sold the nght to make and vend it, and 
has stipulated that he will not use his own name, 
or permit another to use it for that purpose, and has 
transferred his trade-mark thereto to the purchaser. 
The court said: ‘‘A contract is declared void un- 
der our Code when it is ‘in general restraint of 
trade.’ Code, § 2750. This is but the announce- 
ment of a principle long recognized in the common 
law. In the case of Holmes v. Martin, 10 Ga. 508, 
this court announced, in construing a contract in- 
volving this question: ‘A contract in general re- 
straint of trade is void, but if in partial restraint 
of trade only, it may be supported, provided the 
restraint is reasonable, and the contract founded on 
a consideration.’ This distinction between such 
stipulations as are in general restraint of trade, and 
such as are in restraint of it only ‘as to particular 
places and persons or for a limited time,’ has long 
been recognized both in England and America; the 
latter, if founded on a good and valuable considera- 
tion, are valid; the former are invariably prohib- 
ited. The reason assigned for this difference is, 
that all general restraints tend to promote monopo- 
lies and tend to discourage industries, enterprise, 
and fair competition, which reason does not apply 
to partial restraints. This distinction between gen- 
eral restraints and partial restraints has been recog- 
nized by this court also in 30 Ga. 414; 45 id. 319; 
58 id. 567. This question was elaborately discussed 
and many cases reviewed and cited in the leading 
case of Morse Drill and Machine Co. v. Morse, 103 
Mass. 73. In Leather Cloth Co. v. Lorsont, L. R., 9 
Eq. 345, the plaintiffs purchased a right of a cer- 
tain process of manufacture, with an agreement by 
the vendors that they would not directly or indi- 
rectly carry on, nor would they, to the best of their 
power, allow to be carried on by others in any part 
of Europe, any company or manufactory having 
such manufacture for its object, or in any way 
interfere with the exclusive enjoyment of the 
purchasing company of the benefits agreed to be 
purchased. It was held that the restraint was rea- 
sonable, and not greater, having regard to the sub- 
ject-matter of the contract, than was necessary for 
the protection of the purchasers, and it was en- 
forced against the vendors, But are the covenants 
of this contract in general restraint of trade? The 
stipulation which, 1t is alleged, is void for all that 
cause is in these words: ‘TI agree never to use, or 
permit my name to be used, or any preparation 
which could be recommended and sold for the same 
purpose.” Defendant below had already stipulated 
and did sell all his interest, with trade-mark, etc., 
in the ‘Lung Restorer’ to the defendants in error. 
Then in the stipulation above he agrees further 


‘never to use, or permit my name to be used, on 





any preparation which could be recommended and 
sold for the same purpose.’ This stipulation does 
not forbid him to manufacture and sell such a 
preparation as he may compound, but that he will 
not himself use his name, or permit his name to be 
used, on any such preparation. The only restraint 
the covenant imposes on him 1s that his name shall 
not appear by his consent on any such preparations. 
Can this stipulation be said to be in general re- 
straint of trade, or is it not rather a partial restraint, 
and is it at all unreasonable? The absence of his 
name may limit the sales of any new preparation he 
may compound; the preparation may be wanting in 
the magic word, but for its absence he contracted 
and received a consideration therefor. He may 
compound and sell a score of other nostrums to cure 
the diseases for which the ‘Lung Restorer’ 1s fitted ; 
the only exhibition is, he must not put on them the 
cabalistic word ‘ Brewer,’ and thus violate the con- 
tract into which he has entered. That he has done 
this the evidence abundantly shows, when he pub- 
lished and offered upon the market ‘ Brewer’s Sar- 
saparilla Syrup,’ professing to be a permanent cure 
for all diseases of the lungs and throat.” 


For a lawyer’s wife to make her husband’s clerk 
jealous of her husband is ‘‘ extreme cruelty,” justi- 
fying a divorce. In Carpenter v. Carpenter, Kansas 
Supreme Court, November 9, 1883, 1 Pac. Rep. 122, 
it appeared that the defendant prepared and sent 
anonymous letters to a clerk in the office of her hus- 
band, falsely charging that a criminal intimacy ex- 
isted between her husband and the wife of such 
clerk; and also prepared and sent anonymous let- 
ters to the editors of newspapers at Leavenworth, 
making similar charges, with the expectation that 
such charges would be published in the newspapers 
and be made public. Her husband, at the time, 
was a member of a church, and professed to be an 
honest and faithful Christian, and had high aspira- 
tions for political preferment. These charges not 
only tended to wound his feelings and to destroy 
his peace and happiness, and to impair his bodily 
health, but they were also naturally calculated to 
put his life in jeopardy; they were naturally calcu- 
lated, if the clerk believed that they were true, and 
that a criminal intimacy existed between the plaint- 
iff and the clerk’s wife, to cause the clerk to take 
vengeance on the plaintiff. J/eld, that this conduct 
on the part of the plaintiff's wife constituted “ ex- 
treme cruelty,” within the meaning of the statute. 
The court said: ‘‘The legal question that arises 
upon these facts is whether they constitute ‘extreme 
cruelty’ or not, within the meaning of the divorce 
statute. It was formerly thought that to constitute 
extreme cruelty, such as would authorize the grant- 
ing of a divorce, physical violence was necessary; 
but the modern and better considered cases have 
repudiated this doctrine as taking too low and sen- 
sual a view of the marriage relation; and it is now 
very generally held that any unjustifiable conduct 
on the part of either the husband or wife which so 
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grievously wounds the mental feelings of the other, 
or such as in any other manner endangers the life 
of the other, or so utterly destroys the peace of 
mind of the other as to seriously impair the bodily 
health or endanger the life of the other, or such as 
utterly destroys the legitimate ends and objects of 
matrimony, constitutes ‘extreme cruelty’ under the 
statutes, although no physical or personal violence 
may be inflicted or even threatened. Gibbs v. Gibbs, 
18 Kans. 419; Bennett v. Bennett, 24 Mich. 482; 
Goodman v. Goodman, 26 id. 417; Palmer v. Palmer, 
45 id. 151: Whitmore v. Whitmore, 49 id. 417; Ca- 
ruthers v. Caruthers, 13 Iowa, 266; Wheeler v. 
Wheeler, 53 id. 511; Powelson v. Powelson, 22 Cal. 
858, 361; Smith v. Smith, 8 Or. 100; Kennedy v. Ken- 
nedy, 73 N. Y. 369; Latham v. Latham, 30 Gratt. 
307; Black v. Black, 30 N. J. Eq. 215, 221; Cook v. 
Cook, 3 Stockt. 195; Beyer v. Beyer, 50 Wis. 254; 
May v. May, 62 Penn. St. 206; Beebe v. Beebe, 10 
Iowa, 133. None of the foregoing cases are pre- 
cisely like the present case, but many of them sus- 
tain the principle above enunciated; and taken to- 
gether, they clearly show the tendency of modern 
thought upon this subject. The tendency of mod- 
ern thought is to elevate the marriage relation and 
place it upon a higher plane, and to consider it as a 
mental and spiritual relation, as well as a physical 
relation. Inthe present case the conduct on the 
part of the defendant below was not only such as 
would tend to wound the feelings of the plaintiff 
below, and to destroy his peace and happiness and 
to impair his bodily health, but it was also such as 
would tend to put his life in danger. The legiti- 
mate result of the conduct on the part of the de- 
fendant below in sending the anonymous letters to 
Col. Carpenter’s clerk, Mr. J. N. Mitchell, and in 
endeavoring in other ways to give currency to the 
charges that a criminal intimacy existed between 
Col. Carpenter and the clerk’s wife, would natur- 
ally be to cause the clerk, if he believed the insinu- 
ations of criminal intimacy between Col. Carpenter 
and his wife, to take the utmost vengeance upon 
Col. Carpenter; and the repetitions of these charges 
by sending anonymous letters to newspaper editors, 
with their intended publication in the Leavenworth 
newspapers, was naturally calculated to induce the 
clerk to believe that the charges were true, and to 
cause him to assault the supposed invader of his 
home and marital rights. Experience and observa- 
tion fully demonstrate that this is the natural order 
of things. Mrs. Carpenter’s conduct was well cal- 
culated to put Col. Carpenter’s life in jeopardy. 
Such conduct would also naturally tend to destroy 
his reputation and influence as a politician and offi- 
cer, and to deprive him of his office and means of 
subsistence, and to utterly destroy his happiness 
and peace of mind. And mental suffering may be 
much greater than physical suffering. And the 
treatment Col. Carpenter received from his wife 
must have caused him intense suffering, great an- 
guish of mind and spirit, and inexpressible sorrow. 
According to his own testimony, his grief was lit- 





erally overwhelming. It is our opinion, not only 
upon the authorities, but also as an independent 
proposition, that the conduct of Mrs. Carpenter 
toward her husband amounted to extreme cruelty 
within the meaning of the divorce statutes, and 
therefore that Col. Carpenter is entitled to the di- 
vorce prayed for in this action and granted to him 
by the court below.” 


COMMON WORDS AND PHRASES. 


+ —In Cadogan v. Palazi, Ch. Div., 49 L. 
i T. Rep. (N. S.) 666, a testatrix, only a small 
part of whose property was money in bank, be- 
queathed ‘‘one-half of the money of which I am 
possessed” to her sister, and the remainder to 
others. Held, that her whole personalty passed un- 
der the term ‘‘money.” The court said: ‘‘I am 
not only at liberty, but I am bound to give a liberal 
interpretation to the words to avoid an intestacy, 
and for these reasons I feel compelled to hold that 
the lady used the word money in this will in the 
popular sense as a description of all her personal 
estate, and Ido not think that any of the cases 
have laid down a rule which prevents that construc- 
tion. I do not forget that part of the personal es- 
tate consists of leasehold and furniture property, 
which is not aptly described by the word ‘ money.’ 
But Iam of opinion that I cannot exclude these, 
because the choice seems to me to be between con- 
struing ‘money’ to mean ‘cash at the bank’ or ‘ per- 
sonal estate,’ and on the whole I think the latter 
the true construction. One of the cwses I have 
mentioned, Prichard v. Prichard (ubi sup.), is, I 
think, an authority for this, so far as a decision on 
one will can help in construing another. Lease- 
holds and furniture, and all the personal estate, it 
was there held, passed by similar words. That case 
is at least an expression of opinion, in which I re- 
spectfully concur, that there should be no absolute 
technical meaning given to such a word as ‘ money’ 
in a will, but that its meaning in every case must 
depend upon the context, if there is any which can 
explain it, and upon those surrounding circum- 
stances which the court is bound to take into con- 
sideration in determining the construction.” 
Horse.—In People v. Pico, 62 Cal. 50, under a 
statute of larceny of ‘‘ horse or mare,” an indict- 
ment for larceny of a horse was held sustained by 
proof of larceny of amare. The court said: ‘‘ Al- 
though the courts of some of the States have held, 
under a statute similar to that of this State (section 
487, subdivision 3, Penal Code), where both words 
‘horse’ and ‘mare’ are used, the proof must agree 
with the indictment as to the sex of the animal, yet 
as at common law the word ‘horse’ was used in its 
generic sense, and was held to include all animals 
of the horse species, whether male or female, we 
are of opinion that the Legislature of this State, in 
using the word ‘mare,’ did not intend to modify 
or change the common-law rule, but inserted the 
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word possibly for more definiteness.” If this was 
what the Legislature intended, it seems to us they 
did not carry their ‘‘ definiteness” far enough for 
safety. 

WHEREFORE. — This means, ‘‘ for which reason.” 
Ins. Co. v. Wright, 55 Vt. 526. 

PREMISES. —In an insurance policy on goods 
alone, the expression ‘‘ premises insured’ does not 
mean the goods, but the building. The court said: 
‘* We are not referred to, nor have we been able to 
find, any adjudged case, or other recognized legal 
authority, which gives to the word ‘ premises’ (ex- 
cept as used in conveyancing and the drafting of 
pleadings, etc.), any other legal definition than the 
one, time honored and generally understood, of 
‘lands and tenements.’ Nothing is insured by the 
policies in this case that comes within that defini- 
tion. In order to give the clause the construction 
contended for by the defendant as applicable to 
this case, we must add a new meaning to the word 
‘premises,’ and say that it means not only ‘lands 
and tenements,’ but ‘dry goods and groceries,’ We 
must go even further than this, and alter the very 
words of the contract, because the context is incon- 
sistent with such a definition of the word ‘ prem- 
ises,’ the prepositions both being inappropriate. 
The skilled draftsman who formulated these by- 
laws would scarcely have prohibited the keeping of 
gunpowder ‘upon or in the dry goods and groceries 
insured ;’ and we would therefore have to say that 
‘upon or in’ is equivalent to ‘among’ or ‘in the 


same building with,’ which would be directly in 
the teeth of the great lexicographers, who tell us 
that the distinctive meaning of ‘upon’ is ‘not un- 


der,’ and of ‘in’ ‘not outside of.’ That the taking 
of such liberties with the language of a contract 
which is plain, unambiguous and apposite, each 
word having a perfectly well-established and under- 
stood meaning, would be allowable under any cir- 
cumstances is matter of grave doubt. In the pres- 
ent case it would be not only giving an exceedingly 
liberal construction to the language of the contract, 
but straining that language to, if not beyond, its 
utmost tension in favor of the insurer instead of 
the insured, which, in view of the well-established 
rules and principles of the law, and the authorities 
above cited, as well as many others to the same 
effect, which might be referred to were cumulative 
authority necessary, we think would be wholly un- 
justifiable.” 

ConcEaAL. — This word, as used in a statute of 
limitations, was thus commented on in Frey v. Ault- 
man, 30 Kans. 181: ‘‘Suppose a merchant in the 
east absconds from his residence and comes to the 
city of Topeka, there engages in the same line of 
business under his own name, lives as open and 
public a life as other citizens of Topeka; can it be 
said that the manner of his departure from the east, 
and the failure of his creditors after reasonable 
efforts to discover his residence in Topeka, prove 
that he conceais himself, within the meaning of that 
section? Wethink not. We think the word ‘con- 





ceal’ contemplates some action here; that he passes 
under an assumed name, has changed his occupa- 
tion, or acts in a manner which tends to prevent the 
community in which he lives from knowing who he 
is or whence he came. It cannot be doubted that 
the Legislature has the power to make the statute 
of limitations absolute, and without any exceptions 
on account of concealment; and when we remem- 
ber that this statute has no extra-territorial force, 
and therefore contemplates acts and conduct of the 
party within our limits, it would seem difficult to 
say that a man who, going under his own name, 
lives in a community in as open and public a man- 
ner as any other citizen in the same line of business, 
is concealing himself from the service of process 
within this State.” 

Sounp HerautH. —This, in an insurance war- 
ranty, does not mean absolute freedom from bodily 
infirmity or tendency to disease. Morrison v. Wis- 
consin Odd Fellows’ Mututal Life Ins. Co., Wisconsin 
Supreme Court, January 8, 1884. The court said: “It 
would be most unreasonable to interpret the term 
‘in sound health,’ as used in contracts for life in- 
surance, to mean that the insured is absolutely free 
from all bodily infirmities or from all tendencies to 
disease. If that were its meaning we apprehend 
but few persons of middle age could truthfully say 
they were in sound health. Yet to obtain a life in- 
surance a person must say that, or its equivalent. 
It is absurd to suppose that Mr. Morrison intended 
to say in his application that he had no bodily in- 
firmity, and was aware of no tendency to disease, 
or that the company so understood him. Many 
cases have been adjudicated which give construc- 
tion to the term ‘good health,’ or ‘sound health’ 
(which means the same thing), as those terms are 
used in contracts for life insurance. Some of these 
cases are referred to in May Ins., § 295. They all seem 
to sustain the conclusion we have reached, that ‘a 
touch of dyspepsia coming on,’ which manifests it- 
self only after long intervals, which yields readily 
to medical treatment, and which is not shown to 
have been (as some of the cases put it) organic and 
excessive, is not inconsistent with a representation 
that the person so affected is in sound health, as 
that term is employed in contracts for life insur- 
ance,” 

en renee 
PRESUMPTIONS ARISING EROM THE USUAL 
COURSE OF BUSINESS. 


Rute I. In commercial transactions the presumption 
is that the usual course of business was followed by the 
parties thereto. 

‘‘Where ”’ it was once said by an English judge, ** the 
maxim of omnia rite acta preswmuntur applies there 
indeed, if the event ought probably to have taken 
place on Tuesday, evidence that it did take place on 
Tuesday or Wednesday is strong evidence that it took 
place on Tuesday.” (1) 


ILLUSTRATIONS. 
1. In an action against the acceptor of several bills 
of exchange which were made in November, 1850, and 


(1) Avery v. Bowden, 6 E. & B. 973 (1856). 
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became due on February 5th, and March 12th, 1851, the 
defense was that they were accepted by the defendant 
while an infant. It was proved that the defendant 
came of age March Lith, 1851. Held, that the presump- 
tion was that all the bills were accepted before he at- 
tained his majority.(2) 

2. It was alleged ina bill for relief that a certain 
agreement was in writing. The presumption is that it 
was signed.(3) 

3. A. and B. are proved to be carrying on business in 
partnership. The presumption is that they are inter- 
ested in equal shares.(4) 

In case 1 Jervis, C. J., said: ‘‘There is nothing on 
the face of the bill to show when it was accepted. 
Why then is it that this evidence is sufficient? It is 
because it must be presumed that the bill has been ac- 
cepted during its currency, and consequently before 
the commencement of the action; because it is the 
usual course of business to present bills for acceptance 
before the time for the payment of them has run out, 
and within a usual time after the drawing of them. * 
* * I decide this case upon this broad ground—that 
we are to presume, unless the contrary is shown that a 
bill of exchange has been accepted, not on the day of 
its date, but within a reasonable time afterward. It 
is not to be presumed that the acceptance took place 
after the maturity of the bill. That view disposes of 
the case as to all these bills—as to five of them because 
they became due before the defendant attained the 
age of twenty-one, and as to the sixth, because a 
reasonable time for its acceptance had elapsed before 
the defendant's majority." And Maule, J., added: 
“Although it is not usual to accept a bill on the day on 
which it is drawn, it is usual to do so at some early op- 
portunity after that day. Therefore where the drawer 
and acceptor are both living in the same town, the 
presumption is that the bill is accepted shortly —within 
a few days—after it is drawn; it being manifestly the 
iuterest of the drawer to bave a negotiable instrument 
made perfect as early as conveniently may be. The 
date of the bill therefore, though not evidence of the 
very date of the acceptance, is reasonable evidence of 
the acceptance having taken place within a short time 
after that day, regard being had to the distance the 
bill would have to travel from the one party to the 
other. Upon the same principle upon which that pre- 
sumption rests, it may be presumed in this case that 
the bills were accepted before they arrived at ma- 
turity.”’ 

** Where a partnership,” said Parke, B., ‘‘is found 
to exist between two persons, but no evidence is given 
to show in what proportions the parties are interested, 
it is to be presumed that they are interested in equal 
moieties.’’ 

So there is a presumption against the validity of a 
claim which has long lain dormant.(5) So non-user of 
a patent “amounts to avery strong presumption as to 
the invention not being useful.’’(6) 


RULE II. An agreement to pay for services rendered 
and accepted is presumed (a) unless the parties are mem- 
bers of the same family or near relatives (b). 


ILLUSTRATIONS. 
(A.) 
1. It is proved that medical services were rendered 
by A., a physician to B., deceased. The law presumes 
a promise by B. to pay for them.(7) 


(2) Roberts v. Bethell, 12 C. B. 779 (1852). 

(3) Rest v. Hobson, 1 Sim. & Stu. 543 (1824). 

(4) Farrar v. Beswick, 1 Moo. & R. 527 (1836). 

6) D. T.v. D. L. R., 1 P. & D. 127 (1867); Sibbering v. Earl of 
Balcarras, 3 DeG. & Sm. 735 (1850). 

(6) In re Bakewell’s Patent, 15 Moore P. C. 385 (1862). 

(1) In re Scott, 1 Redf. (N. Y.) 234 (1847), and see Burr v. 
Williams, 23 Ark, 244 (1861), as to goods furnished. 








In case 1 it ws said: ** As regards the debt of the 
executor against the estate, which is for medical ser- 
vice and attendance, it is satisfactorily proved that he 
was the family physician of the testator; that he, as 
such, attended him for several years, for which he had 
not received any pay. These services being valuable, 
the law presumes a promise to pay. It is competent 
however for the opposing party to show that the ser- 
vices were rendered gratuitously.”’ 


(B.) 

1. On the marriage of A. to B., the former went to 
live with B.’s father by invitation, without any agree- 
ment as to payment of board for bimself and wife. 
There is no presumption that he agreed to pay board. 
(8) 

2. A step-father assumes the parental relation 
toward B., an infant, the child of his wife by a former 
husband. On the other hand B. renders services to 
the step-father to a value in excess of his board and 
education. There is no presumption ofa promise to 
pay for such services.(9) 

3. The brother of A. after A.’s death presented a 
claim for services fora period of five years. During 
this time he was boarded and clothed by A. There 
wis no presumption of an agreement to pay him for 
these services.(10) 

4. A. and his wife boarded and lodged in the house 
of B., the brother of A., and assisted him in carrying 
on his business. There is no presumption that either 
the services on the one hand or the board and lodging 
on the other were to be paid for.(11) 

5. L. was the mother of K.’s wife and lived with 
them for ten years. There is no presumption of an 
agreement by her to pay for board, etc., during this 
time.(12) 

6. B. being out of employment went to live with C., 
and while there performed certain services for C. B.'s 
mother and C.’s wife were cousins. The law implied 
an agreement to pay the value of such services.(13) 

In case 2 it was said: ** Under certain circumstances 
where one man labors for another a presumption of 
fact will arise that the person for whom he labors is to 
pay him the value of his services. It is a conclusion 
to which the mind readily comes from a knowledge of 
the circumstances of the particular case, and the ordi- 
nary dealings between man and man. But where the 
services are rendered between members of the same 
family no such presumption will arise. We find other 
motives than the desire of gain which may prompt 
the exchange of mutual benefits between them, and 
hence no right of action will accrue to either party, 
although the services or benefits received may be very 
valuable.”” In case 5 it was said: “The law takes 
notice very properly of the customs of hospitality and 
friendly intercourse usual among mankind. This is it 
seems to us the basis of the distinction between cases 
where the partiesare not related by such ties, and 
those where they are so related. The counsel concedes 
that if the deceased had been K.’s mother instead of 
the mother of his wife, the law of the case would have 
been so. We perceive nothing to warrant a distinc- 
tion between the case put and the one before us.” In 
case 6 it was said: ‘‘Ordinarily where services are 
rendered by one person for another without any 





(8) Wileox v. Wilcox, 48 Barb. 327 (1867). 

(9) Williams v. Hutchinson, 3N. Y. 312 (1850); Andrus v. 
Foster, 17 Vt. 556 (1845). 

(10) Bowen v. Bowen, 2 Bradf. 336 (1853); Robinson v. Cush- 
man, 2 Denio, 149; Fitch v. Peckham, 16 Vt. 150 (1844); Weir 
v. Weir, 3B, Mon. 645 (1843). 

(1i) Davies v. Davies, 9 C. & P. 87 (1839). 

(12) King v. Kelly, 28 Ind. 89 (1867); Cauble v. Ryan, 26 id. 
207 


(13) Gallagher v. Vaught, 8 Hun, 87 (1876). 
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agreement in respect to compensation, the law will 
imply an agreement to pay what the services are fairly 
worth. There is however a well recognized exception 
to this general rule in respect to services rendered by 
near relatives and members of the same family, on the 
ground that the law regards such services as acts of 
gratuitous kindness and affection. * * * Thede- 
fendant’s wife and the plaintiff's mother are cousins. 
* *# * They were not therefore related at all, except 
by affinity, and we think such relationship not suffi- 
ciently near to place the parties withiu the exception. 
We have been unable to find any reported case that 
carries the doctrine to that extent. In fact although 
the elementary writers seem to lay down the excep- 
tion as broadly as it is stated above, yet all the re- 
ported cases confine it to cases of claims between mem- 
bers of the same family, and the courts refuse to im- 
ply a promise by reason of the existence of the family 
relation. * * * Wedo not think that the relation 
between the parties to this action was such as would pre- 
vent the law from implying an agreemeut to pay for 
services rendered.” 


Sus-Rute Il. Negotiable paper is presumed to have 
been regularly negotiated, and to be or to have been regu- 
larly held (14) (a.), except where it was procured or put 
in circulation through fraud or duress or is ulegal (b). 


ILLUSTRATIONS. 


(A.) 


1. A. is the holder of a promissory note. The pre- 


sumption is that he is a bona fide holder for value re- 
ceived.(15) 
2. In an action on a promissory note by the holder 


(14) The legal presumption is that every promissory note 
was given in the course of business and for value and that itis 
to be paid by the maker as the primary debtor. Bank of 
Orleans v. Barry, 1 Denio, 116 (1845), Miller v. McIntyre, 9 Ala. 
638 (1846); Dickerson v. Burke, 25 Ga. 225 (1858). ‘“*The pre- 
sumption is that a note is of the value of the sum promised 
thereby to be pald.”’ Loomis v. Mowry, 8 Hun, 311 (1876); 
Woodworth v. Huntoon, 40 Ill. 131 (1865); Curtiss v. Martin, 
20 id. 557 (1858); Kelley v Ford. 4 Ia. 140; Trustees v. Hill, 12 
id. 462; Wilkinson v. Sargent, 9 id. 521; Lathrop v. Donaldson, 
22 id. 235 (1867); Canal Bk. v. Templeton, 20 La. Ann. 141 
(1868); Scott v. Williamson, 24 Me. 343 (1844); Burnham v. 
Webster, 19 id 232 (1841); Earbee v Wolfe, 9 Port. 366 (1839); 
Cook v. Helms, 5 Wis. 107 (1856). But where fraud or illegality 
or duress is shown in its inception, the burden is on the 
holder to show regularity. Bailey v. Bidwell, 13 M. & W 
76; Harvey v. Towers, 6 Ga. 660; Fitch v. Jones, 5 El. & B, 288; 
Catlin v. Hansen, 1 Duer, 323; Gwin v. Lee, 1 Md. Ch. 445: 
Munro v. Cooper, 5 Pick. 412; Sistermansv Field, 9 Gray, 332 
(1857); Tucker v. Morrill, 1 Allen, 528 (1861); Beltzhover v. 
Blackstock, 3 Watts. 26; Vallet v. Parker, 6 Wend. 615; Bissell 
vy. Morgan, 11 Cush. 198 (1853); Perrin v. Noyes, 39 Me. 384 
(1855); Ellicott v. Martin, 6 Md. 509 (1854): Paton v. Coit, 5 
Mich. 505 (1858); Clark v. Pease, 41N. H. 414; Garland v. 
Lane, 46 id. 245; Perkins v. Prout, 47 ‘id. 389 (1867). In Ala- 
bama want of consideration like fraud casts the burden on the 
holder. Wallace v. Bank, 1 Ala. 567; Marston v. Forward, 5 
id. 347; Thompson v. Armstrong, 7 id. 256; Boyd v. McIver, 
11 id, 822 (1847); Ross v. Dunham, 35 id. 434 (1860). But the 
English rule is that where there is ‘‘ no fraud nor any suspi- 
cion of fraud, but the simple fact is that the defendant re- 
ceived no consideration for his acceptance, the plaintiff is not 
called upon to prove that he gave value for the bill.” Whit- 
aker v. Edmunds, 1 M. & R., 1 Ad. & Ell. 638, overruling. 
Thomas v. Newton. 2 C. & P. 606, and Heath v. Sanson, 2 B. & 
Ad 291. And see Robinson v. Reynolds, 2 Q. B. €34; Bailey 
v. Bidwell, 13 M. & W. 72; Berry v. Alderman, 14 C. B. 95; 
Smith v. Brame, 16 Q. B. 244. And the same rule is followed 
in most of the States. Holme v. Karsper, 5 Binney. 465; Knight 
v. Pugh, 4 W. & S. 445; Morton v. Rogers, 14 Wend. 576; 
Rogers v. Morton, 12 id. 484; Vather v. Zane, 6 Gratt. 246; 
Wilson v. Lazier, 11 Gratt. 477; Tucker v. Morrill, 1 Allen, 528 
(1861). 

(15) Goodman v. Simonds, 20 How. 343 (1857). 





against the indorser, it was not alleged that the plaint- 
iff was a holder for value. This is presumed.(16) 

3. An action is brought on a negotiable promissory 
note indorsed to the payee in blank. The defense is 
failure of consideration. The presumption 1s that it 
was transferred to the plaintiff on the day of its date. 
(17° 

4. A note is indorsed without date. The presump- 
tion is that the indorsement was made before the note 
became due.(18) 

“The law was thus framed and has been so adminis- 
tered,’’ it was said in case l, ‘‘in order to encourage 
the free circulation of negotiable paper by giving con- 
fidence and security to those who receive it for value; 
and this principle is so comprehensive in respect to 
bills of exchange and promissory notes which pass by 
delivery, that the title and possession are considered 
as one and inseparable, and in absence of any explana- 
tion, the law presumes that a party in possession holds 
the instrument for value until the contrary is made to 
appear, and the burden of proof is on the party attempt- 
ing to impeach the title. These principles are cer- 
tainly in accordance with the general current of au- 
thorities and are believed to correspond with the gen- 
eral understanding of those engaged in mercantile 
pursuits.”” Incase 2 it was said: ‘‘It does not ex- 
pressly appear in the declaration that the indorsees 
are holders for value. Value is implied in every ac- 
ceptauce and indorsemeut of a bill or note. The bur- 
den of proof rests upon vhe »ther party to rebut the 
presumption of validity and value which the law 
raises for the protection and support of negotiable 
paper.”’ In case 3 it was said: ‘‘In Parkin v. Moore, 
7 C. & P. 408, it was held by Baron Alderson that the 
burden of proving that the note was indorsed after it 
was overdue was upon the defendant, where he sought 
to defend by showing such facts as would constitute a 
good defense to a dishonored note, and this ruling, 
being submitted to the other judges, was confirmed by 
them. It may be that under the more precisely ac- 
curate use of the term ‘’ burden of proof ’’ as now held 
by the court, it would have been more correct to say 
that upon tbe production by the holder of a negotiable 
promissory note, indorsed in blank, the legal presump- 
tion is that it was indorsed at its date, and it is in- 
cumbent on the defendants to overcome that presump- 
tion by evidence. This must have been so understood 
in the present case, as the plaintiff had already pro- 
duced a note thus indorsed, and the question was upon 
the effect of the testimony offered to show that it was 
indorsed after overdue. Upon such a state of 
the case, it was the duty of the defendants to offer 
sufficient evidence to control the legal presumption 
arising from the indorsement of the note. In this 
sense the burden was upon the defendants.”’ 


(B.) 


1. In an action on a bill of exchange by an indorsee 
against the acceptor, there was evidence that the bill 
had been procured by a fraud on the defendant. This 





(16) Clark v. Schneider, 17 Mo. 295 (1852). 

(17) Noxon v. De Wolf, 10 Gray, 343 (1858), In Ranger v. 
Cary, 1 Metc. 369, it was said. ‘ A negotiable note being of- 
fered in evidence duly indorsed, the legal presumption is that 
such indorsement was made atthe date of the note or at least 
antecedently to its becoming due; and if the defendant would 
avail himself of any defense that would be open to him only 
in case the note was negotiated after it was dishonored. it is 
incumbent on him to show that the indorsement was in fact 
made after the note was overdue.” Stevens v. Bruce, 21 
Pick. 1938; Webster v. Lee, 5 Mass. 534; Hendricks v. Judah, 1 
Johns. 319. 

(18) Mobley v. Ryan, 14 Ill. 51 (1852); Pettis v. Westlake, 3 
Scam. 535; Walker v. Davis, 83 Me. 516 (1851); McDowell v. 
Goldsmith, 6 Md. [319 (1854); Hopkins v. Kent, 17 id. 117 
(1860). 
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cast the burden of proving that he paid value for it on 
the plaintiff.(19) 

2. In answer to an action ona promissory note the 
defendant pleads that it was illegal in its inception and 
that the plaintiff took it without value. The illegality 
is proved. The burden is cast on the plaintiff to show 
value.(20) 

8. A check on a bank was given by 8. to C., for a 
gaming debt. It was transferred to F., who brought 
suit on it against S. The burden was upon F. to prove 
that he took it bona fide and for value.(21) 

“When,” it was said in case 1, ‘the drawer or ac- 
ceptor of a bill of exchange has proved that it was pro- 
cured by fraud * * * the presumption that the in- 
dorsee paid value is overcome, and it is incumbent 
upon him to prove that fact before he can claim the 
protection which is vouchsafed by the law to a pur- 
chaser for value without notice.” In case 2 Baron 
Parke said: ** It certainly has been the universal un- 
derstanding that if the note were proved to have been 
obtained by fraud or affected by illegality, that 
afforded a presumption that the person who had been 
guilty of the illegality would dispose of it, and would 
place it in the hands of another person to sue upon it; 
and that such proof casts upon the plaintiff the burden 
of showing that he was a bona fide indorsee for value.”’ 
“ With clerks,” it was said in case 3, ‘‘ as with promis- 
sory notes, the presumption is that they are given 
upon a valid consideration, but this presumption being 
rebutted, the necessity is thrown upon the holder of 
proving that he received it in good faith, without no- 
tice of the illegality of the consideration.” 

A note payable one day after date, it is held in Geor- 
gia, is not entitled to this presumption.’”’ The pre- 
sumption “‘ it was said ’’ assumes that the onus lies on 
the defendant to show that the plaintiff took the note 
after its maturity. Ordinarily, that is when the note 
has some time to run from execution to maturity, this 
is true; but we do not think that principle applies to 
notes like this due one day after date; for the time 
run is so short that it is not probable that it should be 
put in circulation before maturity, at least not suffi- 
ciently so to raise such a presumption of the holder. 
Notes given due and payable at the time of their exe- 
cution or at one day after date, do not belong to that 
class of paper intended for registration and circulation 
for commercial purposes, in which all the presump- 
tions are in favor of the holder in order to protect in- 
nocent purchasers and to encourage and foster their 
circulation; but they are given more as an evidence of 
indebtedness by the maker to the pavee.” Beall v. 
Leaverett, 32 Ga. 105 (1861). 


Sr. Louis, Mo. 


Joun D. LAwson. 


CRIMINAL LAW REFORM. 


HEN in old and settled communities, where peo- 

ple are generally quiet and law-abiding, resort is 

had to lynch law to secure the punishment of crimi- 
nals, as has been the case in several instances in the 
States of Iowa, Illinois, Indiana and Ohio in the last 
year or so, such may be taken as an indication that 
** something is rotten in the State of Denmark.” The 
crimes committed by the persons who were thus sum- 
marily disposed of by “the country’’ were of such a 
flagrant and atrocious character, the certainty of their 
commission by the men who fell victims to the popu- 
lar wrath so absolute, the proof so abundant, that if 


(19) Ross v. Drinkard, 35 Ala. 434 (1860); Boyd v. McIver, 11 
id. 822 (1847). 

(20) Bailey v. Bidwell, 18 M. & W. 74 (1844). 

(21) Fuller v. Hutchins, 10 Cal. 523 (1858). 











our laws and courts enjoyed the confidence of the peo. 
ple, the citizens who took the law into their own hands 
would have refrained from doing so, though incensed 
at the crimes and criminals, knowing that the offenders 
would soon get their deserts in the due course of the 
administration of justice. The fact that they did not 
await the ordinary course of law, indicates that the 
confidence in proper results was absent. 

Let us inquire whether the condition of our laws is 
really such as to justify such popular distrust, and if 
so, then what the possible remedies are. 

As the heart of every good and honest man revolts 
against the commission of crime, so there seems to be 
a general disinclination to believe another has com- 
mitted acrime. From this arises not only the pre- 
sumption of innocence, with which the law surrounds 
every person charged with an offense during the in- 
vestigation into the same, but also an inclination in 
the mind of the average juryman to rather believe in 
the innocence of a man than in his guilt, frequently 
even in disregard of the evidence offered, or even if 
convinced of guilt, then at least to make the punish- 
ment light. It isa kind of sentimentalism, which of 
course the counsel for the defense try their utmost to 
kindle and turn to the advantage of their client. 

A most importaut point in favor of the defendant, 
and which has “let out’’ many a criminal, is the ne- 
cessity of ‘* proof beyond a reasonable doubt” upon 
all the material issues in the case to convict, which is 
urged upon the jury by the court, and harped upon by 
the prisoner’s counsel. 

Then there is the case with which changes of venue 
can be obtained from the county where the of- 
fense was committed to another one, necessarily in- 
cident to which is delay of the trial, and vexation 
and discouragement of the parties interested in the 
prosecution and their witnesses. In Indiana for in- 
instance, such change of venue can be had, where it 
is shown that the citizens of even a part of the county 
are excited or prejudiced against thc defendant (§ 
1769 Rev. Stat.), although it might be possible to ob- 
tain a hundred jurymen from other portions of the 
county who knew nothing of parties or subject-mat- 
ter of the prosecution. 

Again there are continuances which the defendant 
can obtain on many grounds, principal of which is the 
absence of witnesses, who may exist only in the 
prisoner’s imagination. 

Then there is the further circumstance that the in- 
quiry must be confined to the one case at issue, that 
the prisoner’s antecedents cannot be shown in evi- 
dence, that even if he has led a life of crime, when he 
enters the court to be tried for the last one of the 
series, the law throws around him a cloak of angelic 
purity and innocence, covering even ‘“‘a multitude of 
sins.” 

Then there is the case with which the prisoner can 
procure the testimony of his associates in crime in his 
behalf, which will manufacture circumstances of ‘self- 
defense, e. g., in murder cases, and which if sufficient 
to raise a reasonable doubt in behalf of the accused, is 
sufficient to acquit him. 

Then we have that ‘‘very present help in time of 
trouble,’’ the handy last resort for the prisoner, the 
“insanity dodge,’’ which might be called the ‘‘safe 
cure ”’ of the doctors of the criminal law, applied in 
all close cases, and which actually effects what it is ad- 
vertised for, it being sufficient to acquit, under the de- 
cisions of many of our highest courts, if the evidence 
raises a reasonable doubt of the sanity of the defend- 
ant. 

Last but not least, we have reversals by the Appel- 
late Courts of convictions for some technical defect in 
pleading a practice. 

All these are matters permitted under the present 
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condition of our laws, which go to aid the offender to 
escape his punishment, and often to cheat the gallows 
of its due. 

Is it a wonder, that under such circumstances, in 
cases of palpable guilt and heinous atrocity, even or- 
dinarily law-abiding citizens will not risk “‘the ways 
that are dark and the tricks that are vain’ with 
which the administration of the law abounds, and will 
administer speedy justice without the formalities of 
law? 

Although a lawyer bred and imbued with sufficient 
of the proverbial conservatism of the profession, still 
my sense of practical justice is superior to my respect 
tor the mere forms of law, and looking, for instance, 
at the result in the Emma Bond case in Illinois, I can- 
not blame my neighbors in Benton county for hanging 
Nelling at Fowler. 

But what remedies may be suggested to secure just 
results in criminal trials and thereby do away with 
lynch law ? 

In the first place we must teach our people to be- 
lieve in stern justice. We must teach them that there 
are such things as crimes, and that there are men that 
commit them; that they are entitled to no sentimen- 
tal sympathy on the part of their triers, but that the 
welfare of society demands that they should suffer the 
just consequences of their own evil acts. ‘* With what 
measure ye mete, it shall be measured unto you.” 

In the second place an inquiry into the general 
character of the accused and his previous history 
should be permitted. This is practiced on the con- 
tinent of Europe, and works the best effects. The de- 
fendant cannot justly complain of this. He made his 
antecedents; he is responsible for them; when he ap- 
pears in court to be judged by his fellow-men, he 
ought not to be enabled to appear better than he really 
is. It is a reasonable inference that a man who has 
committed crimes before is more likely to be the per- 
petrator of another one, when other facts and circum- 
stances point the same way, than one who never 
offended before. Such an inference may be a mis- 
fortune to a prisoner, but itis one arising out of his 
own fault. Generally speaking, such facts ought to 
be admissible in evidence on the trial of a cause, as 
would naturally be extra-judicially received by rea- 
sonable men to form a judgment from upon the same 
subject-matter. 

Continuances and changes of venue ought to be en- 
tirely within, the discretion of the trial court. The 
prisoner's own affidavit ought generally to be required 
to be substantiated by the affidavits of other reputable 
citizens. 

The term ‘reasonable doubt’ should be avoided. 
It is liable to mislead the jury. They should be told 
to convict if the evidence fully and fairly satisfied 
their judgments of the guilt of the accused. 

Counsel in their agreement should be confined to 
the facts in the case, and not be permitted to work 
upon the feelings and sentimental sympathies of the 
jury. 

As the State must furnish the accused a list of its 
witnesses, so he should be compelled to furnish 
a list of his witnesses to the public prosecutor, 
and examinations of the witnesses should be permit- 
ted before the trial. As to the defense of insanity, 
the rule laid down by the Supreme Court of Louisi- 
ana in State v. De Rance, 34 La. Ann. 186; 44 Am. Rep 
426, should be adopted everywhere, and a defendant 
acquitted on the ground of insanity should be confined 
in an asylum for as long a period as he would have 
been imprisoned, had he been found guilty. 

On appeal, a conviction should be reversed only, if 
upon the whole case it appeared that the conviction 
was wrong upon the merits, or that the defendant was 
prevented from making his defense. 





Rulings as in Hann v. State, 13 Tex. Ct. App. 383; 44 
Am. Rep. 706, deciding that under a constitutional 
provision that indictments shall conclude against the 
peace and dignity of the State,” the addition of a date 
after such conclusion made the indictment fatally de- 
fective, and in Smurr v. State, 88 Ind. 504, holding it 
a fatal error for the judge to read the statutory defini- 
tions of the various degrees of homicide to the jury as 
a part of his instructions from the printed statutes, 
when the law required the court to instruct .the jury 
(in writing), muy be ‘‘ good law,” but they are in fla- 
grant violation of a common-sense view of law and 
justice. 

I do not claim to have pointed out in this article 
all the defects in our criminal law, nor all the reme- 
dies possible, nor that the measures which I suggest 
will prove a panacea for the present ailments of crimi- 
nal justice. It merely seems to me that they would 
better many things. Like other remedies, they will 
have to be tried. Experience may improve on them. 
But I think it is time to suggest to lawyers and law- 
makers that there are many gross defects in our 
criminal jurisprudence, and that ‘reform is neces- 
sary.’’ 

J. KOPELKE. 

CROWN Pornt, IND., Feb. 1, 1884. 


—_——_—_¢—__— 


VILLAGE NOT LIABLE FOR INJURY 
CAUSED BY DEFECT IN HIGHWAY. 


VERMONT SUPREME COURT, OCTOBER, 1883, 


PARKER V. VILLAGE OF RUTLAND. 

The charter of the village of R., situate in town of R., author- 
ized it to contract and keep in repair the highways therein 
but did not impose on it the duty of so doing; that re- 
mained in the town. Held, that the village was not liable 
to one injured by a defect in a street crossing constructed 
by it. 

Fg mis for personal injury. The opinion states 

the case. The court below sustained a demurrer 
to the declaration, and plaintiff appealed. 


Redington & Butler, for appellant. 
W. C. Dunton and Edward Danu, for respondent. 


Roycr, C. J. Thedeclaration in this case alleges 
that the female plaintiff sustained the injury com- 
plained of in consequence of the defective condition of 
a street crossing which had been constructed by the 
village; that it was the duty of the village to keep and 
maintain said crossing in good and sufficient repair, 
and that at the time she was injured it was not in 
such a state of repair. There was a general demurrer 
to the declaration, and thus the question was raised as 
to the legal obligation of the village to keep and main- 
tain said crossing in such repairas would protect 
travellers from injury while passing over it. 

The act incorporating the village of Rutland con- 
stituted the territory to be included within the limits 
of said village a highway district of the town of Rut- 
land, and provided that the highway taxes to be as- 
sessed upon the grand list of said village should be 
paid in money to the treasurer of the village and 
should be expended in building, constructing, main- 
taining, and repairing the streets, highways, walks, 
alleys, and lanes of said village; it also provided that 
the trustees of the village might lay out, alter, main- 
tain and discontinue any street, road, lane, alley, or 
walk in said village. The right was also given at any 
annual meeting or special meeting called for that pur- 
pose to lay a tax upon the grand list of the village for 
any of the purposes named in the charter. These are 
all the provisions embraced in the charter that it is 
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important to notice as affecting the question under 
consideration. 

The town of Rutland is not shown to have surren- 
dered its right of supervision and control overt the 
highways in said district or been released, from its 
statutory obligation to keep them in suitable and 
proper repair. The duty of keeping the highways and 
crossings in the village in repair was not imposed upon 
the village by the charter; itis claimed that the duty 
was legally imposed by the acceptance of the charter; 
but we do not think such effect can be given to the act 
of acceptance. To give it that effect would be to 
create a legal obligation where none existed before. 
The acceptance of the charter conferred upon the vil- 
lage the right to take the supervision of the highways 
and crossings in the villageand see that they were 
kept in repair, and enabled it to raise money for that 
purpose, but it was not made compulsory upon the vil- 
lage so to do; and in the exercise of those rights it was 
acting in subordination to the superior rights of the 
town. All thatthe village has done in the construc- 
tion and repairing of highways and crossings has been 
as a volunteer and not in the performance of a legal 
duty. 

The duty that municipalities owe to travellers in the 
matter of keeping highways in sucha state of repair 
as to protect them against injury is statutory, and 
unless the duty is imposed by statute no recovery can 
be had by a traveller who has sustained injury in con- 
sequence of a want of such repair. No such duty 
rested upon the village of Rutland, and the judgment 
sustaining the demurrer and adjudging the declara- 
tion insufficient is 

Affirmed. 


_—- - >. —-— 


MASTERS LIABILITY FOR INJURY TO SER- 
VANT. 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 10, 1883. 


RANDALL V. BALTIMORE & OHIO RAILROAD Com- 
PANY. 

When the evidence given at the trial. with all the inferences 
that the jury could justifiably draw from it, is insuffi- 
cient to support a verdict for the plaintiff, so that such a 
verdict, if returned, must be set aside, the court may di- 
rect a verdict for the defendant. 

A ground switch, of a form in common use, was placed in a 
railroad yard, in a space six feet wide between two tracks; 
the lock of the switch was in the middle of the space; and 
the handle, when lying flat, extended to within a foot of 
the adjacent rail, and could be safely and effectively 
worked by standing in the middle opposite the lock, using 
reasonable care. The brakeman of a train on one of the 
tracks, while working at the switch, standing at the end 
of the handle, was struck by an engine on the other track. 
Held, that there was no such proof of fault on the part of 
the railroad corporation, in the construction and arrange- 
ment of the switch, as would support an action against it 
for the injury. 

A brakeman, working a switch for his train on one track ina 
railroad yard is a fellow-servant with the engineman of 
another train of the same corporation upon an adjacent 
track; and cannot maintain an action against the corpora- 
tion for an injury caused by the negligence of an engine- 
man in driving his engine too fast and not giving due 
notice of his approach, without proving negligence of the 
corporation in employing an unfit engineman. 

A statute which provides that a bell or whistle shall be placed 
on every locomotive engine, and shall be rung or sounded 
by the engineman or fireman sixty rods from any highway 
crossing, and until the highway is reached, and that “ the 
corporation owning the railroad shall be liable to any per- 
son injured for all damages sustained’ by reason of 
neglect so to do, does not make the corporation liable for 
an injury caused by negligence of the engineman or fire- 
man in this respect, to a fellow-servant, 





N error to the Circuit Court of the United States for 
tbe District of West Virginia. The opinion states 
the case. 

Gray, J. This is an action against a railroad cor- 
poration by a brakeman in its employ, for personal 
injuries received, while working a switch, by being 
struck by one of its locomotive engines. 

The declaration in seven different counts alleged as 
grounds of action that the defendant negligently con- 
strued and kept its tracks and switches in a defective 
and dangerous condition; that the defendant by one 
of its agents and servants, who was at the time un- 
skillful, negligent and unfit to perform the business 
and employment that he was engaged by the defend- 
ant to perform, and who was engaged in a service for 
the defendant other and different from the service in 
which the plaintiff was engaged, and whose negligence, 
unskilfulness and unfitness were known to the de- 
fendant, negligently propelled one of its locomotive 
engines against and over the plaintiff; that this was 
done without sounding any whistle or ringing any bell 
as required by the laws of the State of West Virginia; 
and that the defendant neglected proper precautions 
in the selection and employmeut of its agents and ser- 
vants. 

A statute of West Virginia provides that “a bell or 
steam whistle shall be placed on each locomotive 
engine, which shall be rung or whistled by the engin- 
eer or fireman at the distance of at least sixty rods 
from the place where the railroad crosses any public 
street or highway, and be kept ringing or whistling 
until such street or highway is reached,’ under a 
penalty not exceeding one hundred dollars for each 
neglect; and that “ the corporation owning the rail- 
road shall be liable to any person injured for all dam- 
ages sustained by reason of such neglect.’’ Stat. of 
West Virginia of 1873, chap. 88, § 31. 

As we understand the evidence introdued at the 
trial, it conclusively proved the following facts: The 
injury occurred at night, at a place where, as the plaint- 
iff himself testified, ‘“‘there was one network of 
tracks,’’ in the defendant’s railroad yard, near the 
junction of a branch road with the main road, and 
about ten rods from a highway crossing. The plaint- 
iff had previously been employed on another part of 
the road. On the night in question, in the perform- 
ance of his duty as a brakeman on a freight train, he 
unlocked a switch which enabled his train to pass 
from one track to another; and he was stooping down 
with his lantern on the ground beside him, to unlock 
the ball of a second switch to let the engine of his 
train pass toa third track, when he was struck and 
injured by the tender of another freight 
engine, in no way connected with his train, backing 
down on the second track. The tender projected ten 
inches beyond the rail. The distance between the ad- 
jacent rails of the second and third tracks was about 
six feet. The second switch was a ground switch ofa 
kind in common use, the lock of which was in the 
centre of the space between the two tracks; and the 
handle of which was about two feet long, and when 
lying flat extended toward either track, and when 
thrown one way opened the switch and when 
thrown the other way closed it. The switch could be 
worked efficiently and safely by a man standing mid- 
way between the two tracks, using reasonable care. 
It could not be safely worked by standing at the end 
of the handle while an engine was coming on the track 
next that end. Upright switches could not be used at 
a place where the tracks were so near together without 
seriously interfering with the moving and manage- 
ment of the trains. 

The plaintiff testified that he had never worked a 
ground switch before, and that the first switch was an 
upright switch. But he admitted on cross-examina- 
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tion that the two kinds of switches were unlocked in 
the same manner, and the other evidence established 
beyond doubt that the first switch was also a 
ground switch. 

A single witness who had been a brakeman called 
for the plaintiff, in answer to a question, often re- 
peated of his counsel, whether that was a safe and 
proper switch to be used at that point, testified that 
he could not say it was a very safe place at that time 
there; that he thought that was not a proper kind of 
switch, and an upright switch would have been more 
convenient to handle; that he did not think it was a 
very safe ball there; that he thought it was not a safe 
ball there; and that it could not be unlocked without 
danger while an engine or train was coming upon the 
other track. 

The engine which struck the plaintiff was being 
driven at a speed of about twelve miles an hour, by an 
engineman in the defendant’s employ, and there was 
evidence tending to show that it had no light except 
the headlight, and no bell, and that its whistle was 
not sounded. 

There was no evidence that the tracks were im- 
properly constructed, or that the engineman was unfit 
for his duty. The other grounds of action relied on 
were improper construction and arrangement of the 
switch; negligence of the defendant in running its en- 
gine by an unskilful and negligent engineman, alleged 
to have been engaged in a different service for the de- 
fendant from that in which the plaintiff was engaged; 
and omission to comply with the requirements of the 
statute of West Virginia. 

At the close of the whole evidence (of which all that 
is material is above stated,) the court directed the 
jury to return a verdict for the defendant, because the 
evidence was such that if a verdict should be returned 
for the plaintiff, the court would be compelled to set 
it aside. A verdict for the defendant was accordingly 
returned, and the plaintiff sued out this writ of 
error. 

1. It is the settled law of this court, that when the 
evidence given at the trial, with all inferences that the 
jury could justifiably draw from it, is insufficient to 
support a verdict for the plaintiff, so that such a ver- 
dict, if returned, must be set aside, the court is not 
bound to submit the case to the jury, but may direct 
averdict for the defendant. Pleasants v. Fant, 22 
Wall. 116; Herbert v. Butler, 97 U. S. 319; Bowditch v. 
Boston, 101 id. 16; Griggs v. Houston, 104 id. 553. And 
it has recently been decided by the House of Lords, 
upon careful consideration of the previous cases in 
England, that it for the judge to say whether any facts 
have been established by sufficient evidence, from 
which negligence can be reasonably and legitimately 
inferred; and it is for the jury to say whether from 
those facts, when submitted to them, negligence ought 
to be inferred. Metropolitan Railway Co. v. Jackson, 
3 App. Cas. 193. 

Tried by this test, there was no sufficient evidence 
of any negligence on the part of the railroad company 
iu the construction and arrangement of the switch to 
warrant a verdict for the plaintiff on that ground. 
The testimony of the plaintiff and of his witness was 
too slight. A railroad yard where trains are made up, 
necessarily has a great number of tracks and switches 
close to one another, and any one who enters the 
service of a railroad corporation, in any work con- 
nected with the making up or moving of trains, as- 
sumes the risks of that condition of things. Although 
it was night, and the plaintiff had not been in this 
yard before, his lantern afforded the means of per- 
ceiving the arrangement of the switch, and the posi- 
tion of the adjacent tracks. The switch was of a form 
in commun use, and was, to say the least, quite as fit 
for its place and purpose as an upright switch would 





have been. It could have been safely and efficiently 
worked by standing opposite the lock, midway be- 
tween the tracks, using reasonable care, and it was un- 
necessary in order to work it to stand, as the plaintiff 
did, at the end of the handle, next the adjacent track. 

2. The general rule of law is now firmly established, 
that one who enters the service of another takes upon 
himself the ordinary risks of the negligent acts of his 
fellow-servants in the course of the employment. This 
court has not hitherto had occasion to decide who are 
fellow servants within the rule. In Packet Co. v. Me- 
Cue, 17 Wall. 508, and in Railroad Co. v. Fort, id. 558, 
the plaintiff maintained his action because at the time 
of the injury he was not acting under his contract of 
service with the defendant; in the one case he had 
wholly ceased to be the defendant’s servant; in the 
other, being a minor, he was performing by direction 
of his superior, work outside of and disconnected with 
the contract which his father had made for him with 
the defendant. In Hough v. Railway Co., 100 U. 8. 
213, and in Wubash Railway Co. v. McDaniels, 107 id. 
454, the action was for the fault of the master; either 
in providing an unsafe engine, or in employing unfit 
servants. 

Nor is it necessary for the purposes of this case, to 
undertake to lay down a precise and exhaustive defini- 
tion of the general rule in this respect, or to weigh the 
conflicting views which have prevailed in the courts of 
the several States; because persons, standing in sucha 
relation to one another as did this plaintiff and the 
engineman of the other train, are fellow servants, ac- 
cording to the very great preponderance of judicial 
authority in this country, as well as the uniform 
course of decision in the House of Lords, and in the 
English and Irish courts, as is clearly shown by the 
cases cited in the margin.* They are employed 
and paid by the same master. The duties of the two 
bring them to work at the same place at the same 
time, so that the negligence of the one in doing his 
work may injure the other in doing his work. Their 
separate services have an immediate common object, 
the moving of the trains, Neither works under the 
orders or control of the other. Each, by entering into 
his contract of service, takes the risk of the negligence 
of the other in performing his service; and neither 
can maintain an action for an injury caused by such 





* Note.—Farwell v. Boston & Worcester R. Co., 4 
Metc. 49; Holden v. Fitchburgh RP. Co., 129 Mass. 268; 
Coon v. Syracuse & Utica R. Co.,5 N. Y. 492; Wright 
v. New York Central R. Co., 25 #4. 562; Besel v. New 
York Central 2. Co., 70 id. 171; Slater v. Jewett, 85 id. 
61; McAndrews v. Burns, 10 Vroom, 117; Smith v. Ow- 
ford Iron Co., 13 id. 467; Lehigh Valley Coal Co. v. 
Jones, 86 Penn. St. 432; Whaalan v. Mad River R. Co., 
8 Ohio St. 249; Pittsburgh, Fort Wayne & Chicago &, 
Co. v. Devinney, 17 id. 197; Slattery v. Toledo & Wa- 
bash R. Co., 23 Ind. 81; Smith v. Potter, 46 Mich. 258; 
Moseley v. Chamberlain, 18 Wis. 730; Cooper v. Mil- 
waukee & Prairie du Chien R. Co., 23 id. 668; Sullivan 
v. Mississippi & Missouri R. Co., 11 Lowa, 421; Peterson 
v. Whitebreast Coal Co., 50 id. 673; Foster v. Missis- 
sippi Central &. Co., 14 Minn. 277; Ponton v. Wilming- 
ton & Weldon R. Co., 6 Jones N. C. 245; Lowisville R. 
Co. v. Robinson, 4 Bush, 507; Mobile & Montgomery 2, 
Co. v. Smith, 59 Ala. 245; Hogan v. Central Pacific R. 
Co., 49 Cal. 128; Kielley v. Belcher Mining Co., 3 Sawy. 
500; Hutchinson v. York, New Castle & Berwick 2. Co., 
5 Exch. 343; Bartonshill Coal Co. v. Reid, 3 Macq. 266; 
Bartonshill Coal Co. v. McGuire, 3 id. 300; Wilson v. 
Merry, L. R., 1 H. L. Se. 826; Morgan v. Vale of Neath 
R. Co., 5 B. & 8. 570, 786; S.C., L. R., 1 Q. B. 149; 
Tunney v. Midland R. Co., L. R., 1 C. P. 291; Charles 
v. Taylor, 3C. P. D. 492; Conway v. Belfast & North- 
ern Counties R. Co., Ir. R., 9 C. L. 498, and Ir. R., 11 
C. L. 345. 
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negligence against the corporation, their common 
master. 

The only cases cited by the plaintiff which have any 
tendency to support the opposite conclusion, are the 
decisions of the Supreme Court of Wisconsin in 
Chamberlain v. Milwaukee & Mississippi R. Co., 11 Wis. 
248, and of the Supreme Court of Tennessee in Haynes 
v. East Tennessee & Georgia R. Co., 3 Coldw. 222, each 
of which wholly rejects the doctrine of the master’s 
exemption from liability to one servant for the negli- 
gence of another, and the first of which has been over- 
ruled by the later cases in the same State. 

This action cannot therefore be maintained for the 
negligence of the engineman in running his engine too 
fast, or in not giving due notice of its approach. 

3. The statute of West Virginia, on which the plaint- 
iff relies, has no application to this case. There is no 
evidence that the engine which struck the plaintiff 
was about to cross a highway; and the main, if not 
the sole object of the statute evidently was to protect 
travelers on the highway. O’ Donnell vy. Providence & 
Worcester R. Co., 6 R. 1. 211; Harty v. Central &. Co., 
42 N. Y. 468. It may perhaps include passengers on 
the trains, or strangers, not trespassers, on the line of 
the road. But it does not supersede the general rule 
of law which exempts the corporation front liability to 
its own servants for the fault of their fellow servants. 

Judgment affirmed. 





—______—— 


JUDGMENT UPON SERVICE 

TION NOT BAR TO 

ACTION. 

SUPREME COURT OF THE UNITED STATES, 
JANUARY 21, 1884. 


BY PUBLICA- 
ANOTHER 


HART v. SANSOM. 


A decree of a State court for the removal of a cloud upon the 
title of land within the State, rendered against a citizen 
of another State, who has been cited by publication only, 
as directed by the local statutes, is no bar to an action by 
him in the Circuit Courtof the United States to recover 
the land against the plaintiff in the former suit. 

Ina suit to recover land, and toremove a cloud upon the 
title thereof, brought in a court of the State in which the 
land is, against W., H. and others, the petition alleged 
that W. ejected the plaintiff and unlawfully withbeld pos- 
session from him; that H. set up some pretended claim or 
title to the land; that the other defendants held recorded 
deeds thereof,which were fraudulent and void; and that the 
pretended claims and deeds cast a cloud upon the plaintiff's 
title. Due service was made on the other defendants; and a 
citation to H., who was a citizen of another State, was 
published as directed by the local statutes. All the de- 
fendants were defaulted; and upon a writ of inquiry the 
jury found that H. claimed the land, but had no title, of 
record or otherwise, and returned a verdict for the plaint- 
iff. Judgment was rendered that the plaintiff recover the 
land of the defendants, and that the deeds mentioned in 
the petition be cancelled and annulled, and the cloud 
thereby removed, and for costs, and that execution issue 
for the costs. Held, that this judgment was no bar to an 
action by H. in the Circuit Court of the United States to 
recover the land against the plaintiff in the former suit. 

N error to the Circuit Court of the United States for 

the Northern District of Texas. The opinion states 
the case. 

Gray, J. This is a writ of error sued out by 
Edmond J. Hart, a citizen of Louisiana, to reversea 
judgment rendered against him in the Circuit Court 
of the United States for the Northern District of 
Texas, in an action brought by him against Marion 
Sansom and the heirs at law of Thomas M. League, 
citizens of Texas, to recovera tract of land in Johnson 
county in that State, of which they had dispossessed 
him. 








At the trial, Hart proved his title under a patent 
from the Republic of Texas to League, and a deed 
with general covenants of warranty from League, 
dated August 19, 1846,and both recorded on Decem- 
ber 9, 1879; and it appeared that the defendant Sansom 
held possession of the land under a lease from the 
other defendants, and as their tenant. 

The defendants offered in evidence the record of a 
judgment rendered by the District Court of Johnson 
county, on August 24, 1875, upon a petition filed June 
11, 1873, by the heirs at law of League (who died in- 
testate November 5, 1865) against Virgil Wilkerson, 
Orlando Dorsey and several other persons, and Hart, 
alleging that Wilkerson ejected the plaintiffs from this 
land, and unlawfully withheld possession thereof from 
them; that on October 29, 1870, the defendant Dorsey, 
by deed, duly recorded, conveyed to some of the other 
defendants than Wilkerson and Hart three-fourths of 
the land, reserving in that deed the remaining fourth 
to himself, and that other deeds (particularly set forth) 
of parts of the land were afterward made to the rest 
of such other defendants, and recorded; that the de- 
fendant Hart ‘‘ sets up some pretended claim and title 
to said land;” and that ‘“‘the defendant Wilkerson is 
a naked trespasser upon the land of the plaintiffs; and 
that the several other defendants’ several deeds, which 
appear upon the record of deeds of Johnson county as 
aforesaid, are fraudulent and void, and that the said 
pretended claims and deeds, and each and all of them, 
cast a cloud upon the title of the plaintiffs; ’’ and pray- 
ing ‘“‘ that they have judgment that the cloud upon the 
title of the plaintiffs, created by the several deeds 
aforesaid, be removed, and that the said deeds and 
each and all of them be declared null and void, and be 
cancelled and discharged of record, and that the title 
of the plaintiffs in and to said premises and every part 
thereof may be confirmed and established as against 
said defendants and each and every of them and all 
persons claiming through or under them,’’ and fora 
writ of possession, damages, and costs. 

That record also showed the issue and due service of 
citations to all the defendants except Dorsey and 
Hart; the issue of a citation directing the sheriff to 
serve Hart, being a citizen of Louisiana, by publica- 
tion, and the sheriff's return showing the execution of 
the citation by such publication in a newspaper of the 
county four successive weeks before the return day; 
and a like service by publication on Dorsey, a citizen 
of New York. 

That record further showed a default of all the de- 
fendants; and that upon a writ of inquiry the jury as- 
sessed damages against Dorsey and Hart; found as 
facts the issue of the patent to League and the title of 
the plaintiffs as his heirs, that Hart “claimed said 
land,’’ and that a deed was made by Dorsey, and re- 
corded, as alleged in the petition, but that Hart and 
Dorsey respectively had no title of record or otherwise, 
and returned a verdict ‘for the plaintiffs, and that 
they recover the land described in the petition.” 

The record finally showed a judgment ‘that the 
plaintiffs recover of the defendants the premises de- 
scribed,’”’ and “that the several deeds in the plaintiffs’ 
petition mentioned be, and the same are hereby an- 
nulled and cancelled, and for naught held, and the 
cloud thereby removed,” and for costs; and that exe- 
cution issue for the costs. 

The Circuit Court, against the plaintiff's objection, 
admitted the judgment in evidence, instructed the 
jury that it divested the plaintiff of his title to the 
land, and directed a verdict for the defendants. 

The plaintiff, deriving his title under a deed with 
covenants of general warranty from League, is enti- 
tled to maintain this action against League’s heirs, 
who are estopped by those covenants, unless the 
former judgment in the action brought by them in 
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the State court has adjudicated the title as between 
them and the present plaintiff. It is therefore neces- 
sary to consider the nature and effect of that judg- 
ment. 

The petition combined, in accordance witb the prac- 
tice prevailing in that State, an action in the nature of 
ejectment to recover possession of the land, and a suit 
in equity to remove a cloud upon the plaintiffs’ title; 
and the service by publication was in the form author- 
ized by the local statutes against non-residents. 1 
Paschal’s Digest of Laws of Texas (4th ed.), art. 25. 

The petition alleged that Wilkerson was in posses- 
sion; and that the other defendants, except Hart, held 
recorded deeds, which were fraudulent and void, and 
cast a cloud upon the plaintiffs’ title. But as to Hart, 
it did not allege that he wasin possession, or was in 
privity with the other defendants, or that he held any 
deed, but only that he set up some pretended claim 
and title. And the verdict finds that he claimed the 
land, but had no title of record or otherwise 
therein. The judgment is that the plaintiffs re- 
cover the land of the defendants, and that the deeds 
mentioned in the petition be and are annulled and 
cancelled, and the cloud thereby removed, and for 
costs; and execution is awarded for costs only, and 
not for any writ or process in the nature of a writ of 
possession or habere facias. 

It is difficult to see how any part of that judgment 
(except for costs) is applicable to Hart; for that part 
which is for recovery of possession certainly cannot 
apply to Hart, who was not in possession; and that 
part which removes the cloud upon the plaintiffs’ title 
appears to be limited to the cloud created by the deeds 
mentioned in the petition, and the petition does not 
allege, and the verdict negatives, that Hart held any 
deed. 

But if there is any judgment (except for costs) 
against Hart, it is, upon the most liberal construction, 
only a decree removing the cloud created by his 
pretended claim of title, and is no bar to the present 
action. 

Generally, if not universally, equity jurisdiction is 
exercised in personam, and notin rem, and depends 
upon the control of the court over the parties, by rea- 
son of their presence or residence, and not upon the 
place where the land lies in regard to which relief is 
sought. Upona bill for the removal of a cloud upon 
title, as upon a bill for the specific performance of an 
agreement to convey, the decree, unless otherwise ex- 
pressly provided by statute, is clearly not a judgment 
in rem, establishing a title in land, but operates in per- 
sonam only, by restraining the defendant from assert- 
ing his claim, and directing him to deliver up his deed 
to be cancelled, or to execute a release to the plaintiff. 
Langdell Eq. Pl. (2nd ed.), §§ 43, 184; Massie v. Watts, 
6 Cranch, 148; Orton v. Smith, 18 How. 263; Vandever 
v. Freeman, 20 Tex. 334. 

It would doubtless be within the power of the State 
in which the land lies to provide by statute that if the 
defendant is not found within the jurisdiction, or re- 
fuses to make or to cancel a deed, this should be done 
in his behalf by a trustee appointed by the court for 
that purpose. Felch v. Hooper, 119 Mass. 52; Ager v. 
Murray, 105 U. 8S. 126, 132. But in such a case, as in 
the ordinary exercise of its jurisdiction, a court of 
equity acts in personam, by compelling a deed to be 
executed or cancelled by or in behalf of the party. It 
has no inherent power, by the mere force of its de- 
cree, to annul a deed, or to establish a title. 

In the judgment in question, no trustee to act in 
behalf of the defendant was appointed by the court, 
nor have we been referred to any statute authorizing 
such an appointment to be made. The utmost effect 


which can be attributed to the judgment, as against 
Hart, is that of an ordinary decree for the removal by 





him, as well as by the other defendants of acloud upon 
the plaintiffs’ title. 

Such a decree, being in personam merely, can only 
be supported against a person who is not a citizen or 
resident of the State in which it is rendered by actual 
service upon him within its jurisdiction; and construc- 
tive service by publication in a newspaper is not suffi- 
cient. The courts of the State might perhaps feel 
bound to give effect to the service made as directed by 
its statutes. But no court deriving its authority from 
another government will recognize a merely construc- 
tive service as bringing the person within the jurisdic- 
tion of the court. The judgment would be allowed no 
force in the courts of any other State; and itis of no 
greater force, as against a citizen of another State, in 
acourt of the United States, though held within the 
State in which the judgment was rendered. Hollings- 
worth vy. Barbour, 4 Pet. 466, 475; Boswell v. Otis, 9 
How. 336; Bischoff v. Wethered, 9 Wall. 812; Knowles 
v. Gaslight Co., 19 id. 58; Pennoyer v. Neff, 9 U.S. 
714. Seealso Schibsby v. Westerholtz, L. R.,6 Q. B. 
155; The City of Mecca, 6 P. D. 106. 

The Circuit Court having ruled and instructed the 
jury otherwise, its judgment must be reversed, and 
the case remanded with directions to set aside the 
verdict, and to ordera 

New trial. 
> 


UNITED STATES SUPREME COURT AB- 
STRACT. 





APPEAL—AMOUNT IN CONTROVERSY.—A suit was 
brought upon aclaim, the utmost damages upon which 
at the time of judgment could be $6,360. A judgment 
was in fact rendered for $2,430. Held, that the case 
could not be appealed to this court. The matter in 
dispute in this court is the difference between these 
two sums, or only $3,930. In Hilton v. Dickinson, 108 
U.S., it was settled that the jurisdiction depends on 
the value of the matter in dispute here. Dous v. John- 
son. Opinion by Waite, C. J. 

{Decided Jan. 21, 1884.] 


EQUITY—DISCONTINUANCE WHEN CROSS-BILL FILED 
—WHEN NOT ALLOWED.—When an original bill is dis- 
missed before final hearing a cross-bill filed by a de- 
fendant falls with it. And as a general rule, a com- 
plainant in an original bill. has the right, at any time 
upon payment of costs, to dismiss his bill. But this 
latter rule is subject to a distinct and well settled ex- 
ception, namely, that after a decree, whether final or 
interlocutory, has been made, by which the rights of a 
party defendant have been adjudicated, or such pro- 
ceedings have been taken as entitle the defendant to a 
decree, the complainant will not be allowed to dismiss 
his bill without the consent of defendant. In the case 
at bar proofs were taken at a hearing as to both a bill 
and cross-bill, and after argument the court overruled 
certain exceptions and rendered an interlocutory de- 
cree, both in the original and cross causes, establishing 
alien claimed inthe cross-bill. After this, and when 
the controversy was substantially ended, complainant 
moved to dismiss his original bill. The ground of op- 
posing the motion was, that the claim in the cross-bill 
would be barred by the statute of limitations. Held, 
that the motion to dismiss the bill should not be 
granted. The rule is stated as follows in Daniel Ch. 
Pr. 793 (5th Am.ed.): ‘After a decree or decretal 
order the court will not allow a plaintiff to dismiss his 
own bill, unless upon consent, for all parties are inter- 
ested in a decree, and any party may take such steps 
as he may be advised to have the effect of it.” The 
same writer, page 794, says that “after a decree has 
been made of such a kind that other persons besides 
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the parties on the record are interested in the prosecu- 
tion of it, neither the plaintiff nor defendant, on the 
consent of the other, can obtain an order for the dis- 
missal of the bill... The rule as stated is sustained by 
many adjudicated cases. It was laid down in Cooper 
v. Lewis, 2 Phil. Ch. 131, as follows: ‘The plaintiff is 
allowed to dismiss his billon the assumption that it 
leaves the defendant in the same position as he would 
have stood if the suit had not been instituted; it is not 
so where there has been a proceeding in the cause 
which has given the defendant a right against the 
plaintiff.” In Bank vy. Rose, 1 Rich. Eq. (S. C.) 194, it 
was said: ‘‘ But whenever, in the progress of a cause, 
the defendant entitles himself to a decree, either 
against a complainant or a co-defendant, and the dis- 
missal would put him to the expense and trouble of 
bringing a new suit or making new proofs, such dis- 
missal will not be permitted.’’ So in Connor vy. Drake, 
1 Ohio St. 167, the court declared: ‘‘The propriety of 
permitting a complainant to dismiss his bill isa matter 
within the sound discretion of the court, which dis- 
cretion is to be exercised with reference to the rights 
of both parties, as well the defendant as the complain- 
ant. Aftera defendant has been put to trouble in 
making his defense, if inthe progress of the case rights 
have been manifested that he is entitled to claim and 
which are valuable to him, it would be unjust to de- 
prive him of them merely because the complainant 
might come to the conclusion that it would be for his 
interests to dismiss bill. Such a mode of proceeding 
would be trifling with the court as well as with the 
rights of defendants. We think the court did not err 
in its ruling in refusing to permit complainant to dis- 
miss his bill.’"’ Chancellor Walworth in Wall v. Craw- 
ford, 11 Paige, 472, laid down the rule in these words: 
‘Before any decree or decretal order has been made 
in a suit in chancery, by which a defendant therein 
has acquired rights, the complainant is at liberty to 
dismiss his bill upon payment of costs; but after a de- 
cree has been made by which a defendant has acquired 
rights, either as against a complainant or against a co- 
defendant in the suit, the complainant's bill canrot be 
dismissed without destroying those rights. The com- 
plainant in sucha case cannot dismiss without the 
consent of all parties interested in the decree, nor even 
with such consent, without a rehearing, or upon a 
special order to be made by the court.’’ See also Guil- 
bert v. Hawles, 1 Ch. Cas. 40: Black v. Colnayi, 9 Sim. 
Ch. 411; Lashley v. Hogg, 11 Ves. Jr. 602; Booth v. 
Leycaster, 1 Kern Ch. 255; Briscoe v. Brett, 2 Vesey 
& B. 377; Collins v. Greaves, 5 Hare, 596; Gregory v. 
Spencer, 11 Beav. 143; Carrington v. Hally, 1 Dick. 
287; Anon. 11 Ves. Jr. 169; Cozzens v. Sisson, 5 R. I. 
490; Opdyke v. Doyle, 7 id. 461; Athens Bank v. 
Nahant Bank, 13 Pick. 491; Berthia v. McKay, Cheve 
Eq. (S. C.) 96; Saylor’s Appeal, 29 Penn. St.; Seymour 
v. Jerome, Walk. (Mich. Ch.) 356. Chicago & Alton R. 
Co. v. Union Rolling Mill Co. Opinion by Woods, J. 
(Decided Jan. 7, 1884.] 


MUNICIPAL BONDS—RECITALS ESTOPPING DEFENSE 
—CONSTITUTIONAL LAW.—(1) It was claimed as a de- 
fense to bonds issued by a county were in excess of 
the amount authorized by statute. Held, that a pur- 
chaser in good faith for value was not bound to go 
behind the law and the recital of the bonds to inquire 
into the amount of the county indebtedness. Marcy v. 
Township of Oswego, 92 U. 8.637; Humboldt Town- 
ship v. Long, id. 642; Wilson v. Salamanca, id. 499. 
Held also, that when there was a decision of the offi- 
cers whose duty it was under the law to fix the amount 
of bonds which could be lawfully issued, a purchaser 
of bonds was not required to make further inquiry, 
and if the finding of the officers was untrue, he could 
not be affected by its falsity. See Lynde v. County, 16 








Wall. 6; Commissioners v. January, 94 U. S. 202; 


County of Warren v. Marcy, 97 id. 96; Commissioners 
v. Bolles, 94 id. 104; Pana v. Bowler, 107 id. 529. (2) 
A statute which authorizes a county to issue bonds for 
the purpose of paying existing debts of the county is 
not in violation of a constitutional provision that the 
Legislature shall pass no special act conferring corpor- 
ate power. See Read y. Plattsmouth, 107 U. S. 574; 
Commissioners of Jefferson v. People, 50 Neb. 127; 
Railroad Co. v. County of Otoe, 16 Wall. 667; Foster vy. 
Commissioners of Wood, 9 Ohio St. 540. County of 
Sherman v. Simonds. Opinion by Woods, J. 
[Decided Jan. 7, 1884.] 


MUNICIPAL BONDS—INVALID FOR WANT OF PROPER 
SIGNING.—Where a statute required bonds of a town- 
ship to be signed by a county clerk, held, the signature 
of the county clerk was essential to the valid execu- 
tion of them, even though he had no discretion to 
withhold it. Anthony v. County of Jasper, 101 U.S. 
693; McGarrahan v. Mining Co., 96 id. 316. Bissell vy. 
Township of Spring Valley. Opinion by Matthews, J. 
[Decided Jan. 21, 1884.] 


PARTNERSHIP — ACTION BY ONE PARTNER.— One 
partner cannot recover his shareof adebt due to the 
partnership in an action at law, prosecuted in his own 
name alone against the debtor. Vinal v. West Virginia 
Oil and Oil Land Co. Opinion by Waite, C. J. 
(Decided Jan. 21, 1884.] 

TAXATION—SALE FOR—GOVERNMENT BIDDING IN— 
TITLE OF OWNER TO SURPLUS.— Land subject to 4 di- 
rect tax was sold for its non-payment, and was bought 
in for the United States, for the sum of $1,100, under 
section 7 of the act of June 7, 1862, ch. 98, as amended 
by the act of February 6, 1863, ch. 21 (12 St. 640}, the 
tax, penalty, interest and costs being $170.50. No 
money was paid. The United States took possession 
of the land, and leased it, and afterward sold all but 50 
acres for $130, under the act of June8, 1872, ch. 337 
(17 St. 330.) The land was not redeemed. Application 
by its owner was made to the secretary of the treasury 
forthe $929.50 surplus, and no action being taken 
thereon, he sued in the Court of Claims to recover that 
sum. Held, that he was entitled to recover it. United 
States v. Lawton. Opinion by Blatchford, J. 
[Decided Jan. 21, 1884.] 


———— 


SUPREME COURT ABSTRACT.* 

CARRIER—NEGLIGENCE INJURING PASSENGER—SUB- 
SEQUENT FACTS NOT TO BE CONSIDERED BY THE JURY. 
—In an action against a railroad company for injuries 
sustained by a passenger in an accident caused by an 
embankment on the company’s road being under- 
mined by a rain-storm of unprecedented violence, it 
appearing that since the accident the embankment had 
been so altered as to provide against a recurrence of 
such storms, the company asked, but the trial court 
refused, an instruction that the jury were not to take 
this fact into consideration. Held, that this was error. 
Ely v. St. Louis, Kansas City & Northern R. Co. Opin- 
ion by Norton, J. 


MISSOURI 


CONSTITUTIONAL LAW—POLICE POWER—EVIDENCE 
AS TO WHOLESOMENESS OF ARTICLE.—Defendant be- 
ing prosecuted under the act prohibiting the manufac- 
ture and sale of oleomargarine, by way of establishing 
his point that the act was not a proper exercise of the 
police power, and was therefore unconstitutional, of- 
fered to show that oleomargarine was wholesome as 
an article of food. Held, that this offer was properly 
rejected. The constitutionality of the act could not 





*To appear in 77 Missouri Reports. 
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be tested in that way. State of Missourt v. v. ‘Addington. 
Opinion by Sherwood, J. 


CORPORATION—SERVICE OF NOTICE UPON.—In the 
absence of any statutory mode of service of a notice 
upon acorporation, when it cannot be had upon the 
chief officer or managing agent, service upon any of- 
ficer, whose official relation to the governing body, or 
managing agent, or chief officer would make it his 
duty to communicate the notice, will be sufficient. 
The secretary is such an officer. Heltzel v. Chicago & 
Alton R. Co. Opinion by Hough, C. J. 


GIFT—CAUSA MORTIS—DISPOSITION IN NATURE 
OF WILL.—To support a donatio causa mortis there 
must be a delivery of the subject by the donor 
as agift, and the delivery must be such as in case ofa 
gift inter vivos would invest the donee with the title. 
(1) Where a father in his last illness placed a package 
of money in the possession of his son to take care of, 
and some days afterward directed the son, in case he 
should not get well, to take the money, and after pay- 
ing funeral expenses, etc., to div ide the remainder 
equally between himself and certain of his brothers 
and sisters, held, that the only delivery ever made 
by the father being by way of bailment and not in ex- 
ecution or contemplation ofa gift, there was no dona- 
tio causa mortis. (2) The father at the same time gave 
instructions as to the settlement of his landed estate 
in which he directed a portion of the mouiey to be used. 
He also made provision for payment of debts. Held, 
that these dispositions were void under the statute of 
wills; and as they and the gift of the money consti- 
tuted but one transaction, the latter was for this rea- 
son also void. McCord’s Adm.v. McCord. Opinion by 
Henry, J. 


SURETY ON REPLEVIN FOR ADMINISTRATOR. 
—If a surety in a {replevin bond given by(an 
administrator pay a judgment in the action against the 
administrator, he will be entitled to recover the 
amount from the sureties in the probate bond of the 
administrator. State of Missouri v. Farrar. Opinion 
by Hough, C. J. 

VERMONT SUPREME COURT ABSTRACT. 
MAY TERM, 1883.* 


MORTGAGE—SECURING OVERDUE NOTE—MORTGAGEE 
IN POSSESSION—CROPS.—(1) It is not presumed in law 
that an overdue note uncanceled in the hands of the 
payee was paid when it fell due; and the production of 
such notes and the mortgage securing them in court, 
and proof of their due execution, establish prima facie 
the existence of indebtedness. (2) If a mortgagee, 
after condition broken, takes possession of the premi- 
ses, and cuts the growing crops, such crops are his; 
and nochange of possession is necessary to secure 
them against attachment by the creditors of the mort- 
gagor; and this is soalthough the mortgagor continued 
to reside in the house on the farm, and the mortgagee, 
his son, boarded with him while he was cutting and 
gathering the crops. Hamblet v. Bliss. Opinion by 
Ross, J. 

PAYMENT—APPLICATION OF—SUCCESSIVE PARTNER- 
sHips.—The intent of a debtor prevails over that of the 
creditor as to the application of payments; and it may 
appear by implication; thus a partnership having dis- 
solved, one of the partners succeeding to the business 
of the firm, an old debtor, without notice of the dis- 
solution, and not having notice through the fault of 
the successor, continued to buy, and also to make pay- 
ments supposing them to apply on the partnership debt 
the !aw will apply them ashe intended. Newmarch v. 
Clay, 14 East, 240; Tayloe v. Sandiford, 7 Wheat. 14; 


*To a appear in 55 Vermont Reports. 





Boutwell v. Mason & Scott, LR Vt. 608. Roakes v. Bai- 
ley. Opinion by Powers, J. 


RAILROAD—NEGLIGENCE IN CONSTRUCTING HIGH- 
WAY CROSSING—COMPANY LIABLE FOR INJURY TO 
TRAVELLER ON HIGHWAY.—If a railroad company by 
its servants negligently constructs a crossing over a 
public highway, and aperson without fault is injured 
in his property while travelling on the crossing by rea- 
son of a defect in it, the company is liable in an action 
to such person. By the common law, any one who ob- 
structed a highway tothe special injury of the travel- 
ler was liable therefor. 1Chitty Pl. 126; Williams’ 
case, 5 Coke, 73; Elliott v. Concord, 27 N. H. 204. “It 
is clearly anaet to be a nuisanceto diga ditch or 
make a hedge over-thwart the highway, or to erecta 
new gate, or to lay logs-of timber in it, or generally to 
do any otheract which will render it less commo- 
dious.”” 3 Bac. Abr. 37 (Highways, E.). The statutes 
have enacted the common law in this respect. The 
cases of Willard v. Newbury, 22 Vt. 458, and Batty v. 
Duxbury, 23 id. 714, and 24 id. 155, assume that the 
railroad corporations were liable for the damages sus- 
tained by the plaintiffs from their respective failures 
to discharge the duties imposed by the statute; but 
hold that such liability did not release the towns from 
their primary duty to maintain, their, highways ina 
reasonably safe condition when sued by a traveller. 
Barber vy. Essex, 28 Vt. 62, affirms the doctrine an- 
nounced in Willard v. Newbury, and in Batty v. Dux- 
bury. On these statutes and decisions there is no in- 
tention manifested to change the common law in re 
gard to the liability of a railroad corporation for dam- 
ages sustained by negligence in the discharge of its 
duty. This common-law liability has been expressly 
held in a case almost identical in its facts, in Gillett v. 
Western R. Co.,8 Allen, 560. Mana v. Central Ver- 
mont Railroad Co. Opinion by Ross, J. 


——E——————— 


MINNESOTA SUPREME COURT ABSTRACT: 





SPECIFIC PERFORMANCE—OF AGREEMEMT TO SECURE 
DEBT BY MORTGAGE.—Defendants fora valuable con- 
sideration, agreed with plaintiff to secure an indebted- 
ness of one defendant by executing to plaintiff a mort- 
gage upon certain land. He/d, that such an agreement 
might be enforced specifically. The general rule is that 
any agreement will be enforced specifically in a court 
of equity, where the specified thing or act contracted 
for, and not mere pecuniary compensation, is the re- 
dress practically required. Bisp. Eq., §370; Adams Eq. 
Jur., § 123. Under this cule agreements to execute 
mortgages upon real estate as security for the payment 
of money, or to make an annuity a charge or lien upon 
lands, are specifically enforced. Such agreements are 
often entered into, on the part or behalf of the obligee 
or annuitant, for the purpose of making what is popu- 
larly called an ‘‘investment”’ or “ permanent invest 
ment.’’ In such circumstances it is plain that the re- 
covery of money damages would fall far short of ac- 
complishing the purposes of the agreement, or of af- 
fording the redress practically required in common 
fairness and justice. Hermann v. Hodges, L. R., 16 
Eq. Cas. 18; Ashton v. a L. R., 13 By. Cas. 76; 
Wellesley v. Wellesley, 4 Mylne& C. 561; Ogden vy. 
Ogden, 4 Ohio St. 182; Hale v. Omaha National Bank, 
49 N. Y. 634; Johnson vy. Johnson, 40 Md. 190; Rolles- 
ton v. Morton, 1 Drury & War. 190; McClintock vy. 
Laing, 22 Mich. 212; Wat. Spec. Perf., $20. Jrvine v. 
Armstrong. Opinion by Berry, J. 

[Decided Nov. 19, 1883.] 
CORPORATION—VOTE BY DIRECTORS TO PAY THEM- 


SELVES NOT BINDING ON—ISSUE OF NEW sTOCK— 
RIGHTS OF SHAREHOLDERS.—(1) A vote of directors 
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giving to certain of their number pay for past servi- 
ces, held invalid and not binding upon the corporation. 
While the authority over the property and affairs of a 
corporation, given by the statute to the board of di- 
rectors, is very extensive, this authority is subject 
to the implied condition that it shall be exercised 
solely in pursuance of the company's chartered pur- 
poses, and for the benefit of the stockholders. Mor. 
Priv. Corp., § 242; Pickering v. Stephenson, L. R., 14 
Eq. 322; Minor v. Mich. Bank, 1 Pet. 71; Salem Bank 
v. Gloucester Bank, 17 Mass. 30; St. James’ Church v. 
Church of Redeemer, 45 Barb. 356. It does not extend 
to dividing the property of the corporation among 
themselves, nor giving it to others. When as directors 
they fix the compensation for their own services, 
either as directors or other officers, their act is not 
necessarily valid. They are agents of the corporation, 
and as in cases of other agents, their acts on behalf of 
their principal, in matters where their own interests 
come inconflict with those of the corporation, where 
their self-interest may tend to deprive the corporation 
of the full, free, and impartial exercise of the judg- 
ment and discretion which they owe to their principal, 
are looked upon and scrutinized with great jealousy 
by the courts. Theiracts in such cases are, prima 
facie, voidable at the election of the corporation or of 
a stockholder. Cumberland Coal, etc., Co. v. Parish, 
42 Md. 598; Butts v. Wood, 37 N. Y. 317; Coleman yv. 
Second Ave. R. Co., 38 id. 201; Hoyle v. Plattsburgh 
R. Co., 54 id. 314; Blake v. Buffalo Creek R. Co., 56 id. 
485; Covington, etc., R. Co. v. Bowler’s Heirs, 9 Bush, 
468; Panie v. Lake Erie, etc., R. Co., 31 Ind. 2838; Port 
vy. Russell, 36 id. 60; Cook v. Berlin Woolen Mill Co., 
43 Wis. 433; European, etc., R. Co. v. Poor, 59 Me. 
277; Bestor v. Wathen, 60 Lil. 138; Harts v. Brown, 77 
id, 227; Seniars v. Vulcan Oi!, ete., Co., 61 Penn. St. 
202; Rice’s Appeal, 79 id. 168; Bank v. Gifford; 47 
Iowa, 575; Gardner v. Butler, 30 N. J. Eq. 702. The 
rule is applied rigorously to votes giving themselves 
compensation. Thomp. Liab. Off. Corp. 351, and note; 
Maux Ferry Gravel R. Co. v. Branegan, 40 Ind. 361. 
So that they cannot properly act on, nor form part of 
aquorum to act on,a proposition to increase their 
compensation. Butts v. Wood, supra; Bank v. Col- 
lins, 7 Ala. (N. S.)95. (2) When new stock is issued 
each stockholder is entitled to an opportunity to sub- 
scribe for such stock an amount proportioned to the 
stock held by him, and the action of a majority of the 
stockholders of the corporation denying him sucha 
privilege is invalid. In Gray v. Portland Bank,3 
Mass. 363, the corporation, a bank, had the power to 
increase the capital stock up toa certain limit, and 
did so increase it. The plaintiff, an original stock- 
holder, claimed the right to subscribe to the new or 
increased stock in proportion to the original stock 
held by him, a right which the corporation denied, and 
it refused to receive his subscription. The court sus- 
tained the claim of plaintiff. State v. Franklin Bank, 
10 Ohio, 91; Eidman v. Bowman, 58 Ill. 444; Miller v. 
Railroad Co., 24 Barb. 312; Bank v. Reese, 26 Penn. St. 
143; Reese v. Bank, 31 id. 78; Atkins v. Albree, 12 
Allen, 359; State v. Smith, 48 Vt. 266; Jones v. Rail- 
road Co., 57 N. Y. 196; Taylor v. Miami Exporting Co., 
5 Ohio, 162; Peabody v. Flint, 6 Allen, 52; Dousman v. 
Wis. & Lake Superior M. & S. Co., 40 Wis. 418. Jones 
v. Morrison. Opinion by Gilfillan, C. J. 
[Decided Oct. 16, 1883.] 

—————_»>_—_——_ 
SUPREME JUDICIAL COURT 

ABSTRACT.* 


MAINE 


CONFLICT OF LAW — JURISDICTION AS TO FOREIGN 
REALTY—DEED A MORTGAGE—REDEMPTION.—(1)When 





*Appearing in 75 Maine Reports. 





aconveyance by deed absolute in form is alleged to 
have been made asa security rather than as a sale, 
this court has jurisdiction if the parties reside in this 
State, although the premises conveyed are situated in 
another State. Arglasse v. Muschamp, 1 Vern. 77; 
Massie v. Watts, 6 Cranch, 148, 160; Brown v. Des- 
mond, 100 Mass. 267. (2) In equity the character of the 
conveyance is determined by the intention of the par- 
ties to it. A conveyance made by a deed absolute on 
its face may in equity be shown by a written instru- 
ment not under seal, or by oral evidence alone, to have 
been intended as a security for a contemporaneous 
loan or pre-existing debt. Woodman v. Woodman, 3 
Me. 350; Fales v. Reynolds, 14 id. 89; Thomaston Bank 
v. Stimpson, 21 id. 195; Whitney v. Batchelder, 32 id. 
313, 315; Howe v. Russell, 36 id. 115; Richardson y. 
Woodbury, 48 id. 206. (3) The character of the con- 
veyance becomes fixed at its inception; and if it be a 
mortgage, the right of redemption cannot be restricted 
by any contemporaneous agreement of the mortgagor. 
Hale v. Jewell, 7 Me. 435, 486; Chase v. McLellan, 49 
id. 375. ‘*The principle is well settled,’ said Savage, 
C. J., in Clark v. Henry, 2 Cow. 324, “that chancery 
will not suffer any agreement in a mortgage to prevail, 
which shall change it into an absolute conveyance upon 
any condition or event whatever.’’ ‘‘The doctrine of 
‘once a mortgage always a mortgage,’” said Chan- 
cellor Kent, ‘‘ was established by Lord Nottingham, 
as early as 1681, in Bonham v. Newcomb, 2 Vent. 364. 
Moreover it is well settled that the admission of oral 
evidence in cases of this character is not in con- 
travention of the statute of frauds. Walker vy. 
Walker, 2 Atk. 98; Campbell v. Dearborn, 109 Mass. 
130; Carr v. Carr, 52 N. Y. 251; Wyman v. Babcock, 2 
Curtis, 386, 399. Reed vy. Reed. Opinion by Virgin, J. 
(Decided June 2, 1883.] 


LIMITATION—DIVISION OF TOWN—JOINT DEBT— 
CONTRIBUTION.—By the act of the Legislature, setting 
off a portion of Mt. Desert and incorporating the same as 
the town of Tremont, the latter was holden to pay to 
the former a certain proportion of its liabilities, among 
which was a judgment recovered against it. In an ac- 
tion to recover the defendant’s proportion of the 
same, held, that the Statute of Limitations did not 
begin to run until payment of the judgment by 
the plaintiffs. Jnhabitants of Mt. Desert v. Inhabitants 
of Tremont. Opinion by Virgin, J. 

[Decided May 31, 1883.] 


FRAUDULENT CONVEYANCE — VOLUNTARY DEED 
FROM HUSBAND TO WIFE.—A deed of gift from a hus- 
band to his wife is a valid conveyance as against subse- 
quent creditors of the husband, when it does not ap- 
pear as one step in a fraudulent design, that it was 
made with the active and deliberate purpose to put 
the property beyond the reach of debts which he then 
intended to contract and not to pay. Hilton v. Morse. 
Opinion by Symonds, J 
(Decided June 2, 1883.] 


—____+—____—___ 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


CONSTITUTIONAL LAW—STATE MAY FORBID SALE OF 
PATENTED ARTICLE—OLEOMARGARINE.—The statute of 
Missouri providing for the punishment by fine and 
imprisonment of any person who shall manufacture, 
* out of any oleaginous substance, or any compounds 
of the same, other than that produced from unadulter- 
ated milk, or cream from the same, any article de- 
signed to take the place of butter or cheese produced 


*Appearing in 18 Federal Reporter. 
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from pure unadulterated milk, or cream of the same,”’ 
or who shall sell or offer for sale the same as an article 
of food, is not in violation of any provision of the Con- 
stitution of the United States; and this, although the 
article is manufactured under a patented process. 
The sole object and purpose of the patent laws is to 
give to the inventor a monopoly of what he has dis- 
covered. What is granted to him is the exclusive 
right, not the abstract right; but the right in him to 
the exclusion of everybody else. Heis not authorized 
by the patent laws to manufacture and sell the pat- 
ented article in violation of the laws of the State. His 
enjoyment of the right may be modified by the exi- 
gencies of the community to which he belongs, and 
regulated by laws which render it subservient to the 
general welfare, if held subject to State contro). U.S. 
Cir. Ct., W. D. Missouri, June, 1883. Maiter of Bros- 
nahan. Opinion by Miller, J. 


COoRPORATION—CITIZENSHIP OF RAILROAD COMPANY 
OPERATING IN SEVERAL STATES—JURISDICTION.—The 
Supreme Court has decided that when the same cor- 
poration owning a road which runs through several 
States is chartered by each of them, it is by a useful 
fiction to be considered for purposes of jurisdiction a 
citizen of each of the States; and where such a cor- 
poration is sued in one of the States in which it holds 
acharter, asa citizen of that State, it @annot set up 
that it is likewise a citizen of another. Ohio, etc., R. 
Co. v. Wheeler, 1 Black, 286; Railroad Co. v. Kroutz, 
104 U. S. 5; Missouri, etc., R. Co. v. Texas, ete., R. 
Co., 10 Fed. Rep. 497; Callahan v. Louisville, etc., R. 
Co., 1lid. 536. The fiction that makes two or three 
corporations out of what is in fact one, is established 
for the purpose of giving each State its legitimate con- 
trol over the charters which it grants; but the acts and 
neglects of the corporation are done by it as a whole. 
Railway Co. v. Whitton, 13 Wall. 270. U.S. Cir. Ct., 
New Hampshire, October 12, 1883. Home v. Boston 
and Maine Railway Co. Opinion by Lowell, J. 


MARITIME LAW-—WARRANTY OF SEAWORTHINESS IN 
CONTRACT OF AFFREIGHTMENT.—There is an implied 
warranty in acontract for affreightment that the ship 
is sufficient for the voyage, and the owner, like a com- 
mon carrier, is an insurer against every thing but ex- 
cepted perils. In Putnam v. Wood, 3 Mass. 481, the 
court said: ‘“‘It isthe duty of the owner of the 
ship, when he charters her, or puts her up for 
freight, to see that she is ina suitable condition, and 
to keep her in that condition, unless prevented by 
perils of the sea or unavoidable accidents. If the 
goods are lost by any defects in the vessel, whether 
latent or visible, known or unknown, the owner is 
answerable to the freightor upon the principle that he 
tacitly contracts that his vessel shall be fit for the use 
for which he employs her.’”’ In Dupont v. Vance, 19 
How. 162, the Supreme Court of the United States 
said: ‘“Toconstitute seaworthiness of the hull ofa 
vessel in respect to cargo, the hull must be so tight, 
stanch, and strong as to be competent to resist all or- 
dinary action of the sea, and to prosecute and com- 
plete the voyage without damage to the cargo.” In 
Work v. Leathers, 97 U. S. 379, it is said: ‘*‘ Where 
the owner of a vessel charters her, or offers her for 
trade, he is bound to see that she is seaworthy and 
suitable for the service in which she is to be employed, 
and if there be defects, known or not known, he is 
not excused.” U.S. Dist. Ct., N. D. Illinois, Novem- 
ber 5, 1883. The Lillie Hamilton. Opinion by Blodg- 
ett, J. 


MUNICIPAL BONDS—CONSTRUCTION OF STATUTE AU- 
THORIZING—PRESUMPTION IN FAVOR OF VALIDITY OF 
BONDS.—An act providing for the issue of bonds, and 
stating that certain parties shall be deemed tax-payers 
and others shall not, does not make two classes of tax- 


payers, it makes one; and a petition alleging that the 
signers are a majority of the tax-payers of the town is 
not invalidated by the omission to state the words 
‘not including those taxed for dogs or highway tax 
only,’ notwithstanding such negative clause was used 
in the act providing for the issue of bonds, and for the 
reason that in defining the word ‘* tax-payer,”’ the act 
expressly excludes persons so taxed. The cases Peo- 
ple v. Spencer, 55 N. Y.1; People v Smith, id. 135; 
Wellsboro v. New York, etc., R. Co., 76 id. 182; Metz- 
ger v. Attica, etc., R. Co., 79 id. 171, dissented from. 
In proceedings for the enforcement of payment of 
municipal bonds, the policy of the Federal courts is to 
sustain, if possible, the validity of the bonds, and they 
will refuse to invalidate the same, except for grave 
and serious infirmities. Even where the question 
which arises is a doubtful one, a construction should 
be given to the statute which upholds the bonds, 
rather than one which invalidates them in the hands 
of a bona fide holder. See Townof Arona v. Auditor 
of State, 15 Fed. Rep. 843; Whiting v. Town 
of Potter, 18 Blatchf 165. Seealso Miller v. Town 
of Berlin, 13 Blatchf. 245; Town of Orleans v. 
Platt, 99 U. 8S. 676; County of Tipton v. Locomotive 
Works, 103 id. 523; Walnut v. Wade, id. 683; Menasha 
v. Hazard, 102 id. 81; Block v. Commissioners, 99 id. 
686; Johnson Co. v. January, 94 id. 202; East Lincoln 
v. Davenport, id. 801, Schuyler Co. v. Thomas, 98 id. 
169; San Antonio v. Mehaffy, 96 id. 312; Town of 
Colomo vy. Eaves, 92 id. 484; Dill. Mun. Corp., § 418; 
Hackett v. Ottawa, 99 U. S. 86; Weyauwega v. Ayling, 
id. 112; Calhoun v. Delhi & M. R. R., 28 Hun, 379. U. 
8. Cir. Ct., N. D. New York, September, 1883. Rich v. 
Town of Mentz. Opinion by Coxe, J. 





————_>—_——_ 


ILLINOIS SUPREME COURT ABSTRACT.* 


ALIMONY—TERMINATES WITH HUSBAND'S DEATH.— 
In the absence of language in a decree giving a wife 
alimony, showing, unequivocally, an intention to bind 
the heir of the husband after his death, the allowance 
of alimony will terminate with the life of the defend- 
ant. It cannot be presumed that the payment of ali- 
mony is made a charge upon the heir; but that fact, if 
it exists, must affirmatively appear. By the English 
law, alimony was but an allowance during the joint 
lives of the husband and wife, or so long as they should 
live separately. Wallingford v. Wallingford, 6 Har. 
& J. 488; Lockridge v. Lockridge, 3 Dana, 28; Clark, 6 
Watts & S. 85; 1 Black. Com. 441. And notwithstand- 
ing alimony in this country is generally the allowance 
made to the wife out of the husband’s estate after a 
decree of divorce a vinculo matrimonii, and is, by stat- 
ute, in many respects modified from what it was in 
case of divorce a mensa et thoro, in England there is 
no case in which it has been held to be a debt continu- 
ing after the death of the husband against the heir, 
but directly the contrary was held in O’Hagan v. Exe- 
cutors of O'Hagan, 4 Iowa, 509, upon sufficient reason. 
Bishop (in Mar. and Div. [6th ed.], § 428), says: ‘*So 
by the unwritten rule, alimony cannot be ordered for 
the term of the wife’s life because it isa maintenance 
to her, while the husband’s duty to maintain her 
ceases at his death.’”’? Lenahan v. O’ Keefe. Opinion by 
Schofield, J. 

[Decided Nov. 20, 1883.] 


CuUSTOM—LOCAL CUSTOM—PURCHASE BY COMMISSION 
MERCHANT FOR FUTURE DELIVERY—DAMAGES—COM- 
MISSIONS.—(1) A party dealing in a particular market 
is presumed to know all the customs of such market 
bearing upon the transaction in which he is engaged. 
(2) Where a broker or commission merchant purchases 








*Appearing in 107 Illinois Reports 
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grain for future delivery, in his own name, fora cus- 
tomer, he is bound to obey a direction of the cus 
tomer, his principal, to sell the same at a given time, 
or terminate his agency, if the character of the trans- 
action be such as to render it practicable so to do, by 
putting his contract of purchase in such shape that it 
may be transferred, and transfer the same to his prin- 
cipal; and if he fails in this, and loss is thereby in 
curred, he cannot recover of his principal for commis- 
sions, and money advanced, but the latter may re- 
cover of him whatever damages he may have sustained 
by the neglect to sell when ordered. If the broker 
makes contracts of purchase in sucb manner that they 
cannot practically be transferred to his principal, he 
by necessary implication, undertakes to sell when 
ordered. (3) Where a broker or commissiou-man pur- 
chases in his own name grain for his principal, to be 
delivered at a future day, and the principal, before the 
grain is delivered, directs him to sell the same at a cer- 
tain price then current in the market, for delivery on 
theday named in the original contract of purchase, 
and the broker refuses and neglects to make such sale 
when he might have done so, and a loss occurs, the 
measure of his principal’s damage will be the differ- 
ence between the price at which the grain was pur- 
chased and the price at which the broker was directed 
to sell it, less his commissions and other proper 
charges. In such case the principal is not bound to go 
on the market and sell “short” an equivalent amount 
of grain for delivery at the same time of the other 
grain. Cotheranv. Ellis. Opinion by Dickey, J. 
{Decided Sept. 24, 1883.] 


* RATLROAD—PROXIMATE CAUSE— ANIMAL INJURED 
IN CONSEQUENCE OF FRIGHT.—Under the act in rela- 
lation to fencing railroads, where a party’s horse gets 
on the railroad track for want of such a fence as the 
law requires the company to erect and maintain to 
inclose its track and right of way, and while on the 
track is frightened either by the approaching train, or 
the sound of the bell or whistle, or all of them com- 
bined, and in its flight is injured, either by jumping a 
eattle-guard, or by coming in contact with a wire 
fence, or both, and no negligence or willful miscon- 
duct is chargeable to the agents of the company in 
charge of the train at the time, and where no injury is 
done to the horse by any actual collision or contact 
with the train, the railroad company will not be liable 
to the owner of the horse for such injury. Conse- 
qQuential damages resulting from fright to animals, 
not caused by actual collision,or any negligence or 
willful misconduct on the part of the servants of the 
company, are not embraced in the statute. Schutz v. 
Indianapolis, Bloomington and Western Railway Co. 
Opinion by the Court. 

(Decided Nov. 19, 1883.] 


SUNDAY—VALIDITY OF CONTRACT MADE ON.—A con- 
tract entered into on aSunday is not void by reason of 
having been made on that day, either at the common 
law, or under the 61st section of the Criminal Code, 
forbidding the disturbance of the peace and good 
order of society by labor, etc., on Sunday. The statute 
was not intended to prohibit the transaetion of busi- 
ness, merely as distinguished from labor, on Sunday. 
A contract made on Sunday is as valid as if made on 
any other day of the week, and as capable of being en- 
forced. The courts must, in the absence of all quali 
fying circumstances, presume that in the enactment of 
laws the language used was used in its ordinary sense. 
Hence the word “labor,” in section 261 of the Crimi- 
nal Code, does not include mere business. Richmond 
v. Moore. Opinion by Walker, J. 

(Decided June 16, 1883.) 





PROBATE LAW — ADMINISTRATION ON ESTATE OF 
LIVING PERSON VOID.—A grant of administration on 
the estate of a person who is living, together with all 
acts done under such grant, is absolutely null and void. 
The only jurisdiction the County Court has in respect 
to the administration of estates is over the estate of 
deceased persons. In this case moneys which were 
the proceeds of a sale in partition came to the hands 
of the master in chancery. Prior to that time, one of 
the parties in interest had absented himself from his 
home, and not having been heard from by his rela- 
tives or acquaintances for more than seven years, ad- 
ministration wts granted on his estate, on the hypo- 
thesis he was dead. The master in chancery there- 
upon paid over to the administrator the portion of the 
money belonging to his supposed intestate. It turned 
out that the person supposed to be dead was still alive, 
and it was held he was entitled to recover from the 
master the money which had come to his hands, and 
which he had improperly paid over under the void 
grant of administration. Allen v. Dundos, 3 T. R. 

25; Freeman Judg. (3d ed.), § 319a; Jochumsen y. 
Suffolk Savings Bank, 3 Allen, 87; D’Arusment v. 
Jones, 4 Lea, 251; 40 Am. Rep. 12; Stephenson v. Su- 
perior Court, 15 Rep. (Col.) 140; Melia v. Simmons, 45 
Wis. 334; 30 Am. Rep. 746; Griffith v. Frazier, 8 
Cranch, 23. The only case holding a contrary doc- 
trine, is that of Roderigos v. East River Savings Insti- 
tution, 63 N. Y. 460, which was decided by a divided 
court of three to four, and has since beeu the subject 
of much adverse criticism. 10 Am, Law Reg. 787; 15 
id. 212. The case as last reported will be found in 76 
N. Y. 316. Thomas v. People of Illinois. Opinion by 
Mulkey, J. 

(Decided May 7, 1883.] 


— 


FINANCIAL LAW. 


CONSIDERATION — PARTIAL FAILURE OF TITLE TO 
LAND, NO DEFENSE TO NOTE THEREFOR. — A partial 
failure of title constitutes no defense to asuit on anote 
given for real estate. Wentworth v. Goodwin, 21 Me. 
150; Morrison v. Jewell, 34 id. 146; Thompson v. 
Mansfield, 43 id. 490; Wentworth v. Dows, 117 Mass. 
14. ‘The remedy when any thing valuable passes by 
the title, but not the entire estate conveyed, is by an 
action of covenant broken. To constitute a valid de- 
fense to a note given for the conveyance of real estate 
there must be a total and entire failure of title. Jen- 
ness v. Parker, 24 Me. 289. Maine Supreme Court, 
June 13, 1883. Hodgdon v. Golder. Opinion by Ap- 
pleton, C. J. (75 Maine, 293.) 


a 


CORRESPONDENCE. 
RELIEF OF THE CouRT OF APPEALS—THE PANACEA 
AT LAST. 


Editor of the Albany Law Journal: 

As everybody else has suggested a remedy for the re- 
lief of the Court of Appeals, I deemit a duty to bring 
forward mine; andif you do not give the public at once 
the benefit of it through your widely circulated 
columns, all I have to say is that you are not as 
patriotic as I take you to be. Indeed 1 expect you to 
issue me a patent upon it. They say the court can’t 
keep up with its calendar, judges are dyiug off with 
overwork, cases are not properly considered, ete. 

Of course this is all wrong. But the remedies 
heretofore suggested are not searching enough. That 
paltry $500 limit is utterly ineffectual. It did not save 
Chief Justice Church. Judge Folger’s health  suc- 
cumbed before it- The New York Zimes proposes to 
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raise it to $1,000; but that is a poverty-stricken meas- 
ure. The day will soon come when Gould’s and Van- 
derbilt’s cases alone will swamp the court, not one of 
them involving less than a million of dollars. The 
Supreme Court of the United States has already sought 
refuge behind a $5,000 barrier, but it is of no use. The 
court is hopelessly in arrears. The remedy evidently 
lies further back. If we must choke off litigation, let 
us nip it inthe bud. The General Terms are just as 
badly off. Heaven knows they are grinding out opin- 
ions not only faster than the Court of Appeals can re- 
verse them, but much faster than the reporters can 
publish them, or we of the profession can reconcile or 
even read them. The State, to be sure, recently em- 
barked upon the dangerous experiment of increasing 
the number of judges in the Supreme Court; but this 
was done evidently in a spirit not only reckless of ex- 
pense, but not even stopping to think of the sure in- 
crease Of labor such a step must devolve upon the 
Court of Appeals. Clearly the remedy lies still further 
back. The device of refusing to allow appeals unless 
the court below shall “ certify,’’ etc., that a difficult 
and important question is involved, is also, while ob- 
viously excellent in principle, not radical enough. 

Do you not see that when you have struck the right 
principle, you should carry it out to its full extent? 
Suppose now each judge at Special Term or circuit or 
chambers should first be required to ‘‘certify’’ that 
he feels a little shaky about his decision, before any 
appeal whatever is allowed to be taken from it? Think 
what a relief it would be to the General Term, and 
thus ultimately to the Court of Appeals; we all know 
how common it is for a judge who has ‘‘ carefully con- 
sidered ’’ a case, to be absolutely sure he is right in his 
determination of it. The reported opinions abound 
with such expressions as ‘it has long been settled 
law,”’ and “it is entirely clear in this case that,’ ete. 
Thus we see how, by a simple extension of this salutary 
principle already embodied in the jurisprudence of 
our State, an immense reduction of our appellate cal- 
endars could be effected. 

If this is not enough to relieve the glut of litigation, 
let us carry the principle a step still further. Let no 
action be tolerated in the courts in which the amount 
involved is less than $500 or $1000. It is a poor 
“limit ’’ that won’t work as well for an action as for 
an appeal; and it must be obvious to the dullest mind 
that the fewer actions there are, the fewer appeals 
there will be But I have still a final and sovereign 
remedy to propose, and it is for this in particular that 
I claim a patent. It illustrates better than any thing 
else the excellence of the system of restricting appeals, 
which as already pointed out isin vogue at present 
only toalimited extent. I propose that no appeals 
whatever be allowed wrless the prevailing party and 
his attorneys shall ‘‘ certify "’ that be or they, or a ma- 
jority of them, deem the questions involved to be of 
sufficient importance to require the determination of 
an appellate tribunal. Since pride of opinion is estab- 
lished as a useful factor in the work of repressing ap- 
peals, let us have more of it. Let us have the respond- 
ent’s and his counsel’s pride of opinion, as well as that 
of the court which has decided in their favor. In this 
way I flatter myself that the flood of litigation could 
in time be checked, the frightful expense to which we 
are now subjected in the purchase of rapidly issuing 
volumes of reports could in some measure 
be abated, and our over-worked judges could 
devote to the practice of that leisure and dignity 
which are so needful tothe adornment of the bench, 
the occasional hours now necessarily occupied in the 
study of prosaic and uninteresting cases. At all events 





1 now file this caveat in favor of my suggestion, lest 
the Times some day invent and claim it as its own. 
Yours very truly, 
EDWARD P. WILDER. 
New York, Feb. 16, 1884. 
Editor of the Albany Law Journal: 

The strictures by Mr. John G. Yeatman upon the 
General Terms held in this city, made in the last num- 
ber of the JOURNAL, demand a protest against their 
severity and sweeping generality. Lawyers, old, 
young and middle aged, are sometimes checked in 
certain lines.of remarks, either irrelevant, or the repe- 
tition of something that is relevant—but ‘‘ the younger 
members of the profession” are not “snubbed” at 
every “opportunity.” 

Of course our General Terms are sometimes reversed, 
but so is the Court of Appeals sometimes reversed (on 
a Federal question) at Washington, and sometimes it 
overrules itself,and the Supreme Court of Washington, 
if not directly overruling itself, sometimes ** distin- 
guishes”’ cases in a way that looks very much like 
overruling. All this, in a moderate amount, is no 
reflection on judges, but only illustrates the intrinsic 
difficulties of law, human language and human 
thought. 

Instead of ‘‘ not looking at the cases and points,” I 
have sometimes wondered how they got at the real 
hinging point in a case as quick as they do. 

I have seen them decide a case “ out of hand,”’ with- 
out looking at the papers, and without hearing 
respondent’s counsel—deciding it on the opening state- 
ment of appellant’s counsel, and I have seen that case 
affirmed in the Court of Appeals. 

I have felt like “swearing at the judges” but once. 
They limited counsel to fifteen minutes each, on pain 
of going over to next term, when I thought an hour 
would have been nearer right; and then the disposi- 
tiou to “swear ’’ was not discovered, to any irrepressi- 
ble extent, until they had beaten me. 

On the contrary, I have sometimes joined with op- 
posing counsel in a request to submit an appeal on the 
papers without oral argument, and have been refused, 
the court requiring such argument. 

Many of the judges sitting at General Terms here 
are often criticised by the bar as talking too much— 
talking with each other during the argument, and 
“bandying’’ with counsel The first may be well 
founded, but as to the second, making inquiries of, or 
suggestions to counsel, asking them questions or pro- 
pounding difficulties, it seems to be done constantly in 
England, whose courts and judges we habitually ad- 
mire, and while it does tend to upset some debates, [ 
do not know any thing, when it is well and properly 
done, that so tends to bring things to a point. 

The real evil lies in the vast number of cases to 
be disposed of; in the printed records being made 
much more bulky than necessary; in the briefs of 
counsel being too long. and sometimes in the court 
actually overlooking a material point. But the sweep- 
ing philippic of Mr. Yeatman ought not to be accepted as 
an exact statement. It needs reviews, modification, 
moderation, and therefore should be reversed. 

Gro. H. YEAMAN. 

New York, Feb. 9, 1884. 


CONCERNING DIGESTS. 


Editor of the Albany Law Journal : 

There should be a general digest of the decisions of 
the Supreme Courts of the several States, giving the 
leading cases and the law as it is substantially settled 
on the different topics on which decisions have been 
rendered, leaving out all irrelevant matters and things, 
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which only serve to confuse issues and courts, bar and 
jury. All dicta should be sponged out, and unsettled 
points which can but lead to confusion. ; 

Such a digest should only embrace a sufficient num- 
ber of such opinions of the several Supreme Courts of 
the States as go to establish the law on the numerous 
subjects contained in all the reports. Such a digest 
would be one step toward abridging and simplifying 
the law which is beginning to be much needed. 

E. 8S. WHITTEMORE. 
SANDWICH, MaAss., Feb., 1884. 


MARRIED WOMEN’S CONTRACTS. 


Editor of the Albany Law Journal: 

I notice that you refer in the last number of the 
JOURNAL to Mr. Kruse’s bill in the Assembly in rela- 
tion to married women, with the remark that “the 
measure had been introduced in former legislations, 
but we belive has never passed.’’ I think you have 
overlooked the fact that this measure or one to the 
same end was introduced in the Senate onthe 9th day 
of January, 1879, was passed on the 28th of February 
by a vote of 19 to 5. On the 17th of April it passed the 
Assembly by 68 to 29, went to the governor (Robinson) 
and on the 28th of April returned to the Senate with 
his veto. Senate Journal, 1879, page 649. 

You also say ‘“‘it ought to prevail. So thought the 
Legislature, 1879. So this Legislature ought to think 
and to meet a more progressive executive. 

* 

This isa precedent for Mr. Kruse if he desires one. 

Yours truly, 
EpwWInN Hicks. 

CANANDAIGUA, Feb. 9, 1874. 


Mr. CARTER’S Essay. 


Editor of the Albany Law Journal: 

I was disappointed in the tone of your comments 
upon Mr. James C. Carter’s pamphlet. They did not 
seem to me to be in accord with your usual candid and 
appreciative style of criticism. Any lawyer upon ex- 
amining Mr. Carter’s essay must be impressed with its 
learning and thoughtfulness, whatever may be the 
reader's individual views concerning the feasibility of 
a general codification of our law. 

Very respectfully yours, 
GEORGE RICHARDS. 
New York, Feb. 7, 1884. 


Hun's Reports. 


Editor of the Albany Law Journal: 

In the recent volumesof Hun, the official reporter 
has adopted a new system, that of discriminating be- 
tween cases, some of which are reported in full, others 
in “memoranda, not reported in full,’’ while others 
are simply among the “decisions”’ only. 

I can conceive the necessity for discrimination, 
otherwise the reports would simply be a rehash of oft 
decided principles, but my attention has recently been 
called to what I consider poor judgment in this dis- 
criminating; take for instance the case of Barclay v. 
Culver, on p. 1 of vol. 30; the principle there decided 
is as old as the hills, and known to almost every law- 
yer, while in thecase of Higgins v. Higgins, p. 84 of 
the same volume, novel and instructive principles, 
known only to the few, were there decided, and yet 
the latter case is among the ‘‘decisions,’’ while the 
former case is reported in full. 

If this system of discrimination is to be adapted in 
the future, we shall have to look to such publications 
as yours and the Daily Register, and the Weekly Digest, 


to find what ought to be found in the authorized re- 
ports of the Supreme Court. 
Very respectfully yours, 
CuHas. BLANDY. 
[We take it for granted that the discrimination is 
made by the judges, and not by the reporter. Epitor 
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NEW BOOKS AND NEW EDITIONS. 


DicEst ENGLISH REPORTS. 

Digest of Moak’s English Reports, volumes 16 to 30, inclusive. 
With a list of cases reported, and table of cases affirmed, 
considered, overruled, or reversed. By James Simmons. 
Also a digest of American notes, by Nathaniel C. Moak, 
Albany, N. Y., Wm. Gould & Son, 1883. Pp. xxxvi, 1007. 

This is a very thorough digest of a large portion of 

Mr. Moak's excellent series. The digest of American 

notes alone covers 336 pages. The digest is very timely, 

aud will be indispensable to those who have the re- 
ports themselves. 


JAcOB’s FisHER’s Digest SUPPLEMENT. 


This volume is the tenth of the series, and is the 
first supplement, giving the decisions from 1878 to 
1883. The work is well executed, and isin every way 
worthy of a place with the preceding volume. Pub- 
lished by John C. Remick, New York. 


—_—_._____—_. 


NOTES. 


\ R. Justice Field, at his residence, at Washington, 
11 on the 13th inst., gave his brother, David Dudley 
Field, a dinner in celebration of his 79th birthday, at 
which the President and some twenty others of the 
highest dignitaries of the Nation were present. Like 
another great law-giver,Mr. Field may not live to enter 
the Canaan of his desire, but he has at least been ac- 
corded a well deserved sight and promise of it. 


The Vermont judges, it seems,have lately been look- 
ing into the witness bible. In Lewis v. Bowker, 55 Vt. 
21, Taft, J., quotes: ‘' Man goeth forth unto his work 
and to his labor until the evening.”’ (Ps. civ. 23.) And 
in School District v. Brown, 55 Vt. 61, Redfield, J., 
says: ‘‘ This case savors of ‘miat and cummin,’ while 
‘the weightier parts of the laws’ are not much in- 
voked.”” Wedonot know why Judge Redfield left 
out “anise,’”’ unless perhaps the use of that herb in 
coursing foxes has rendered any reference to it objec- 
tionable to the rural population.—Here is the fine 
way in which a California counsellor excuses his for- 
getfulness: ‘In the case at bar there was an oblitera- 
tion of memory—a misfortune that may overtake even 
the plaintiff's counsil. It was not a negligence, a care- 
lessness, ora lack of diligence. It was a misfortune, 
in itself burdensome enough without being stigma- 
tized as ‘uegligence, carelessness, and lack of dili- 
gence.’ Against the faults of memory no man is per- 
fectly secure. The black screen of oblivion stands 
ready at the subtle touch of countless forces to ob- 
scure that mirror of the mind called memory, at any 
time.”——In Smith v. Smith, 62 Cal. 466, it was held 
that the wife leaving her husband and children for 
three months, and going to Germany to “ perfect her- 
self in the art of painting’’ was not cruelty justifying 
adivorce. It may not have been cruel to the hus- 
band, but we should think it probably would be cruel 





to the public. 
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CURRENT TOPICS. 





\ R. AUSTIN ABBOTT says, in the Daily Register, 
i! in speaking of Mr. Throop’s revision of the 
statutes, now presented to the Legislature: ‘‘ This 
bill covers, in its way, much the same department 
of jurisprudence which Mr. Field’s Civil Code 
covers in quite a different way. The aim of the 
Civil Code is to state the rules of law, rather in the 
form of principles; and while avoiding minutie of 
detail, to state all the important general rules, which 
the courts ought to recognize and respect, in dealing 
with the subject inhand. This method naturally 
results in comparatively short sections, each 
enunciating a general doctrine, and the whole 
aiming to form a systematic outline of the entire law 
on the subject, without minute regulation or de- 
tails of application. The revision bill, on the other 
hand, aims at a method perhaps more in consonance 
with the views expressed by the opponents of 
codification. It does not attempt to reduce to 
written form the doctrines of the courts, but em- 
bodies all the existing statutes on the subject in 
hand, with such modifications as appear to the 
draftsman to be necessary to bring them into 
harmony with each other, and with a limited number 
of modifications originating in the judgment of the 
draftsman or suggested by reported cases as being 
desirable to improve the statute, and with quite a 
number of additions intended to carry into further 
application the specific regulations of detail, such as 
are already contained in many of our special statutes. 
Many pages of the revision therefore present long 
sections furnishing minute regulations as to matters 
of detail incidental to the administration of the law, 
such as are apparently rather avoided by the Civil 
Code. The one bill proposes a systematic and com- 
plete formulation of general principles, and this 
brings into the statute law very much which has not 
been heretofore regulated by it at all. The other 
leaves unregulated what has not been regulated 
heretofore, but proposes to regulate in much further 
detail what is already the subject of regulation. We 
should like to know which bill, on the whole, 
would be preferred by those whose opinions are 
represented in Mr. Carter’s pamphlet.” Mr. Throop’s 
bill approximates in size to the Civil Code, but con- 
tains less than a thousand sections. Mr. Carter 
ought, to be consistent, to be more hostile to this 
than to the Civil Code. But we shall see. 


In a work by a distinguished English legal writer 
there is a table, prepared it is said by ‘‘a very em- 
inent American jurist,” of the relative value and 
authority outside their respective States of the 
American Reported Decisions. They are divided 
into four classes, A. B. C. and D. A stands for 


Vor. 29 — No. 9. 





t tailed. 





very high and D for very low. B and C are 
‘‘middling.” Under A are placed all the Federal 
Reports both Supreme and Circuit, all the Reports 
of Massachusetts and Pennsylvania, and all the 
Reports.of New York, except Anthon. Under ‘‘D” 
(a sort of index expurgatorius, for the English bar, we 
suppose,) no fewer than nineteen reporters have the 
misfortune (in several cases quite well deserved) to 
figure. Kentucky and Tennessee lead the procession, 
Bibb, Hardin, A. K.& J. J. Marshall, Monroe, Peck, 
Martin & Yerger, Humphrey, Cooke and Yerger all 
appearing. Ohio appears twice (Wright and Ham- 
mond), and Alabama (Porter), North Carolina 
(Martin), Connecticut (Kirby), Maryland (Harris & 
McHenry), Indiana (Blackford), Virginia (Va. Cas.), 
and New York (Anthon), each once. All the rest of 
the Reports and Reporters are rated ‘‘ B” and “ C,” 
—fair and middling. 





More than an ordinary book notice is deserved by 
Mr. Austin Abbott’s Annual Digest of New York 
Statutes and Reports of 1882-3. This is an exten- 
sively annotated digest. The author says in the pre- 
face: ‘‘An annual digest ought to be much more 
than a compilation of the head notes of the year’s 
reports. It appears to me that it may be made the 
instrument of gathering and concentrating upon 
each subject all the light which the cases of the 
period can shed for the reader; and to do this com- 
pletely it must include not only new points in judg- 
ment, but also what has been done by way of con- 
firming, explaining, limiting or overruling the 
doctrines of previous cases. In addition to this it 
has seemed to me that a digest might fairly be made 
to represent in a condensed form —‘ photographed 
down,’ as it were —all that is valuable in the entire 
body of judicial discussion of the period, by indica- 
ting intelligibly, in connection with each decision, 
the authorities which the courts during the current 
year have deemed worthy of recognition as pre- 
cedents in the present state of thelaw. * * * 
This volume is the first attempt to reduce the growing 
mass of annual decisions to a form in which they 
will afford this service,” i. e., ‘‘ turn the otherwise 
unmanageable mass of reported decisions into an 
inexhaustible mine of authorities.” Accordingly, 
on every page are notes, frequently quite extensive, 
stating what authorities were cited in the particular 
case, and to what point, and what was said of them; 
and information is frequently given as to other 
sources of knowledge, such as law journals and the 
like. In these notes other cognate decisions are also 
pointed out and described and commented on. The 
cross-references are singularly abundant and de- 
There is a table of constitutions, statutes 
and rules cited; and atable of cases digested and 
cited, briefly stating the points of decision, the two 
classes of cases being distinguished by different 
type. We believe we pronounced Mr. Abbott’s last 
volume before this the best digest we had ever seen, 
but we must now transfer that praise to this. This 
immense mass of current law is compressed within 
650 pages, which shows that there is no padding. 
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We do not know of another guide-book and direc- 
tory to recent decisions so judicious and useful as 
this, and we believe that it can never be surpassed, 
either in plan or execution, unless by Mr. Abbott 
himself. 


Mr. W. I. Babb has introduced in the Iowa 
Legislature a joint resolution requesting the gover- 
nor to invite the several States and Territories to 
send each two representatives to attend a conven- 
tion at Des Moines, on the first Wednesday of May, 
1885, to consider the subject of uniform laws in 
relation to divorce, mercantile paper, and convey- 
ancing. The preamble deprecates any constitutional 
amendment in the premises. The evils of the pres- 
ent divorce system, or rather want of system, are 
rather luridly set forth as follows: ‘* Whereas, 
The great and underlying evil of the whole subject 
grows out of the diverse systems of procedure and 
causes of divorce in the different States and Terri- 
tories, enabling parties who for any trivial cause 
may desire a separation from those with whom they 
have vowed to live ‘ until death do part,’ to resort 
to the divorce courts of distant States, and by 
testimony of at least doubtful character procure a 
decree of divorce, without even the actual knowl- 
edge of the other party, a system, or rather want 
of system, which puts it in the power of the pettiest 
State to make itself a nuisance to all its neighbors, 
a spot for the breeding of infectious social disease 
which unfortunately cannot be stayed by the im- 
aginary lines which marks its political boundaries, 
but which must affect the whole sisterhood of 
States — a system which enables the procurement of 
a divorce which is recognized as valid in one State 
and invalid in another; a system, which should the 
parties re-marry another person, makes them crimi- 
nals in one State and innocent in another; a system 
which permits the sentenceof illegitimacy to be 
pronounced against the innocent offspring in one 
State and declares them legitimate in another; a 
system which seriously affects the inheritance and 
succession of all property in such cases depending 
upon the conflicting decisions as to the validity or 
invalidity of such decree; asystem which cannot 
be otherwise than wholly demoralizing in its results 
and tendencies.” Probably this is the best way to 
go to work, and perhaps the attempt is well enough, 
but we have very faint hope that any thing will ever 
be accomplished by joint action toward remedying 
the mischief. The divorce laws of some States show 
such an utter lack of conscience that we have no 
faith in the power of furnishing any substitute by 
innoculation. 


The Tribune's fishing expedition for opinions as 
to codification must be disappointing toit in one 
respect, however agreeable in another. Of twelve 
hundred lawyers consulted, 640 favor codification 
and 569 oppose it. This is the disappointment. 
But only 364 approve Mr. Field’s code, while 745 
oppose it. This is probably agreeable to the Tribune, 
allowing its computation to be correct. We are as- 
sured, however, that of the 640 in favor of codifica- 





tion only 75 expressedly oppose Mr. Field’s code, 
and that the 7ribune makes out its majority by 
classing all those who omitted to answer that ques- 
tion, in the negative. Those who expressed an 
opinion on this point were almost equally divided. 
The 564 have probably read Mr. Field’s code, and 
the 745 probably have not. If ‘‘lions could 
be painters”—if we should send out for sta- 
tistics, we could probably reverse these figures. 
After all these ‘‘straws” amount to very little 
on either side. Another thing must be borne 
in mind, the question at issue is not one of 
pleasing the lawyers, but of doing justice to the 
public. We hope the day is far distant when systems 
of laws shall be enacted or not, according to the 
dictation and interest of the lawyers. 


There are now eight judges in our Court of 
Appeals’ Chamber in gowns. The seven judges of 
the court put on gowns on re-convening on Tuesday 
morning. The change of dress is scarcely noticable, 
but looks well on scrutiny. Just as many lawyers 
are present anxious to be heard as usual. But now 
we expect that the next breeze that blows from the 
west will bring to our ears the clash of resounding 
quills of legal editors who sce in this change of 
garb a shaking of the pillars of the State. 


The eighth gown is worn by Palmer’s statue of 
Chancellor Livingston. This bronze statue, the 
noblest in-doors portrait statue in the United 
States, has been removed from its former position 
in one of the corridors, and placed between the 
south windows of the court-room. It isa duplicate 
of that in the capitol at Washington, which puts to 
shame those staring white abortions by which it is 
surrounded. This statue furnishes a reason why 
judges should wear robes — the man thus looks so 
much better in statuary. The State ought to buy 
Mr. Palmer’s statue. <A bill once passed both 
houses, for its purchase, but was vetoed, on the 
ground, we believe, that the capitol should first be 
paid for. It would be better to cut off some of the 
useless, extravagant and tasteless outlay on this 
building, and buy a few real worksof art. This 
State, we believe, has never spent a dollar for a 
statue, bust, or painting of a single one of its great 
men. It would be well to begin with this superb 
figure of one of the most useful and influential 
citizens that our State has ever had, and who did 
more for the law and the State’s national prosperity 
than any other. 


The great case of Belt v. Lawes is very unquiet. 
Since the judges granted a new trial— no two of 
them agreeing on the reason — several of the jury 
have published the considerations on which the ver- 
dict was founded. One juryman recants his ver- 
dict, and declares that if he had to try the case 
again he would find for the defendant. All this is 
very indecent and very silly. Fortunately the ju- 
rors in the Cesnola-Feuardent case can hardly make 
such fools of themselves, 
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NOTES OF CASES. 

N Cleveland v. Shoeman, Ohio Supreme Court 
I Commission, to appear in 39 Ohio St. 176, it 
was held that a National bank may lend money on a 
note secured by pledge of a warehouse receipt. The 
court said: ‘‘A warehouse receipt, like a bill of 
lading, is a symbol of the property designated in it, 
and stands in the place of the property it represents. 
The question therefore arises, whether the bank 
transcended its power in taking the warehouse 
receipt as collateral security for the note of Lester. 
The section of the statute under consideration con- 
tains several distinct and independent grants of 
power — neither grant being a limitation on any 
other — and describes the kind of banking in which 
National banking associations are authorized to en- 
gage. Torender these grants effective, such associa- 
tions are authorized to exercise such incidental 
powers as shall be necessary to carry on the kind of 
banking permitted. A national bank therefore em- 
powcred to carry on the business of banking ‘by 
loaning money on personal security,’ may also exer- 
cise all powers incidental thereto. Vested with such 
authority, we do not think, that in making a loan 
on the personal obligation of the borrower with a 
warehouse receipt as collateral security thereto, the 
bank exceeds its statutory powers. It is not to be 
limited, in taking security for discounts and loans, 
to the personal undertaking of the borrower, or to 
the security afforded by the names of indorsers or 
personal sureties, but may take a pledge of bonds, 
choses in action, stock of a corporation, bills of 
lading, and other personal chattels. The language 
‘personal security’ would seem to refer to other 
personal security than is mentioned in the first grant 
of power in section 5136 —authorizing the business 
of banking ‘by discounting negotiable promissory 
notes, etc.’ Dillon, J., in Pittsburgh Car Works v. 
State National Bank of Keokuk (Thompson’s 
National Bank Cases, 315), says, ‘ The words ‘loans 
on personal security ’ in the banking act are used in 
contra-distinction to real estate security; and in 
that case it was held, that a National bank might 
take personal chattels—e. g. a locomotive, as 
security for discounts and loans. And while section 
5136, if notin terms clearly by implication pro- 
hibits aloan on real estate, yet the Supreme Court 
of the United States in National Bank v. Ma‘thews, 
8 Otto, 621, not narrowing the application of the 
words ‘personal security’ held, that where a 
National bank loaned money, and as collateral 
security took the assignment of a note secured by a 
mortgage of lands with a power of sale thereto 
annexed, the bank was entitled, ypon non-payment 
of the loan at maturity, to enforce the collection of 
the note by a sale of the lands. Without comment- 
ing upon the numerous authorities which have been 
brought to our notice, we are of the opinion, that 
the court below did not err in refusing to charge the 
jury, that a National bank could not lawfully take 
personal property as security for a loan of money; 
and in taking the warehouse receipt from Lester, as 





collateral security for the loan made to him, the 
bank did not transcend its powers.” 


The Kansas Supreme Court seem to think that a 
counsellor should be like Cesar’s wife, not only 
pure but unsuspected. In Farlin v. Sook, to appear 
in 30 Kans. 401, the court said: ‘*This case has 
been once to this court, and the opinion will be 
found in 26 Kans. 397. Atthat time we felt called 
upon to animadvert uponthe conduct of counsel 
for plaintiff in error. We did so reluctantly, but 
because under the circumstances we felt it our duty 
so to do. The learned counsel feels hurt by our 
criticism, and in connection with the present pre- 
sentation of the case, calls our attention again to 
the matter, and earnestly insists that he was wronged 
by such criticism. Coupled with his own statement 
are presented the statements and suggestions of 
other counsel from that district, some of whom were 
familiar with the facts as they really existed. The 
writer of this opinion was not on the bench at the 
time that case was argued, and his information con- 
cerning what then took place is derived solely from 
the representations of his associates and others. We 
have carefully considered the suggestions made by 
counsel and others, coupled with the facts as they 
then presented themselves to the court, and upon 
them desire to make these comments. First, we 
refer to the claim of counsel as now presented; and 
in order that there shall be no mistake, we quote 
the language of his statement: ‘First. I do not 
think your honors ought to have investigated the 
quality of my moral or professional conduct upon a 
motion to dismiss a petition in error. The attorney 
for defendant in error said, by his motion, that asa 
matter of law such unprofessional conduct with 
which he charged me was sufficient cause for the 
dismissal of the case of myclient. Itseemed to me 
then, as a matter of correct practice, that I was 
called upon to say no more than, ‘ Admitting every- 
thing you say about me to be true, that is no reason 
that the petition in error should be dismissed ;’ and 
your honors agreed with me.’ We must most 
respectfully but firmly dissent from the ideas pre- 
sented in this claim. It is true, that this court sits 
mainly asa court of review and to correct the errors 
in the proceedings of trial courts; but beyond that 
it has a duty to discharge to the people of this State, 
and to the members of the bar who practice before 
it. All gentlemen admitted to practice in this court 
are officers of the court, and it is not only the 
privilege, but it is also the duty, of this court to see 
that they so conduct themselves as to justify the 
confidence of the community. We all know that 
certain general rules of law and practice are estab- 
lished, conformity to which is essential to the due 
administration of law and to the good order of 
society, and yet that often parties, keeping them- 
selves within the limits of those rules and thus safe 
from legal condemnation, take advantage of the 
ignorance and inexperience of others,and accomplish 
results, which however justified by considerations 
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of public policy, in the individual instance work in- 
justice and wrong. Indeed, this lies at the founda- 
tion of many of the harsh criticisms upon our pro- 
fession, that its members, while keeping within the 
letter of the law, violate its spirit and do that which 
really works injustice and hardship. Now it is 
unquestionably the duty of this court, as of all other 
courts, notwithstanding the individual hardship, to 
enforce all established rules of statute, common law, 
and practice; but it does not follow from this that 
while we uphold that which is done in accordance 
with those rules, we must either commend or pass un- 
noticed the conduct of counsel or party, which, kept 
within the letter of the law, offends the sense of jus- 
tice, or transgresses the bounds of professional or 
gentlemanly conduct. It is of course a delicate 
matter to criticise or condemn the action of client or 
counsel, but we should be unworthy of the trust 
reposed in us if at any proper time we failed to ex- 
press our clear condemnation of any conduct which 
offends the rules of gentlemanly or professional 
intercourse. We would not willingly wound, we 
would not unnecessarily offend; but whenever in 
any case coming before us there appears any trespass 
upon the obligations of gentlemanly or professional 
intercourse, we should be false to our oath and 
recreant to our duty if we failed unhesitatingly to 
condemn, or in extreme cases to disbar. Premising 
this, we may say that from the facts now presented 
it seems that the burden of our criticism was pro- 
voked by the failure of counsel to recognize: this 
fact and tender full explanation of his conduct. It 
seems as though then and now, he thought the duty 
of this court was limited to a discussion of the legal 
rights of the parties, and the legal effect of the 
action of counsel. He placed himself then in the 
position of saying, ‘I admit the moral taint of my 
conduct, but it is legally defensible, and therefore 
it was the duty of this court to uphold the conduct 
and say nothing as to the moral character.’ He 
evidently acted upon this theory, and presenting no 
explanation or defense, simply said: ‘ Conceding 
it all to be true, what difference does it make?’ As 
we have already said, we conceive it to be our duty 
to go beyond the mere consideration of the legal 
result, and to criticise and condemn, to commend 
and approve, according to the moral character of 
the act. Wedid so at the time that opinion was 
filed, and we have no disposition to qualify or limit 
or withdraw the criticism then placed upon the 
conduct of counsel as then disclosed. But we take 
pleasure in saying, that from the representations of 
fact as now made by the gentleman and other parties, 
it appears that while not then presented, there were 
other facts which justify or at least palliate his con- 
duct. * * * Asall these acts are now presented, 
they certainly do away with the burden of our 
criticism and condemnation. * * * We gladly 
make this explanation, and place it upon the records 
of this court. We would not willingly do the 
slightest injustice to any counsel, or leave any 
stigma upon his professional character. As hereto- 








fore said, we think counsel made a grave mistake. 
When the case was then before us, he tendered no 
satisfactory denial or explanation of the charge, but 
simply said, ‘If it be true, what difference does it 
make?’ While we agreed with him that it did not 
avoid the case made, we felt compelled to criticise 
and condemn his conduct. Now he comes forward 
with a statement of himself and others, showing 
facts which explain his conduct and place it ina 
very different light; and so we place the explanation 
side by side with the criticism, and close by saying 
that the conduct, as then charged and unexplained, 
deserved the criticism then placed ; as now explained 
by the statement of himself and others, it places the 
matter in a very different light, and shows that he 
did not in fact act so as to deserve the criticism 
placed upon him.” 


In Quinn v. Shields, Supreme Court of Iowa, 
December, 1883, 17 Rep. 239, it was held that the 
fact that a witness toa wili isa corporatorof a 
charitable institution and a distributee upon the 
dissolution thereof, will not defeat a bequest 
thereto. The court said: ‘‘The fourth article of 
the foregoing instrument declares that the purposes 
of the association are to enable the incorporators to 
establish and manage hospitals, schools, asylums, 
and ‘other institutions for the relief, education, 
and care of the poor, the needy, the distressed, the 
orphans, and the ignorant.’ These objects are all 
essentially charitable, and are never pursued when 
under the care of religious sects, whether Catholic 
or Protestant, with the view of pecuniary profit. 
The distribution of dividends to corporators or 
others, arising from the earnings or profits of such 
institutions, is an unheard-of thing. It clearly ap- 
pears that the incorporators of the association in 
question can receive no dividends or profits there- 
from. The witness to the will therefore had no 
pecuniary interest based upon the right or expecta- 
tion of receiving dividends or profits. But it is 
urged that upon the dissolution of the corporation 
its assets will be divided among the corporators, 
and for that reason the witness has an interest in 
the property bequeathed by the will. For the pur- 
poses of the case let the position be admitted, 
though we do not so hold, and to say the best of 
the proposition, it is extremely doubtful. But such 
interest is uncertain and contingent. It depends 
upon whether the witness will survive the dissolu- 
tion of the corporation; whether it will, when dis- 
solved, have any assets to distribute; or whether it 
may not by reincorporations continue to hold the 
funds indefinitely. The interest, to disqualify the 
witness to a will must be present, certain, and 
vested. See Hawkins v. Hawkins, 54 Iowa, 443, In 
that case it is held that a wife has no such interest 
in a legacy to her husband as will disqualify her to 
witness the will. Yet surely the interest of the 
corporator signing the will in this case as a witness 
is not less remote, uncertain, and contingent than 
the interest of a wife in a bequest to her husband.” 
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In Fogg’s Adm’r v. Rogers, Kentucky Superior 
Court, January 24, 1884, 8 Ky. L. J. & Rep. 581, it 
was held that where A. sold as hemp certain stacks 
standing in the field, and the stacks looked at from 
the outside were apparently composed of hemp, but 
being afterward taken to pieces the inside was found 
to be straw, A. could not recover the purchase price, 
though he had made no warranty and the purchaser 
saw the stacks when he bought them. The court 
said: ‘‘In determining the extent of the warranty 
— that is, in deciding whether it shall or shall not 
be constructively limited by the consideration that 
it was not presumably intended to include matters 
which the buyer could readily discover —the 
point of inquiry is whether the defect was ascertain- 
able. If the thing 1s absent when sold and cannot 
be seen, the buyer cannot take care; he must rely on 
the description given by the seller and therefore it 
should be regarded as a warranty to the full extent 
of the description; but if the thing is present its 
nature may be such that use alone can determine 
even its species, as in case of seeds having similar 
appearance, or such that only time ora chemical 
analysis can decide. There can be no reason to 
distinguish between causes producing the same re- 
sult. If the buyer is precluded by the condition or 
the nature of the thing it is the same as if he was 
precluded by its being inaccessible, and in such cases 
the terms of the warranty should not be limited. 
Indeed it seems that an offer to sell a thing described, 
where that description is not susceptible of verifica- 
tion, and where therefore the buyer is not called on 
to consider, if regarding the thing itself, any part of 
that description is to be taken as mere commenda- 
tion,is in effect an offer to sell a thing such as is de- 
scribed, an acceptance of which makes the descrip- 
tion a part of the contract, and while the distinction 
between a contract to sell and deliver and contract 
of bargain and sale is clear, yet so far as concerns 
the question now considered its value is not very 
evident. A description by words or sample of a 
thing to be delivered is part of the contract; the 
seller may not substitute another thing either in kind 
or quality for that which he has agreed to deliver. 
If he does so he does not perform his contract, and 
is liable in an action by the purchaser. So if one 
sells a thing affirming it to be of a particular kind 
or quality, that affirmation as a warranty should pass 
with the thing sold, and in such cases a description 
should have force of a warranty, subject only to the 
limit fixed by the rule of construction referred to.” 
Denying Seixas v. Woods, 2 Cai. 48; Swett v. 
Colgate, 20 Johns. 196; and citing Hawkins v. 
Pemberton, 51 N. Y. 198; White v. Miller, 71 id. 118; 
Allen v. Lake, 18 Ad. & E. 560; Borekins v. Bevan, 
3 Rawle, 23; Osgood v. Lewis, 2 Har. & Gil. 495; 
Henshaw v. Robbins, 9 Met. 83. 


——_+—__—_— 


CONWAY ROBINSON. 


WRITE this paper for the living and not for the 
dead. The living may thus have somewhat upon 
which to rest their grateful memory of the departed, 





while the dead who have passed beyond the reach of 
the hopes, the desires, the contentions and the re- 
straints of this sphere, have no use nor knowledge of 
what is said or thought about them here. And it is 
almost an axiom in the recorded history of mankind, 
that the profession, which of all others seems in its 
studies and its occupation to be more closely connected 
with the social life, the business interests, and the 
governmental control of men, that is the legal profes- 
sion, is the one which is almost as fleeting in its his- 
torical fameand reputation as ifit only and altogether 
were concerned in maintaining and conducting the 
simplest method and order of barter and trade. The 
fame of the ablest laywers whose professional life is 
passed in the courts alone may be said to be ‘“‘ writ in 
water.” 


“For men may come and men may go, 
But I go on forever.” 


This general statement has no application to those 
lawyers whose professional work has been done, and 
whose triumphs have been earned, by great arguments 
in some leading State trial, during the course of which 
some leading principle of evidence or some theory of 
government has been discussed and settled; nor to 
those who have drifted from their early moorings in 
the State courts into the different and wider horizon 
of Congress, or to the Supreme Court in Washington; 
nor to those members of the profession who by a fre- 
quent use of the literary faculty, combined with large 
natural gifts for the study of the science of the law, 
and with industry, have paid what Lord Bacon com- 
mends to each of us that we should pay, our debt 
to the profession by writing a book. These three 
classes seem to comprehend the short list of the great 
names of history and of our profession, whose names, 
even to say nothing of their professional work 
or reputation, are known to the present gen- 
eration of lawyers, or men with a special or even 
general knowledge of the historical or legal literature 
of the world. 

The subject of this brief memorial belongs, beyond 
all peradventure, to the last class. And when, in the 
increasing years of the active, professional and com- 
mercial discipline and development of our country, 
more use is felt, and greater need for correct and 
comprehensive treatises upon the law, the great 
work —and we speak upon reflection—of Mr. 
Robinson will be as widely known throughout America, 
and be as highly appreciated as the earlier and most 
justly praised commentaries of Blackstone and Story 
and Kent. 

Conway Robinson was born in Richmond, Va., in 
1805, and died in Philadelphia, in January, 1884. His 
was an industrious, sincere and noble professional life 
of over sixty years. During that time he turned not, 
nor swerved from the long, arduous, but agreeable 
literary and professional work he had laid out for 
himself, save in several instances when a brief journey 
had to be compulsorily taken to restore his tired and 
exhausted physical and mental system. 

He wrote and published, in 1826 and 1841, ‘‘ Forms 
adapted to the Practice in Virginia.” In 1832-1835-1839 
he published in three volumes, ‘The Practice in the 
Courts of Law and Equity in Virginia; ” in 1842- 
1844 he was the reporter of the Supreme Court of Ap- 
peals and General court of Virginia, in two volumes. 

In volume 1, there is a valuable preface giving a 
historical sketch of the Legislature of the State, with 
reference to the courts, and to the provisions of law 
relating to the reports of decisions by the appellate 
courts. It quotes also the communication made to the 
House of Delegates with regard to the delays which 
attended the publication of the reports in the year 
1819. 
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The following quotation from that communication 
may answer, if it does not instruct, the impatient and 
complaining citizens of some localities, who, sixty and 
more years later find fault with both courts and re- 
porters for apparently unnecessary delays in the de- 
cisions and their publication of the higher courts: 
“ The reports of the decisions of the court of which we 
are members, for nearly three years buck, are in ar- 
rear and unpublished. The very respectable gentle- 
man who has heretofore published such reports bas 
been prevented by various causes, from performing 
that duty. The accounts of the decisions of that period, 
are in most instances locked up in his office,’’ etc. 

In Virginia, in 1819, it seems ‘‘ the law’s delay’’ had 
gained a brief foot-hold. And in volume two, in the 
preface, are further valuable and original suggestions 
made by Mr. Robinson upon his resignation of the 
office of reporter, upon the same subject. 

In 1848 he prepared for the Virginia Historical and 
Philosophical Society, an ‘‘ Account of the discoveries 
in the west until 1519, and of voyages to and along the 
Atlantic coast of North America from 1520 to 1573.” 

In 1849, he together with John M. Patton, Esq., 
prepared and published “‘the Code of Virginia, with 
the Declaration of Independence and Constitution of 
the United States, and the Declaration of Rights and 
Constitution of Virginia,’’ one volume, 898 pages. 

This work allotted to these gentlemen by the Legis- 
lature of Virginia was well done. Init, with its pre- 
face and notes, will be found much curious and inter- 
esting information upon the early legal history of Vir- 
ginia, and to the industrious author who by and by 
will try to prepare a paper upon the comparative juris- 
prudence of the States of the Union, it will be invalu- 
able. 

In 1850, he published his “‘ Views of the Constitution 
of Virginia.” 

In 1852-39 he published for the first time, his work in 
three volumes, entitled ‘‘ The Practice in the Courts 
of Law and Equity in Virginia.” 

This work made a most favorable impression upon 
the profession and was well received by the critics up- 
on law publications, see 9 Am. Law Jurist, 232-474; 15 
id. 231; 22 id. 484. Mr. Robiuson was at that time a 
young man, but had already taken a prominent and 
foremost place among the leading men at the bar 
of his native State. 

During the years 1854 to 1874 he published his great 
work, entitled ‘‘Robinson’s Practice,’ embracing **The 
Practice in Courts of Justice in England and the 
United States,’ in seven volumes. This is really what 
the author intended it to be, a new, but enlarged edi- 
tion of his book upon ‘“ Virginia Practice,’’ published 
in 1832-1835 in three volumes, and referred to above. 
The work is a law library in itseif, and to the lawyer 
in active practice, or the magistrate who wishes the 
law clearly and accurately set forth, it isa vade mecum. 
The book has a title which is repelling to the seeker 
aftera commentary upon some subject in the law, 
which itis not by any apparant logical compulsion 
necessary to embrace in volumes which glare at you 
from your bookshelves, under a name which conceals 
its great merits, and conveys to the modern law-stu- 
dent—ill taught by a misconception of the true sphere 
of a ‘“‘Code of Practice,’’ to look for a short cut to a 
complete knowledge of the science of the law—the im- 
pression that it is merely atreatise upon a most techni- 
cal and dry subject. This is not so. It is really a series 
of profound and learned essays upon all the subjects in 
the law which we would look for, while examining 
critically almost any great legal question. There are 
no works, the names of which now recur to me, with 
which it is very nearly related. One might perhaps, 
venture to compare it in purpose with Roscoe’s 


** Pleading and Evidence,’’ or Saunders upon the same 





subject, or Wait’s ‘‘ Actions and Defenses,” but after 
you have so likened it, you feel as if you would compare 
the great and venerable chief magistrate, with a 
metropolitan experience and national reputation, with 
the virtuous orphaned son of his second or third 
cousin, just come from the country attorney’s office 
to practice law in the city—same in kind, but different 
in degree. It is unfortunate also that the book should 
have been published anywhere but in one of the well- 
known law-publishing houses in Boston, Philadelphia 
or New York. We are very widely astray in our judg- 
ment of the prodigious labor, the keen mental accuracy 
of its author and its great merits, if it does not take 
its place in the history of the legal literature of the 
United States, if not as the greatest, yet as among the 
first and greatest in merit aud most valuable law books 
of the world. 

And as such it should be fully and always commended 
to every student. One has, after consulting it and 
finding what he wishes, the same feelings that come to 
him after reading Blackstoue’s chapter on ‘‘Contingent 
Remainders;”’ or Judge B. R. Curtis’ speech on the 
defense of President Johnson; or Rufus Choate’s 
“Eloquence of Revolutionary Periods;"’ or Mr. 
Evarts’ final argument on the trial of Mr. Beecher, all 
of which, and each and singly, and altogether, are at 
once the delight and the despair of the student, and 
of the lawyer in active practice. 

But Mr. Robinson’s work did not close with this 
magnum opus upon “ Practice.” In 1882, he published 
the first volume of his ‘‘ History of the High Court of 
Chancery and other Institutions of England,’ 1215 
pages. This is another work which shows the most 
unexampled industry on the part of its now venerable 
author. It was well received by those competent to 
judge of its merits. Whether he left bis manuscript 
complete for any future volumes of the work we have 
no means of knowing. By his death the bar of his 
native State, and of the Supreme Court in Washing- 
ton, loses its most learned member. His kindly face 
and bent form, borne down by eighty years of constant 
and almost unremitted labor, will be missed from the 
law library in the capitol, but his well-earned fame, 
increasing with the coming years, will be a constant 
light to guide the seeker after truth in that pathway of 
the future which is now concealed by the clouds 
which cover his own retreating foot-steps. 

Epwarp B. MERRILL. 


New YORK. 
—___+-—__—__—- 


LIMITATION OVER UPON FEE INVALID, 
SUPREME COURT OF THE UNITED STATES, 
JANUARY 7, 1884, 


HOWARD V. CARUSI. 

A will gave to C. an estate with power of disposition, and 
provided that so much of the estate as C. should not dis- 
pose of should at his death go to the testator’s nieces. The 
testator expressed in the will a desire that C. should not 
diminish the estate to a greater extent than might be 
necessary for his comfortable support. Held, that the 
limitation over to the nieces was void. 

| giv from the Supreme Court of the District of 

Columbia. 

The facts were these: On March 18, 1872, Lewis 
Carusi, a bachelor about 78 years of age, and a citizen 
of the city of Washington, in the District of Colum- 
bia, being seised in fee of certain real estate in said 
city, executed his last will and testament. In the first 
item of the will he directed his just debts and funeral 
expenses to be paid out of his personal estate. The 
second item of the will was as follows: 

“And as to all my property, real, personal, and 
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mixed, after the payment of my just debts and funeral 
charges as aforesaid and the payment of the legacies 
hereinafter mentioned, I give, devise, and bequeath 
the same to my brother, Samuel Carusi, to be held, 
used, and enjoyed by him, his heirs, executors, admin- 
istrators, and assigns forever, with the hope and trust 
however that he will not diminish the same to a greater 
extent than may be necessary for his comfortable sup- 
port and maintenance, and that at his death, the same 
or so much thereof as he, the said Samuel Carusi, shall 
not have disposed of by devise or sale, shall descend 
tomy three beloved nieces, Phillippa Estelle Caul- 
field, née Carusi, Genevieve E. Carusi, and Isolin FE. 
Carusi, the daughters of my said brother, Samuel 
Carusi, as follows: To the said Phillippa Estelle Caul- 
field, née Carusi, the sum of $5,000, the remainder of 
my estate to be divided between Genevieve E. Carusi 
and Isolina E. Carusi, to share and share alike as ten- 
antsin common and not as joint tenants, and so that 
they, and they alone, shall have the right to have, pos- 
sess, use, and enjoy the same separate and apart from 
and independent of any husband either one of them 
may haveut thetime of my decease or at any time 
thereafter, and so that he or they shall have no right, 
privilege, or power to coutrol or interfere with any 
part of my said estate in any manner whatsoever, and 
so that the same shall not be subject or liable to any 
debt that any such husband may have incurred. 

**I further hope, trust, and desire that in the event 
either one of my said nieces, daughters of the said 
Samuel Carusi, shall not survive my said brother, 
Samuel, that the share she might become entitled to 
had she survived him may be conferred and fall to the 
surviving niece or nieces. Innoevent shall any por- 
tion of my estate be subject to the control or inter- 
ference of any husband either one of my said nieces 
may have atthe time of my decease or at any time 
thereafter. 

““T give and devise to my three nieces, daughters of 
my brother, Nathaniel Carusi, the sum of $2,000.”’ 

By the third and last item of the will the testator 
appointed his brother, Samuel Carusi, the sole execu- 
tor thereof. 

Afterward on July 18, 1872, the said Lewis Carusi, as 
party of the first part, executed a deed of that date 
which purported to convey to his brother, Samuel 
Carusi, party of the second part, in fee simple, all his 
real estate in the city of Washington, upon trusts 
which were thus expressed: ‘In trust nevertheless 
to, for, and upon the following uses and trusts, that is 
to say, in trust to sell and convey the whole or any 
part of the said pieces or parcels of ground and premi- 
ses at the discretion of the said party of the second 
part, and to invest the moneys arising out of such sale 
or sales in other property or securities for the use and 
benefit of the said party of the first part; and in event 
of the death of the said party of the first part, so much 
of said pieces or parcels of ground as may remain un- 
sold, or such other property as may be purchased, or 
such securities as may be acquired, in manner afore- 
said, to convey to such person or persons as the said 
party of the first part may, by his last willand testa- 
ment or other paper-writing, under his hand and seal, 
by two persons witnessed, designate and direct.’’ The 
appellant averred, and the defendants denied, that 
this deed had been delivered by the grantor to the 
grantee thereiv named. 

Subsequently on October 17, 1872, Lewis Carusi exe- 
cuted and deliverea to his brother, Samuel Carusi- 
another deed, conveying to him absolutely in fee sim, 
ple the same Jands described in said will and in the 
deed of July 18, reserving to himself the rents and 
profits thereof during his life. 

On October 25, 1872, Lewis Carusi died, having made 
no will other than that of March 18, 1872, above men- 





tioned. After the death of Lewis, Samuel Carusi took 
possession of the real estate described in said will and 
deeds, claiming an absolute title in fee simple thereto 
by virtue of said will and the deed of October 17, 1872, 
and continued in possession until his death. On March 
23, 1877, he duly executed his last will and testament, 
by which he devised to his wife, AdelaideS. Carusi, 
for her natural life, all his real estate, with remainder 
in feeat her death to his children, John McLean 
Carusi, Samuel P. Carusi, Thornton Carusi, Estelle 
Caulfield, Genevieve Carusi, and Isolina E. Howard, 
share and share alike, and appointed his wife, the said 
Adelaide S., and his son, the said John McLean Carusi, 
the executors thereof. 

Afterward on December 22, 1877, Samuel Carusi died 
and on January 8, 1878, his will was admitted to pro- 
bate and record in the Orphans Court of the District 
of Columbia. 

The bill in this case was filed by Isolina E. Howard, 
one of the children and heirs at law of Samuel Carusi, 
against the defendants, who were her brothers and 
sisters and devisees under their said father’s will. It 
averred the making by Lewis Carusi of his said will 
and of the deeds of July 18 and October 17, 1872, and 
specially averred the delivery by Lewis Carusi to his 
brother, Samuel, of the first-mentioned deed. It 
averred that the deed of October 17, 1872, was made by 
Lewis Carusi when he was physically so feeble as to be 
unable to sign his name, ‘‘and when he was mentally 
incompetent to execute a deed; that at the time said 
deed was made by him he had no legal title to the real 
estate therein described, having divested himself 
thereof by the deed of trust of July 18, 1872, and that 
he was procured to make said deed of October 17 by 
Samuel Carusi, for whose benefit it was made.”’ 

The bill further alleged that the will of Lewis Carusi 
was propounded for probate and record in the proper 
court, but a caveat having been filed against the pro- 
bate thereof, no proceedings were taken or decree 
made in reference thereto. 

The bill charged that the will of Lewis Carusi fully 
designated the beneficiaries of the trusts created by 
the deed of trust of July 18, 1872, and that Samuel 
Carusi had no estatein the property belonging to 
Lewis Carusi which he could dispose of by his last will 
soas to divest the plaintiff and her sisters of their 
rights under the last will and testament of Lewis 
Carusi, and that Samuel Carusi was only a trustee to 
hold the property during the lifetime of Lewis Carusi, 
and upon trust to convey the same upon the death of 
Lewis to the complainant and her sisters in manner 
set forth in Lewis Carusi’s last will and in said deed of 
trust. 

The bill further alleged that Samuel Carusi, with the 
purpose of defeating the provisions of the will and 
deed of trust executed by Lewis Carusi, did during his 
own lifetime suppress the deed of trust, and claimed: 
an absolute title in fee simple to all the estate of Lewis 
Carusi under the will of the latter and the deed of Oc- 
tober 17, 1872. Finally the bill alleged that Lewis 
Carusi, during his lifetime, repeatedly ‘declared, in 
the most unmistakable terms, that it was his inten- 
tion to leave his estate, by any testamentary disposi- 
tion he should make thereof to his nieces, to the ex- 
clusion entirely of any nephews that might survive 
him, and to the exclusion of the wife of the said Sam- 
uel Carusi, should she survive him; * * * andthat 
it was the intention of Lewis Carusi to make provis- 
ion at all events for his said several nieces in prefer- 
ence to all persons and to every person who might, by 
reason of affinity, have any claim upon him or his es- 
tate.” 

The bill prayed for adecree declaring the deed of 
trust dated July 18, 1872, to be in full force and effect, 
and that the will of Lewis Carusi was operative as de- 
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signating the beneficiaries under the deed of trust, and 
its terms and conditions; that the will of Samuel 
Carusi, so far as it devises any part of the estate of 
which Lewis Carusi died seised, might be declared 
null and void; that a receiver might be appointed to 
take charge of and manage the estate, and that the 
defendants, Adelaide S. Carusi and John McLean 
Carusi, named as executors of the will of Samuel 
Carusi, might be enjoined from interfering in any 
way with the estate of Samuel Carusi, and for general 
relief. 

Separate answers were filed to the bill by each of 
the defendants, to which the complainant filed repli- 
cations. 

Upon final hearing on the pleadings and evidence in 
Special Term, the Supreme Court of the District of 
Columbia dismissed the bill. Upon appeal to the Gen- 
eral Term the decree of dismissal was affirmed. From 
the decree of affirmance the present appeal is taken. 

Woops, J. The case made by the bill of complaint is 
based on the will of Samuel Carusi, and upon the deed of 
trust alleged to have been executed and delivered July 
18, 1872. The contention of complainant is that by the 
deed Lewis Carusi conveyed to Samuel Carusi all his 
real estate in trust to convey the same to such person 
or persons as the said Lewis Carusi might, “ by his last 
will and testament, or other paper-writing under his 
hand and seal, by two persons witnessed, designate 
and direct ;"’ and that although the will was revoked 
by the trust deed, it was nevertheless effectual as a 
designation of the persons to whom said real estate 
was to be conveyed by Samuel Carusi, the trustee ; and 
that the complainant and her sister, Genevieve Carusi, 
were the persons who were so designated by the will. 
Itis clear therefore that complainant’s case can derive 
no aid from the declarations of testator, Lewis Carusi, 
alleged to have been made before and after the execu- 
tion of his will, in relation to the disposition which he 
intended to make of his property. It must stand or 
fall upon the designation made in the will. 

It is clear also that the will is to receive precisely the 
same construction, as an instrument designating the 
beneficiaries of the trust deed, as it would have re- 
ceived as a last will duly proven and recorded. The 
question is therefore what estate did the testator in- 
tend to give the complainant by his will] of March 18, 
1872? 

This will gives, first, an estate in fee simple to Sam- 
uel Carusi; it contains, second, the expression of a 
hope and trust that he will not unnecessarily dimin- 
ish the estate; and third, it gives to the nieces of the 
testator so much of his estate as Samuel Carusi shall 
not at his death have disposed of by sale or devise. 
We have then devised to Samuel Carusi an estate in 
fee simple, with an absolute power of disposition 
either by sale or devise clearly and unmistakably im- 
plied. Therefore according to the adjudged cases 
the limitation over tothe nieces of the testator is 
void. 

The rule is well established, that although generally 
an estate may be devised to one in fee simple or fee 
tail, with a limitation over by way of executory de- 
vise, yet when the will showsa clear purpose of the 
testator to give an absolute power of disposition to 
the first taker, the limitation over is void. 

Thus in the case of Attorney-General v. Hall, Fitzg. 
314, there was a devise of real and personal estate to 
the testator’s son and tothe heirs of ‘this body, and 
that if he should die leaving no heirs of his body, then 
so much of the real and personal estate as he should 
be possessed of at hisdeath was devised over to the 
complainants in trust. The son in his lifetime suf- 
fered a common recovery of the real estate, and made 
a will as to the personal estate, and diedwithout issue, 
a bill was filed against his executor to account, It was 








held by Lord ChancellorKing,aided by theMaster of the 
Rolls and the Chief Baron of the Exchequer, that the 
devisee was tenant in tail of the real estate, and had 
barred the plaintiffs by the common recovery, and that 
the executrix was not to account for the personal es- 
tate to the persons claiming under the limitation, for 
that was void as repugnant to the absolute owner- 
ship and power of disposal given by the will. 

In the case of Ross v. Ross, 1 Jac. & Walker, 154, a 
limitation over was declared void because it was lim- 
ited upon the contingency that the first taker did not 
dispose of the property by willor otherwise. See also 
Cuthbert v. Purrier, Jac. 615; Bourn v. Gibbs, 1 Russ. 
& Mylne, 615; Holmes v. Gadson, 8 DeG. M. &G. 
152. 

The American cases are to to the same effect. Thus 
in Jackson vy. Bull, 10 Johns. 19, Charles Bull died 
seised of the premises in question. By his last will, 
after devising a certain lot of land to his son Moses 
he delared: ‘In case my son Moses should die with- 
out lawful issue the said property he died possessed of, 
I will to my son Young, his lawful issue,’ etc. It was 
held that the limitation over was void as being repug- 
nant to the absolute control over the estate which the 
testator intended to give. 

In Jde v. Jde, 5 Mass. 500, the devise was to the tes. 
tator’s son Peleg his heirs and assigns, with the fol- 
lowing provision: ‘‘And further, it is my will that if 
my son Peleg shall die and leave no lawful heirs, what 
estate he shall leave to be equally divided between my 
son John Ide and my grandson Nathaniel Ide to 
them and their heirs forever.’’ Held, that this limita- 
tion over to John and Nathaniel Ide was void because 
inconsistent with the absolute unqualified interest in 
the first devisee. 

To the same effect is the case of Bowen vy. Dean, 110 
Mass. 438, where a man devised all his estate, real and 
personal, to his wife, ‘‘to hold to her and her assigns,” 
but should she ‘‘die intestate and seised of any por- 
tion of said estate at the time of her death,’’ then 
over. The wife took possession of the land, and died 
having made a will by which she devised and be- 
queathed all her estate, real and personal. It was held 
that the will of the husband gave the wife, by neces- 
sary implication, an absolute power of disposal, either 
by deed or will, and this power having been fully exe- 
cuted by her will, nothing remained upon which the 
devise over in the will of her husband could operate. 

In Melson v. Cooper, 4 Leigh, 408, the case was this: 
John Cooper died in 1813 seized of the messuage and 
land in controversy, having by his last will duly exe- 
cuted, devised, infer alia, as follows: ‘I give tomy 
son William Cooper the plantation I live on, to him 
and his heirs forever. In case he should die without a 
son and notsell the land, I give the land to my son 
George’”’ etc. The plantation on which the testator 
lived was the land in controversy. George Cooper, 
the lessee of the plaintiff, was the testator’s son, 
George, mentioned in the devise, who claimed the land 
under the limitation over to him therein contained. 
The testator’s son, William, to whom the land was de- 
vised in the first instance, attained to full age, mar- 
ried, and died, leaving issue one daughter, but with- 
out leaving or ever having hada son, and without 
having sold the land. The question referred to the 
court was whether, upon this state of facts, George 
Cooper was entitled to the land. The court held that 
a general, absolute, unlimited power to sell the land 
was given to William Cooper by the devise, that he 
took a fee simple, and that George Cooper was not en- 
titled to recover. See also Gifford v. Choate, 100 Mass. 
343; Hale v. Marsh, id. 468; Ramsdell vy. Ramsdell, 21 
Me. 288. 

The rule is thus stated by Chancellor Kent: “If 
there be an absolute power of disposition given by the 
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will to the first taker, as if an estate be devised to A. 
in fee, and if he dies possessed of the property with- 
out lawful issue, the remainder over the property 
which he, dying without heirs, shallleave, or without 
selling or devising the same; in all such cases the re- 
mainder over is void because of his preceding fee; and 
it is void by way of executory devise, because the limi- 
tation is inconsistent with the absolute estate expressly 
given, or necessarily implied by the will.” 4 Kent 
Com. 271. 

If the will of Lewis Carusi had remained unrevoked 
and had been duly proven and recorded, and Samuel 
Carusi had died intestate, with all the property de- 
vised to him by Lewis Carusi undisposed of, the com- 
plainant would be entitled to no relief, for she would 
have taken nothing by the will. If the will can be held 
to designate any beneficiary underthe trust deed of 
July 18, 1872, it designated Samuel Carusi and not the 
complainant and her sisters. 

But by the terms of Lewis Carusi’s will, the com- 
plainant and her sisters were only entitled to so much 
of the estate of Lewis as Samuel should ‘‘ not have dis- 
posed of by devise or sale.’ The bill of complaint 
charges that Samuel Carusi, by his last will and testa- 
ment, had devised to certain persons therein named, 
among them the complainant, all the property de- 
vised to him by the last will of Lewis Carusi. There 
was therefore no property of the estate of Lewis Carusi 
to which the supposed devise to complainant and her 
sisters could apply. 

The case of complainant receives no support from 
the precatory words of the will of Lewis Carusi. These 
words express ‘“‘ the hope and trust that Samuel Carusi 
will not diminish the same (viz., the property devised 
tohim by the will) to a greater extent than may 
answer for his comfortable support, and the testator 
then devises to complainant and her sisters what 
Samuel shall not have disposed of by devise or sale. 

The words do not raise any trust in Samuel. He is 
not made a trustee for any purpose, and no duty in 
respect to the disposition of the estate is imposed upon 
him. But even if the will had contained an express 
request that Samuel should convey to the complainant 
so much of the estate as he did not dispose of by sale 
or devise, there would be no trust, for the will, as we 
have seen, gives Samuel Carusi the absolute power of 
disposal. 

In Knight v. Knight, 3 Beav. 148, it was said by the 
Master of the Rolls (Lord Langdale): ‘If the giver 
accompanies his expression of wish or request by other 
words, from which it is to be collected that he did not 
intend the wish to be imperative, orif it appears from 
the context that the first taker was to have a discre- 
tionary power to withdraw any part of the subject 
from the wish or request, * * * it has been held 
that no trust was created.’’ And see 8S. C. nom. Knight 
v. Boughton, 11 Cl. & Fin. 513. 

The rule is thus stated by Mr. Justiee Story in his 
Commentaries on Equity Jurisprudence, section 1070: 
‘* Whenever the objects of the supposed recommenda- 
tory trust are not certain or definite, whenever the 
property to which it is to attach is not certain or de- 
finite, whenever a clear discretion or choice to act or 
not to act is given, whenever the prior dispositions of 
the property import absolute and uncontrollable 
ownership, in all such cases courts of equity will not 
create a trust from words of this character.” 

See also Wood v.Cox, 2 Myln & Craig,684; Wright v. 
Atkyns, Turn. & Russ. 157; Stead v. Miller, L. R., 5 Ch. 
D. 225: Lambe v. Eames, L. R., 10 Eq. 267;S. C., L. R., 
6 Ch. 547; Hess v. Singler, 114 Mass. 56; Pennock’s Es- 
tate, 20 Penn. St. 268; Van Dynev. Van Dyne, 1 Mce- 
Carter, 397; 2 Pomeroy’s Eq. Jur., §§ 1014, 1015, 1016, 
1017, and notes. 

The views we have expressed render it unnecessary 





to consider other questions argued by counsel. It is 
quite immaterial whether or not Lewis Carusi had 
mental capacity to execute the deed of October 17, 
1872, or whether he had any title to the property de- 
scribed therein. If that deed had never been execu- 
ted the fact would not aid the complainant's case. 
The result is that the decree of the Supreme Court 
of the District of Columbia in General Term by which 
the decree of the Special Term dismissing the com- 
plainant’s bill was affirmed was right, and must itself 


be affirmed. 
—_——__>___—_—_——_ 


WHEN WORDS IMPUTING CRIME NOT ACTION- 
ABLE, 


OHIO SUPREME COURT COMMISSION. 
JANUARY TERM, 1883. 


Brown Vv. MYErs.* 

An action of slander cannot be maintained for words which 
impute a crime, where from all that was said at the time 
the words were spoken it appears that the words had re- 
lation toa transaction that was not criminal, and that 
they must have been so understood by the hearers. 

In such case it is error to exclude evidence offered by the de- 
fendant to show what the transaction was to which the 
words related. 

CTION for slander. The defendant was the secre- 
tary and agent of an insurance company. The 
plaintiff, before the speaking ofthe slanderous words, 
had been the agent of the company, and had _ been dis- 
charged from his employment as such agent for an al- 
leged dishonest transaction in the business of the com- 
pany. : 

The defendant, at the time the words were spoken, 
was in conversation with one Curry, between whom 
and the insurance company there was a dispute about 
the payment of the same assessment twice. The de- 
fendant was explaining to Curry that the assessment 
had not been twice paid. Curry then stated that 
Myers, the plaintiff, had pointed out to him that the 
assessment had been paid twice. The defendant 
answered, ‘‘ Myers told you that."’ ‘‘ Myers is a thief, 
and ought to be in the penitentiary long ago.’’ Curry 
in stating what was said at the time, says, ‘‘in con- 
nection with this talk, in which Brown said Myers 
was a thief, he, Brown, also explained about a trans- 
action of Myers at Smithville, about having an assess 
ment paid after a fire, and reporting it before the fire 
to hold the company.’”’ Curry further testified that 
Brown in the conversation spoke of a printed circular 
about Myers, concerning his action in the Smithville 
matter, and that he at the time knew of the circular 
and had heard of the Smithville transaction. The de- 
fendant took a writ of error. 


A. T. Brewer, for plaintiff in error. 
McClure & Smyser, for defendant in error. 


McCau .ey, J. The question in this case is, whether 
or not the plaintiff should have had a verdict upon the 
evidence offered in support of his petition. It is very 
doubtful whether an action can be maintained for 
such general word as thief, unless it be clearly 
shown that it was intended toimpute a felony. Towns- 
hend on Slander and Libel, 210. Folkard’s Starkie on 
Slander, 75, marg. page. Whether*a criminal 
charge was intended would appear by the matters 
spoken of in the same conversation. In this case the 
defendant was in conversation with the witness who 
testified to the speaking of the words about an assess- 
ment that the witness claimed had been paid twice, 
the witness informed the defendant that Myers had 





*To appear in 40 Ohio State Reports. 
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told him the assessment had been paid twice. In re- 
sponse to this statement ofthe witness the defendant 
spoke the slanderous words of the plaintiff, and then 
proceeded to speak of the Smitbville transaction.’ The 
witness, Curry, says: ‘‘In connection with this talk 
in which Brown said Myers was a thief, he, Brown, 
also explained about a transaction of Myers at Smith- 
ville, about having an assessment paid after a fire, and 
reporting it before the fire to hold the company.” 

The witness further testifies that he had heard of the 
Smithville transaction, and it appears from his knowl- 
edge of it, that he must have known that it was nota 
criminal matter. 

It is very clear that the words were spoken of the 
plaintiff and of his connection with the Smithville 
matter, and that the words were so understood by the 
hearers. Where the persons who hear the slanderous 
words know the transaction referred to, and that it 
was not a larceny, no action for slander can be main- 
tained. Carmichael v. Shiel, 21 Ind. 66; Williams 
v. Mines, 18 Conn. 473; Folkard’s Starkie on Slander, 
446. 

In this case the hearers knew the transaction refer- 
red to, and knew that it was nota larceny, but merely 
a fraudulent transaction. 

The charge of the court is notin the record, and 
however applicable to the case and correct it may have 
been, the verdict is not supported by sufficient evi- 
dence. Itis for the jury to determine with what 
meaning the words were spoken and understood; but 
where the words with all that was said in the same 
conversation show no intention to impute a crime, but 
a total absence of such intention, the plaintiff's case 
fails in its proof as a matter of law. 

The defendant offered evidence to show what the 
Smithville transaction was. This evidence was ex- 
cluded by the court. While the speaking of the words 
was accompanied with such other and further state- 
ment as showed no intention to impute a crime, and 
that in consequence the court might properly have 
directed a verdict for the defendant, yet this was not 
done, nor was the court asked thus to dispose of the 
case; but it went to the jury upon the evidence and 
charge of the court, and if the evidence had failed to 
prove that the words were spoken with an innocent 
mesaning, then it became proper thatthe jury should 
know what the Smithville matter was, to which the 
words referred, in order to determine with what, if 
any, malice the words were spoken. 

Judgment reversed. 


——__—_@—__—_— 


DOMICIL OF TESTATOR DETERMINES CON- 
STRUCTION OF WILL. 


NEW JERSEY COURT OF CHANCERY, OCTOBER 
TERM, 1883.* 


HARRALL Vv. WALLIE. 


A testator, domiciled in New York, made his will there in 
July, 1869. In August, 1869, he went to Europe for the 
purpose of perfecting his medical education. From 1872 
to 1878, he resided in France, and was married there to 
the complainant in February, 1877, and continued to live 
with her there until he was brought to this country by his 
brother, in 1878. He abandoned his profession, and rep- 
resented himself, at the time of his marriage, as a resi- 
dent in Paris. He married a French woman, the com- 
plainant, and rented a house near that city, in which he 
and she lived for fifteen months, and he contemplated 
buying it if he could do so. His habits of intoxication im- 
paired his mind, and after he was brought here in 1878, 
he was adjudged a lunatic, and confined in an asylum in 
Pennsylvania for about three years, where he died in 1881. 
Held, that his domicil, at the time of his marriage, was 
in France, although he had never petitioned for the enjoy- 


*To appear in in 10 Stewart's (37N. J. Eq.) Reports. 








ment of civil rights there; that his domicil was never 
changed thereafter, and that consequently his wife was 
entitled, under the law of France, to one-half of his 
personalty, notwithstanding his will of 1869. 


ILL for relief. On final hearing on pleadings and 
proofs. 
John Linn and F. 2. Coudert, for complainant. 
F. McGee, for defendants. 


Runyon, C. This suit is brought by Mrs. Claire 
Harrall, of the city of Paris, against the executors and 
next of kin and legatees of her late husband, Dr. 
Frederick F. Harrall, deceased, for the recovery of 
one-half of all his personal property. Dr. Harrall, 
who then lived in New York, left this country in 
August, 1869, and went to Europe for the purpose of 
perfecting himself in his medical education. He re- 
mained in Europe up to the latter part of May, 1878, 
when he was brought to this country by his brother, 
who went there after him. On hisarrival here, he was 
taken to the house of his brother-in-law, in Englewood, 
in this State. On the 28th of June following, on the 
petition of his brother George, a commission in the 
nature of a writ de lunatico inquirendo was issued out 
of this court to inquire concerning his sanity, under 
which it was found that he was of unsound mind, 
without lucid intervals, and had been so for three 
years. The inquisition was confirmed. In the same 
month of June he was taken to a lunatic asylum in 
Philadelphia, where he remained for over three years, 
up to the time of his death, which took place there 
July 5, 1881. He was then past thirty-nine years of 
age. When he went to Europe he was a bachelor. 
Before going and in the month of July, 1869, he made 
his will, by which he gave all his property to his 
brothers and sister. Since his death the will has been 
admitted to probate in the prerogative court of this 
State. From 1872, and perhaps from an earlier period, 
to May, 1878, he resided in France, and on the 20th of 
February, 1377, he was married there to the complain- 
ant, with whom he lived as his wife up to the time 
when he returned to this country, as before stated. 
They lived in Suresnes, a few miles from Paris, in a 
house which he rented and furnished. He took a lease 
of it for two years, and they lived in it for fourteen 
or fifteen months, when he returned to this country. 
He contemplated buying the property, if he could, at 
the expiration of the lease. During his entire resi- 
dence abroad he was supported by his income from his 
property here, and he engaged in no pursuit except 
the study of medicine for a while. The complainant 
followed him to this country, arriving here in Sep- 
tember, 1878. She claims that under the law of France 
she would, if he had died there, have been entitled to 
one-half of his personal property there, notwithstand- 
ing his will, inasmuch as there was no nuptial contract 
between them, and that sountry was the place of 
matrimonial domicil, which was never changed, and 
that on principles of International comity, the right 
will be accorded to her here. On the other hand, the 
defendants allege that Dr. Harrall was never domi- 
ciled in France, but was domiciled here, and that he 
was not, when the marriage was contracted, nor at any 
time afterward, of sound mind, and therefore could 
neither make a valid contract of marriage nor change 
his domicil. It is fully established in the cause, and 
indeed, is admitted in the answer, that if he was capa- 
ble of entering into the matrimonial contract, he was 
lawfully married to the complainant in the city of 
Paris, in 1877. There was a civil contract and cere- 
mony, constituting a lawful marriage, on the 20th of 
February, and a marriage ceremony in the church on 
the lst of March. There is no proof that he was not 
competent to enter into the contract. It appears, by 
the certificate of the civil marriage, that he correctly 
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gave the date of his birth, June 26, 1842 (he was there- 
fore about thirty-five years old at the time of the mar- 
riage,) and the place of his nativity, Bridgeport, in 
this country, and truly gave the names of his parents, 
Henry K., and Sarah Harrall, and stated that they 
were both dead. At the same time he declared that 
he resided in Paris. The testimony of Mr. Proximart, 
who was one of his witnesses at the civil marriage, 
and was present at the wedding breakfast, is that he 
was of sound mind. The defendants insist that there 
is evidence from his letters written in 1877, as well as 
from the testimony of living witnesses, that he was 
insane before, at the time of and after the marriage; 
but all the facts relied upon on this head are easily ac- 
counted for by the fact that he was addicted to in- 
temperance. George F. Tucker, who was a clerk in 
his father’s banking-house, in Paris, from 1874 to 
October, 1877, testifies that he observed a change in 
Dr. Harrall, and first perceived it in the fall of 1876 or 
winter following. He says the chief thing was that 
Dr. Harrall did not recollect money matters; that he 
used to draw money and not remember it, and when 
he came into the office his language was mingled En- 
glish and French, and that when he wanted to draw 
on America he would “ mix it all up.’”’ His father, 
who was the head of the banking-house, testifies on 
the same subject, but attributes the change to intem- 
perance. He says Dr. Harrall was very intemperate, 
and came to his office very often apparently under the 
influence of liquor. He says there were times when 
he came in that he was not fit to take his money, and 
he, the witness, spoke about it, and Mrs. Harrall was 
outside and would not let her husband take his money. 
As to the son, George F. Tucker, it appears from his 
own testimony that he did not regard Dr. Harrall as 
in anywise of unsound mind, for he says he used to 
visit Dr. Harrall at his house twice a week up to July 
or August, 1877, and that he has taken dinner there 
perhaps three times a week. He says he was often 
there over Sunday, and spent the whole day with him, 
and that he always had a very pleasant time; that Dr. 
Harrall always entertained him very nicely, and al- 
ways wanted to have plenty of drink. He adds that 
Dr. Harrall was always very generous with the bottle, 
and was of agenial, pleasant, sociable temperament. 
He also says that at the last it grew tiresome, because 
Dr. Harrall was not talkative. Dr. Peet, who was Dr. 
Harrall’s cousin, and who saw himin Paris in 1873, 
says he noticed a change in him then, that it was ‘ta 
kind of daze over his intellect; ’’ and yet he says that 
Dr. Harrall still took the same interest as formerly in 
affairs at home, talked about politics, about his privi- 
lege of voting and his legal residence in this country. 
He further says that the dazed condition of which he 
speaks was not continuous, that it would last through 
the day and then Dr. Harrall would be out of it; and 
he says he does not know that it grew any worse 
while he was there. He left Paris in the latter part 
of January, 1873, and never saw Dr. Harrall afterward. 
It may be added that he says he took what he calls a 
“State dinner” with Dr. Harrallon the occasion of 
his approaching departure for home. As will have 
been seen, he speaks of January, 1873. Other persons, 
however, who saw Dr. Harrall after that, and as early 
as 1874 at least, and had abundant opportunity to per- 
ceive any change in him, say they first saw the change at 
a considerably later day. Young Mr.Tucker says he first 
saw it in the fall of 1876 or winter following, and that 
before that Dr. Harrall seemed to be a man that could 
take care of himself, and showed no signs of careless- 
ness in his money matters, and was bright and quick. 
His father says the loss of memory commenced, he 
thinks, ‘‘ exactly a year before February, 1877.’’ He 
adds that he should think it was 1875 or 1876, that it 
was increasing on him all the time, and that he did not 





notice any marked change. He says he would not 
have paid his draft unless he had seen him sign it. 
Some of Dr. Harrall's letter, written in 1877, are put 
in evidence. While they show a change in him, they 
by no means establish unsoundness of mind. Some 
of them were evidently written when he was greatly 
under the influence of strong drink. On the other 
hand, there is the testimony of persons who knew him 
at Suresnes while he lived there, and saw him daily, 
and some of them had frequent business transactions 
with him ina small way. He appears to have been 
competent to transact ordinary affairs. His letter of 
October 23, 1877, eight months after his marriage, in 
which he refers to advice given to him by his brother 
Henry to sell the house at Bridgeport, and invest the 
proceeds in bonds of some kind, is evidence that at 
that time be was able to understand and transact busi- 
ness. It seems to me quite clear that his loss of mental 
vigor was attributable to his indulgence in intoxicat- 
ing liquors, which, being continued, at last probably 
rendered him mentally incompetent to do business. 
I cannot conclude that when he was married he was 
mentally incapacitated to contract marriage, or change 
or establish his domicil. I have not overlooked the 
medical certificate put in evidence by the defendants. 
It was made by two French physicians in Parisin May, 
1878, about fifteen months after the marriage. It is not 
competent evidence, and if it were, it certifies to Dr. 
Harrall’s condition not at the time of the marriage, 
but more than a year afterward. And it may be 
added, while it certifies that he was then in a feeble 
mental condition, it states that he understood what 
was said to him, and made appropriate replies, though 
he answered briefly and slowly. 

That Dr. Harrall bad settled himself in France to 
live there and make it his home, is evidenced by the 
fact that when he was married he had already lived 
there for five years and called Paris his place of resi- 
dence; by his marrying « French woman and estab- 
lishing himself in a house in France, on which he took 
a lease for two years, and which he contemplated buy- 
ing, if he could, as a place of permanent residence, and 
in which he resided with his wife. It appears by his 
letter of March 26, 1877, written about a month after 
his marriage took place, that he had at that date 
already rented the house; so that he must have rented 
it soon after his marriage. He went to Europe merely 
to complete his medical education, but he appears to 
have abandoned his profession and settled himself 
down to live in France. In one of his letters, dated 
May 18, 1877, about three months after his marriage, 
he says he is married and happy and contented, and 
in a postscript says he hopes by economy to come home 
“in some time;” and he says in another letter of 
September 4th following, that he will ‘‘ try and make 
enough by economy to come to America.’’ Ina post- 
script to a letter of April, 1878, he says he ‘‘does wish 
his wife [would] come with him to America.” But 
there is no evidence in these expressions of an inten- 
tion to return to stay. When they were written he 
was settled at Suresnes, and was living there in a 
house on which he had a lease for two years. Had he 
been disposed to return to this country, he could at 
any time have obtained the money of his own from 
his own agent todoso. We have not the whole of the 
correspondence of which these letters form part, and 
therefore do not know to what propositions, sugges- 
tions or requests the expressions under consideration 
are replies. They seem rather to refer to a visit to 
America than to be expressions of intention to return 
here to live. Itis entirely clear, from George Har- 
rall’s testimony, that Dr. Harrall did not leave France 
with no intention of returning. It appears from that 
testimony that when the witness told Dr. Harrall that 
he wanted him to go home with him, the latter said 
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that he wanted to go back to Suresnes; and the wit- 
ness says that Mrs. Harrall did not know that her hus- 
band was coming to America, and he also says he, the 
witness, told her she should not come with him. Dr. 
Harrall, when he left France, took no clothes with 
him except what he wore. It seems quite evident that 
his brother, who took him away, went to Paris for the 
purpose, and it appears from the testimony of their 
sister, that after he got here Dr. Harrall expected to 
return to France. One of the French witnesses testi- 
fies that when Mrs. Harrall wept, in view of Dr. Har- 
rall’s going to America, he told her not to cry; that 
he would return in three months and would have 
plenty of money, and she would be very happy. There 
is no proof of any intention to change his domicil on 
his return to this country, but the evidence is to the 
contrary. It is quite manifest that if he had been left 
to himself he would not have left France at all. He 
was attached to his wife, and not only is there nc 
proof that he meant to abandon her, but he undoubt- 
edly meant to return to her. All thecircumstances of 
his leaving France are opposed to the idea that he in- 
tended to return to this country to stay permanently. 

By the law of France, where there is no contract 
between them on the subject, the parties toa marriage 
are, by what is called le regime de la communauté, en- 
titled in common (each to one-half), by a kind of part~ 
nership, to the personal property which belonged to 
either of them at the time of the marriage, or which 
they acquired afterward by title of succession or by 
gift (unless otherwise provided by the donor) and the 
produce thereof, and all the real estate acquired by 
either during the continuance of the marriage relation, 
except such as is acquired by inheritance or gift. Code 
Civil, § 1401. If the husband, asin the case in hand, 
made a will before mariage disposing of his estate 
to others, it will only, as to the common property, be 
operative as to his share. ‘‘As a general rule,”’ says Mr. 
Parsons,‘ the rights of the parties as springing from the 
relation of marriage, where there is no special nuptial 
contract, must be determined by the place where they 
then supposed themselves and intended to be domi- 
ciled.”” 2 Pars. on Cont. 111. ‘“‘It is universally al- 
lowed,” says Mr. Westlake, “that when a marriage 
takes place without settlement, the mutual rights of 
the husband and wife in each other’s movable prop- 
erty, whether owned at the time of the marriage or 
afterward acquired, are to be regulated by thé law of 
the matrimonial domicil, so long as that remains un- 
changed.’’ Westlake Priv. Int. Law, 352. Judge Story 
states itas a proposition, which, though not universally 
established or recognized in America, has much of do- 
mestic authority for its support and none in opposi- 
tion to it, that ‘‘ where there is no express contract the 
law of the matrimonial domicil will govern as to all 
the rights of the parties to their present property in 
that place, and as to all personal property every- 
where, upon the principle that movables have no 
situs, or rather that they accompany the person every- 
where, and that as to immovables the law rei site will 
prevail.’”” Story’s Confl. L., § 186. That domicil, 
where there is no intention to remove to another State, 
is that of the husband at the time of the mariage. It 
is urged in this case, however, that Dr. Harrall could 
not have obtained a domicil in France at the time of 
his marriage, because it is alleged the French Code de- 
clares that a foreigner, to obtain a domicil in that 
country, must apply to the government for permission 
to do so, and obtain express authority from it to es- 
tablish such domicil, and that Dr. Harrall made no 
such application. The provision in question is 
L’étranger qui aura été admis par le gouvernement a 
établir son domicile en France y jowira de tous les droits 
civils tant qwil continuera d’'y resider. Code art. 1, 
chap. 1,§13. But the object of that provision is to 














establish the mode in which a foreigner can become 
entitled to enjoy the civil rights of a Frenchman, and 
it does not affect the consideration of the question 
now before me. Although Dr. Harrall had not been 
admitted to the civil rights of a Frenchman, or in 
other words, had not, to use our form of speech on the 
subject, become naturalized in France, that fact did 
not prevent him from obtaining a domicil, in fact, 
there. And the rights of the complainant are to be 
determined, not by the decision of the question 
whether her husband assumed allegiance to the gov- 
ernment of France, but by the decision of the ques- 
tion whether when the marriage took place, he was 
domiciled, in fact, in that country. See Dicey Domi- 
cil, 362. Several cases are cited in which the French 
courts have held, that in the absence of any express 
nuptial contract, the husband's mere domicil, in fact, 
determined the widow's rights in his personal estate. 
It is urged that there are decisions of those courts to 
the contrary also. 

But it is a question not depending for its determina- 
tion merely on the decision of the French courts. It 
is a question of International law, upon which the ad- 
judications of those courts are indeed of very high 
importance, but it is to be decided in this case here ac- 
cording to what may seem to be just views and prin- 
ciples. Iconclude from the evidence that Dr. Har- 
rall, at the time of his marriage, was in fact domiciled 
in France; that he intended to reside there perma- 
nently, and did not intend to return to America to 
reside, and that after that time he never changed his 
domicil. It follows that as the law of France would 
give the complainant one-half of the personal estate 
of her husband, notwithstanding the will, this court 
should therefore award it to her. Had Dr. Harrall 
been domiciled here, and died intestate, our law 
would have given to her one-half of his personal estate, 
for he had no children, and in this connection it will 
not be amiss to state, although the fact will not affect 
the decision, that in November, 1877, his attorney and 
agent in New York, who also was his friend and confi- 
dential adviser, wrote to him in regard to the condi- 
tion of his business affairs here, giving him advice ag 
to what he should do to protect his property against 
his generous disposition and the temptation to lavish 
expenditure, and stated to him that perhaps he was 
not aware that his marriage had annulled the will 
which he made before leaving this country, but that 
such was the fact. This was about nine months after 
the marriage. This statement of the law as to the 
revocation of his will by marriage was erroneous, as a 
statement of the law of New York where the testator 
was domiciled when he left this country. By that 
statement he undoubtedly was assured that the dis- 
position of his property in case of his death could not 
be controlled or affected by that will. He died in 
Pennsylvania. By the Jaw of that State a testator’s 
marriage is, as to his wife, a revocation of his existing 
will, and her rights in his property on his death are 
the same, so far as that will is concerned, as if he had 
died intestate. But Dr. Harrall was not domiciled in 
that State. Nor was he domiciled here. His domicil, 
if not in France, was in New York. In my judgment 
it was in the former. Though he did not die in this 
State, and was not domiciled here when he died, his 
personal property is here, and his will was proved 
here. This suit is therefore brougbt here. Had he 
remained in France up to his death, the complainant 
would have been entitled to one-half of his personal 
property. She should under the circumstances, be 
decreed to have the same right here. There will be a 
decree in her favor accordingly. She is entitled to 
costs, payable out of the estate. 


Note.—There is no presumption of law that a mar- 
rige was celebrated at any particular place, nor that 

















ee a Te 








ere wea ee CU 


Omar = aw cre 


oe 


Le J 
' 


at 





THE ALBANY LAW JOURNAL. 173 














property, especially money and other personal prop- 
erty, was acquired in any particular locality, Dye v. 
Dye, 11 Cal. 163. See Savage v. O’ Neil, 44 N. Y. 298. 

It has been held in New York tht to acquire a domi- 
cil under the empire in France, the party must obtain 
the authorization prescribed by article 13 of the Code 
Napoleon, as well as continue to reside there, Depuy 
vy. Wurtz, 64 Barb. 156; 53 N. Y. 556; Zucker v. Field, 
5 Redf. 139; see also, Caulfield v. Sullivan, 85 N. Y. 
153; Hood’s Estate, 21 Penn. St. 106. 

In Bremer v. Freeman, 10 Moore’s P. C. 306, revers- 
ing S. C., 1 Deane & Sw. 192, an Englishwoman resided 
uninterruptedly in France for a period of fifteen years, 
without any business or occupation in that country, 
renting apartments upon lease, and making declara- 
tions never to return to England, providing, more- 
over, a vault in the cemetery of Pere la Chaise in 
Paris, where she expressed her wish to be buried. In 
1842, she made a will in Paris, in the English form, 
but not in conformity with the French law, bequeath- 
ing personal property, the bulk of which was in En- 
glish funds, to parties resident in England. The de- 
cedent was not, at the time of making her will, nor at 
her death, naturalized in France, nor had she obtained 
any authorization as required by article 13 of the Code 
Napoleon. Held, that by the jus gentium the decedent 
was de facto domiciled in France, and that the au- 
thorization of the French government was not neces- 
sary in order to give the right of testacy; and that 
the will, not having been executed in accordance with 
the requirements of the law of the domicil, was in- 
valid, and probate refused. 

The same principle was recognized in Collier v. 
Rivaz, 2 Curteis, 855, 857; Bloxam v. Favre, L. R., 8 P. 
D. 101, and in a French case Lloyd v. Lloyd, cited ina 
note to Whicker v. Hume, 13 Beav. 401; but see in an- 
other French case, WVelizet’s case, cited in Depuy v. 
Wurtz, 53 N. Y. 572. 

In Anderson v. Lanenville, 9 Moore’s P. C. 325, a 
testator, who sold his house and furniture and broke 
up his establishment in England, in 1836, and went to 
France, where he bought and furnished a house in 
which he resided permanently (cohabitating with a 
French woman) until his death in 1849, with the ex- 
ception only of occasional short visits to England for 
business purposes, was held to have fixed his domicil 
in France, which was not affected by his having ex- 
pressed an intention to return to England, in an event 
which never happened, nor by his having, on one oc- 
casion when in England, executed a will according to 
the English form and law, or from the circumstanaes 
that the bulk of his property was, at his death, in the 
English funds. 

In Hamilton v. Dallas, L. R., 1 Ch. Div. 257, the 
personal property of an intestate domiciled in France 
was held distributable under the French law,falthough 
he had never obtained the authorization imposed by 
article 13 of the Code Napoleon. (See especially the 
French cases cited in the opinion, pp. 271, 272.) 

A French subject by establishing himself in business 
in England, marrying and continuing to reside there 
for more than thirty years, making only occasional 
business visits to France, was held to have acquired 
an English domicil, notwithstanding his refusal to 
take out letters of naturalization in England, Brunel 
v. Brunel, L. R., 12 Eq. 298; Doucet v. Geoghegan, L. 
R., 9 Ch. Div. 441; see Drevon v. Drevon, 10 Jur. (N. 
8.) 717; Haldane v. Eckford, L. R., 8 Eq. 681; Greene 
v. Beckwith, 38 Mo. 384; Hicks v. Skinner, 72 N. C. 1, 
and even voting in another State is not conclusive, 
Hayes v. Hayes, 74 Ill. 312; Smith v. Croom, 7 Fla. 81; 
see Shelton v. Tiffin, 6 How. (U. S.) 163, 185; Liver- 
more v. Farmington, 74 Me. 154; Kellogg v. Oshkosh, 
14 Wis. 623; Mulone v. Lindley, 1 Phila. 192; Guier v. 
O' Daniel, 1 Binn. 349, note; or leaving an original 





domicil by constraint, Weaver v. Norwood, 59 Miss. 
665; Duchess of Orleans’ case, 5 Jur. (N. 8S.) 143; see 
White v. Brown, 1 Wall. Jr. 217; or absence abroad for 
the purpose of obtaining an education, Von Hoffman 
v. Ward, 4 Redf. 244; Rice’s case, 7 Daly, 22; Kelly v. 
Garrett, 67 Ala. 304; or even the oath of the party as 
to his intention. Wilson v. Wilson, L. R., 2 P. & D. 
435. 

In Snider v. Robertson, 9 Rich. (N. 8.) 218, testator, 
having a brother H., who was an alien, and the chief 
object of his bounty, devised certain real estate to G., 
in trust, and “ for the use and benefit of my brother 
H., if alive at my death, the legal title to remain and 
be vested in the said G., until such time as the said H., 
now an alien, shall become duly qualified, according 
to acts of Congress of the United States of America, 
to take and to hold said real estate. When the said 
H. becomes so qualified, the said G. is hereby di- 
rected to execute to the said H. a valid conveyance in 
fee, to said real estate, the rents and profits to go to 
the said H., from the time of my deceuse.’’ H. never 
became naturalized, but after the death of the testator 
he became a denizen under the laws of South Carolina. 
Held, that he was thereby qualified to take the lands 
devised. 

A statute providing that all personal property situa- 
ted in Mississippi should be distributed according to 
the laws of that State, regardJess of marital rights ac- 
quired in other States, and notwithstanding the domi- 
cil of the decedent and of the parties interested was 
in another State, was upheld and applied in Slaughter 
v. Garland, 40 Miss. 172; Speed v. Kelly, 59 id. 47. See 
Orcutt’s Appeal, 97 Penn. St. 179. 

The right of a husband to receive, and of a bank to 
pay to him dividends declared upon shares of its 
stock owned by and standing in the name of his wife, 
was held to be determinable by the law of the country 
in which the bank was located, and not by that of the 
country in which the husband and Wife were domi- 
ciled. Graham v. First Nat. Bank, 20 Hun, 326; 84 N. 
Y. 393; see Hill v. Wright, 129 Mass. 296; Holthaus v. 
Farris, 24 Kans. 784; Howell v. Cassopolis, 35 Mich. 
471. 

An alien woman, by marrying a citizen of this coun- 
try abroad, is entitled to inherit from him, although 
she never resided here, Burton v. Burton, 1 Keyes, 
359; Kane v. McCarthy, 63 N. C. 299; Headman v. 
Rose, 63 Ga. 458; Labatut v. Schmidt, Spear’s Eq. 421; 
see Ford v. Husman, 7 Rich. 165; Burnett v. Noble, 
8 Rich Eq. 58; Luhrs v. Eimer, 80 N. Y. 171; Potter v. 
Titcomb, 22 Me. 300; Roth v. Roth, 104 Ill. 85; Polk vy. 
Ralston, 2 Humph. 5387; McDaniel v. Richards, 1 Me- 
Cord, 187; Douglas v. Douglas, 25 L. T. (N. 8.) 530; 
Bate v. Jncisa, 59 Miss. 513, and may retain all rights 
of property secured to her under a marriage settle- 
ment made there, even if part of the property be ac- 
quired here after the marriage, Besse v. Fellochaux, 73 
Ill. 285; De Couche v. Savetier, 3 Johns. Ch. 190; Young 
v. Templeton, 4 La. Ann. 254; see Duncan v. Cannon, 
18 Beav. 128; Jamieson v. Fisher, 2 E. & A. (Can.) 242; 
Astill v. Hallee, 4 Quebec, L. R. 120; Fuss v. Fuss, 24 
Wis. 256; Ordronaux v. Rey, 2 Sandf. Ch. 38; 3 id. 
502. 

The rights of a wife under the laws of a foreign 
country, where the marriage was contracted, continue 
and attach to the property of the husband where he 
abandons her and dies domiciled here. Bonati v. 
Welsch, 24 N. Y. 157; Kendall v. Coons, 1 Bush, 530; 
Parrott v. Nimmo, 28 Ark. 351; Craycroff v. Morehead, 
67 N. C. 422; see Bond v. Cummings, 70 Me. 125; Smith 
v. McAtee, 27 Md. 420; Sands v. Marbury, 36 Ga. 534. 

As to the validity of a will executed by a citizen of 
Michigan, in Iowa, while on his way to another State, 
where he intended to settle, Gibson v. Van Syckle, 47 
Mich. 439; see also Bonnell y. Dunn, 4 Dutch. 153; 5 
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id. 438; Talmadge v. Talmadge, 66 Ala. 199; Taney's 
Appeal, 97 Penn. St. 74; Shaw v. Shaw, 98 Mass. 158. 

Administration where a decedent dies in itinere, 
Hilliard v. Cox, 1 Salk. 37; Somerville v. Somerville, 5 
Ves. 750; Griffith v. Griffith, Sayer, 83; Allen v. Orans, 
2 B. & Ad. 423; Well’s case, 15 Jur. 160; White v. Rose, 
3 Q. B. 493; Grant v. Great Western R. R., 7 U. C. C. 
P. 438; Fayette v. Livermore, 62 Me. 229.—JoHN H. 
STEWART, REPORTER. 


—_—_—_@—___—__. 


RELEASE OF DOWER CONSIDERATION FOR 
PROMISE, 


NEW HAMPSHIRE SUPREME COURT.* 


RUNDLETT v. LADD. 

A relinquishment of dower by a wife may be a good and 
valuable consideration for a payment by her husband to 
her of a sum of ‘money equal to the value of her dower 
right. As against his creditors the validity of such pay- 
ment, like the validity of his conveyances of property to 
other persons, depends upon its being free from fraud. 

RIT of entry. The land was conveyed September 

14, 1859, by the former owner, to the defendant, 

who is the wife of Daniel W. Ladd. She paid money 
for it when she received the deed. She received the 
money from her husband in the summer of 1859. 
Between 1850 and 1858 her husband sold other land, 
called the Hanson farm, in different parcels, to differ- 
ent persons, When the deeds were made, she refused 
to sign them unless a part of the money received for 
the farm was paid to her. Her husband promised to 
pay her a certain sum and she signed the deeds. The 
money he paid her, in the summer of 1859, was paid 
in performance of this promise. At the time he paid 
her the money, he was indebted to the plaintiff and to 
other persons. The plaintiff obtained a judgment and 
execution against him, and levied the execution on 
the land which had been conveyed to his wife. 

The plaintiff excepted to the refusal of the court to 
instruct the jury “that a verbal agreement between 
the husband and wife, that he would at some future 
time pay her for releasing her dower in the Hanson 
farm, was of no legal validity, and created no valid 
debt from the husband to the wife; and that he had 
no lawful right to pay any money to her for such re- 
lease as against any person to whom he owed a debt 
at the time of said payment.’’ The question of fraud 
in the transaction between the defendant and her 
husband was submitted to the jury, who returned a 
verdict for the defendant. 


Stickney and Wiggin, for plaintiff. 


Worcester & Gafney, and Heath & Fink, for defend- 
ant. 

Foster, J. The exception cannot be sustained. 
The dower right in the Hanson farm, which the de- 
fendant released, belonged not to her husband, but to 
her. It could not be conveyed by him, nor taken by 
his creditors on execution. Drew v. Munsey, Smith 
(N. H.) 317, 3820; Bassett v. Bassett, 10 N. H. 64; Hallo- 
well v. Simonson, 21 Ind. 398. Its value could be ascer- 
tained. Jackson v. Edwards, 7 Paige, 386, 408; Doty 
v. Baker, 11 Hun, 222, 225; Bartlett v. Van Zandt, 4 
Sandf. Ch. 396. It does not appear that she received 
more than the value of it. Her husband’s creditors, 
being unable to take it for his debts, were not injured 
by her receiving a part of the price for which the farm 
was sold, equal to the value of what she released. 
If she had not signed the deeds, the sum she received 
would not have been paid by the purchaser of the 
farm. If the farm had not been sold, and his creditors 





* To appear in 59 New Hampshire Reports. 





had levied executions on it, his interestin it would have 
been appraised and set off in payment of his debts, not 
at the value of the farm, but at the value of the farm, 
subject to herright of dower, the value of the farm less 
the value of her dower right. Her relinquishment of 
her right might be a good and valuable consideration for 
his paying herits value. As against the plaintiff, the 
validity of the payment, like the validity of his con- 
veyances of property to other persons, depended upon 
its being free from fraud. Low v. Carter, 21 N. H. 
433; Nims v. Bigelow, 45 id. 343; Lavender v. Black- 
stone, 2 Levinz, 146, 137; Motey v. Sawyer, 38 Me. 68, 
74; Bullard v. Briggs, 7 Pick. 533, 541; Needham v. 
Sanger, 17 id. 500, 509; Garlick v. Strong, 3 Paige, 440; 
Doty v. Baker, 11 Hun, 222; Smart v. Haring, 14 id. 
276; Quarles v. Lacy, 4 Munf. 251; Blanton v. Taylor, 
Gilmer, 209; Taylor v. Moore, 2 Rand. (Va.)563; Hale 
v. Plummer, 6 Ind. 121; Hallowell v. Simonson, 21 id. 
398; Ward v. Crotty, 4 Met. (Ky.) 59; Marshall v 
Hutchinson, 5 B. Mon. 298, 307; Woodson v. Pool, 19 
Mo. 340; Wright v. Stanard, 2 Brock. 311; 2 Kent 
Com. 174; 2Story Kq., § 1372; Atherly Mar. Set. 162; 1 
Bishop Mar. Women, §8$ 720, 722-725, 758. 
Judgment on the verdict. 
a 


UNITED STATES SUPREME COURT AB- 
STRACT. 
JANUARY, 1884. 

APPEAL—RULE WHERE RECORD DOES NOT CONTAIN 
WHOLE TESTIMONY.—Where an appeal was made by 
defendants below on the ground of a refusal to admit 
evidence offered, the Appellate Court refused to re- 
verse the judgment onthe ground that as the record 
did not contain all the testimony, the court could not 
see that defendants were injured by the refusal to 
admit the testimony. Held error; the farthest any 
court has gone has been to hold, that when such court 
can see affirmatively that the error worked no injury 
to the party appealing, it will be disregarded. This 
court, in Deery v. Cray, 5 Wall. 807, used this lan- 
guage: ‘‘Wherever the application of this rule is 
sought, it must appear so clear as to be beyond doubt 
that the errordid not and could not have prejudiced 
the party’s rights.’’ Gilmer v. Higley. Opinion by 
Miller, J. 


CORPORATION — RIGHT OF STOCKHOLDERS TO RE- 
STRAIN ACTION OF DIRECTORS — ESTOPPEL.— Share- 
holders in a railroad company who made no opposi- 
tion at the time to a contract by which the company 
acquired the ownership of another railroad, and to the 
issue of bonds by the company, held not entitled to in- 
terfere with the transactions. A stockbolder must 
make a better showing of wrongs which he has suf- 
fered, and also of efforts to obtain relief against them, 
before a court of equity will interfere and set aside the 
transactions of a railway company or of its directors. 
Itis not enough that there may be a doubt as tothe 
authority of the directors or as to the wis- 
dom of their proceedings. Grievances, real and 
substantial, must exist, and before an individual 
stockholder can be heard he must show, in the lan- 
guage of this court, that ‘‘he has exhausted all the 
means within his reach to obtain, within the corpora- 
tion itself, the redress of his grievances or action in 
conformity to his wishes.”’ Hawes vy. Oakland, 104 U. 
8S. 450. Dimpfel v. Ohio & Mississippi Railroad Co. 
Opinion by Field, J. 


EQUITY—ACTION TO QUIET TITLE.—A purchaser at a 
tax sale to whom deeds had been executed, and who 
was entitled to possession whose title might be ques- 
tioned by an adverse claimant for defects in the tax 
proceedings and upon other grounds, held entitled to 
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maintain a suit under the Nebraska Statute in the na- 
ture of a bill quia timet. Authorities cited: Adams 
Eq. 202; Pomeroy Eq. Jur., § 248; Stark v. Starrs, 6 
Wall. 409; Curtis v. Sutter, 15 Cal. 257; Shipley v. 
Rangeley, Daveis, 242; Devonsher v. Newenham, 2 
Sch. & Lef. 208; Alexander v. Pendleton, 8 Cranch, 
462; Peirson v. Elliott, 6 Pet. 95; Orton v. Smith, 18 
How. 263; Clark v. Smith, 13 Pet. 99; Broderick Will 
Case, 21 Wall. 520. Holtand v. Challen. Opinion by 
Field, J. 


INTEREST—REFUSED FOR LACHES—ACTION FOR EX- 
CESSIVE DUTIES.—Interest refused as damages where 
there was unreasonable laches in prosecuting a suit for 
the recovery back of excessive duties paid. Interest is 
given on money demands as damages for delay in pay- 
ment, being just compensation to the plaintiff fora 
default on the part of his debtor. Where it is reserved 
expressly in the contract, or is implied by the nature 
of the promise, it becomes part of the debt, and is re- 
coverable as of right; but when it is given as damages, 
it is often matter of discretion. In cases of recover- 
ies for excessive duties paid under protest, it was held 
in Erskine v. Van Arsdale, 15 Wall. 75, that the jury 
might add interest, the plaintiff ordinarily being en- 
titled to it from the time of the illegal exaction. But 
where interest is recoverable, not as part of the con- 
tract, but by way of damages, if the plaintiff has been 
guilty of laches in unreasonably delaying the prosecu- 
tion of his claim, it may be properly withheld. Bann 
v. Dalzell, 3C. & P. 376; Newell v. Keith, 11 Vt. 214; 
Adams Express Co. vy. Milton, 11 Bush, 49. Redfield 
v. Ystalyeera Iron Co. Opinion by Matthews, J. 


JURISDICTION-—FEDERAL QUESTION. Where a find- 
ing as to a defense not involving a Federal question is 
broad enough to maintain the decree, even thougha 
Federal question involved in an other defense was de- 
cided wrong, the decree will be affirmed by this court 
without considering that question or expressing any 
opinion upon it. Murdock v. Memphis, 20 Wall. 590, 
sustains this pratice. Jenkins v. Loewenthal. Opinion 
by Waite, C. J. 


MUNICIPAL BONDS — INTERNAL IMPROVEMENT — 
WAGON BRIDGE.—A wagon bridge across the Platte 
river is a work of internal improvement, within the 
meaning of the statute of Nebraska of February 15, 
1869; and that statute makesit the duty of county 
commissioners to levy a tax on the taxable property 
within a precinct in whose behalf bonds have been is- 
sued under that statute to aid in constructing sucha 
bridge, sufficient to pay the annual interest on the 
bonds, and without regard to any limit imposed by, or 
voted in accordance with chapter 9 of the Nebraska 
Revised Statutes of 1866. United States v. Commis- 
sioners of Dodge. Opinion by Gray, J. 


PATENT—PROOF UNDER GENERAL DENIAL.—Undera 
general denial of the patentee’s priority of invention, 
evidence of prior knowledge and use taken without 
objection is competent at the final hearing on the 
question of the validity of the patent. Loom Co. 
v. Higgins, 105 U. 8. 395. Zanev. Soffe. Opinion by 
Bradley, J. 


REVENUE—APPRAISEMENT BY CUSTOMS-OFFICERS 
NOT REVIEWABLE BY JURY.—Under the statutes of 
Congress the appraisement by the custom officers, where 
duties have been paid under protest, cannot be re- 
viewed by a jury ina suit to recover back duties. If 
in every suit brought to recover duties paid under pro- 
test, the jury were allowed to review the appraisement 
made by the customs officers, the result would be 
great uncertainty and inequality in the collection of 
duties on imports. It is quite possible that no two 
juries would agree upon the value of different invoices 





of the same goods. The legislation of Congress, 
referred to was designed to exclude any such method 
of ascertaining the dutiable value of govods. This 
court in referring to the general policy of the laws for 
the collection of duties, said in Bartlett v. Kane, 16 
How. 263, ‘‘ the interposition of the courts in the ap- 
praisement of importations would involve the collec- 
tion of the revenue in inextricable confusion.”” And re- 
ferring to section 3 of the act of March 3,1851, which is 
reproduced in section 2930 of the Revised Statutes, this 
court declared, in Belcher v. Linn, 24 How. 508, that 
in the absence of fraud, the decision of the customs 
officers ‘‘is final and conclusive, and their appraise- 
ment, in contemplation of law, becomes for the pur- 
pose of calculating and assessing the duties due to the 
United States, the true dutiable value of the importa- 
tion.”” To the same effect see Tappan v. United 
States, 2 Mason, 393, and Bailey v. Goodrich, 2 Cliff. 
600. Hilton y. Merritt. Opinion by Woods, J. 


STATUTE— PRACTICAL CONSTRUCTION — While if 
there is ambiguity or doubt a practical construc- 
tion of a statute by officials acting under it for a 
long time, would be in the highest degree persuasive, 
if not absolutely controlling, in its effect, with lan- 
guage clear and precise and with its meaning evident 
there ls noroom for construction, and consequently 
no need of any thing to give it aid. The cases to this 
effect are numerous. Edwards’ Lessee v. Darby, 12 
Wheat. 206; United States v. Temple, 105 U. S. 97; 
Swift Co. v. United States, id. 695; Ruggles v. Dlinois, 
108 id. United States v. Graham. Oninion by Waite, 
C. J. 

NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 

CONSIDERATION — RELEASE OF ATTACHMENT — 
SURETYSHIP—NOTICE.—The release of an attachment 
isa good consideration for a promise. Notice toa 
guarantor is unnecessary when the principal debtor is 
insolvent; also when the undertaking is absolute. Wal- 
lace v. Holmes, 2 N. H. 111; Hackett v. Pickering, 5 
id. 19; Haynes v. Thom, 28 id. 386; Robinson v. Gil- 
man, 43 id. 485, 492; Beebe v.Dudley, 26id. 249; Batch- 
elder v. Wendell, 36 id. 204; March v. Putney, 56 id. 
34. Evidence from a servant of a corporation of facts 
as to its business, communicated to him by another 
servant of the corporation, isin a suit between third 
parties hearsay, and inadmissible. Dearborn v. Saw- 
yer. Opinion by Smith, J. 


DECEIT — ACTIONABLE FALSE REPRESENTATION— 
SALE of LAND.- Whether a false r epresentation made by 
the vendor in a material matter, in a sale of land, 
is actionable, depends upon whether it relates to a 
matter concerning which both parties have not equal 
means of knowledge, and whether it isan expression 
of opinion or an affirmation of a fact. Hoitt v. Hol- 
comb, 32 N. H. 185, 205; Irving v. Thomas, 18 Me. 418; 
Page v. Parker, 40 N. H. 47, 71; Lawton v. Kittredge, 
30 id. 500, 508; Morse v. Shaw, 124 Mass. 59; 
Simar v. Canaday, 53 N. Y. 298; Morrill v. 
Wallace, 9 N. H. 111, 115. False _ representa- 
tions made by a vendor in the sale of land, relating to 
the quality and productiveness of the soil, its capacity 
to produce crops or to support cattle, calculated and 
intended to deceive the vendee, and having that ef- 
fect, are actionable. Coon y. Atwell, 46 N. H. 510; 
Martin v. Jordan, 60 Me. 531. Messer v.Smyth. Opin- 
ion by Clark, J. 


DEED—CONSTRUCTION AS TO CONTRADICTORY DE- 
SCRIPTIONS.—When there are two descriptions in a 





*To appear in 59 New Hampshire Reports 
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deed, equally explicit and unambiguous, that descrip- 
tion must control which best expresses the intention 
of the parties, as manifested by the whole instrument. 
A deed is to be construed according to the intention 
of the parties as manifested by the entire instrument, 
although such construction may not comport with the 
language of aparticular part of it. Allen v. Holton, 
20 Pick. 458, 463; Worthington v. Hyler, 4 Mass. 196; 
White v. Gay, 9 N. H. 126; Johnson v. Simpson, 36 id. 
91; Lane v. Thompson, 43 id. 320, 324; Richardson v. 
Palmer, 38 id. 212. If there is an explicit and unam- 
biguous grant of a thing, any exception or reservation 
which is manifestly contradictory will be rejected. 
Rutherford v. Tracy, 48 Mo. 325; S. C., 8 Am. Rep. 104; 
Herrick v. Hopkins, 23 Me. 217; Pike v. Munroe, 36 
id. 309; Elav. Card, 2 N. H. 175. Driscoll v. Green. 
Opinion by Clark, J. 


EXEMPTION — NOT AFFECTED BY TEMPORARY 
ABSENCE FROM STATE—EXEMPT TOULS.—Mere tem- 
porary absence from the State does not deprivea 
debtor of the benefit of the exemption laws. Wilkin- 
son v. Alley, 45 N. H. 551; Caswell v. Keith, 12 Gray, 
351; Pierce v. Gray, 7 id. 69; Webster v. Orne, 45 Vt. 
40. Whether chattels are exempt from attachment as 
tools of the debtor’s occupation is a mixed question of 
law and fact, to be determined upon consideration of 
the debtor’s employment, and the nature, character, 
and use of the chattels claimed asexempt. A team, 
wagon, sled, and harness of a person engaged in the 
business of teaming are exempt. They are as much 
tools of his occupation as the plow, cart-wheels, and 
chains of a farmer (Wilkinson v. Alley, 45 N. H. 551); 
a fisherman’s net and boat (Sammis v. Smith, 1 N. Y. 
444); a music teacher's piano (Amend v. Murphy, 69 
Ill. 337); a musician’s cornet (Baker v. Willis, 123 Mass. 
194); a printer’s press, cases, and types (Patten v. 
Smith, 4 Conn. 450); or mechanics’ tools used by a 
farmer in repairing his farming implements (Garrett v. 
Patchin, 29 Vt. 248). Rice v. Wadsworth. Opinion by 


Clark, J. 
——_————_ 


NEBRASKA SUPREME COURT ABSTRACT. 


AGENCY—SALE OF LAND BY AGENT—STATUTE OF 
FRAUDS.—It is not necessary, under the Statute of 
Fraud where an agent is intrusted with the sale of 
land, that he should sign the name of his principal. 
If he signs his own name, parol evidence is admissible 
to show the agency and charge the principal on the 
contract. Dykers v. Townsend, 24 N. Y. 57; Manufg. 
Co. vy. Goddard, 14 How. 447-455; Curtis v. Blair, 26 
Miss. 309-324; Williams v. Woods, 16 Md. 220; McCon- 
nell v. Brillhart, 17 Ill. 354; Johnson v. Dodge, id. 433; 
Williams v. Bacon, 2 Gray, 387; Merritt v. Clason, 12 
Johns, 102; 2 Smith Lead. Cas. (6th ed.) 316. McWili- 
iams v. Lawless. Opinion by Maxwell, J. 

[Decided Nov. 15, 1883.] 


EMINENT DOMAIN—EXPERT EVIDENCE AS TO THE 
use.—While courts have held that in right of way 
cases it is properto take the opinion of witnesses 
(shown to be possessed of sufficient knowledge on the 
subject (upon the value of the premises before and 
after the taking, but few have gone the length of hold- 
ing that the witness may also give his opinion as to the 
amount of damage to the remaining estate caused by 
the taking. It cannot be denied that as a general 
rule witnesses must testify to facts only. There are 
exceptions to this rule, one of which is where persons, 
professionally acquainted with the science or practice 
in question, are called upon to testify on questions of 
science, skill, trade, and others ofalike kind. Another 
exception is found in the decisions of some of the 
courts, notably those of Massachusetts, and courts fol- 





lowing them, on this question of damages to the re- 
maining estate after the carving of aright of way for 
a railroad out of it. In Shattuck v. Stoneham Branch 
R. Co., 6 Allen, 115, the court bases its decision partly 
on some time-honored usage of that Commonwealth, 
and partly on ‘‘ necessity and obvious propriety.’”’ On 
the other hand, the courts of Ohio, Indiana, Iowa, and 
other States have adhered to that which is confessedly 
the general rule, and the safe one, of confining the 
testimony of witnesses to facts, including values, and 
leave it to the jury to find the measure of damages 
from all the facts proved. Atlantic & G. W. R. Co. v. 
Campbeil, 4 Ohio St. 583; Cleveland & P. R. Co. v. 
Ball, 5id. 568; Morehouse v. Mathews, 2 N. Y. 514; 
Dunham vy. Simmons, 3 Hill, 609; Paige v. Hazard, 5 id. 
603; Troy & Boston R. Co. v. Northern Turnpike Co., 
16 Barb. 100; Lincoln v. Saratoga & Schen. R. Co., 23 
Wend. 425; Montgomery & W. P. R. Co. v. Varner, 19 
Ala. 185; Alabama & F. R. Co. v. Burkett, 42 id. 83; 
Evansville, I. & C.S. R. Co. v. Fitzpatrick, 10 Ind. 
120; Baltimore, P. & C. R. Co. v. Johnson, 59 id. 480; 
Same v. Stoner, id. 579; Chicago & A. R. Co. v. 8S. & 
N. W. R. Co., 67 Ill. 142; Harrison v. Iowa Midland R. 
Co., 36 Iowa, 323; Prosser v. Wapello Co., 18 id. 
327; Henry v. Dubuque, etc., R. Co., 2 id. 288; Dalzell 
v. City of Davenport, 12 id. 437; City of Parsons v. 
Lindsay, 26 Kan. 430. Burlington & Missouri River 
Railroad Co. v. Beebe. Opinion by Cobb, J. 

(Decided Oct. 9, 1883.] 


MORTGAGE—SECURING NOTE, TRANSFERRED WITH 
NOTE BY MERE DELIVERY.—A note payable to order 
was indorsed by the payee, and with a mortgage se- 
curing it delivered to the indorsee. Held, that this 
transferred title to the mortgage. A mortgage of real 
estate may be assigned orally by mere delivery, fora 
valuable consideration; and the same rule applies to 
any chose inaction. Ford y. Stuart, 19 Johns. 342; 
Briggs v. Dorr, id. 95; Dawson v. Cole, 16 Johns. 51; 
Runyan v. Mersereau, 11 id. 534. The rule in such 
cases is stated by a late writer as follows: ‘If no 
writing passed, the assignment of a debt maybe 
proved by parol, even though there was an agreement, 
unperformed, to give a written transfer. It is suffi- 
cient proof of a parol assignment that some evidence 
of the debt, such asa bond or mortgage, or a trans- 
cript of a judgment, or a note, for the debt, ora part 
of it, was delivered by the assignor to the assignee, 
with intent to transfer the title to the demand.”’ Abb. 
Tr. Ev. 2; Hooker v. Eagle Bank, 30 N. Y. 83; Dore- 
mus v. Williams, 4 Hun, 458; 12 Am. Law Reg. 61. The 
assignment of a negotiable promissory note, secured 
by mortgage, carries with it the security. Webb v. 
Hoselton, 4 Neb. 308, and cases cited. And in Daniel 
Neg. Inst. 557, itis said: ‘*The assignment of a debt, 
by whatever form of transfer, carries with it any bill 
or note by which it is secured ; and the converse of the 
proposition is equally true, -that the transfer by in- 
dorsement or assignment of a bill or note carries with 
it all securities for its payment, whether a mortgage 
or otherwise.’ Kuhns v. Bankes. Opinion by Max- 
well, J. 

[Decided Nov. 14, 1883.] 


MORTGAGE— SECURING NEGOTIABLE NOTE PASSES 
FREED FROM EQUITIES WITH NOTE.—A bona fide pur- 
chaser for value of a negotiable promissory note, se- 
cured by mortgage, before maturity, and without 
notice, takes the mortgage as he does. the note, dis- 
charged of all equities which may exist between the 
original parties. Webb v. Hoselton, 4 Neb. 308; Car- 
penter v. Longan, 16 Wall. 271; Pierce v. Faunce, 47 
Me. 507; Potts v. Blackwell, 4 Jones Eq. 58; Fisher v. 
Otis, 3 Chand. 78; Reeves v. Scully, Walk. Ch. 248. 
Cheney v. Cooper. Opinion by Maxwell, J. 

(Decided July 17, 1883.] 
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RECENT ENGLISH DECISIONS. 

MORTGAGE—INTERFERENCE BY COURT WITH MORT- 
GAGEE’S POWER OF SALE—SOLICITOR—MORTGAGEE.— 
Although the court will not, except in a very strong 
case, interfere at the suit of a mortgagor to restrain an 
ordinary mortgagee from exercising his power of sale, 
except on the terms of the mortgagor paying into 
court what the mortgagee swears is due on the mort- 
gage; where a solicitor acting for a client buys up se- 
curities given by the client, he is not entitled to sell 
until he has rendered to the client an account of what 
is due in respect of the advances made by him. The 
plaintiff, alady, having given mortgages to several per- 
sons, was advised by the defendant, her then solicitor, 
that the best way to settle her affairs would be for the 
defendant to buy up and consolidate the mortgages. 
The plaintiff consenting, the defendant bought up the 
mortgages for a less sum than the total amount se- 
cured, and took transfers to himself. After the de- 
fendant had ceased to be the plaintiff's solicitor, her 
solicitors applied to him for information as to the 
amountof his claim. In reply the defendant stated 
that the amount due for principal, interest, and costs 
was between 3,500. and 4,0001., and that he was willing 
to take 2,000/. if paid at once, but declined to give 
further information unless an undertaking to pay his 
costs was given. He also threatened to sell the mort- 
gaged property, unless the 2,0001. was paid at a short 
date. Held, that the plaintiff was entitled to an in- 
junction restraining the sale until after a proper ac- 
count had been given of the amount due in respect of 
the defendant's advances, on the terms of the plaintiff 
paying into court asum sufficient to cover the amount 
probably due. Ct. of Ap., July 17,1883. Mac Leod v. 
Jones. Opinions by Brett, M. R., and Cotton and 
Bowen, L. JJ. (49 L. T. Rep. [N. 8.] 321.) 


SURETYSHIP—DISCHARGE OF SURETY BY DEALINGS 
WITH PRINCIPAL. —The rule that asurety is discharged 
by the creditor dealing with the principal, or witha 
co-surety, in a manner at variance with the contract, 
dves not apply to the case of co-sureties who have con- 
tracted severally. The appellant agreed to guarantee 
advances made by the respondent bank to one K.to the 
amount of 1,000/.;M. had previously guaranteed ad- 
vances to K. to the amount of 6001. The bank after- 
ward released M. from his liability in consideration of 
a new guaranty given by him. Held, that such release 
constituted no defense in an action by the bank against 
the appellant on his guaranty, it not beingaverred that 
his right of contribution against M., if any, was injur- 
iously affected. Privy Council, July 11, 1883. Wardv. 
National Bank of New Zealand. (49 L. T. Rep. (N. 
S.] 315.) 


AGENCY—WHEN AGENT TO SELL MAY WARRANT.— 
A servant intrusted by his master with the sale ofa 
horse at a fair may have an implied authority to give 
a warranty to the purchaser. Brady v. Todd,9C. B. 
(N. S.) 592, commented on and distinguished. Q. B. 
Div., December 4, 1883. Brooks v. Hassell. Opinions 
by Lord Coleridge, C. J., and Stephen, J. (49 L. T. 
Rep. [N. S.] 569.) 


CRIMINAL LAW — CONSTRUCTION — LARCENY.—The 
prisoner and another person went to an inn. The 
prisoner asked the barmaid for whisky. He putdown 
half a sovereign, and received 9s. 6d. in silver in 
change. He then asked for the half-sovereign back, 
saying he thought he had change. She gave it back. 
His companion then asked for a cigar. She served 
him with it. The prisoner then put down 10s. in sil- 


ver and a half-sovereign, asking the barmaid to give 
him a sovereign for it, which she did. His compan- 
ion kept on engaging the barmaid's attention. 


The 





prisoner never returned the 9s. 6d. which the barmaid 
gave him in the first instance. The barmaid never in- 
tended to part with her master’s money except for 
full consideration. The prisoner having been con- 
victed on an indictment for larceny of the money, the 
court sustained the conviction. Crown Cases Re- 
served, Nov. 21, 1883. Regina v. Hollis. Opinion by 
Lord Coleridge, C. J. (49 L. T. Rep. 572.) 


omnipage 
OBITUARY. 


Sir JoHN BYLEs. 


HE famous author of ‘‘ Byles on Bills,” and one of 

the puisne judges of the old Common Pleas, born 

in 1801, died on the 3rd ult. The following is from the 
London Law Journal: 

The career of Sir John Byles was that of a most 
successful advocate at the bar, and a very learned law- 
yer as barrister and judge in one branch of legal study. 
“Byles on Bills” for accuracy and clearness 
is among the best law books in the English 
language. Lawyers and judges have for years 
turned to it for information with absolute confidence. 
It is not too much to say that without it the codifica- 
tion of the law of bills of exchange would have been 
impossible. Sir John Byles took an interest in this 
book up to a very few weeks of his death. A question 
whether its copyright had not been infringed was re- 
ferred to him to decide whether any and what proceed- 
ings should be taken. We believe the matter was 
amicably arranged, but the incident is curious as show- 
ing that one of his last acts was in vindication of the 
book which in the future will be his chief title to fame. 
Sir John was thirty years of age before he was called 
to the bar, and up to that he had been in business. 
His business experiences, perhaps, suggested to him 
the production of a book on one of the most important 
branches of commercial law. The success of the book 
still further determined the bent of his legal studies 
and practice. He became a good commercial lawyer, 
but he never gained any great reputation in other 
branches of the law. His mind wanted that breadth 
and clearsightedness which are essential to the intel- 
lectual equipment of a great lawyer, who isto lay 
down propositions of universal application. He will 
never take the place filled by James, Willes or Jessel, 
but will always be known as Byles on Bills, a result to 
which the “artful aid” of alliteration conduces. 
‘*Many are the stories told of Sir John Byles when at 
the bar and on the bench. His horse figures in several 
of them. When he was at the bar he had a horse, or 
rather a pony, which used to arrive at King’s Bench 
Walk every afternoon at three o’clock. Whatever his 
engagements, Mr. Byles would manage by hook or by 
crook to take a ride, generally to the Regent’s Park 
and back, on this animal, the sorry appearance of 
which was the amusement of the Temple. This horse, 
it is said, was sometimes called ‘‘ Bill’”’ to give oppor- 
tunity for the combination “there goes Byles on 
Bills;’’ but if tradition is to be believed, this was not 
the name by which its master knew it. He, or he and 
his clerk between them, called the horse ‘* Business; ” 
and when a too curious client asked where the Serjeant 
was, the clerk answered with a clear conscience that 
he was ‘‘ out on Business.’’ When on the bench, Mr. 
Justice Byles’ taste in horseflesh does not seem to have 
improved. It is related of him that in an argument 
upon section 17 of the Statute of Frauds he put to the 
counsel arguing a case, by way of illustration. ‘* Sup- 
pose Mr. So and So,” he said, “‘ that I were to agree to 
sell you my horse, do you mean to say that I could not 
recover the price unless,’ and so on. The illustration 





was so pointed that there was no way out of it but to 
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say, ‘ My lord, the section applies only to things of the 
value of 10/.,"’ a retort which all who had ever seen 
the horse thoroughly appreciated. Instances of his 
astuteness in advocacy were numerous. His mode of 
winning cases was not by carrying juries with him by 
a storm of eloquence, or cross-examining witnesses 
out of court, but by discovering the weak point in his 
adversary’s case and tripping him up, or by the nice 
conduct of such resources as his own case possessed. 
On one occasion he was retained for the defendant 
with Mr., afterward Mr. Justice, Willes, whom he led 
at the bar, but who was afterward his senior in the 
Court of Common Pleas, in a case of some complica- 
tion tried before Chief Justice Jervis. At the end of 
the day (Saturday), Mr. Byles submitted that there 
was no case, and the judge rose to give his decision 
next week. In the intervai Willes asked Byles why he 
did not take a particular point which both had agreed 
in consultation to be fatal to the plaintiff's case. “I 
left that to the chief justice,” said Byles; “I led up 
to it, and walked round it, so that he cannot miss it, 
but if I had taken it he would have decided against 
us at once.’”’ And so it proved, foron Monday morn- 
ing the chief justice gave an elaborate judgment over- 
ruling all the poiuts taken, but nonsuiting the plaint- 
iff on a ground which he said he was astonished to find 
had not been taken by either of the very learned coun- 
sel for the defendant, but which in his opinion was 
conclusive. In another case Byles was for the plaint- 
iff, and Edwin James for the defendant, in an action 
ona bond tried before Chief Justice Tindal. Byles 
was a long time in opening his case and examining his 
witnesses, until the chief justice became restless. 
Still more restless was Edwin James, who wanted to 
go elsewhere. Byles, seeing his impatience, whispered 
to him, “give me judgment for the principal, and I 
will let you off the interest.’’ Accordingly a verdict 
was taken for the plaintiff for the amount of the bond 
without interest. Afterward Edwin James asked 
Byles why he had foregone the interest? “You need 
only have put in the bond,”’ said he, ‘‘and you would 
have had both.’”’ ‘* That was just the difficulty,” said 
Byles, “‘ the bond was not in court.’’ In those days 
adjournments were not so easily granted as now, and 
in any case the costs of the day would have exceeded 
the interest. A reputation for successes like these 
made Byles a formidable adversary. On one occasion 
at Norwich he had for an opponent a counsel whose 
strong point was advocacy rather than law. Byles, 
who was for the defendant, went into the court be- 
fore the judge sat, and in the presence of his opponent 
he called to his clerk, ‘‘ What time does the midday 
train leave for London?” ‘ Half-past twelve, sir.” 
‘Then mind you have everything ready ; and meet me 
in good time at my lodgings.”’ *‘* But, Serjeant,” said 
the plaintiff's counsel, “this is a long case; it will last at 
least all day.”’ “A long case!’’ said Byles; ‘it will 
not last long; you are going to be non-suited.’”’ The 
advocate, who stood much in awe of his opponent’s 
legal skill and knowledge, spoke to his client. The re- 
sult was that the case was settled for a moderate sum, 
and Mr. Byles caught his train. 

Mr.* Justice Byles was a strong Tory, and he had a 
horror of Judicature Acts, the fusion of law and equity, 
and other modern innovations which were floating in 
the air in 1873. He declared that he would not remain 
an hour longer on the bench than his fifteen years. Ou 
the first day of Hilary Term, 1858, he took his seat on 
bench of the Court of Common Pleas, and on the first 
day of Hilary, 1873, his resignation arrived. The 
moment was inconvenient for the appointment of a 
new judge, but the judge could not resign before, and 
he would not wait a moment. Of his career on the 
bench it is enough to say that he was acute, courteous, 
and upright, as he was kindly in private life. His 








name is not connected with many great decisions, but 
he took part in the case of Chorlton v. Lings, in which 
it was decided that women did not obtain Parliamen- 
tary votes by the representation of the people act, 
1867, in virtue of the new franchise conferred on 
“every man.” His judgment is an example of his 
rather quaint and old-fashioned judicial style. ‘No 
doubt,” he says, the word “man”’ in a scientific 
treatise on zoology or fossil organic remains would in- 
clude men, women and children as constituting the 
highest order of vertebrate animals. It is also used in 
an abstract and general sense in philosophical or re- 
ligious disquisitions. But in almost every other con- 
nection the word “man ’”’ is used in contradistinction 
to “*woman.” * * * Women for centuries have al- 
ways been considered legally incapable of voting for 
members of Parliament, as much so as of being them- 
selves elected to serve as members. In addition to all 
which, we have the unanimous decision of the Scotch 
judges. And I trust their unanimous decision and 
our unanimous decision will forever exercise and lay 
this ghost of a doubt, which ought never to have made 
its appearance.’’ The following anecdote is also 
floating around: ‘‘A learned counsel on one occasion 
was pleading a cause before Sir John Byles and made 
a quotation from a work, ‘ which,’ said he, ‘I hold in 
my hand, and is commonly called ‘ Byles on Bills.’ 
Sir John Byles: Does the learned author give any au- 
thority for that statement? Counsel, referring to the 
work: No, my lord, I cannot find that he does. Sir 
John Byles: Ah! then do not trust him; I know him 
well.” 


NOT ALL A DREAM. 


A lawyer by his well-worn desk 
Sat silent and alone, 

The fire athwart the office hearth, 
In fitful flashes shone. 


The night was dark, the pelting storm 
Beat ‘gainst the window pane; 
Before him lay his latest brief, 
Each point and ref’rence plain. 


On broken chairs, huge piles of books 
An ample fortress made; 

His trusty pen, all charged with ink, 
Within his reach was laid. 


A sput’ring candle burning dim 
Could ne’er dispel the gloom, 

That like a pall in dusky folds 
O’er hung the silent room. 


The bell tolls out the hour of twelve, 
The watchman cries, ‘all’s well.” 
His ear seems deaf to earthly sounds, 

They ne’er can break the spell. 


Tired nature may have yielded sway 
To sleep’s enchanting thrall, 
While busy fancy roams elate 
Thro’ mem’ry’s pictured hall. 


He sees perchance his dear old home 
The fount of purest joys, 

Lives o’er again his halcyon days, 
With romping girls and boys. 


A hoidenish youth away at school, 
In hot pursuit of knowledge, 

He solves the problem of his life, 
And graduates from college, 
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Now flush’d with manhood’s vig’rous bloom, 
That sheds a sweet aroma, 

He marches forth to fight for fame, 
The weapon his diploma. 


He enters now the district school, 
To be a famous teacher, 

But soon concludes ’twere better far, 
To be a noted preacher. 


But when compelled a choice to make, 
Among the many roads, 

He finds that one and only one, 
Can reach the blest abodes. 


While on the guide-board of each creed 
Is marked man’s destination, 

Each preacher claiming his own road, 
Secures the soul’s salvation ; 


While all the rest lead straight to hell, 
Tho’ with the best intention, 

Where souls immortal suffer pains, 
No human tongue should mention, 


The risk so great of being wrong, 
’Tis truly most appalling. 

He then resolves without delay 
To seek some other calling. 


He turns to law, and straightway reads, 
Blackstone and Kent and Chitty, 

Then crams himself with precedents, 
Prosy and wise, and witty. 


The Code of eighteen forty-eight, 
He masters ev’ry section, 

And feels that now he has made sure 
His calling and election. 


At Gen’ral Term he then applies, 
Is readily admitted, 

To practice law in all the courts, 
His license thus permitted. 


An office then is sought and found, 
And outside hung his shingle, 

He’s now prepared to serve the world, 
With eye to business single. 


For weeks he walks his office floor, 
Both bold and self reliant, 

And lo! his heart begins to sink, 
For he has found no client. 


He visits then the city courts, 
Both civil and police, 

And wisely talks of suits-at-law, 
And breaches of the peace. 


A month rolls by, his rent’s to pay, 
His board bill’s in arrears, 

And not one dollar in his purse— 

His heart gives way to fears. 


His honor pledged is now at stake, 
He deems it worth redeeming; 

But how to do itis the thing 
Without resort to scheming. 


He chances in the higher court, 
While prisoners are pleading, 

The judge assigns him to defend, 
A woman charged with stealing. 


He hears her story to the end, 
How loved, ruined and slighted, 

By her false lover’s perjured oath, 
Imprisoned and indicted. 








His manhood’s roused, his soul on fire, 
’Tis not for gold or glory, 

His noble heart then pleads her cause, 
Tells her pathetic story. 


The judge and jury are in tears, 
And hardened men are weeping, 

While all thank God her cause was placed 
In such a worthy keeping. 


The judge delivers next his charge, 
The jury now retire, 

And our young lawyer’s muuly speech, 
The people all admire. 


The jury quick returns to court, 
And soon are in their places, 
The verdict’s read by ev’ry one, 

Upon their glowing faces. 


‘*Not guilty,’ the foreman says; 
The people all are cheering, 

The advocate has won their hearts, 
And praises most endearing. 


His office soon is overrun, 
No waiting now for clients, 

His mark he's made, and he’s prepared 
To tussle with the giants. 


He earns an honest livelihood, 
Is honored and respected, 

Of fraud or wrong his skirts are clear, 
He never is suspected. 


Long years he leads a busy life, 
Down to the present moment, 
And here he sits with harness on, 

Apparently somnolent. 


And can it be with thoughts like these, 
His busy brain is teeming, 

Or with that cold and vacant stare, 
He now is only dreaming? 


I call his name, he answers not, 
Then proffer a retainer; 

His hand is still, he must be dead, 
Nothing can be plainer. 


The coroner sat on the case, 
A jury was selected, 
And soon the cause of his demise 
Was easily detected. 
The doctors a post-mortem made, 
And found—tho’ loath to tell ’em, 
Three thousand sections of Throop’s Code 
Lodged in his cerebellum. 


And out of mercy to the bar, 
They made the wise suggestion, 
Which by the jury was indorsed, 
“ He died from indigestion.” 
A. B. PRATT. 
ALBANY, Feb., 1884. 


—_——__>—_—_—_—_. 


CORRESPONDENCE. 
THE TERM OF THE NEW JUDGES. 
Editor of the Albany Law Journal: 

Notwithstanding the strictures of J. K., the con- 
clusions of D. would seem to be in accordance with the 
law. 

The Constitution says that the official term of the 
judges elected after its adoption “shall be fourteen 
years from, and including the lst day of January next 
after their election.’’ Had the Constitution left out 
the words “ and including,” it might be argued that 
this clause simply defined the limit of the term but 
with these words in it seems to leave no room for argu- 
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ment that the term can commence at any other period 
than thereby fixed, the term includes all that period 
commencing the Ist of January following the election 
down to the end of the fourteenth successive year. 

The addition to the Constitution providing for the 
election of additional justices simply provides that 
**the justices so elected shall be invested with their 
offices on the first Monday of June next after their 
election.”’ Burrill defines “‘invest’’ as follows: ‘To 
give possession, to put into possession, to put one in 
possession of a fee, estate or office newly acquired. To 
clothe with possession, to clothe possession with the 
solemnities of law.’’ Investing a person with office 
therefore simply means formally and officially con- 
ducting him into the office he has acquired. This 
formal ceremony, this investing with office, generally 
takes place at the commencement of the term, hence 
the one is apt to be confounded with the other. But 
the distinction is obvious. Take for instance two men, 
both of whom claim to have been elected to a certain 
office. The one is invested therewith, the other at- 
tacks the title of the occupant, succeeds and ousts 
him; he in turn becomes invested with the office. In 
such a case can there be any question as to when his 
term of office commences, and yet he is invested with 
it at a subsequent date. Again on the death of the 
president of the United States, the vice-president, eo 
instanter, becomes president thereof, but the formal 
ceremony of investing him with his office is postponed 
until a subsequent date. Section 4 of article 14, 
recognizes this distinction by providing for the first 
election of judges thereunder, and further providing 
that they shall enter on their duties the first Monday 
of the following July “‘ but the term of office shall be 
deemed to commence on the first day of January, 
1848.’’ What the idea was in deferring the time of in- 
vestiture for some months after the commencement of 
the term it is unnecessary to consider. We have only 
to deal with the law as we find it. 

And if this view of the law as it stands is correct, in 
what position does it place the two gentlemen who 
were elected to the position in the first department 
last fall? At the time of their election they each held 
a public office which they have not yet resigned, but 
are still holding and performing the duties thereof. 
Have they not elected to retain the same? The Con- 
stitution provides that “the justices of the Supreme 
Court shall not hold any other office or public trust.”’ 
If these gentlemen are able to hold a public office 
during any part of their term of justiceship, then 
what is the use of this clause in the Constitution? 
Here is a question for the corporation counsel to 
argue and for Judge Van Brunt to decide. 

Yours, etc., 





A. J. 


——Q 


COURT OF APPEALS DECISIONS. 


. following decisions were handed down Tues- 

day, February 26, 1884. 

Judgment of General Term so far as it reverses or 
modifies the decree of the surrogate reversed, and the 
decree of the surrogate in all respects affirmed, costs 
of contestants and of Martin Brimmer at General 
Term and in this court to be paid out of the estate— 
Cornelia W. Adair, et al., appellants, v. Martin Brim- 
mer et al., respondent.—Judgment reversed, new 
trial granted, costs to abide the event—Casendania 
Sanford and another, respondents, v. Thomus D. Eli- 
throp and others, appellants; Thomas S. Sutherland, 
appellant, v. John J. Olcott and another, exrs., re- 
spondents; Robert A. Snyder and another, exrs., etc., 
respondents, v. Atlantic Mutual /ns. Co., appellant: 
William E. Leavitt, exr., etc., respondent, v. Henry 
G. Wolcott and another, exrs., etc., appellants. ——Jud- 








ment affirmed with costs against the appellant—Ann 
Reese, respondent, v. William Smyth, Acting Super- 
intendent of Insurance, appellant.—Judgment of 
General Term and decree of surrogate reversed and 
case remitted to surrogate for further proceedings in 
accordance with this opinion, costs of both parties to 
be paid out of the estate—In re Account of James 
Hughes, admr., etc.——Order reversed and judgment of 
Special Term affirmed—Jacob K. Lockman, ezxr., etc.. 
appellant, v. Thomas J. Reilly, respondent.——Judg- 
ment affirmed with costs—Mary Jane Peek, ex’x, ap- 
pellant, v. Patrick Callaghan, respondent; Martin 
Cain, admr., etc., appellant, v. City of Syracuse, re- 
spondent; Nussau Bank, appellant, v. John J. Jones, 
exr., etc., respondent; Wm. H. Crossman and others, 
appellants, v. Henry C. Crossman and others, respond- 
ents; Ida Mabie, respondent, v. Lewis H. Bailey, exr., 
etc., appellant; Henry Heinrich and another, exrs. etc., 
respondent, v. Wm. T'. A. Hart, appellant; Paul Cal- 
laghan, admr., etc., respondent, v. Rome, Watertown & 
Ogdensburg R. Ro., appellant; John L. Sutherland, exr., 
and another, respondent, v. Lauren C. Woodruff, ap- 
pellant (two cases).——Judgment of Special and Gen- 
eral Terms reversed, and the decree of the court be- 
low modified so as to deelare the tenth clause of the 
will to be void and direct payment of bequest to the 
defendant as residuary legatee, costs of both parties to 
be paid out of the estate—Wm. M. Prichard and another, 
exrs., respondents, v. John B. Thompson, individually 
and another, exr., appellants. —— Judgment below 
modified in accordance with opinion, and as modi- 
fied, affirmed without costs to either party—Elizabeth 
M. Cook, an infant, respondent and appellant, v. Alex. 
M. Lowry, appellant and respondent.——Order af- 
firmed with costs—People ex rel. Walter E. Smith, re- 
spondent, v. Charles Geetum and another, impld., etc., 
appellants.——Judgment of General Term reversed; 
that of Special Term affirmed with costs—In re Appli- 
cation of Emily P. Woolsey and another, etc., respond- 
ent, v. W. Remsen Taylor and others, comrs., etc., ap- 
pellants.——Judgment of General and Special Terms 
reversed and judgment ordered for the defendants, 
dismissing the complaint with costs—Mary N. John- 
son, x’ex, etc., respondent, v. John [. Lawrence and 
another., surv’s, etc., and others.—Judgment modi- 
fied by reducing the rate of interest one per cent from 
June 1, 1880, to September 14, 1881, and as modified 
affirmed with costs—Farlin Ball, exr., etc., respondent, 
v. Russell B. Biddlecom and ano., ex’rs, etc.,applts.— 
Affirmed on opinion in Tillman v. Davis, with costs to 
both parties out of the estate — Frederick Loomis, 
trustee, v. G. Byron Doud, adm’r, appellant, and 
George A. White, and another, respondents. —— Judg- 
ment affirmed with costs against the appellant per- 
sonally — Albert F. Gladding, exr., tr., appellant, v. 
Louisa F. Follett, respondent.——J udgment of General 
Term reversed; that of Special Term modified so as to 
conform to the opinion, costs of all parties upon ap- 
peals to the General Term and to this court to be paid 
out of the estate—Louwisa J. Hollis, ind., and as exr., 
respondent, v. Georye Hollis and others, appellants. 
— Judgment affirmed, and judgment absolute ordered 
for the respondent, on the stipulation for $7,669.43 
with interest from June 25, 1879, and $3,799 with inter- 
est for the same time, with costs—Josephine Todd, re- 
spondent, v. Albert Weber, Jr., etal. exrs., appellants. 
—-Judgment affirmed—The feople, respondents, v. 
John M. Meyers, appellant.——Judgment of General 
Term affirmed; costs of both parties to be paid out of 
the fund—Nancy Watts and another, respondents v. 
James Ronald, exr., appellant.—Judgment of Gen- 
eral Term and decree of surrogate reversed and a new 
hearing ordered before the surrogate, custs of the 
party finally prevailing to be paid out of the estate— 
Benjamin Wooley, exr., appellant, v. Sarah E. Wooley 
and another., respondents. 
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CURRENT TOPICS. 


HE Tribune publishes a corrected summary of the 
results of its postal-card inquiry of the lawyers 
upon codification: “The three questions to be 
answered were as follows: 1. Are youin favor of 
the codification of the common law in this State ? 
2. Are you in favor of the Field Civil Code? 3. 
Why? The answers are classified as follows: 
First — Those that answered ‘ Yes’ to the first ques- 
tion and ‘Yes’ to the second, and who did not 
answer the third. Second — Those that answered 
‘No’ to the first two questions, but who did not 
answer the third. Third —Those that answered 
‘Yes’ to the first and ‘No’ to the second, with or 
without answer to the third question. Fourth — 
Those that answered ‘ Yes’ to the first, gave no 
answer to the second, with or without answer to the 
third. Fifth — Those that answered the first two 
questions in the affirmative and gave their reasons. 
Sixth — Those that answered the first two questions 
in the negative and gave their reasons. Following 
are the numbers in each class: Class number 1, 53; 
class number 2, 138; class number 3, 75; class 
number 4, 201; class number 5, 311; class number 
6, 431; total, 1,209. Recapitulation: Total number 
in favor of codification, 640; total number in favor 
of Field Code, 364; total number opposed to codifi- 
cation, 569; total number opposed to Field Code, 
644; majority declaring in favor of codification, 
71; majority declaring themselves opposed to Field 
Code, 280; majority of those opposed to Field Code 
over those in favor of codification, 4; number not 
expressing opinion on Field Code, 201.” 


As we have said before, the significance of this 
result depends upon two unknown factors, namely, 
first, how many of those expressing an opinion on 
the Field Code have read it, and second, who they 
are and where they live; 7. ¢, how many of them 
are outside the New York City Bar Association. 
Not that we by any means believe that a majority 
of that association are opposed to codification or 
the Field Code; on the contrary we,believe that on 
a full vote a majority would be the other way; but 
no doubt a majority of those most active in its 
management and most constant in attendance are 
opposed to codification. We wish the 7ribune would 
institute a postal-card inquiry among the clients of 
those 1,200 lawyers. We think they would prefer 
written laws, and certainly their opinion should have 
greater weight than that of their attorneys. 


Senator Gilbert has introduced an important and 
voluminous bill in the judiciary committee, ‘‘to 
revise part second of the Revised Statutes, and the 
subsequent acts relating to property and private 
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rights,” containing 867 sections and covering 267 
pages. The subjects covered are real property, 
personal property, express contracts, wills, etc., 
receivers and trustees, time, weights, measures, 
money and interest, commercial and industrial rela- 
tions, domestic relations, definitions, etc. The bill 
has been recommitted, and wisely, we think. We 
have had time and now have space to refer only to 
a few of its provisions which we think unwise. And 
first we refer to § 379 to amend the statute of 
frauds, It reads as follows: ‘‘The last two sections 
apply, although the goods and chattels are intended 
to be delivered at a future time, or are not, at the 
time of the contract, actually made, procured or 
provided, or fit or ready for delivery; or some act 
is requisite for the making or completing thereof, or 
rendering the same fit for delivery.” This is de- 
signed to embrace a contract of manufacture as well 
as a contract of sale. Doubtless it is often very 
difficult: to distinguish between the two classes; 
witness the case in our Court of Appeals of sale of a 
mortuary monument, to be lettered and somewhat 
modified and added to. But this inconvenience can 
better be borne than the enormous inconvenience 
which would be entailed by the proposed rule. It 
would be insupportable, for example, if a man could 
not bind himself to pay for a suit of clothes worth 
$60 without signing a written contract. No law can 
be conceived that would increase litigation more 
than this, for it would be a practical dead letter in 
trade, and astanding invitation to tradesmen and 
customers to avoid their contracts. 


Again § 64 proposes to do away with tenancy by 
entirety, and to make the provision retroactive. 
Four judges of the Court of Appeals were of opinion, 
in Meeker v. Wright, 76 N. Y. 262, that the tenancy 
was abolished by implication by the married woman’s 
acts, but the contrary was authoritatively held in 
Bertles v. Nunan, 92 N. Y.152. It might be well 
enough — indeed, we think more consistent with the 
theory of the married woman’s act — to abolish this 
tenancy prospectively, but why should it be made 
retroactive ? An immense amount of property is 
now held in this State under this tenure, and there 
would be little justice and no good purpose in unset- 
tling it. There is a vast difference’between a law de- 
claring that the property which a wife’owned at the 
time of marriage shall be her separate property after 
marriage, and a law declaring that property deeded 
so that the husband shall have the title by survivor- 
ship shall not be his but shall be in common. As 
the Daily Register well says, this is equivalent to 
declaring that “the property of A. shall be hence- 
forth deemed to be the property of B.” Besides, is 
not tenancy by entirety a vested right by contract, 
which the Legislature cannot constitutionally take 
away? This question did not arise in Meeker v. 
Wright or Bertles v. Nunan, as the conveyances there 
were subsequent to the married woman’s acts. We 
are not positive about this, and perhaps Senator 
Gilbert has considered it. 
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Opposed to codification, or at least to Mr. Field’s 
Code, as Senator Gilbert is known to be, he still 
believes in “ definitions,” and his bill contains a 
numberof them. Even “ vessel” is here defined, — 
‘every structure, complete or incomplete, intended 
to float upon the waters.” We hardly know 
whether this will satisfy Prof. Dwight. It does not 
greatly differ from Mr. Field’s— “a structure 
fitted for navigation.” We call Prof. Dwight’s at- 
tention to it, and hope he will see that it does not 
infringe upon the ‘‘ nautilus.” He may think that it 
includes “the tiniest boat or a child’s toy.” And 
does it not include abuoy? We greatly fear that 
it does —if not a life preserver. 


But the bill recognizes the office and use- 
fulness of codification by reducing to a statutory 
form many clear decisions of the courts and 
many others that are conflicting. Our radical 
objection to the whole bill, if it is de- 
signed as a substitute for a code, is that it is too 
detailed. What can be said in favor of a code con- 
taining such enactments as the following ?—‘‘ The 
half-bushel is the unit of measure of capacity, for 
substances other than liquids;’ —(we are glad to 
know that whisky is not to be sold by the bushel) — 
‘*but for convenience, the measure of such sub- 
stances, when it exceeds two half-bushels, may be 
expressed in bushels, each consisting of two half- 
bushels.” ‘‘ A commodity, sold by heap-measure, 
must be heaped up as high as its nature permits, in 
the form of a cone, whose base is limited by the 
outside of the top of the measure used.” (It would 
be pretty difficult for the base to get outside of it, 
we should think,although it might not extend to it.) 
A clergyman shall be entitled to one dollar for ‘‘sol- 
emnizing” a marriage,but he may accept ‘‘any sum” 
— less as well as more, we suppose. A crane, and- 
irons, coal scuttle, shovel, tongs, lamp, and candle- 
stick shall be exempt from execution. These are 
but samples. All this sort of thing is proper for 
statutes, but is no proper part of the organic law. 


In spite of his disclaimer, we must continue to 
believe that the editor of the Central Law Journal 
carries a pistol, when he talks about ‘‘ driving ” us 
“to the wall.” Asour brother hates gowns so, he 
should never be heard to say any thing about 
** soiling the judicial ermine,” but he should substi- 
tute “ Newmarket,” or ‘‘ cut-away,” or something 
like that. But let him come hither — laying aside 
his weapon — that it to say, if it is deadly —and 
we will show him our judges in their gowns, and 
that there is nothing dreadful in the sight. 


Speaking of Mr. Croly and his objection to the 
office of attorney-general and to lawyers in general, 
the Telegram, published at Snow Hill, N. C., very 


sensibly remarks: ‘‘It is necessary that men who 
have made the science of law more or less a study, 
should make and expound the laws or all would be 
chaos and confusion, If the people are tired of 





lawyers why do they not dispense with their ser- 
vices? There is no law compelling any one to em- 
ploy counsel; there is a book entitled ‘Every man 
his own lawyer.’ Lawyers never intrude their ser- 
vices, but they are sought after, and will be as long 
as civil liberty has a place on earth. * * * Mr. 
Croly used to be the editor of the World, and did 
lawyers write for his paper simply because they 
were lawyers; or was it because they had something 
to say and knew how to say it? Sir William Black- 
stone, a great many years ago, suggested that it 
would be desirable for every gentleman to study the 
laws of his country, so that he might take an intel- 
ligent part in the making and executing the laws 
thereof; but we believe that so far very few have 
seen fit to take advantage of his suggestion; about 
ten thousand in this country of fifty-six millions of 
souls, we believe, Mr. Croly estimates them to be. 
We don’t believe the law is a blundering profession, 
and we would watch a lawyer very closely, who said 
that he did. Lawyers as a general rule have the 
utmost confidence in each other’s integrity, and so 
far as we have been able to judge, their clients trust 
them implicitly; this confidence may sometimes be 
abused, but we, after a practice of ten years, can- 
not recall a single well-authenticated charge to have 
been made against a lawyer. Isn’t it because of 
their well-grounded knowledge of the laws, and 
their well-known integrity that they exert such an 
influence over the nation? The relief that the AL- 
BANY Law JouRNAL would offer to this lawyer-rid- 
den people, is, a written system of laws; and whom 
would it have write them? David Dudley Field 
—a lawyer.” We commend this voice from North 
Carolina to the lawyer-phobist of the Troy Daily 

Times. 
ncaa 

NOTES OF CASES. 

N Briesen v. Long Island R. Co., $1 Hun, 112, it 
was held that where a railroad company has 
acquired title to the interior of a block ina city, and 
uses the same as a depot for passengers and freight 
and a yard for the accommodation of incoming and 
outgoing trains, and such drilling operations as are 
absolutely necessary to the proper transaction of 
its business, using due skill and care and all the 
appliances and machinery required by law, it is not 
liable to the owner of abutting property for the 
injury and damages which may be caused thereto by 
such use. The court said: ‘‘ It may be stated, as a 
general rule of law in this State, that what is done 
by the sanction of the State under legislative 
authority iscompletely justified when done without 
negligence or fault. Radcliff’s Executors v. Mayor, 
4 Coms. 195. It was decided in that case where 
persons are authorized by the Legislature to do cer- 
tain things they are not responsible for consequential 
damages where they act with prudence and care. In 
no proper or strict sense can this railroad be termed 
a nuisance, when managed without negligence or 
willful misconduct. Its construction was authorized 
by sovereign power for purposes of public utility 
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and its operation is lawful because it is in pursuance 
of a statutory license. So long as it is kept within 
the scope of the powers granted to it, it is protected 
from all legal proceedings. This remark however 
is subject to the qualification that the resulting in- 
jury arises as a natural result of the exercise of the 
statutory authority. In the case of Bellemont and 
Ohio Company v. Fifth Baptist Church, 27 Alb. Law 
Jour. 488, the Supreme Court of the United States 
laid down a different rule of law; but as we under- 
stand the law to be settled in the courts of this 
State as we have stated it here, we feel bound to 
follow our own rule until our highest appellate 
courts shall declare a different rule.” 


In Mullen v. Platt, 31 Hun, 121, it was held that 
a married woman is personally liable for the value 
of services rendered by a music teacher, at her re- 
quest, to her daughters, and for the value of sheet 
music furnished by him to them while giving them 
instructions in music. The court said: ‘‘ Married 
women have been held liable on contracts similar to 
this. In Tiemeyer v. Turnquist, 85 N. Y. 516; 8. 
C., 39 Am. Rep. 674, the Court of Appeals held a 
married woman liable for groceries bought on her 
credit to be consumed by her family, including her 
husband. In the case of Conlin v. Cantrell, 64 N. 
Y. 217, the same court held a married woman liable 
on acontract for services of a seamstress to do work 
for herself and her children.” But it was held in 
White v. Story, 43 Barb. 124, that a married woman 
is not liabie to pay fora wedding supper of her 
daughter, although she ordered it, and afterward 
promised to pay for it. Flynn v. Messenger, 28 
Minn. 208; S. C., 41 Am. Rep. 279, seems opposed 
to the principal case. If the station of the parties 
was such as to render the services and goods 
necessaries, the wife certainly was not liable for 
them on her bare request. 


In Seybolt v. New York, ete., R. Co., 31 Hun, 100, 
it was held that a United States postal clerk travel- 
ling in a postal car, free under the mail contract, is 
to be regarded as a passenger, and the railroad 
company is liable for his death by its negligence, 
although the pass issued by the company contained 


a condition waiving such right. The court said: 
‘¢The deceased was a postal clerk, and the defend- 
ant was a carrier of the mails for the government 
by contract. It was a part of this contract that the 
postal clerks should be carried free. In such cases 
the clerks are passengers and entitled to protection 
as such. Blair v. Hrie Railway, 66 N. Y. 313. 
The clerk was not travelling upon a free pass. The 
government officers made requisition for passes 
under the contract, and the defendant sent one with 
a condition upon the back of the pass making the 
recipient agree to waive his right to sue for injuries 
occasioned by the negligence of the railroad com- 
pany. This was not a part of the contract between 
the government and the defendant, nor of the con- 
tract between the government and the deceased. 





There was no basis for such a restriction upon the 
carrying of the clerk,” Dyckman, J., dissented, observ- 
ing: ‘‘The deceased man received and accepted 
this pass containing this language, and was in posses- 
sion of it at the time of his death. Such 
acceptance constituted a contract between him 
and the company, by which he waived liabil- 
ity by reason of negligence. Our conclusion 
therefore is, that the plaintiff cannot avail 
herself of the contract between the government 
and the defendant, because it was not made with 
or for the deceased; and that although the defend- 
ant owed the deceased the duty of care because it 
had undertaken to carry him, and he was rightfully 
on the train, the performance of that duty was 
waived by the acceptance and use of the pass con- 
taining the stipulation for exemption.” See Penn. 
R. Co. v. Price, 96 Penn. St. 256; 8. C., Alb. Law 
Jour. 69, 


In People v. Woodward, 31 Hun, 57, it was held 
that taking a horse from another’s stable, killing it, 
and burying it in a pit does not necessarily con- 
stitute larceny. The court said: ‘‘Upon the evi- 
dence it is certainly a grave question whether the 
act charged and proved was larceny or malicious 
mischief. To constitute larceny there must have 
been a felonious intent, animofurandi or lucri causa. 
The malicious killing of a horse is a misdemeanor, 
(Penal Code, § 654; 2 Rev. Stat., *695, and chap. 
682, Laws of 1866.) The offenses are quite distinct. 
In either case there is a trespass. In larceny the 
taking must be for the purpose of converting to the 
use of the taker. In malicious mischief no such 
intent is necessary. Inthe present case the evidence 
tends to show a taking of the horse to kill him, with 
a sole desire to injure the owner. It was incumbent 
on the court then to point out to the jury the legal 
elements of the crime of larceny, so as to distinguish 
it from malicious mischief.’’ Learned, J., dissented, 
in a learned opinion, holding that Jucri causa is not 
an essential of larceny. He says there is no decision 
on the point in this State, and ‘‘ it may then, I 
think, be said to be established by the great weight 
of American authorities, with no real exception, 
that to constitute larceny it is not necessary that 
the intent of the taker should be to appropriate the 
property to his use; that where the other elements 
exist, it is enough if the intent be to deprive the 
owner permanently of his property. If in the 
absence of decisions in our own State we are not to 
be guided by these text-books and by these decisions 
of other States, and of England, and are to consider 
the question on principle, then I think the same 
conclusion should follow. That there must be a 
taking is undoubted; that it must be wrongful and 
without excuse or color of right. But when these 
circumstances exist, what does it matter whether 
the motive of the person taking is to benefit himself 
or to injure the owner? Suppose the property is a 
thing highly valued by the owner; a thing which 
the person taking it cannot use and doesnot intend 
to use; and suppose that out of malice he takes it 
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from the owner and keeps it permanently, in order 
to deprive the owner of it, what is this act? Not 
malicious mischief, because the property is mot in- 
jured ; certainly not a mere trespass, because it has 
the elements of malicious wrong doing. Is such a 
wrong-doer to escape because he can say: ‘I did 
not take the property lJucri causa’? Yet on the 
doctrine against which I am contending, such a 
wrong-doer would escape altogether. He would be 
guilty of no malicious mischief, and if not guilty of 
larceny, would be only a trespasser; a conclusion 
which seems to me plainly incorrect.” 


—_ > 


CODIFICATION. 


WEEK ago last Tuesday there was a hearing 
upon the Civil Code before the judiciary 
committees of the two houses of our Legislature, at 
which Messrs. Field, Swayne, Milburn and Arnoux 
were heard in favor of, and Mr. Hale against the 
Code. Last Tuesday the committees sat again, and 
heard Judge Spencer of New York city in favor of 
the Code, presenting a memorial asking its adoption 
signed by Messrs. Beach, Pierpont, Dillon, Fithian, 
Sullivan, Dyett and Leslie W. Russell, and Messrs. 
Carter, Van Cott, Hornblower and Adams in 
opposition, and Mr. Frankenheimer in reply. The 


time granted by the committee was so short that no 
one else could be heard in reply to the objectors, 
the laboring oar among whom was taken by Mr. 


Carter, who reiterated some of his pamphlet, the 
magna charta of the opposition. Inasmuch as this 
is the most important measure that can possibly be 
presented for legislative consideration it would 
seem that another hearing might reasonably be 
accorded. Five hoursis hardly enough for this 
purpose. 

We are aware that we do not speak as one having 
authority on this subject but only as one of the 
scribes, and yet we may reasonably urge our dis- 
interestedness, as one no longer in the practice of 
the law; our experience as one who while not young 
enough to be totally uninstructed or very rash, is 
yet not old enough to be timid of change and averse 
to studying new laws; and our studiousness as one 
obliged to read all decisions in the English lan- 
guage and to report many of them ; and consequently 
presumably cognizant of the contradictions, uncer- 
tainties, changes and hardships of the common law, 
the latest definition of which is that of the eminent 
jurist, Mr. Pollock, ‘‘chaos tempered by Fisher’s 
Digest.” Our position on this topic is that of a 
witness, not of an advocate; we speak by force of a 
subpeena, not of aretainer. We have spoken of our 
disinterestedness ; we must retract that; we are not 
disinterested; we havea strong pecuniary interest 
in keeping the law as it is, because we thrive by 
editing and reporting judicial decisions, and the 
more there are and the more contradictory and 
changing, the more we thrive. 

But we recognize one fact which our Legislatures, 
or we should rather say, our governors, have ignored, 





and that is that the people of this State nearly forty 
years ago pronounced their fiat that our common 
law should be codified. Men may quibble about 
this, but they cannot blink the fact. If the Consti- 
tution means any thing it means that the people 
declared that they will have written laws — we do 
not say, the Field code necessarily and uncondi- 
tionally, or any code immediately, but some code 
within a reasonable time; and inasmuch as the 
Field code has been before the public for nineteen 
years, and is the work of the duly constituted com- 
mission, and has been the subject of study, criti- 
cism, and amendments all these years, and has 
never been successfully impugned, and has been 
thoroughly tested and approved in California, we 
believe that it is a legislative duty to adopt it to go 
into effect at some future day to be specified. We 
believe this is a constitutional duty. 

But if it were not, we believe that public policy 
demands general codification. We do not propose 
to go over this familiar ground in detail, but we 
would lay emphasis on one or two arguments that 
are not so familiar. Written laws are preferable to 
unwritten laws, first, because they are of superior 
authority. No lawyer questions the authority of a 
statute in court. The only way we can get rid of it 
is by legislative repeal or modification. No matter 
by how small a majority it was passed. But every 
decision, especially every decision pronounced by a 
divided court — and it is perfectly astonishing how 
many there are, and how many pronounced by a 
bare majority of judges —the early volumes of our 
Court of Appeals’ Reports are stuffed with such — 
can always be assailed in court by a lawyer with 
some prospect of success, or at all events furnishes 
a ground of advice to his client to take his chances 
of reversing the uneasily settled doctrine, Besides, 
conflicting statutes are very rare; conflicting decis- 
ions can be found on any topic in every volume in 
any year and frequently in the same court. Second, 
as we have intimated above, legislative enactment 
is much more difficult to procure than judicial 
distinguishing, doubting, denying and final over- 
ruling. To the public and professional mind, then, 
written laws have the superior sanction, and they 
are settled on a much more stable basis than judi- 
cial legislation. 

Now who are the contesting parties? On the one 
hand five millions of laymen, on the other five 
thousand lawyers. Five millions of people on the 
one hand, demanding a statute-book which they 
can read for themselves, on the other hand, five 
thousand lawyers — one-half of the entire number 
— denying the privilege because it may hurt their 
interests or give them inconvenience. Is anybody 
but lawyers opposing codification? Nota soul, even 
in the newspapers, for if you will scratch an editor 
opposed to codification, you will find a lawyer, just 
as Napoleon said, if you scratch a Russian you will 
find a Tartar. Every man who writes toa news- 
paper on this subject signs himself ‘‘ Lex.” 

Now we can see some things a great deal more 
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clearly than we could when we were at the bar. 
And one of these things is that the empire of the legal 
profession is passing away from them, and passing 
away just in proportion to the increase of their 
number. Sixty-five thousand lawyers now have not 
half the influence that a third of that number had 
forty years ago. Our places in halls of legislation 
have been taken by farmers, merchants, manufac- 
turers, bankers, editors. The people have grown 
distrustful of us. Why? Because we are less honest 
or learned than formerly? No, but because the 
idea prevails that we are opposed to legal reform. 
The people have not forgotten the long and factious 
opposition of lawyers and judges to the code of 
1848. Look at the two last constitutional conven- 
tions. In the convention of 1846, there was a 
majority of lawyers, legal reform was proposed, and 
that Constitution was adopted. In the convention of 
1868 there was a majority of lawyers, we believe, 
no legal reforms, or none of great moment were pro- 
posed, and their work was rejected, all but the part 
looking to legal reform. Now it will be a sorry day 
for our profession if this idea gets firmly rooted, that 
as a profession we are averse to simplifying the laws 
and cheapening justice. The people are determined 
on these two things, and they will have them in 
spite of five thousand old, respectable, rich and in- 
fluential lawyers, holding up their hands in alarm 
at the prospect of having their occupation made 
easier and possibly less lucrative. 

It has been said to us by legislators that their 
lawyer-constituents are opposed to codification. 
We say to them, what about your other constitu- 
ents — much more numerous and influential ? What 
have they said to you in the Constitution? Other 
legislators have said to us that it is a great re- 
sponsibility to ‘‘change the laws.” We say to 
them, we are not proposing to change the laws, but 
only to find out and fix them so they cannot be ar- 
bitrarily and capriciously changed by a power not 
entrusted with the duty of making laws. But if it 
were otherwise, wili ‘they ‘‘ take the responsibility ” 
of disobeying the plainly expressed will of the sov- 
ereign people ? 

But Messrs. Carter, and Dwight, and Van Cott 
and Hornblower, and a few others, emissaries of 
the New York City Bar Association — all honorable 
men, but just here short-sighted, prejudiced, and 
not disinterested — have pointed out a few faults 
in the proposed code, Well, it is a good thing to 
have the law in one volume so the citizen can find it and 
find fault with it. That is the way to set laws right. 
But any body of written law, whether in reports or 
statutes, is susceptible of criticism. Even Mr. 
Carter could not frame a code that his friend, Pro- 
fessor Dwight, could not pick all to pieces, and the 
learned Professor could not frame one that the great 
expounder of ‘* how not to do it” could not demol- 
ish to his own satisfaction and that of the New 
York City Bar Association in short order. We 
have studied this code for several years, disinterest- 
edly and not as a partisan, and we agree with one 








of the most eminent judges of this State and one 
of the best judicial writers of this country, in his 
opinion recently expressed to us, that it is “marvel 
ous for comprehensiveness and precision,” and the 
testimonials, not only from lawyers but from busi- 
ness men, which Mr. Field has produced, bear wit- 
ness to its simplicity and probabie usefulness. 
Talking as a lawyer to other lawyers, accustomed 
to give and take blows, we have not been and we 
do not propose to be mealy-mouthed about this mat- 
ter. It is not our office to lecture the Legislature 
on their duty. We simply desire to record our con- 
viction, as a student and observer, that if the legal 
profession, in the Legislature or out, continue to 
stand in the way of the expressed determination of 
the people to have written laws and cheaper and 
speedier justice, the people will say, and justly, 
‘‘the lawyer must go.” Laws are not made for the 
pleasure or convenience of lawyers, but for the pro- 
tection of the people, and the people who have 
borne with these obstinate lawyers for nineteen 
years will soon assert their rights in a way that 
cannot be ignored or trifled with. The people are 
long-suffering but not utterly supine. They will on 
occasion assert themselves, as it does not require a 
very long memory of public events in this State to 
recall. Depend upon it, brethren and legislators, 
they are not going to allow their rights and their 
commands to be barred by the statute of limitations. 


——$_$__$_—_—______. 


T the 


legislative hearing upon the Civil 
Code, Mr. Frankenheimer, of New York, 
pointed out the practical utility of this Code in 
settling disputed questions, in substance as follows: 
‘Section 109 of the Civil Code provides that 
neither husband nor wife, as such is answerable for 


the acts of the other. The law as to the liability 
of the husband for the independent tort of the 
wife is now unsettled in this State. Judges Sedg- 
wick and Van Brunt, at Special Term in New York, 
have held that the husband is still liable; but Judge 
Rumsey, in Fitzgerald v. Quause, 62 How. Pr. 331, 
held the contrary. 

‘« Sections 1910, 1972 and 1973 of the Civil Code 
settle the much-disputed question whether the mere 
sharing in the profits of a business constitutes one 
a partner. They provide that no one is liable as a 
partner unless he is a partner by express contract, 
or has permitted himself to be represented as a 
partner. Since Leggett v. Hyde, 58 N. Y. 272, has 
been distinguished in Richardson v. Hughitt, 76 id. 
55, and in Curry v. Fowler, 87 id. 33, the law of this 
State on this subject is still unsettled. 

‘Sections 2459 and 2466 of the Code provide 
that a surety is discharged by the creditor’s delay 
to pursue the principal debtor, only when he has re- 
quested the creditor to take proceedings, and then 
only to the extent to which he is prejudiced by the 
delay. The Code so provided in 1865. But the 
question has been mooted in the Court of Appeals 
in 82 N. Y. 121, id. 486, 84 id. 222, and 90 id. 
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826, with the result of confirming the doctrines laid 
down by the Code in 1865. 

‘*Sections 627 and 1069 of the Code provide that 
grants and contracts made by a municipal corpora- 
tion are to be interpreted in favor of such corpora- 
tion. Upon the argument in the Court of Appeals 
of the case of Langdon v. The Mayor, 93 N. Y. 129, 
the appellant's counsel felt obliged to cover thirteen 
pages of printed points in support of the rule so 
stated in the Code. 

‘*These are all elementary principles, and are of 
daily recurring importance. In these cases, and in 
very numerous other cases of which time does not 
permit the enumeration, the Civil Code would have 
saved litigation and spared the labors of courts and 


of counsel.” 
, ne ae 


DISCHARGE UNDER STATE INSOLVENT LAW. 
HE absence of any National Bankrupt Law at the 
present time renders a discussion and examina- 
tion of the effect of a discharge under a State insolvent 
law not only interesting but also of great practical im- 
portance. No one question has been involved in 
greater obscurity, and this has been caused by the 
conflicting dicta emanating from the Supreme Bench of 
the National judiciary. The conflicting dicta can in the 
main be attributed to a want of agreement among the 
members of that court upon the grounds on which the 
validity of a discharge has been determined under the 
various phases in which it has been presented. In de- 
ciding a question which arises under such widely differ- 
ent circumstances as the validity of a State insolvent 
discharge, the courts must have some recognized 
principles by which all may be guided to prevent that 
most deplorable of all evils in the law, conflicting de- 
cisions and consequent uncertainty as to the correct 
doctrine. Herein lies all the difficulty. The object of 
this article is to review the authorities; educe out of 
the chaos some degree of order; state what rules ap- 
pear to be established by the decisions; and what rules 
ought to obtain in these cases as to which law yet re- 
maius unsettled. 

In Sturges v. Crowningshield, 4 Wheat. 122, the court 
decides that the power conferred on Congress by the 
Constitution to establish uniform laws onthe subject 
of bankruptcy throughout the United States was not 
essentially exclusive in its nature; and that there 
being nothing exclusive in the terms of the grant, and 
no prohibition on the State against the exercise of the 
power to establish insolvent laws which should be 
operative within their respective limits, the several 
States had full authority to establish such insolvent 
laws; and that the State legislation would be uncon- 
stitutional only when there might be in force a general 
law of Congress on the subject conflicting with such 
State legislation. Ch. J. Marshall, in that case held 
however that the insolvent law of New York under 
which a valid discharge was claimed was unconstitu- 
tional, on the ground that it impaired the obligation of a 
contract, because it attempted to discharge a debtor 
from all liability on his debt, and thus practically de- 
stroy it. The opinion of the chief justice in this case is 
sufficiently comprehensive in its language to cover not 
only cases of contracts entered into prior, but also cases 
of contracts made subsequently to the enactment ofa 
State insolvent law. But the opinion so far as it as- 
sumes to dispose of the constitutionality of insolvent 
laws in force at the time of the execution of a contract, 
was a mere obiter, as the contract on which the liability 
was claimed to have been extinguished by the insol- 








vent law of New York was executed nearly two weeks 
before the enactment of such insolvent law. The case 
afforded a striking illustration of the wisdom of that 
rule which obtains in the construction of judicial de- 
cisions, namely, that the language of the courts, no 
matter how general and comprehensive it may be, 
should always be read in the light of the facts of the 
case, and be construed solely with reference to them; 
for in the case of Ogden v. Saunders, 12 Wheat. 213, a 
majority of the court were of the opinion that a State 
insolvent law was uot unconstitutional as to a con- 
tract executed subsequently to its enactment, provided 
the contract was made in that State. Justices John- 
son, Washington, Thompson and Trimble, all wrote 
able and exhaustive opinions in favor of the constitu- 
tionality of such alaw with reference to subsequent 
contracts, in which they maintained their position 
with great power of reasoning and fortified it by the 
citation of numerous authorities. Chief Justice Mar- 
shall adhered to the view he originally expressed in 
Sturges v. Crowningshield, and Justices Story and 
Duvall concurred with him. 

This case however cannot be considered as having 
definitely settled the question, as Mr. Justice John- 
son finally concurred with the minority in affirming 
the judgment , but upon a ground entirely different 
from that on which the minority were in favor of af- 
firming. He assigned asa reason for his concurrence 
in the affirmance of the judgment, the fact that the 
creditor was a citizen of Louisiana and never within 
the jurisdiction of the State of New York, under 
whose insolvent laws the debtor claimed his discharge; 
and that therefore the creditor was not bound by the 
insolvent proceedings or the decree based thereon. It 
has sometimes been thought that the statement of 
Chief Judge Marshall in Boyle v. Zacharie, 6 Pet. 
348, before the argument of that case, and that 
of Judge Story at the threshold of his opinion in that 
case, see page 642, have forever set at rest this question 
whether a State insolvent law impairs the obligation 
of contracts entered into within that State, and be- 
tween citizens thereof subsequently to the adoption of 
such insolventlaw. But it is not clear from either of 
these statements whether the minority, on-the general 
question of the constitutionality of a State insolvent 
law, concurred in the whole of the second opinion 
written by Judge Johnson, including that portion of it 
in which he states that an insolvent law does not im- 
pair the obligation of a subsequent contract; or 
merely in the reasoning and conclusion of that opinion 
ta the effect that the discharge was inoperative as to 
the Louisiana creditor for the reason that he was never 
within the jurisdiction of the court which granted the 
discharge. The statement of Chief Justice Marshall, 
would seem to warrant the first view, see page 348; 
while that of Judge Story appears to neutralize the 
broad statement of the chief justice, see page 642. He 
seems to limit the concurrence in Judge Johnson's 
second opinion of those who were in the minority on 
the general question, to that part of the opinion on 
which Judge Johnson bases his concurrence with the 
minority in affirming the judgment. It cannot be 
that Chief Justice Marshall and Judge Story intended 
to assert that they and Judge Duvall concurred with 
Judge Johnson in his opinion that a State insolvent 
law does not impair the obligation of a subsequent con- 
tract, seeing that the chief justice in his opinion in 
that very case in which Judge Story had concurred, 
had expressly declared it to be his opinion that such 
insolvent laws impaired the obligation of all contracts, 
both prior and subsequent. In that opinion he asserts 
in limine that the only difference between the case at 
bar, Ogden v. Saunders, and the case of Sturges v. 
Crowningshield, is the fact that in the latter the law 
acted on a contract which was made before its passage, 
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and in the case at bar on a contract which was entered 
into after the enactment of the statute. He states that 
the reasoning in Sturges v. Crowningshield, might have 
conducted the court farther, and that with that 
reasoning he had never had occasion to be dissatisfied. 
He then proceeded to maintain the position that such 
a law impairs the obligation of all contracts existing 
and subsequent with a chain of reasoning extending 
through more than 25 pages, and finally reaches the 
conclusion that the law existing at the time of the 
execution of a contract does not enter into and form an 
integral part thereof; and that therefore it is no an- 
swer to the position that an insolvent law impairs the 
obligation of a contract, that such law was in force at 
the time the contract was made. Can it be possible 
that Chief Justice Marshall and Judge Story intended 
to assert that they and Judge Duvall had abandoned a 
position, fortified with so much learning and force of 
reasoning, which it was utterly unnecessary that they 
should abandon in order to concur with Judge Johnson 
in affirming the judgment? Every presumption is 
against such an intention, and the nature of Judge 
Johnson’s opinion seems to be conclusive against any 
such intention, and to bar all further argument, the 
whole trend of that opinion is to support this proposi- 
tion which he states at the very outset. ‘‘The ques- 
tion now to be considered is whether a discharge of a 
debtor under a State insolvent law would be valid 
against a creditor or citizen of another State, who has 
never voluntarily subjected himself to the State laws 
otherwise than by the origin of the contract.’’ No 
other question is discussed in this opinion; and at the 
close he states the followingas the conclusion to which 
his reasoning has led him: ‘I therefore consider the 
discharge under a State law, as incompetent to dis- 
charge a debt due a citizen of another State; and it 
follows that the plea of a discharge here set up is in- 
sufficient to bar the rights of the plaintiff.”” At the 
close of his opinion he states that the propositions which 
he has endeavored to maintain are three. Of these, 
one is that the obligation of a contract is not impaired 
by an insolvent law in existence at the time the con- 
tract is executed. But he did not essay to maintain that 
proposition in his second opinion in which Chief Jus- 
tice Marshall and Judge Story stated they had con- 
curred. He had already disposed of that question in 
the first opinion from which} they had expressly dis- 
sented. And therefore when they asserted in Boyle v. 
Zacharie that they had in Ogden v. Saunders concur- 
red in the second opinion delivered by Judge Johnson, 
they clearly did not intend to state that they con- 
curred in a proposition of law discussed in another 
opinion, from which they had expressly dissented ; 
but merely that they concurred with Judge Johnson 
in the proposition maintained by him in his second 
opinion, to-wit, that the insolvent law, irrespective of 
the question whether it was passed before or after the 
execution of the contract, could have no effect upon 
the citizens of another State over whom the court 
granting the discharge had no jurisdiction. 

As the question involves the construction of the 
National Constitution, and as the only case in which 
a majority of the United States Supreme Court ex- 
pressed themselves in favor of the constitutionality of 
a State insolvent law as to subsequent contracts was 
decided, not only upon another ground, but also in 
diametric opposition to the decision to which that 
view would have led, it cannot be said that the ques- 
tion has been definitely settled so as to preclude all 
argument. The able and convincing argument of Mr. 
Webster for the defendant in error, and the exhaus- 
tive and unanswerable reasoning by which Chief Jus- 
tice Marshall supported his views, would seem to be 
decisive of the question on principle. But when in 
addition it is considered that these views were main- 








tained by the three most eminent expounders of the 
Constitution since the days of Hamilton, the sound- 
ness of their position seems to be unassailable. Should 
the United States Supreme Court ultimately adopt 
the opinion of the majority of the court in Ogden v. 
Saunders, it will be because that case has been gener- 
ally regarded by the bar and judiciary of the whole 
country as having finally established the constitution- 
ality of a State insolvent law as to future contracts. 
It is certainly indefensible on principle. 

Another erroneous doctrine seems to be sanctioned 
by necessary implication by many of the cases. It is 
expressed in this language: ‘‘A discharge cannot be 
pleaded in bar of an action brought by a citizen of an- 
other State in the courts of the United States or of 
any other State than that where the discharge was 
obtained.’’ Suydam v. Broadnax, 14 Pet. 75; Bald- 
win v. Hale, 1 Wall. 232: Ogden v. Saunders, 12 Wheat. 
213. Now two erroneous principles are impliedly as- 
serted in this statement. First, that though the court 
acquired jurisdiction of the person of the non-resident 
creditor by his voluntary appearance and submission 
to the jurisdiction of the court, the debtor cannot 
plead his discharge in the courts of any other State or 
of the United States. Second, that even though the 
court failed to acquire jurisdiction of the person of the 
creditor, the debtor can always plead in bar the dis- 
charge in the courts of the State where granted. We 
desire to assail both of these propositions on two 
grounds. First, they are founded in a total misappre- 
hension of the nature of the question. Second, they 
are not supported by thecases in which the language 
above quoted is used. It being conceded to be the law 
that a State insolvent law does not impair the obliga- 
tion of a contract made in the State in which the law 
is enacted and subsequently to the passage of that law, 
the question presented for the determination of the 
court in the case of such a contract claimed to be 
barred by such a discharge, where the discharge is 
regular and otherwise valid, is purely and simply a 
question of jurisdiction. Did the court granting the 
discharge obtain jurisdiction of the person of the 
creditor ? The decree which distinguishes the lia- 
bility of the debtor on the contract in effect, takes 
from the creditor and pays to the debtor the amount 
of the debt. Jurisdiction of the person is therefore 
necessary to the validity of such a decree unless the 
proceedings are in rem. But should they be conceded 
to be in their nature proceedings in rem, the case 
would not be altered. That the existence and seizure 
of the res within the territorial limits of the State in 
whose courts the proceedings in rem are instituted is 
essential to jurisdiction of the res, so as to conclude 
the owner as to that particular res, is so well settled 
that the citation of authorities to sustain this princi- 
ple would be supererogatory. That in the case of a 
niere debt, the debt is not within the limits of the 
State in which the debtor resides in case the creditor 
lives elsewhere is equally well established. A debt 
follows the situs of the creditor. Story on the Con- 
flict of Laws, §§ 362 and 469. If then, when the insol- 
vent proceedings are instituted, the creditor is a resi- 
dent of another State, and does not voluntarily sub- 
ject himself to the jurisdiction of the court in which 
the proceedings are pending, and if there is no res 
within the State over which the court can acquire 
jurisdiction by seizure, on what principle can it be 
maintained that the discharge is operative to extin- 
guish the debt of such creditor even in the very court 
by which the discharge was granted? There is no 
jurisdiction either of the person or of the res, and the 
decree is therefore a mere nullity. To declare such a 
decree of any binding force under such circumstances 
would be subversive of the fundamental principle on 
which rests the superstructure of all free govern- 
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ments: ** No man shall be deprived of life, liberty or 
property without due process of law.’’ It would be 
highway robbery under the forms and sanction of the 
law. And yet we find this very doctrine promul- 
gated by the Supreme Court of that State which was 
first to resist the encroachmeuts of tyranny. Scribner 
v. Fisher, 2 Gray, 43; Bingham v. Henderson, 1 Cush. 
430; Converse v. Bradley, id. 434, note; Stoddard v. 
Harrington, 150 Mass. 87. The first of these cases held 
valid a discharge under an insolvent law of a State in 
which a contract was to be performed, although the 
creditor was not a citizen thereof at the time either of 
the execution of the contract or of the inception of the 
insolvency proceedings or at any time whatever. This 
most absurd and unjust doctrine was afterward over- 
ruled by the United States Supreme Court in Baldwin 
v. Hale, 1 Wall. 232, and this case has since been fol- 
lowed in Massachusetts, the Supreme Court having in 
the case of Kelley v. Drury, 9 Allen, 27, overruled its 
former decision in Scribner v. Fisher. The other 
Massachusetts cases above cited hold that the discharge 
is valid where the creditor was ut the time of the exe- 
cution of the contract a citizen of the State, although 
at the time of the commencement of the insolvency 
proceedings he was a citizen of another State. The 
case of Stoddard v. Harrington was decided after the 
United States Supreme Court had overruled Scribner 
v. Fisher in Baldwin v. Hale. And the principle upon 
which that court in the case last cited based its de- 
cision renders the other decisions of the Massachusetts 
Supreme Court just as unsound and illogical as the 
decision in Scribner v. Fisher. The United States 
Supreme Court based its judgment on the principle 
that the court granting the discharge had never ac- 
quired jurisdiction of the creditor. The reasoning is 
expressed in these words: ‘“‘ Regarded merely in the 
light of principle, therefore, the rule is one which 
could hardly be defended, as it is quite evident that 
the courts of one State would have no power to require 
the citizens of other States to become parties to any 
such proceedings.’’ The fact existing in these Massa- 
chusetts cases,that the creditor at the time of making 
the contract was a citizen of the State where the dis- 
charge was granted, is a matter of not the slightest im- 
portance in the determination of the question. While 
it distinguishes them from the case of Baldwin v. Hale, 
the distinction is without any difference in principle. 
The question is ove of jurisdiction and is to be settled 
by the residence of the creditor at the time of the 
institution of the insolvency proceedings. Whether at 
the time of the execution of the contract he was a 
citizen of the State in which the discharge was granted 
is therefore immaterial to the inquiry. The language 
of the court in Gilman v. Lockwood, 4 Wall. 409, states 
the true principle and in effect overruled these Massa- 
chusetts cases. ‘Insolvent laws of one State cannot dis- 
charge the contracts of citizens of other States, because 
such laws have no extra-territorial operation, and con- 
sequently the tribunal sitting under them, unless in 
cases where a citizen of such other State voluntarily 
becomes a party to the proceedigs, has no jurisdiction 
of the case.” 

The same reasoning demonstrates the unsoundness 
of the other principle which is impliedly asserted by 
the language above quoted from Suydam v. Broadnaz, 
and the other cases, to-wit, that although there is no 
jurisdiction, the invalidity of the discharge may not 
be set up by the creditor in the courts of the State in 
which the discharge was granted. The converse is the 
true rule, and it has been so expressly held in the New 
York Court of Appeals, Donnelly v. Corbett, 7 N. Y. 
500; Soule v. Chase, 39 id. 342. 

The true doctrine in all such cases is stated in the 
following decisions; Bedell v. Scruton, 54 Vt. 494; 





Hawley v. Hunt, 27 Iowa, 307; Pratt v. Chase, 44 N. Y. 
597; Von Glahn v. Varrenne, 1 Dill. 519. 

In Hawley v. Hunt, the court say at page 307: ‘The 
settled doctrine now is that a debt attends the person 
of the creditor, no matter in what State the debt 
originated or is made payable; that acreditor cannot 
be compelled by a State, of which heis a non-citizen 
or resident, to become a party to insolvent proceedings 
therein; that such ‘proceedings are judicial in their 
nature, so that jurisdiction over the person of the 
creditor is essential; that notice is requisite to juris- 
diction in such cases, and can no more be given in in- 
solvent proceedings than in personal actions where the 
party to be notified resides out of the State; and 
hence a discharge under a State insolvent law will not 
and cannot discharge a debt due to acitizen of another 
State, unless the latter appears and voluntarily sub- 
mits to the jurisdiction of the court by becoming a 
party to the proceeding or claiming a dividend there- 
under.” 

The law is stated in almost the same language» 
in Von Glahn v. Varrenne, 1 Dill. 519. 

In Bedell v. Scruton, 54 Vt. 494, the court sums up 
the question in these words: ‘‘ [t must now be settled 
beyond question that a discharge granted by a State 
court of insolvency is no bar to the claim of a non- 
resident creditor, who does not take part in the in- 
solvency proceedings or submit himself in any way to 
the jurisdiction of the insolvency tribunal; nor is the 
rule affected by the place where the contract is made 
or to be performed, or the forum in which it is sought 
to be enforced. The debt attends the person of the 
creditor, and unless he is within the jurisdiction of the 
court no discharge granted by it can affect his rights. 
It isa question of citizenship and State courts, and 
State laws are powerless to affect the rights of non- 
resident creditors by any jurisdiction they may have 
or exercise over the person of the debtor, or by any 
proceedings in rem affecting the debt itself.’”” With a 
single exception this statement embodies a correct 
and comprehensive exposition of the principles by 
which the question of the validity of a discharge is to 
be determined in all cases. Thej court spoke inaccu- 
rately when it said the question was one of “ citizen- 
ship.” An alien will be bound by the discharge if he 
be a resident of the State at the time of the inception 
of the proceedings. Von Glahn v. Varrenne, 1 Dill. 
515. It is simply a question of residence at that time. 
We find the following rules substantially established, 
although they are not authoritatively settled: 

First, that since the adoption of the Federal Con- 
stitution a State has power to pass a bankrupt or in- 
solvent law provided it does not impair the obligation 
of a contract, and provided there be no act of Congress 
in force establishing a uniform system conflicting with 
the State law. Sturges v. Crowningshield, 4 Wheat. 
122. 

Second, that a State insolvent law is unconstitu- 
tional as to existing debts. Sturges v. Crowning- 
shield, 4 Wheat.; Farmer’s Bank v. Smith, 6 id. 131; 
McMillan v. McNeil, 4 id. 209. 

Third, a State insolvent law which discharges 
merely the person of the debtor and does not extin- 
guish the debt, is not unconstitutional as impairing 
the obligation of a contract, whether existing or subse- 
quent. Sturges v. Crowningshield, 4 Wheat. 122-200; 
Mason v. Haile, 12 id. 370; Beers v. Haighton, 9 Pet. 
829; Adams v. Storey, 1 Paine, 79. 

Fourth, where the law discharges not only the per- 
son of the debtor, but all liability on the contract, it is 
not unconstitutional so far as respects debts contracted 
between citizens of that State subsequently to the 
enactment of the law. Ogden v. Saunders, 12 Wheat. 
213. 
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This proposition as we have before shown is not 
definitely settled by any authoritative decision of the 
Federal Supreme Court. It is sustained however by 
the reasoning and tbe dicta of the judges in several 
cases in that court, and it has been held to be the law 
in most of the States. However, being a question 
under the Constitution it cannot be said to have been 
finally determined so as to preclude further argument 
until the United States Supreme Court has decisively 
passed upon it. 

Fifth, where the contract is not made in the State 
in which the discharge is granted and is not made 
payable therein so as to be governed by the laws 
thereof, a discharge under the insolvent laws of such 
State is no bar to an action on the contract even though 
the insolvent law was in force at the time of the execu- 
tion of the contract. Cook v. Moffat, 5 How. 295; 
McMillan v. McNeil, 4 Wheat. 209. 

This rests upon the obvious ground that the con- 
tract never having been governed by the law of the 
State in which the discharge was granted, the insol- 
vent law never formed a part of the contract even 
though in force before the contract was executed, and 
therefore a discharge thereunder would impair the 
obligation of the contract. 

Sixth, where the creditor was not at the time of the 
inception of the insolvency proceedings a citizen of 
the State wherein the discharge was granted, he is not 
bound by the discharge, even though the contract was 
made in that State, provided the creditor did not 
voluntarily become in any manner a party to the pro- 
ceedings. Baldwin v. Hale, 1 Wall. 223, overruling 
Scribner v. Fisher, 2 Gray, 48; Kelley v. Drury, 9 Allen, 
27. 
Seventh, where the creditor accepts a dividend or 
in any other manner becomes a party to the proceed- 
ings, he is bound by the discharge, even though a non- 
resident. Clay v. Smith, 3 Pet. 411; Soule v. Chase, 39 
N. Y. 341. 

Eighth, this is the rule, even where the discharge is 
granted by a foreign government. Matter of Coates, 3 
Abb. App. Dec. 231. 

Ninth, the proceedings do not bind citizens of an- 
other State who have not voluntarily appeared and 


waived their rights. Boyle v. Zucharie, 6 Pet. 
635; Suydam v. Broadnax, 14 id. 75; Cook v. 
Moffatt, 5 How. 295; Baldwin v. Hale, 1 Wall. 


223; Baldwin v. Bank of Newburg, id. 234, note; Gil- 
man v. Lockwood, 4 id. 409; Bedell v. Scruton, 54 Vt. 
494, and cases cited in note to § 525 of Wharton on 
Conflict of Laws. 

Tenth, they do not bind him, even when he seeks to 
enforce his claim in the very court which granted the 
discharge. Donnelly v. Corbett, 7 N. Y. 500; Soule v. 
Chase, 39 id. 342. 

Eleventh, nor even though the contract was gov- 
erned by the laws of that State. Pratt v. Chase, 44 N. 
Y. 597; Von Glahn v. Varrenne, 1 Dill. 515; Baldwin 
v. Hale, 1 Wall. 223; Kelley v. Drury, 9 Allen, 27. 

Twelfth, it is not necessary that the creditor should 
be a citizen of the State. The discharge will bind him, 
even though he be an alien resident of the State at the 
time of the inception of the insolvency proceedings. 
Von Glahn v. Varrenne, 1 Dill. 515. 

The proceedings being regular and otherwise valid, 
only two questions can arise in determining the 
validity of an insolvent discharge. First, does the act 
under which the discharge was obtained impair the 
obligation of a contract. Second, had the court juris- 
diction? Whenever the first question must be an- 
swered in the affirmative, or the second in the nega- 
tive, the discharge is void. The following rules, not as 
yet established by the courts, may therefore be re- 
garded as sound: 

First, the law being in force at the time of making 








the contract, the discharge will be valid when it is the 
intention of the parties to the contract, no matter 
where executed, that the same shall be governed by 
the laws of the State in which the discharge is granted, 
although both parties were non-residents at the time 
of entering into the contract, provided the creditor be 
a resident of that State at the time of the institution 
of the bankrupt proceedings. 

Second, the discharge will be invalid when the 
creditor was not a resident of the State at the time of 
‘the institution of the proceedings, even though the 
contract was made with reference to the laws of that 
State, and both parties were residents thereof at that 
time. 

Third, the discharge is invalid where the contract 
was made with reference tothe laws of some other 
State, although both parties were residents of the 
State in which the discharge was obtained both at the 
time of making the contract and at the time of the 
inception of the insolvency proceedings. 

Other suppositive cases might be stated, but they 
are all governed by the same principles which control 
those already stated. 

Guy C. H. Coruiss. 

Sr. Pau, MINN. 





OF LIMITATIONS AS TO 
DENTS. 


STATUTE NON-RESI- 





MAINE SUPREME JUDICIAL COURT, SEPTEMBER 13,1883. 





THOMPSON V. REED.* 

The Statute of Limitations is no bar to an action brought in 
this State on a promissory note made and payable in New 
York, although the parties continued to reside there until 
any action thereon was barred by the statute of that State, 
when it does not appear that the payer has not resided in 
this Stute six years since the note became due. 

Nor is it material that the maker of the note had attachable 
property in this State for eleven months after the note 
was payable. 

N report. Assumpsit upon a promissory note given 
by the defendant to the plaintiffs, March 31, 1866, 
and on an account for money loaned at New York in 
the summer of 1866. The plea was the general issue 
and Statute of Limitations. At the trial the defend- 
ant consented to be defaulted in the sum of $1,187.11, 
with leave to report the case to the full court, who 
were to determine from the evidence introduced and 
offered whether the action is barred. If barred the 
default is to be taken off and plaintiffs nonsuited, 
otherwise judgment onthe default. 


The material facts are stated in the opinion. 


William L. Putnam and Joseph M. Trott, for plaint- 
iff. 

C. W. Larrabee, for defendant. 

Viren, J. The Statute of Limitation is no bar to 
an action brought in this State on a promissory note 
made and payable in another State, although the 
parties continued to reside there until any action 
thereon was barred by the statute of that State. 

It is the universally acknowledged rule of law that 
contracts are to be construed according to the law of 
the place where they are made and to be performed, 
but that they are to be enforced according to the lex 
fori. And it is now well settled by the great current 
of authority that as the Statute of Limitations operates 
merely upon the remedy, it is consequently local in its 
operation, and the law of the place where the remedy 
is sought, and not that of the situs of the contract, 
must control. Leroy v. Crowninshield, 2 Mason, 151; 


*To appear in 75 Maine Reports. 
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Tribodeau v. Lavasseur, 36 Me. 362; Townsend v. Jami- 
son, 9 How. 407; Brown v. Nourse, 55 Me. 230. Some 
of the States have statutory provisions allowing .the 
interposition of the statute bar of another State 
where the defendant had resided for the requisite 
period. Thus Massachusetts, in 1880, enacted a stat- 
ute providing in substance that no action shall be 
brought by any person whose cause of action has been 
barred by the laws of any State, territory or country 
while he has resided therein. Public Stat., chap. 197, 
§11. But the statutes of this State contain no pro- 
vision of like character. 

The provision of the statute under which the plaint- 
iffs seek to maintain this action is: “If any person is 
out of the State when a cause of action accrues against 
him, the action may be commenced within the time 
limited therefor after he comes into the State.”’ Rev. 
Stat., ch. 81,899. There being no plea to the juris- 
diction but a general appearance by the defendant, we 
assume no question of that kind would arise on .the 
real facts although not disclosed by the case as re- 
ported. The case does find that both the plaintiffs and 
defendant resided in New York when and where the 
note was made and by its terms to be paid, and the 
account accrued, and continued to reside there until 
1875; and that the defendant has resided there ever 
since the dealings between the parties recited by both 
note and account. Under these circumstances not- 
withstanding an action on the note and account would 
be barred in New York, this action is not barred here. 
Bulger v. Roche, 11 Pick. 36; Putnam v. Dike, 13 Gray, 
535. 
Nor does the fact that the defendant had property 
in this State for eleven months next after the note 
was given aid the defendant. (1) Because it does not 
appear that the plaintiffe knew the fact or could be 
charged with knowledge through due diligence. 
Crosby v. Wyatt, 23 Me. 156, 164; Little v. Blunt, 16 
Pick. 359; and (2) because it is immaterial even if such 
fact were known to the plaintiffs. 

Revised Statutes, chap. 81,8 99, as originally enacted, 
provided that if any person, who at the time a cause of 
action accrued against him, was without the limits of 
the State,and “did not leave property or estate therein 
that could by the common and ordinary process of 
law be attached,” etc., the action may be commenced 
within the time limited therefor after his return. 
Stat. 1821, chap. 62, § 9. Much trouble arose in satisfy- 
ing juries of the fact that the creditor knew the 
debtor had attachable property here, or that his prop- 
erty was held in so public a manner as to amount to 
constructive knowledge, and to raise the presumption 
that if the creditor had used ordinary diligence the 
debtor’s property might have been attached. Little v. 
Blunt, 16 Pick. 369, 365. And the property clause was 
repealed and omitted from the revision of 1840. Rev. 
Stat. (1840), chap. 146, § 28; Crehore v. Mason, 23 Me. 
413. 

That the property clause was intentionally omitted 
from the revision of 1840 is evident froma like change 
of the statute of Massachusetts. We derived our 
statutes in the early history of the State from the 
mother Commonwealth. Our statute of 1821 above 
cited was a substantial rescript of the statute of 1786, 
chap. 52, which continued in force until 1836, when the 
first revision of the Massachusetts statutes was made. 
The revision commissioners, after citing the section 
under examination, say: “If the creditor knows of 
the existence of such property, it is not to be supposed 
that he will neglect to take it, and prefer to rely on an 
action against the debtor if he shall happen to come 
into the State; and this provision in that case would 
be useless. If on the other hand, the debtor should 
leave property so situated, whether by design or acci- 
dent, that it is not known to the creditor, it would be 








unjust that the latter should be barred of his action 
and lose his debt, by reason of a fact, which was not, 
and in the common course of business could not be 
known to him. It is accordingly proposed in this sec- 
tion to omit this qualification of the ruleas to absent 
defendants.” Com. Rep.. Part III, 275. And the 
Legislature followed the recommendation of the com- 
missioners, Massachusetts Rev. Stat. (1836), ch. 120, § 
9, which was only four years before our first revision. 
Defendant defaulted. 


—_—__—_. 


EFFECT OF WILL AS TO AFTER-ACQUIRED 
LANDS. 
NEW JERSEY COURT OF CHANCERY, OCTOBER 
TERM, 1883. 


EXECUTOR OF GARDNER V. GARDNER.* 

At common law, a will would not pass lands acquired by a 
testator subsequent to the date of his will. 

By statute, lands acquired by a testator after the date of his 
will, will pass by his will, provided it contains words suf- 
ficient to pass them had he owned them when he made 
his will. 

But after-acquired lands will not pass under a will which de- 
clares that the estate given by it consists of personalty 
only. 


()* final hearing on bill and answer. 


James B. Vredenburgh, for complainant. 
M. T. Newbold, for defendants. 


Van Fureet, V.C. The object of the bill in this 
case is to procure a construction of the will of William 
Gardner, deceased. The testator, after making cer- 
tain specific bequests,and giving several pecuniary 
legacies of fixed amount. and directing the payment 
of his debts and funeral expenses, directs as follows: 

I give and bequeath all the residue of my estate, 
which consists of personalty only, to my executor 
hereinafter named, in trust, to apply the income of 
the sum of two thousand dollars tomy late wife’s 
niece, Adriana Clements, for her own use during her 
natural life, or until she shall marry, and from and 
after her marriage until her death, to apply the in- 
come of one thousand dollars to her use; and upon the 
further trust, as to the residue of my estate, to apply 
the income of the one equal fifth part thereof to the 
use of my daughter, Eleanor Jane, during her natural 
life, and at her death the said one-fifth to be divided 
equally among her issue.” 

The other four-fifths were directed to be held and 
disposed of substantially in the same manner. The 
testator, at the date of his will, owned no lands, but 
held mortgages on real estate to theamount of $3,500. 
He subsequently, in August, 1876, made a further loan 
of $1,500 to the mortgagor, and took a single mortgage 
on the same premises for the whole $5,000, but re- 
tained, uncanceled, the prior mortgages. This last 
mortgage was afterward foreclosed and the mortgaged 
premises sold at judicial sale to the testator. He ac- 
quired title April 4, 1878. His will bears date May 21, 
1875, and he died May 19, 1879. The question the com- 
plainant asks to have decided is, whether the lands 
thus acquired by the testator passed by his will. 

At common law, a devise of land was held to bein 
the nature of a conveyance, and to pass nothing the 
testator did not own at the date of his will. Land ac- 
quired after the date of the willdid not pass. 1 Jarm. 
on Wills (R. & T. ed.), 155; Bruen v. Bragaw, 3 Gr. 
Ch. 261. This rule has however been changed by stat- 
ute. A statute passed in 1851 declares that real estate 


*To appear in 10 Stewart's (37 N. J. Eq.) Reports. 
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acquired by a testator after making his will shall pass 
by any general or special devise, or sale under any 
power of sale contained in the will sufficient to include 
it, had the same been acquired before the making of 
the will, unless a contrary intention be manifest on 
the face of the will. Rev., p. 1248, § 24. But for the 
statute, itis clear the lands in question would not 
have passed. But the statute says, though acquired 
after the making of the will, they shall pass under the 
will if the will contains words which would have 
passed them had they been owned by the testator at 
the date of his will. Now it is obvious this will con- 
tains no such words. 

If the testator had owned these lands at the date of 
his will, there can be no doubt, I think, that they 
would not have passed, for he says, very plainly, that 
the property on which this clause of his will shall oper- 
ate ‘‘ consists of personalty only.’’ Real estate is dis- 
tinctly excluded by his statement that the residuary 
estate which he gives to his executor ‘ consists of per- 
sonalty only.’’ To hold that the will passed real es- 
tate, in spite of so plain a declaration of his intention, 
would be giving effect to the will contrary to the in- 
tention of the testator manifest on the face of his 
will. lf we say the words “‘ which consists of person- 
alty only”? were used by the testator simply to de- 
scribe the nature or character of his property at the 
date of his will, and not to indicate the property which 
it should pass, we do not advance a single step toward 
the construction contended for by the complainant, 
for before we can say that the will passed the lands, it 
is indispensable, according to the statute, that we 
should find words in the will sufficient to include the 
lands. That cannot be done where the words of the 
will plainly say that the property given ‘‘ consists of 
personalty only.”’ 

My judgment is that the testator died intestate as 
to the lands in question. This construction, I think 
it is quite probable, does not give effect to the testa- 
tor’s latest intentions, but the court, in endeavoring to 
find out what disposition the testator intended to 
make of his property by will, can look at nothing but 
his written words, and whatever he has said in writ- 
ing, in conformity to the requirements of the statute, 
must be declared to be his last and only will. The law 
gives effect to no other. 


Nore.—General expressions in a residuary clause 
that will pass testator’s personal property acquired 
after executing his will, do not pass after-acquired 
lands, Loveren v. Lamprey, 22 N. H. 434, 442 and cases 
cited ; Sharpe v. Allen, 5 Lea, 81; Girard v. Philadelphia, 
4 Rawle, 323; Lyndes v. Townsend, 33 N. Y. 558; see 
Ferry v. High, 3 Head, 349; Russell v. Chell, L. R., 19 
Ch. Div. 482; Dunlap v. Dunlap, 74 Me. 402; Douglass 
v. Douglas, Kay, 400; Tolar v. Tolar (8 Hawks, 74), 14 
Am. Dec. 576, note. 

WHEN AFTER-ACQUIRED LANDs bo Pass.—Under a 
a devise of the proceeds of lands directed to be sold by 
executors, Byrnes v. Baer, 86 N. Y. 210. 

Where a testatrix, who at the time owned no real 
estate, made her will disposing of “all my property,” 
Cushing v. Aylwin, 12 Metc. 169. 

‘‘All the balance of my property and effects,’”’ Hen- 
derson v. Ryan, 27 Tex. 670. 

After a general bequest of personal property, ‘all 
my real estate now possessed by me,’’ Lent v. Lent, 24 
Hun, 436. 

“All that dwelling wherein D. now resides,’’ Mid- 
land R. Co. v. Otley Branch, 34 Beav. 525. 

“All that part of a certain farm which I now own, 
lying east of the road, etc.,”” Garrison v. Garrison, 5 


Dutch. 153; see Emuss v. Smith,2 De G. & Sm. 322; 
Castle v. Fox, L. R., 11 Eq. 542; Smith v. Puryear, 3 
Heisk. 706. 








‘The real and personal estate whereof i am in any- 
wise seised or otherwise possessed, either in psses- 
sion or reversion, which I have any power to disposs 
of,’’ Roney v, Stiltz, 5 Whart. 381. 

A testator, possessed of only personalty, gave “all 
the rest, residue and remainder of my goods, chattels, 
stock in trade, estate and effects of what nature or 
kind soever,”’ O’ Toole v. Browne, 3 E. & B. 572. 

One having only the possession of landsin B., and 
owning neither lands nor personalty, gave H. the land 
whereon his (testator’s) father lived, and the lands in 
B. and ten slaves, Turpin v. Turpin, Wythe (Va.) 137; 
see also Miller’s Estate, 48 Cal. 165; Smyth v. Smyth, 
L. R. (8 Ch. Div.), 561; Harper v. Blean, 3 Watts, 471; 
1 Jarm. on Wills (R. & T. ed.), 604. 

WHEN AFTER-ACQUIRED LANDS DO NOT Pass.—A 
devise of ‘‘all the real and personal estate I now pos- 
sess,’’ Quinn v. Hurdenbrook, 54 N. Y. 83; see Cole v. 
Scott, 1 Macn. & G. 518; Brewster v. McCall, 15 Conn. 
274; Hutchinson v. Barrow, 6 H. & N. 583. 

A general charge on testator’s ‘‘ estate,’ Warner v. 
Swearingen, 6 Dana, 195. 

“Such worldly estate as it hath pleased the 
Almighty to bless me with,’”’ Marshall v. Porter, 10 B. 
Mon. 1. 

After authority to dispose of property to pay his 
debts, a contingent gift of ‘‘the whole of my prop- 
erty,” Smith v. Edrington, 8 Cranch, 66. 

After disposing of various articles of personal prop- 
erty, ‘should my executor find other property belong- 
ing to me not herein anywise disposed of,’’ Newell v. 
Toles, 17 Hun, 76. 

A testator gave to his sister a tract of forty acres, all 
the land he then owned, and gave to his mother ‘‘all 
my other property, consisting of horses, cattle, hogs, 
money and effects whatsoever,’ Smith v. Hutchinson, 
61 Mo. 83. 

“All my real estate situated in S., also all the resi- 
due of my personal estate and posessions of whatever 
kind or name,” Blaisdell v. Hight, 69 Me. 306. 

“The balance of my estate remaining in Carolina to 
be collected and sold and equally divided among my 
lawful heirs,’’ Meador v. Sorsby, 2 Ala. 712; see Jepson 
v. Key, 2 H. & C. 873; Miles v. Miles, L. R., 1 Eq. 462; 
Cox v. Bennett, L. R., 6 Eq. 422. 

Where atestator devised al] the remainder of his 
real estate, and then enumerated the lands comprised 
in such remainder, Crombie v. Cooper, 22 Grant’s Ch. 
267 ; 24 id. 470. 

Whether a gift ofa mortgage will pass the land 
covered thereby, which land was afterward acquired 
by testator, Van Wagenen v. Brown, 2 Dutch. 196; 
Ballard v. Carter,5 Pick. 112; Brigham v. Winchester, 
1 Metc. (Mass.) 390; Martin v. Smith, 124 Mass. 111; 
Woods v. Moor, 4 Sandf. 579; Pruden v. Pruden, 14 
Ohio St. 253; Yardley v. Holland,, L. R., 20 Eq. 428; 
see Lanning v. Cole, 2 Hal. Ch. 102; Scaife v. Thomp- 
son, 15; S. C., 337; Warren v. Taylor, 56 Iowa, 182; 
Napton v. Leaton, 71 Mo. 358; Leeds v. Munday, 3 Ves. 
348; Hancock v. Hancock, 22 N. Y. 568; Humphreys v. 
Humphreys, 2 Cox, 184. 

How far a devise executed before the statute,author- 
izing after-acquired lands to pass, is controlled by a 
codicil executed after that enactment, York v. Wal- 
ker, 12 M. & W. 591; Emuss v. Smith, 2DeG. & Sm. 
722; Jones v. Shewmaker, 35 Ga. 151; Smith v. Puryear, 
3 Heisk. 706.—JoHn H. Stewart, Rep. 
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COMPROMISE OF ACTION BY ATTORNEY— 
CHAMPERTY—DEATH DOES NOT RE- 
VOKE POWER COUPLED WITH 
INTEREST. 


SUPREME COURT OF THE UNITED STATES, 
FEBRUARY 4, 1884. 


Jerrrizs v. Mutual Lire INSURANCE Co. or NEW 
Yorx. 


K. died in Missouri, in 1871, having a policy of insurance on 
his life. J. was appointed there his administrator. L. 
and T., copartners as attorneys-at-law, brought a suit on 
the policy, in which, after a long litigation, there was a 
judgment for the plaintiff for $13,495, in 1877, in a Circuit 
Court of the United States. J. had died in 1873, andC. 
had been appointed administrator in his place, and sub- 
stituted as plaintiff. The case was broughtinto this 
court, by the defendant, by a writ of error. Before it was 
heard here L. compromised the judgment with the de- 
fendant, in 1879, receiving in full $9,401.42, and entered 
satisfaction of the judgment on the record. C. then 
moved the Circuit Court to vacate the satisfaction, on the 
grounds that L. had no authority to enterit, and had 
been notified by C., after the compromise had been made 
and before the satisfaction had been entered, that he 
would not ratify the compromise, and that the compro- 
mise was uplawful because not authorized by the Pro- 
bate Court. The Circuit Court heard the motion on affi- 
davits, and found as a fact, that J., while administrator, 
entered into a contract with L. and T., whereby they 

to prosecute the claim for a portion of the pro- 
ceeds, with full power to compromise it as they should 
please, and that the claim was a doubtful one, and held 
that the compromise was rightly made, and that the 
plaintiff was bound by the contract of J., and denied the 
motion. On a writ of error by the plaintiff, Held: 

(1) This court cannot review such finding of fact, there be- 
ing evidence on both sides, and the error, if any, not be- 
ing an error of law; 

(2) The contract made was not champertous or unlawful, and 
J. had authority to make it; 

(8) The contract having given to L. and T. a power coupled 
with an interest, the death of J. did not impair the au- 
thority to compromise, and C. was bound by it; 

@ L., having continued to be a copartner with T., so far as 
this case was concerned, had authority to make the com- 
promise without the co-operation or consent of T. 

N error to the Circuit Court of the United States 

for the Eastern District of Missouri. The vpin- 
ion states the case. 

BLATCHFORD, J. On the 19th of August, 1871, one 
Allan A. Kennedy died in Franklin county, Missouri, 
having two policies of insurance on his life, one in the 
Economical Life Insurance Company, of Providence, 
R. L., for $5,000, and the other in the Mutual Life In- 
surance Company, of New York, the defendant in 
error, for $10,000. Charles W. Jeffries was appointed 
administrator of Kennedy, by the Probate Court of 
Franklin county. At that time Joseph S. Laurie and 
Thomas W. B. Crews were attorneys-at-law, and co- 
partners as such, in St. Louis, Missouri. The poli- 
cies were put into their hands for suit, and they 
brought a suiton each in the name of Jeffries, as 
plaintiff, in the State court of Missouri. The suits 
were both of them removed into the Circuit Court of 
the United States for the Eastern District of Mis- 
souri. In each suit an answer was putin setting up a 
breach of a warranty by the assured, in that in the 
application for the insurance he stated that he wasa 
single man when he was a married man. In the suit 
against the Economical Company there was a de- 
murrer to the answer, on the ground that the answer 
failed to allege that the misstatement was material to 
the risk. The demurrer was overruled by the Circuit 
Court and a judgment was entered for the defendant. 
On a writ of error, this court affirmed the judgment, 
at October Term, 1874, 22 Wall. 47. In the suit against 





the defendant in error, which is the suit now before 
us, there was a reply to the answer, alleging that 
under the policy the misstatement was uot a breach 
of a warranty, and that the statement was the repres- 
entation of the agent of the company, and not that of 
the assured. In January, 1873, Charles W. Jeffries 
died, and the plaintiff in error, Cuthbert S. Jeffries, 
was uppointed in his place administrator of Kennedy, 
and was substituted as plaintiff in this suit in March, 
1873. In November, 1873, while the suit against the 
Economical Company was pending in this court, this 
suit was tried in the Circuit Court before the court 
without a jury. That court rendered a judgment for 
the plaintiff. The defendant brought the case to this 
court by a writof error, and at October Term, 1875, 
the judgment was reversed, on the authority of the 
case in 22 Wall. and a new trial was awarded. In 
April, 1877, the case was again tried, and before a jury, 
which found a verdict for the plaintiff, but the Circuit 
Court set it aside. Thecase was tried again before a 
jury, in October, 1877, and a verdict was rendered for 
the plaintiff, on which a judgment in his favor was 
entered, October 9, 1877, for $13,495. On the 27th of 
October, 1877, the defendant sued out a writ of error 
returnable to this court at October Term, 1878. The 
case was docketed here, and the appearance of Joseph 
S. Laurie was entered for the defendant in error, the 
present plaintiff in error, and that of O. H. Palmer for 
the plaintiff in error, the present defendant in error. 
In February, 1879, Mr. Laurie compromised the judg- 
ment with the Mutual Company. Interest at six per 
cent was computed on the judgment from its entry to 
November 22, 1878, and added, and an abatement of 
$5,000 was then made, and the remainder, $9,401.42, 
was paid by the company to Mr. Laurie. He surren- 
dered the policy to the company, a stipulation signed 
by Mr. Laurie and by Mr. Palmer, agreeing that the 
suit might be dismissed from the docket of this court 
without costs to either party as against the other, was 
presented to this court and filed, and on the 11th of 
March, 1879, an order was made by this court dismiss- 
ing the writ of error, each party to pay his own costs. 
On the 15th of December, 1879, Mr. Laurie, as attor- 
ney for the plaintiff, entered satisfaction of the judg- 
ment on the margin of the record of the judgment, in 
the law record book in the office of the clerk of the 
Circuit Court, in the presence of the deputy clerk, who 
signed the entry as a witness, the entry being as fol- 
lows: ‘‘I hereby enter satisfaction of this judgment 
in full, this 15th day of December, 1879. C. 8S. Jeffries, 
administrator, etc., by Joseph 8S. Laurie, his attor- 
ney.”” The plaintiffimmediately filed a motion in the 
Circuit Court to vacate the entry of satisfaction, al- 
leging as grounds therefor that the entry was made by 
Laurie without authority from the plaintiff, and in 
fraud of his rights, and without consulting him, and 
after Laurie had been notified that the plaintiff would 
not ratify the said compromise; that the plaintif had 
learned only a few days previously of the dismissal of 
the writ of error in March, I879, and of the compro- 
mise made by Laurie, and had at ouce notified Laurie 
and the defendant that the compromise was made 
without authority from him and he would not ratify 
it; and that he could not authorize a compromise with- 
out the order of the Probate Court of Franklin county 
which order had not been made. The motion was 
supported and opposed by affidavits, the defendant ap- 
pearing by counsel. The court, as appears from its 
opinion, which is set forth in the record, found asa 
fact, from the evidence before it, which evidence is 
before us, that Charles W. Jeffries, while administra- 
tor, entered into a contract with Mr. Laurie and Mr. 
Crews, whereby they agreed to prosecute the claim 
for a portion of the proceeds, with full power to com- 
promise it as they should please, and that the claim 
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was a doubtful one. On the ground of such express 
authority and of the doubtfulness of the claim the 
court held that the compromise was rightly made, 
notwithstanding the judgment. It also held that the 
plaintiff was bound by the contract made by his pre- 
decessor. An order was made overruling the motion, 
and afterward a motion for a rehearing, founded on 
further affidavits, was denied. A bill of exceptions 
setting forth all the papers used on both motions, and 
containing proper exceptions, was signed. Thereupon 
the plaintiff has brought the case to this court, on a 
writ of error. 

It is contended for the plaintiff in error that the evi- 
dence was insufficient to warrant the finding that there 
was any contract between the first administrator and 
Mr. Laurie and Mr. Crews, authorizing a compromise; 
that the first administrator had no authority to make 
such a contract, or to make a compromise, without 
the sanction of the Probate Court; that the plaintiff 
was not bound by the contract made by the first ad- 
ministrator; and that Laurie had no authority to 
compromise without the co-operation of Crews. 

As to the finding of fact that there was a contract 
by the first administrator giving to the attorneys an 
interest in the proceeds of the claim, with authority to 
compromise it, this court is prohibited,by section 1011 
of the Revised Statutes,from reversing a case ona 
writ of error for any error in fact. In this case there 
was adispute as to the fact, and evidence on both 
sides, and it was a fair exercise of the judgment of the 
court, on the evidence before it, to make the finding 
of factit did. Under such circumstances, an errone- 
ous finding of the fact cannot be held to be an error of 
law. Hyde v. Booraem, 16 Pet. 169, 176; Parks v. Tur- 
ner, 12 How. 39, 43. 

There is nothing to show that the Circuit Court was 
not correct in its conclusion that the right of recovery 
in the suit was very doubtful, notwithstanding the 
judgment. This being so, as the writ of errur was 
pending, the compromise would seem to have been a 
proper one for the interests of the estate. It was said 
by this court, in Holker v. Parker, 7 Cranch, 436, 452, 
speaking by Chief Justice Marshall: ‘‘Although an 
attorney at law, merely as such, strictly speaking has no 
right to make a compromise, yet acourt would be dis- 
inclined to disturb one which was not so unreasonable 
in itself as to be exclaimed against by all, and to 
create an impression that the judgment of the attor- 
ney has been imposed on or not fairly exercised in the 
case.” 

Wedo not perceive that there was any want of 
authority in the first administrator to make the 
contract he did. The contract was not cham- 
pertous under the laws of Missouri. Duke v. Har- 
per, 66 Mo. 51. The attorneys did not agree to 
pay any part of the costs or expenses of the litigation. 
Nor do we find in the statutes of Missouri which are 
cited, nor in any of its judicial decisions, any thing 
which forbids the making of sucha contract as the 
Circuit Court found to have been made in this case. 
The administrator had the usual power of a trustee 
over the estate, under his responsibility for a breach 
of his trust. Perry on Trusts, § 482; Overfield v. Bul- 
litt, 1 Mo. 537. The authority given to him by stat- 
ute (Wag. Stat., vol. 1, p. 87, § 26) to commence and 
prosecute actions fairly includes the power to make 
such reasonable contracts in regard to compensation 
and the compromising of actions on doubtful claims as 
the circumstances of particular cases may justify. 
The fact of the enactment in Missouri of a statute 
which went into effect November 1, 1879 (Rev. Stat. of 
Mo. of 1879, vol. 1, p. 37, § 242), giving power to an ad- 
ministrator to compound with a debtor, with the ap- 
probation of the judge of probate, does not imply that 
the power did not exist before without such approba- 





tion. This transaction occurred before such enact- 
ment. An administrator has general power to dispose 
of the personal effects of his intestate (2 Williams on 
Exrs. [6th Am. ed.], p. 998), and to compound a debt, 
if it isfor the benefit of the trust estate. 3 id., p. 1900, 
and note g® Andeven when statutes exist providing 
for compromises with debtors with the approval ofa 
Probate Court, it is held that the right to compromise 
which before existed is not taken away, but may be 
exercised subject tothe burden of showing that the 
compromise was beneficial to the estate. Wyman’s Ap- 
peal, 18 N. H. 18; Chouteaw v. Suydam, 21 N. Y. 179; 
Chadbourne v. Chadbourne, 9 Allen, 178. 

The contract made by the first administrator hav- 
ing given to the attorneys a power coupled with an in- 
terest, the authority to compromise was not impaired 
by the death of the first administrator, and his succes- 
sor was bound by the contract. Storyon Ageucy, §§ 
476, 477. 

It is apparent, from the record, that Mr. Laurie con- 
tinued to be a copartner with Mr. Crews so far as this 
case was concerned. That being so he had authority 
to make the compromise in question without the co- 
operation or consent of Mr. Crews. 

No error of law is found in the proceedings in the 
Circuit Court, and its orders, made January 26, 1880, 
aud March 10, 1880, are 

Affirmed. 


————_>—_——_—_ 


TRUTH OF SLANDEROUS CHARGE NEED 
NOT BE PROVED BEYOND REASON- 
ABLE DOUBT. 


OHIO SUPREME (‘OURT COMMISSION. 
JANUARY TERM, 1883. 
BELL Vv. McGINNEss.* 

In an action ofslander, for words which imputed to the 
plaintiff the crime of stealing a horse, the defendant asa 
defense pleaded the truth of the defamatory words. 

Held, that to maintain this defense, it was not necessary that 
it be proved beyond a reasonable doubt. 

CTION for slander. The opinion states the case. 
Defendant below took a writ of error. 


Wallace & Billingsley, Jones & Murray and E. S. 
Holloway, for plaintiff in error. 


J. A. Ambler, for defendant in error. 


McCautey, J. The original action in the common 
pleas was for slander. The slanderous words alleged 
in the petition were: “He stole the horse, without a 
doubt; there is so much evidence against him that it 
will convict him.” 

The defendant, as a defense, alleged the truth of the 
defamatory words, and on the trial offered evidence 
tending to prove his defense. 

Upon the trialthe court charged the jury that to 
maintain this defense it must be proved beyond a rea- 
sonable doubt. 

This instruction to the jury is assigned for error, 

The cases in Ohio, bearing upon the correctness of 
this instruction, are Lexington /ns. Co. v. Paver, 16 
Ohio, 5824; Strader v. Mullane et al., 17 Ohio St. 624; 
Jones v. Greaves, 26 id. 2; Lyon v. Fleahmann, 34 id. 
151; and Shaul v. Norman, id. 157 

The defamatory words, alleged in the petition, 
amount to a charge of felony. 

Only one of the cases above referred to, 16 Ohio, 324, 
sustains the charge given in the Common Pleas. The 
other cases, while the rule of preponderance of evi- 
dence was held applicable in each of them, were all for 
misdemeanors or for fraudulent acts not amounting to 
criminal offenses. 


*Appearing in 40 Ohio State Reports. 
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The plain tendency of these cases however is to ap- 
ply the rule of preponderance of proof in all issues in 
civil cases. 

A finding forthe government against the citizen 
may be followed by deprivation of life or liberty, and 
hence the propriety of the rule that no such finding 
should be made without the strong and clear proof re- 
quired by the rule, beyond a reasonable doubt. But 
ina controversy between man and man, affecting 
nothing but a claim, ora defense to damages, and in- 
volving nothing but pecuniary or property interests, 
the reason of the rule wholly fails, and the parties 
should be on an equality as to the quantum of proof 
required to establish any material fact. The tendency 
of modern decisions in other States is to the view we 
have here taken. Kane v. Hibernia Jus Co., 10 Vroom, 
697; Welsh v. Jugenheimer, 56 Iowa, 11; Behrens v. Jns. 
Co., 58 id. 26; Blazer v. Ins. Co., 37 Wis. 31; Thayer v. 
Bogle, 30 Me. 475; Elliottv. Van Buren, 33 Mich. 51; 
Gordon v. Parmelee, 15 Gray, 416; Folsom v. Brown, 25 
N. H. 114; Bradis v. Bliss, 35 Vt. 326; Prather v. 
Mich. Mut. Life ns. Co., 7 Rep. 293. 

The view we have taken of the question presented 
in the charge of the court, in the Common Pleas, re- 
quires areversal of the judgment of that court, and 
we therefore take no notice of the error assigned, that 
the court erred in overruling a motion fora new trial 
on the ground that the verdict was not supported by 


sufficient evidence. 
Judgment reversed. 


———_ o 


UNITED STATES SUPREME COURT AB- 
STRACT. 
JANUARY 7, 1884. 

APPEAL—JURISDICTION DEPENDENT ON AMOUNT.— 
The judgment in this case is for $7,275.16, but it ap- 
pears affirmatively on the face of the record that of 
this amount $2,669.03 was not disputed below. Held, 
that this court has no jurisdiction. Gray v. Blanch- 
ard, 97 U. 8. 564; Tintsman v. National Bank, 100 id. 
6; and Hilton v. Dickinson, 108 id. Jenness v. Citi- 
zens’ Nutional Bank of Rome. Opinion by Waite, 
C. J. 

BANK—AUTHORITY OF CASHIER TO REPRESENT— 
PRESUMPTION FROM COURSE OF BUSINESS.—A banking 
corporation, whose charter does not otherwise pro- 
vide, may be represented by its cashier in transac- 
tions outside of his ordinary duties, without his au- 
thority to do so beingin writing, or appearing in the 
records of the proceedings of the directors. His au- 
thority may be by parol and collected from circum- 
stances or implied from the conduct or acquiescence of 
the directors. It may be inferred from the general 
manner in which, fora period sufficiently long to es- 
tablish a settled course of business, he has been suf- 
fered by the directors, without interference or in- 
quiry, to conduct the affairsof the bank. When dur- 
ing a series of years, or in numerous business transac- 
tions, he has been permitted in his official capacity, 
and without objection, to pursue a particular course 
of conduct, it may be presumed, as between the bank 
and those who in good faith deal with it upon the 
basis of his authority to represent the corporation, that 
he has acted in conformity with instructions received 
from those who have the right to control its opera- 
tions. That which directors ought, by proper dili- 





gence, to have known as to the general course of the 
bank’s business, they may be presumed to have known 
in any contest between the corporation and those who 
are justified by the circumstances in dealing with it 
upon the basis of that course of business. 
Webb. Opinion by Harlan, J. 


Martin v. 








PRACTICE—EXCEPTION MUST BE TAKEN AT TRIAL.— 
The rule is well established and of long standing that 
an exception to be of any avail must be taken at the 
trial. It may be reduced to form and signed after- 
ward, but the fact that it was seasonably taken must 
appear affirmatively in the record by a bill of excep- 
tions duly allowed or otherwise. Phelps v. Mayer, 15 
How. 160; United States v. Breitling, 20 id. 254; French 
v. Edwards, 13 Wall. 516; Stanton v. Embrey, 93 U. 
S. 555; Hunnicutt v. Peyton, 102 id. 354. United States 
v. Carey. Opinion by Waite, C. J. 


PROBATE LAW—DEBTS ASSETS AT DECEDENT’S DO- 
MICIL—DEBTS DUE FROM UNITED STATES—MANDA- 
MUS--UNITED STATES TREASURER.—(1) The general 
rule of lawis well settled, that for the purpose of 
founding administration all simple contract debts are 
assets at the domicil of the debtor; and that the lo- 
cality of such a debt for this purpose is not affected by 
a bill of exchange or promissory note having been 
given for it, because the bill or note does not alter the 
nature of the debt, but is merely evidence of it, and 
therefore the debt is assets where the debtor lives, 
without regard to the place where the instrument is 
found or payable. Yeomans v. Bradshaw, Carth. 373; 
8. C., Comb. 392; Holt, 42; 3 Salk. 70, 164; Abinger, C. 
B.in Attorney-General v. Bouwens,4 M. & W. 171, 
191; S. C., 1 Horn & Hurlstone, 319, 324; Parke, B., in 
Mondel v. Steel, 1 Dowl. (N. 8S.) 155, 157; Slocum v. 
Sanford, 2 Conn. 533; Chapman vy. Fish, 6 Hill, 554; 
Owen v. Miller, 10 Ohio State, 156; Pinney v. McGreg- 
ory, 102 Mass. 186. An administrator is of course 
obliged to demand payment at the place where the 
bill or note is payable; and he may find difficulty, un- 
less it is payable to bearer, in suing upon itin a place 
in which he has not taken out administration. But 
payment to the administrator appointed in the State 
in which the intestate had his domicil at the time of 
his death, whether made within or without that State, 
is good against any administrator appointed else- 
where. Wilkins v. Ellett, 9 Wall. 740. (2) Debts due 
from the United States are not local assets at the seat 
of government only. As was said in Vaughan v. 
Northup, 15 Pet. 1, 6, and repeated in Mackey v. Coxe, 
18 How. 100, 105: ‘*The debts due from the govern- 
ment of the United States have no locality at the seat 
of government. The United States, in their sovereign 
capacity, have no particular place of domicil, but pos- 
sess, in contemplation of law, an ubiquity throughout 
the Union; and the debts due by them are not to be 
treated like the debts of a private debtor, which con- 
stitute local assets in his own domicil. On the con- 
trary, the administrator of a creditor of the govern- 
ment, duly appointed inthe State where he was domi- 
ciled at the time of his death, has full authority to re- 
ceive payment and givea full discharge of the debt 
due to his intestate, in any place where the govern- 
ment may choose to pay it.”’ In Vaughan v. Northup, 
an administrator, appointed in Kentucky, of an in- 
habitant of that State, who died there intestate and 
childless, received a sum of money from the treasury 
of the United States, for military services rendered by 
the intestate during the Revolutionary War; anda 
bill in equity, filed against him in the District of Col- 
umbia by the next of kin, for their distributive shares 
of the money, was dismissed for want of jurisdiction, 
because an administrator, appointed in and deriving 
his authority from one State, was not liable to be sued 
elsewhere, in his official character, for assets lawfully 
received by him under and in virtue of his original let- 
ters of administration. (3) The treasurer of the 
United States cannot be compelled by writ of manda- 
mus to pay to an administrator appointed in the Dis- 
trict of Columbia, of an inhabitant of one of the States 
of the Union, the amount of a draft payable to the in- 
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testate at the treasury out of an appropriation made 
by Congress, and held by such administrator. Wyman 
v. United States. Opinion by Gray, J. 


_—_>—___——_ 


UNITED STATES CIRCUIT COURT AB- 
STRACT. * 


CHINESE— CONSTRUCTION OF STATUTE— LAW AP- 
PLIES TO RACE.—A Chinese laborer, born on the 
island of Hong Kong after its cession to Great Britain, 
is within the provisions of the act of Congress of May 
6, 1882, restricting the immigration of Chinese laborers 
to the United States. The purpose of the act was to 
exclude laborers coming from China subject to the 
stipulations of the treaty of 1880 with that country, 
and to exclude laborers of the Chinese race coming 
from any other part of the world. U. 8. Circuit Court, 
California. September 24, 1883. Matter of Ah Lung. 
Opinion by Field, J. 


CONSTITUTIONAL LAW—STATE INTERFERENCE WITH 
SEA-GOING VESSELs. — The State board of railroad 
commissioners has no power to regulate or interfere 
with the transportation of persons or merchandise, by 
a steamship company, between ports within the State, 
if they be in transit to or from other States, or when 
in navigating the ocean the vessel goes beyond a ma- 
rine league from the shore. This power has been con- 
ferred upon Congress, and is exclusive. U.S. Circuit 
Court, California. September 17, 1883. aucifie Coast 
Steamship Co. v. Railroad Commissioners of California. 
Opinion by Field, J. 


REMOVAL OF CAUSE—PRACTICE — GARNISHMENT OF 
JUDGMENT.—In cases removed from a State court the 
Circuit Court will not review orders made prior to the 
removal, if the State court acted within its jurisdic- 
tion. It will take the case precisely as it finds it, ac- 
cepting all prior decrees and orders as adjudications in 
the cause. Hence, where the judgment of a Federal 
court had been garnished and the State court had 
made an order upholding the proceeding, the Circuit 
Court declined to review the propriety of this order. 
It seems however that the court whose judgment was 
thus garnished might properly disregard the writ. 
Duncan v. Gegan, 101 U. 8. 810; French v. Hay, 22 
Wall. 231; Brooks v. Farwell, 4 Fed. Rep. 166; 
Werthein v. Continental Railway & Trust Co., 11 id. 
689; Milligan v. Lalance, etc., Co., 17 id. 465; Smith v. 
Schwed, 11,Rep. 730. U. 8. Circuit Court, E. D. 
Michigan. October 15, 1883. Loomis v. Harrington. 
Opinion by Brown, J. 


REMOVAL OF CAUSE—EMINENT DOMAIN PROCEED- 
INGs.—A judicial proceeding to appropriate private 
property to the use of a railway corporation is subject 
to the usual incidents of a civil action or suit, includ- 
ing the liability to removal into the Circuit Court. U. 
S. Circuit Court, Oregon. November 16, 1883. North- 
ern Pacific Terminal Co. vy. Lowenberg. Opinion by 
Deady, J. 


——__q———_—___. 


SUPREME COURT ABSTRACT. 

JANUARY TERM, 1883.+ 

ATTORNEY — WHEN APPEARANCE BY, NOT BINDING 
ON CLIENT—ESTOPPEL.—The appearance in an action 
by an attorney at law for a defendant whom he pro- 
fesses to represent is presumed to be authorized until 
the contrary is shown, and it devolves upon the de- 
fendant impeaching this authority to show by positive 
proof that such appearance is invalid; and while all 


KANSAS 





* Appearing in 18 Federal Reporter. 
tAppearing in 30 Kansas Reports. 





the presumptions are in favor of a finding of the trial 
court that the appearance of the attorney at law is 
binding upon the defendant, yet if the uncontradicted 
evidence establishes that the attorney appeared for the 
defendant without his knowledge or authority, express 
or implied, and that the defendant never ratified the 
act of the attorney, and promptly disavowed it, such 
finding is without support. Butcher v. Bank, 2 Kans. 
70; Railway Co. v. Streeter, 8 id. 133; Foreman v. 
Carter, 9 id. 674; Hanson v. Wolcott, 19 id. 207; Mas- 
tinv. Gray, id. 458; Shelton v. Tiffin, 47 U. S. 163; 
Critchfield v. Porter, 3 Ohio, 518; Harshey v. Black- 
marr, 20 Lowa, 61; Lawrence v. Jarvis, 32 Ill. 304; Arnott 
v. Webb, 1 Dill. 362; Price v. Ward, 1 Dutch. 225; 
Pennywit v. Foote, 27 Ohio St. 600; Dobbin v. Dupree, 
39 Ga. 394; Wiley v. Pratt, 23 Ind. 628. See also 
Wetherby v. Wetherby, 20 Wis. 526; Ferguson v. 
Crawford, 70 N. Y. 253; Clark v. Little, 41 Iowa, 497. 
Reynolds v. Fleming. Opinion by Horton, C. J. 


EVIDENCE — CONTRADICTION OF INSTRUMENT BY 
PAROL—BAILMENT—ESTOPPEL AS TO TITLE. —(1)While 
a written instrument which contains simply an ac- 
knowledgment of payment or delivery is only prima 
facie evidence of the fact, and may be contradicted by 
oral testimony, yet when in addition to such acknowl- 
edgment it contains an agreement to do any thing in 
respect to the property delivered, then as to this latter 
matter it stands on the basis of any other written con- 
tract, and cannot be contradicted or varied by parol 
testimony. (2) The general rule is, that a bailee re. 
ceiving goods from his bailor cannot set up title in 
himself at the time of the bailment, for the purpote of 
defeating a recovery by the bailor. Vosburgh v. Hunt- 
ington, 15 Abb. Pr. 254; Simpson v. Wren, 50 Ill. 222; 
Kelly v. Patchell, 5 West Va. 585. Thompson v. Wil- 
liams. Opinion by Brewer, J. 


INJUNCTION—LIABILITY ON UNDERTAKING WHEN 
SUIT DISCONTINUED.—Where a plaintiff, on commenc- 
ing a suit aud obtaining a temporary injunction, gives 
au undertaking to secure to the party injured the 
damages he may sustain if it be finally decided that the 
injunction ought not to have been granted, and subse- 
quently appears in court and dismisses the action, 
without prejudice to a future action, and the court 
enters judgment dismissing the action, such 
judgment is equivalent to a final decision by the 
court that the plaintiff was not entitled to the tem- 
porary order of injunction, and after the judgment 
an action lies upon the injunction undertaking. Car- 
penter v. Wright, 4 Bosw. 655; Cunningham v. White, 
45 How. Pr. 486; Dowling v. Polack, 18 Cal. 625; 
Loomis v. Brown, 16 Bark. 325; Sherman v. Ceutral 
Mills, 11 How. Pr. 269; Coates v. Coates, 1 Duer, 644. 
See also Marbourg v. Smith, 11 Kas. 554; Fox v. Hud- 
son, 20 id. 247. Mitchell v. Sullivan. Opinion by 
Horton, C. J. 


PROBATE LAW—ADMINISTRATOR CANNOT COMPRO- 
MISE CLAIM WITHOUT CONSENT OF COURT. — An ad- 
ministrator has no power to compromise any claim, 
debt or demand belonging to the estate in his hands to 
be administered, and accruing in the life-time of the 
deceased, so as to bind the estate, without the consent 
of the Probate Court. Fox v. Van Norman, 11 Kas. 
214; Reitzell v. Miller, 25 Ill. 68; Clark v. Hogel, 54 id. 
227; Stagg v. Lennefiser, 50 Mo. 341; Cape Girardeau 
County v. Harbison, 58 id. 90; Parham y. Stith, 56 
Miss. 465. ina Life Jnsurance Co. v. Swayze. Opin- 
ion by Horton, C. J. 

MORTGAGE—PRIORITY AS BETWEEN RECORDED AND 
UNRECORDED—BURDEN OF PROOF.—One who seeks to 
have priority given to an unrecorded over a later and 
recorded mortgage, has the burden of proof, and must 
affirmatively show actual notice. A purchaser of a re- 
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corded mortgage, whether given to secure a negotiable 
or non-negotiable note, who purchases without actual 
notice of a prior unrecorded mortgage, obtains priority 
over such unrecorded mortgage; and this, notwith- 
standing the party from whom he purchased the sec- 
ond mortgage had notice of the prior mortgage. The 
fact that an unrecorded mortgage is for the purchase- 
money, gives it no priority over a later recorded mort- 
gage. Mott v. Clark, 9 Penn.' St. 399, § 262; Choteau 
v. Jones, 11 Ill. 300; Lightner v. Mooney, 10 Watts, 
407. Jackson v. Reid. Opinion by Brewer, J. 





MICHIGAN SUPREME COURT ABSTRACT. 


DEED—OF REAL ESTATE CANNOT BE RESCINDED FOR 
PARTIAL FALLURE OF CONSIDERATION.—When there is 
a conveyance of land with a warranty, and there is 
a mistake whichdoes not go to the entire considera- 
tion of the purchase, the purchaser is not at liberty to 
rescind because of it. Buckles v. Northern Bank, 63 
Ill. 278; Templeton v. Jackson, 13 Mo. 78. Therefore an 
action to rescind is not maintainable. The general 
rule is that the actiou of assumpsit will not lie to try 
the title to land. Hogsett v. Ellis, 17 Mich. 351; Cod- 
man v. Jenkins, 14 Mass. 93; Boston v. Binney, 11 
Pick. 1; Baker v. Howell, 6 Serg. & R. 481; King v. 
Mason, 42 Ill. 225; Marshall v.. Hopkins, 15 East. 309; 
Newsome v. Graham, 10 Barn. & C. 234. If the sup- 
posed conveyance had been altogether void by reason 
of there having been no such land (D’Utricht v. Mel- 
cher, 1 Dall. 428), or because the instrument itself was 
a mere nullity (Tollenson v. Gunderson, 1 Wis. 113), or 
because the deed was given to carry into effect an exe- 
cution sale which was void (Putnam v. Westcott, 19 
Johns. 73), or ifthe trade had been brought about by 
fraud, and the vendee had rescinded it on that ground, 
as he lawfully might (Early v. Garrett, 9 Barn. & C. 
928; Vining v. Leeman, 45 Ill. 246; Warren v. Tyler, 81 
id. 15; Masson v. Bovet, 1 Denio, 69), the right to re- 
claim the money in this form of action might be ad- 
mitted. Leal v. Terbush. Opinion by Cooley, J. 
[Decided Dec. 20, 1883.] 


PARTNERSHIP—PARTNER OR ASSIGNEE CANNOT SUE 
FIRM ON FIRM NOTE.—Where there is a note given by 
the firm to one of its members, the payee cannot bring 
suit at law. He cannot sue himself (Chitty Cont. 239; 
Colly. Partn. 642; 2 Lindl. Partn. 1030; Eastman v. 
Wright, 6 Pick. 320; Burley v. Harris, 8 N. H. 235; 
Griffith v. Chew, 8 Serg. & R. 30; Portland Bank v. 
Hyde, 2 Fairf. 196; Mainwaring v. Newman, 2 Bos. & 
P. 124; 6 Taunt. 597; Hammond v. Teague, 6 Bing. 197); 
neither can his assignee bring suit. Learned v. Ayres, 
41 Mich. 677. Davis v. Merrill. Opinion by Sherwood, J. 
[Decided Oct. 17, 1883.] 

REPLEVIN— WHEN ALLOWABLE — WHEN DEMAND 
NECESSARY.—When the original taking of personal 
property is felonious, no matter in whose hands the 
property may be subsequently found, the owner is en- 
titled to his writ of replevin without demand, because 
no person can acquire a rightful possession through a 
felonious taking. Trudo v. Anderson, 10 Mich. 357; 
Ballou v. O’Brien, 20 id. 304; Seaver v. Dingly, 4 
Greenl. 306; Wells Repl., § 347; Barrett v. Warren, 3 
Hill, 348; Ayres v. Hewitt, 19 Me. 281. And the same 
is true when the original taking is a trespass, so long 
as the trespass remains unsatisfied and the owner is 
not in some wa estopped from asserting the wrong. 
Jackson v. Dean, 1 Doug. 519; Baker v. Fales, 16 Mass. 
46; Wells Repl., § 54; Riley v. Boston Water-power Co., 
11 Cush. 11; Galvin v. Bacon,11 Me. 28. A different 
rule prevails when the taking, though wrongful, arises 
out of contract relations with the rightful owner, and 
isclaimed to be in pursuance thereof. In all such 





cases, before any wrong can be imputed to the party 
in possession in good faith, and before he can be sub- 
jected to the expenses of a suit, he must be requested 
to give up the property and refuse so to do. Campbell 
v. Quackenbush, 33 Mich. 288; Morris v. Danielson, 3 
Hill, 168. A demand and refusal are circumstances 
only tending to show a wrongful detention. Hill v. 
Covell, 1 N. Y. 522; Buckland v. Barton, 2H. BI. 136; 
Baldwin v. Cole, 6 Mod. 212; McCombie v. Davies, 6 
East, 538; Hoare v. Parker,2 T. R. 376. But unless 
the plaintiff is entitled to have his demand complied 
with at the time it was made, it can lay no foundation 
for the action or change the character of the defend- 
ant’s possession. Kelsey v. Griswold, 6 Barb. 436. 
Adams v. Wood. Opinion by Sherwood, J. 

[Decided Oct. 10, 1883.] 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
SEPTEMBER, 1883. 

CARRIER—SALE OF GOODS TO SWINDLER TO BE SENT 
BY—CARRIER DELIVERING TO SWINDLER NOT LIABLE. 
—A swindler representing himself to be Edward Pope, 
a reputable merchant at Dayton, Ohio, purchased 
goods from plaintiffs in Boston, on credit, to be 
shipped to Dayton to Edward Pope. The goods were 
shipped as directed by plaintiffs who believed the 
swindler to be the one he represented himself to be by 
the defendant carrier, and was delivered by it at Day- 
ton to the swindler. Held, that the carrier was not 
liable to plaintiffs for the goods. The fact that the sel- 
ler was induced to sell by fraud of the buyer makes 
the sale voidable, but not void. He could not have 
supposed he was selling to any other person; his inten- 
tion was to sell to the person present and identified by 
sight and hearing; it does not defeat the sale because 
the buyer assumed a false name or practiced any other 
deceit to induce the vendor to sell. Cundy v. Lind- 
say, L. R., 3 App. Cas. 459. The sale was voidable by 
the plaintiffs, but the defendant had no duty to inquire 
into its validity. The person who bought them, and 
who called himself Edward Pope, owned the goods, 
and upon their arrival in Dayton, had the right to de- 
mand them of the carrier. In delivering them to him, 
the carrier was guilty of no fault or negligence. It de- 
livered them to the person who bought and owned 
them, who went by the name of Edward Pope anc 
thus answered the direction upon the packagev, and 
who was the person to whom the plaintiffs sent them. 
Dunbar v. Boston & Providence R. Co., 110 Muss. 26. 
Edmunds v. Merchants’ Despatch Transportation Co 
Opinion by Morton, C. J. 


FIRE INSURANCE—CHANGE OF TITLE TO LAND ON 
WHICH INJURED BUILDINGS STAND—DAMAGES WHEN 
BUILDINGS BURNED WERE TO BE REMOVED.—Plaintiff 
company had held a policy with defendant insurance 
company upon buildings owned by it situated upon 
land to which it had also title. It sold the land but 
retained the ownership of the building with the right 
to remove the same before a specified time. It then 
procured a policy with defendant upon the buildings, 
making no misrepresentations nor concealing any 
thing as to the title, but not disclosing the title to the 
land. Before the time forremoving the buildings ex- 
pired they were burned. Held, that the policy was 
valid. The defendant saw fit to issue this policy with- 
out any specific inquiries of the plaintiff as to the title 
tothe land and without any representations by the 
plaintiff on this point. It was its own carelessness, 
and it cannot avoid the policy without proving inten- 
tional misrepresentation or concealment on the plaint- 
iff’s part. An innocent failure to communicate facts 
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about which the plaintiff was not asked will not have 
this effect. Commonwealth v. Hide & Leather Ins. 
Co., 112 Mass. 136; Fowle v. Springfield Ins. Co., 122 id. 
191; Welsh v. Philadelphia Ins. Co., 127 id. 883. Held 
also, that the measure of damages that plaintiff was 
entitled to recover was the actual intrinsic cash value of 
the property destroyed, and such asum as it would 
have cost at the time of the fireto have replaced and 
restored the property to the condition in which it was 
before, without regard to the fact that it was to be re 
moved at the time specified. Itis notin adjusting a 
loss that the true rule of indemnity is to ascertain what 
the actual loss to the plaintiff is, or in other words, to 
what extent he has suffered by the fire. It often hap- 
pens that the insured may gainan advantage by the 
fire, by reason of some collateral contracts or relations 
with other parties. King v. State Ins. Co., 7 Cush. 1; 
Suffolk Tus. Co. v. Boyden, 9 Allen, 123; Foster v. 
Equitaole Ins. Co., 2 Gray, 216. Sothe market value 
of the property burned is not always a fair rule of ad- 
justment. Washington Mills and Emery Co v. Wey- 
mouth & Braintree Mutual Fire Insurance Co. Opin- 
ion by Morton, C. J. 

T.A=~DLORD AND TENANT — LANDLORD NOT LIABLE 
TO TENANT FOR PERSONAL INJURY FROM DEFECT IN 
PREMISES LEASED.— A_ landlord held not liable 





for personal injuries to a tenant caused by 
a defective stairway in the rented house. 
There is no warranty implied in the letting 


of an unfurnished house or tenement that it is 
reasonably fit for use. Dutton v. Gerrish, 9 Cush. 89; 
Foster v. Peyser, id. 292. Buildings are let in all sorts 
of condition, and the law is unusually strict in ex- 
empting the landlord from liability for injuries aris- 
ing from defects when there is no warranty and no 
actual deceit. Tenants often make slight changes in 
the premises for their own convenienience,the effect of 
which the landlord cannot, without examination, 
know. Ifasucceeding tenant 1s permited to examine 
the premises, the rule of caveat emptor applies. Bowe 
v. Hunking. Opinion by Field, J. 


NEGLIGENCE—REMOVAL OF SOIL BY LAND OWNER 
LETTING IN SEA TO NEIGHBOR’S LAND.—A land owner 
took away gravel from his own land near the sea 
whereby the sea was let in to his neighbor’s land and 
undermined it. Held, that he was liable to his neigh- 
bor for the injury thus done. A person has no right 
to carry away the gravel or other material of his land 
if the consequence would be to turn a watercourse or 
let in the sea so as to inundate or injure the land of 
his neighbor. Commonwealth vy. Alger, 7 Cush. 86. 
The defendant by his excavations for his own pur- 
poses brought the sea upon his land where it would not 
have been but for the excavations, and as a conse- 
quence it has escaped and acted upon the plaintiff's 
land so as to cause damages, and for these he must be 
held responsible. Fletcher v. Rylands, L. R.,1 Ex. 
265, 279; L. R., 3H. L. Cas. 330, 339; Wilson v. New 
Bedford, 108 Mass. 261. While the sea is regarded asa 
common enemy, and it is a rule that each man may de- 
fend himself against its encroachments as best he can, 
even if thereby it washes against his neighbor's land, 
the rule has no application to the case at bar. The de- 
fendant was not protecting himself against the com- 
mon enemy; he voluntarily introduced the enemy 
upon his land and allowed it to escape from there to 
the plaintiff's injury. A claim that no action can be 
maintained against defendant at the suit of an indivi- 
dual, but that the remedy is by indictment, held not 
tenable. Whatever rights the Commonwealth may 


have in tide waters or the sea shore, it has never at- 
tempted, by any legislative acts, to do more than pro- 
tect navigation by preserving the integrity of the har- 
bor; and if the defendant is liable to indictment, the 





plaintiff is not thereby deprived of his right of action. 
His damages are special and peculiar and not sustained 
in common with the public. Wesson v. Washburn 
Iron Co., 13 Allen, 95; Brayton v. Fall River, 113 Mass. 
218. Mears v. Dole. Opinion by Colburn, J. 


SS 


SUPREME JUDICIAL COURT 
ABSTRACT.* 
BoOUNDARY—UPON CHANNEL OF RIVER.—When the 
channel of a river is named as the boundary between 
two towns, the line is the thread of the channel. 
When the line runs ‘‘to the road thence by the road,” 
the grant is the center of the road, even though the 
measurement of distances would extend only to the 
side of the road. Oxton v. Groves, 68 Me. 371. A 
grant of land bounded on a highway carries the fee in 
the highway to the center, unless the terms of the con- 
veyance unequivocally exclude such construction. 
Low v. Tibbetts, 72 Me. 92. Nothing short of an ex- 
press intention to exclude the soil of the highway will 
have such effect. Salter v. Jonas, 10 Vroom, 469; Paul 
v. Carver, 26 Penn. 223. In case of fresh-water streams, 
when such stream is the boundary, the deed passes the 
fee to its center. The words ‘‘to the stream, thence 
up ordown the river,” in a deed passa title to the 
thread of the stream. Rice v. Monroe, 36 Me. 309. 
The general rule is,that when the river is the boundary 
the grantee takes usque filum aque, unless the river be 
expressly excluded from the grant by the terms of the 
deed. Luce v. Carley, 24 Wend. 451. When the river 
is a boundary, the thread of the stream is the dividing 
line. When the channelis the boundary, the thread 
of the channel constitutes the boundary. Cold 
Spring Iron Works v. Tolland, 4 Cush. 492. IJnhabit- 
ants of Warren v. Inhabitants of Thomastown. Opin- 
ion by Appleton, C. J. 
[Decided July 5, 1883.] 


MoRTGAGE—INTEREST AND ASSIGNMENT.—When a 
mortgage has been assigned and the assignee enters 
into possession, he cannot claim that interest should 
be added to the mortgage debt, and that sum consti- 
tute a new principal upon which interest is to be cast. 
Lewis v. Small. Opinion by Appleton, C. J. 

[Decided June 27, 1883.] 


PRESCRIPTION—TO FLOW WATER—WHAT ESSENTIAL 
TO ACQUIRE.—In order to acquire by prescription a 
right to flow lands without the payment of damages 
therefor the land must have been flowed for some por- 
tion of each year for twenty consecutive years, doing 
damage to it to some appreciable extent. It was held 
in Tinkham v. Arnold, 3 Me. 120, that an original 
grant cannot be presumed from lapse of time, and pre- 
scriptive rights cannot be acquired in the manner set 
forth. In Hathorn v. Stinson, 10 Me. 224, 239, the 
court queries, but does not decide, whether the flow 
ing of lands for the support of mills for long periods 
may not under some circumstances afford presump- 
tive evidence, if not of grant, at least of license, so as 
to bar the claim for damages; but when the same case 
was again before the court, 12 Me. 183, it was held that 
such license cannot be presumed unless some injury to 
the land was caused by the flowing. In Seidensparger 
v. Spear, 17 Me. 123, 128, the decision in Tinkham v. 
Arnold seems to have been followed, the court hold- 
ing that there was no presumptive evidence of a grant 
‘* when by law such grant was not necessary and when 
the conduct of all concerned was explainable on legal 
ground without such presumption.” But at this time, 
in Massachusetts, the opinion in Williams v. Nelson, 
23 Pick. 141, was delivered, opposed to that in Tink- 


MAINE 





*Appearing in 75 Maine Reports, 
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ham v. Arnold, and holding that the exercise by a mill 
owner of the right to maintaina dam and flow the 
lands of others for twenty years without damages 
paid or claimed was evidence of the right to flow with- 
out paying damages and would bar the claim for them. 
In Nelson v. Butterfield, 21 Me. 220, 227, all these cases 
were elaborately reviewed, and in some degree recon- 
ciled by adopting precisely therule given. It has been 
repeatedly affirmed. Woodv. Kelley, 30 Me. 47; Un- 
derwood yv. North Wayne Scythe Co., 41 id. 291; Man- 
sur v. Blake, 62 id. 38. City of Augusta v. Moulion. 
Opinion by Symonds, J. 

[Decided June 27, 1883.] 


——— 


.MISSOURL SUPREME COURT ABSTRACT.* 





CONFLICT OF LAW—GUARDIAN’S BOND AND VALID- 
ITY OF—COLLATERAL SECURITY—SATISFACTION OF 
BOND.—-(1) A bond given in a Probate Court of this 
State, in conformity with a law of another State, by a 
guardian in this State of a ward resident here, in order 
to obtain possession of property of his ward located in 
the other State, isa valid bond,and an action may be 
maintained on it for property received in virtue of it. 
The requirement of such a bond by the law of the 
other State, and obtaining the money under it, con- 
stituted a good and valuable consideration to support 
the undertaking, andan action for its breach. Mer- 
rick v. Trustees of Bank, 8 Gill (Md.), 61; Hammond 
v. Henssey, 51 N. H. 40; Cook v. Bradley, 7 Conn. 57; 
Gathwright v. Callaway Co., 10 Mo. 663; Barnes v. 
Webster, 16 id. 258; Henoch v. Chaney, 61 id. 129. 
Such a bond as this, given fora lawful purpose, even 
though not in formis obligatory. United States vy. 
Bradley, 10 Pet. 343. The validity of such a bond is 
not affected by the fact that it contains acondition not 
required by the law of this State. Rings v. Gibbs, 26 
Wend. 510; Triplet v. Gray, 7 Yerg. 17; Nunn v. Good- 
lett, 5 Eng. 89; Pratt v. Wright, 18 Gratt. (Va.) 175; 
Flint v. Young, 70 Mo. 221. Such a bond is not essen- 
tially collateral or auxiliary to the ordinary guardian’s 
bond; the ward may resort to either, certainly to the 
former when the makers of the latter are insolvent so 
that resort thereto would be unavailing. Haskell v. 
Farrar, 56 Mo. 497; State ex rel. Riggs v. Colman, 73 id. 
684; State ex rel. v. Steele, 21 Ind. 207; Wood v. Will- 
iams, 61 Mo. 63; State v. Drury, 36 id. 281. (2) A con- 
dition in such a bond to *‘ account for "’ the money re- 
ceived in the other State is not satisfied by the guard- 
ian charging himself therewith in his settlement, nor 
by any thing short of payment. State ex rel. Riggs v. 
Colman, 73 Mo. 684. State of Missouri v. Williams. 
Opinion by Philips, Comr. 


INFANT—NOT LIABLE FOR SERVICES RENDERED.-— 
All the adult heirs at law to a tract of land affected by 
a will, united in employing attorneys to prosecutea 
suit to set the will aside, agreeing that in case of suc- 
cess, as compensation for their services, the attorneys 
should receive one-half of the land. Through the ex- 
ertions of the attorneys the will was set aside. Held, 
that a minor heir, although benefitted by the result 
equally with the others, was not bound either at law 
or in equity to contribute to the payment of the fee. 
Bickwell v. Bickwell, 111 Mass. 265; Tupper v. Cald- 
well, 12 Met. 559; Winsor v. Savage,9 id. 346. Dillon 
v. Bowles. Opinion by Ray, J. 


MORTGAGE—POWER OF SALE IN DEED OF TRUST NOT 
REVOKED BY DEATH—SHERIFF AS TRUSTEE OR GRAN- 
TEE—RECITAL.—A deed of trust given to secure a note 
provided, among other things. (1) thatin case of the 
absence, death, etc., of the trustee, the sheriff of fhe 





*To appear in 77 Missouri Reports. 








county should execute the power of sale conferred 
upon the trustee. (2) That any statement by “the 
said trustee’’ in the deed to be executed by him in 
pursuance of a sale, as to the non-payment of the note, 
the advertisement, sale, etc., should be prima facie 
evidence of the fact. Held (1), that the death of the 
grantor did not revoke the power of the sheriff to 
sell. (2) That when the contingency arose in which 
the sheriff was authorized to act, he became pro hac 
vice the trustee, and such recitals in a deed executed 
by him were to be received as prima facie evidence. 
Citing Gaines v. Allen, 58 Mo. 537; Beatie v. Butler, 21 
id. 313; McKnight v. Wimer, 38 id. 133; distinguishing 
Hunt v. Rousmanier, 8 Wheat. 178. White v. Stephens. 
Opinion by Hough, C. J. 

DAMAGES RECOVERABLE UPON BREACH OF WARRANTY. 
—The general rule is that for a breach of covenant of 
seisin and warranty, the measure of damages is 
the purchase-money with interest. But where 
the convenantee has had possession and use of the 
premises he can recover no interest for any period 
prior to his eviction without proof that he has re- 
sponded to his evictor for mesne profits, and then only 
for such period as he shall have so responded, which 
under our statute of ejectment (R. S. 1879, § 2252), can 
in no case be longer than five years. Sedgw. on Dam. 
176, 347; McGary v. Hastings, 39 Cal. 360; S.C., 2 Am. 
Rep. 456; Frazier v. Supervisors, 73 Ill. 282; Collins v. 
Thayer, id. 138; Spring v. Chase, 22 Mo. 510; Lawless 
v. Collier, 19 id. 485; Rich v. Johnson, 2 Pin. ( Wis.) 88; 
Hartford, etc., Co. v. Miller, 41 Conn. 130; Dickson v. 
Desire, 23 Mo. 167; Flint v. Steadman, 36 Vt. 211. 
Hutchins v. Roundtree. Opinion by Philips, Comr. 


—_——_.4—____— 


NEW HAMPSHIRE SUPREME. COURT 
ABSTRACT. * 

ARBITRATION — WITHDRAWAL OF ARBITRATOR.— 
Under a submission authorizing an award by a ma- 
jority, it is no ground for setting aside an award that 
one of the arbitrators withdrew after the hearing was 
concluded, and refused to join in the award. Plum- 
mer v. Sanders, 55 N. H. 23; Carpenter v. Wood, 1 
Met. 409; Maynard v. Frederick, 7 Cush. 247; Cum- 
berland v. North Yarmouth, 4 Greenl. 459. Dodge v. 
Brennan. Opinion by Clark, J. 


EVIDENCE—IN ACTION FOR FRAUD—OTHER SIMILAR 
TRANSACTIONS.—As tending to impeach a conveyance 
on the ground of fraud, it is competent to show that 
in other transactions about the same time the grantee 
aided and advised the grantors in preventing their 
creditors from availing themselves of their legal reme- 
dies. Whittier u. Varney, 10 N. H. 291; Lee v. 
Lamprey, 45 id. 13: Pomeroy v. Bailey, id. 118, 125. 
Adams v. Kenney. Opinion by Clark, J. 


EMBLEMENTS — WHAT ARE NOT — GRASS — ATTACH- 
MENT.—(1) Things which proceed annually of them- 
selves, without the labor of man, though improved by 
it, are not emblements. (2) Standing grass is not 
open to attachment on mesne process or execution. 3 
Kent. Com. 401; 4id. 74; Green v. Armstrong, 1 Den. 
550; Cudworth v. Scott, 41 N. H. 456; Penhallow v. 
Dwight, 7 Mass. 34; Miller v. Baker, 1 Met. 27. Rogers 
v. Elliott. Opinion by Stanley, J. 


PRACTICE—IN EQUITY—DISMISSAL OF BILL AFTER 
HEARING MERITS—TRUST— FOREIGN ATTACHMENT— 
ESTOPPEL.—(1) Where,in a bill in equity, there has been 
a hearing on the merits, and a decree dismissing it, 
such decree will not ordinarily be without prejudice. 
Hollister v. Barkley, 11 N. H. 501, 508; King v. Chase, 


*To appear in 59 New Hampshire Reports, 
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15 id. 9: Demeritt v. Lyford, 27 id. 541, 547; Lamprey 
vy. Nudd, 29 id. 299, 303; Hollister v. Abbott, 31 id. 
442, 447; Tebbetts v. Tilton, id. 273, 287; Hall v. 
Dodge, 38 id. 346, 350; Gove v. Lyford, 44 id. 525; 
Sanderson v. Peabody, 58 id. 116; Bigelow v. Winsor, 
1 Gray, 299, 301; Foote v. Gibbs, id. 412; Story 
Eq. Pl., § 793; Story Eq. Jur., § 1528. (2) To charge a 
trustee, it must be shown, first, that he has money, 
goods, chattels, rights or credits of the defendant in 
his hands; second, that they are open to attachment, 
either because the defendant has a right of action 
against the trustee to recover them, or they are held 
by the trustee by a title fraudulentas to creditors. 
When a creditor of A. seeks, in foreign attachment. 
to charge B., the trustee, for property which the 
creditor alleges was bought by B. of C., and paid for 
by B., upon an agreement between A. and B. that B. 
should buy and hold the property for A., the creditor 
is estopped by a judgment, recovered by B. against A.., 
establishing the fact that there was no such agreement; 
and the creditor does not avoid the estoppel by proof 
of fraud in the agreement the existence of which he, 
as a privy claiming under B., is estopped to assert. 
Great Falls Co. v. Worster, 45 N. H. 110; Vogt v. 
Ticknor, 48 id. 242, 248; Granger v. Clark, 22 Me. 128; 
Candee v. Lord, 2 N. Y. 269, 275; Burgess v. Simonson, 
45 id. 225, 229; Christmas v. Russell, 5 Wall. 290; Fland- 
ers v. Davis, 19 N. H. 139, 149; Dickinson vy. Lovell, 35 
id. 9, 16; Stacy v. Thrasher, 6 How. 44; Haven v. 
Wentworth, 2N. H.93; Adams v. Barrett, id. 374; 
Greenleaf v. Perrin, 8 id. 273; Paul v. Paul, 10 id. 120; 
Boardman v. Cushing, 12 id. 112; Getchell v. Chase, 37 
id. 110; Richards y. R. R., 44 id. 127, 139; Banfield v. 
Wiggin, 58 id. 155; Insurance Co. v. Weeks, 7 Mass. 
438; Hooper v. Hills, 9 Pick. 435. Forrist v. Bellows. 
Opinion by Stanley, J. 


WILL—DEVISE NOT VOID FOR UNCERTAINTY. — A 
devise of the use, occupation and improvement of 
land for the support of A. H. and his wife during their 
natural lives, with remainder in fee to such person or 
persons as shall take care of and support the said A. 
H. and his wifein their old age, is not void for un- 





certainty. Harriman v. Harriman. Opinion by 
Clark, J. 
—_———_ > ____- 
FINANCIAL LAW. 
NEGOTIABLE INSTRUMENT —NOTE FOR PATENT 


RIGHT.—The presumption is that a note given for a 
patent right has a legal consideration, where there is 
no evidence either that the patent was valuable or 
that it was worthless. The purchaser of such a note 
before due is not put upon inquiry. Vermont Su- 
preme Court, January Term, 1883. Gerrish v. Bragg. 
Opinion by Ross, J. (55 Vt). 


NEGOTIABLE INSTRUMENT—PAYMENT OF LOST NOTE 
MUST BE ENFORCED IN EQUITY.—The payee of a lost 
note, which is negotiable and payable to him or 
bearer, cannot sustain an action at law to recover the 
amount. - A court of equity alone can give relief. A 
note payable to bearer imparts a legal liability of the 
maker to pay any hoider who may present it, and if 
lost it may come to the hands of a bona-fide holder for 
value before maturity and thus be enforceable even 
though it had been paid to the true owner. This rule 
of law doubtless springs from the custom of merchants 
which requires the surrender of the note, on payment, 
to the maker, that he may have a voucher showing 
payment. Without such voucher the maker is ex- 
posed to the hazard of litigation with an unknown 
holder. A different rule prevails in some of the States, 


but this court has uniformly followed the English 
rule, which is thoroughly diseussed in Hansard vy. 





Robinson, 7 B. & C. 90; Wright v. Jacobs, 1 Aik. 304; 
Lazell v. Lazell, 12 Vt. 4483; Hough v. Barton, 20 id. 
455. The case of Hopkins v. Adams, id. 407, is not 
in conflict with this rule. Vermont Sup. Ct., January 
Term, 1883. Adams v. Edmonds. Opinion by Powers, 
J. (55 Vt). 

WARRANTY—THERE IS NONE OF SOLVENCY IMPLIED 


‘UPON SALE OF NEGOTIABLE PAPER.—Where one sells 


negotiable business paper in good faith without en- 
dorsing it, making no misrepresentations respecting it, 
and at a rate of discount indicating that the purchaser 
has a compensation for his risk, there is no implied 
warranty on the part of the seller as to the past, pres- 
ent or future solvency of the makers or indorsers. In 
cases of sale or barter of commercial paper as of other 
personal property the rule of caveat emptor applies. In 
an action to recover the purchase money for which a 
negotiable promissory note of the Dennison Paper Man- 
ufacturing company was sold, the defendant requested 
the following instructions: ‘* Thatif at the time of the 
sale plaintiff had knowledge of a fact obtained in con- 
versation with A. C. Dennison, materially impairing 
the financial credit of the Dennison Paper Manufac- 
turing company and which he knew or had reason to 
know was unknown to defendant, it was his duty to 
communicate such knowledge to defendant when he 
sold said notes to him, and if he did notdo so, such 
concealment would be a fraud upon defendant and 
authorize him to rescind the trade.’’ Held, that the 
instruction was properly refused. Baxter v. Duren, 
29 Me. 434, partially affirmed, and Hussey v. Sibley, 66 
id. 192, considered. See also Whitbeck v. Van Ness, 
11 Johns. 409; Evans v. Whyle, 5 Bing. 485. Supreme 
Court of Maine, June 26, 1883. Milliken v. Chapman. 
Opinion by Barrows, J. (75 Me. 306). 





CORRESPONDENCE. 


TENURE OF THE JUDGES. 


Editor of the Albany Law Journal: 

In giving his views as tothe term of the addi- 
tional Supreme Court justices, does not your corres- 
pondent, A. J., put too much stress on the words, 
‘and including the first day of January,” etc.? If the 
words ‘‘and including ’’ were left out, the rule in com- 
puting time would exclude the first day of January at 
the beginning of the term, and include it at the end, 
making the term in fact begin with the 2d day of 
January. To prevent this construction it would seem 
that the words “and including’? were used to pre- 
scribe a rule of computation only, so as to make the 
term begin and end with the calendar year. If that 
were the purpose with which the words were used, no 
other meaning should now be imported into them, and 
the question of when the term of the new judges be- 
gins cannot be answered by any argument which has 
for its construction of those words as meaning more 
than a provision as to a rule of computation of time. 

March 1, 1884. TEMPORA. 

— 


NEW BOOKS AND NEW EDITIONS. 
SCHOULER’sS PERSONAL PROPERTY. 

The first volume of the second edition of this work, 
published by Little, Brown & Co., of Boston, is before 
us. Ofthe merits of the original work we spoke 
somewhat at length in 7 Alb. Law Jour. 271, and in 14 
id. 298, and we can but reiterate the praise we then 
gave it. In the present edition the material is divided 
into sections with head-lines, and has been revised, 
and references to the later decisions have been added. 
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The second volume is announced to appear early this 
spring. 


HAYNE ON NEw TRIALS AND APPEALS. 

A Treatise on New Trial and Appeal and other proceedings 
for review in civil cases. By Robert Y. Hayne. San 
Francisco, Sumner, Whitney & Co., 1884. 2 vols. pp. 
1174. 

This is a thorough and methodical work adapted and 
mainly limited to the practice of California. The gen- 
eral subject has been but little treated, and this work 
appears to be timely and useful. From the examina- 
tion which we have given it—cursory, because of the 
limited application of the work—we should judge 
it to be welldone and worthy of reliance by practi- 
tioners in that State. 


PIERCE ON MORTGAGES OF MERCHANDISE. 
Fraudulent Mortgages of Merchandise. A commentary on 
the American phases of Twyne’s Case. By James O. 
Pierce. St. Louis, F. H. Thomas & Co., 1881. Pp. v, 308. 
This is an interesting monograph, by one of the best 
of our recent law-writers, om mortgages of stocks of 
goods in trade reserving a power of sale to the mort- 
gagors, a topic of every-day importance, and of great 
difficulty and discrepancy of holding. The author well 
quotes on his title page, ‘“‘Crescit in orbe dolis.”’ 
This subject illustrates the office of codification. Mr. 
Pierce reviews the cases in all the States, and in con- 
clusion con demns such mortgages. 


MyYeEr’s FEDERAL DECISIONS. 

Federal Decisions. Cases argued and determined in the Su- 
preme, Circuit and District Courts of the United States, 
comprising the opinions of those courts from the time of 
their organization to the present date, together with ex- 
tracts from the opinions of the court of claims and the 
attorney-general, and the opinions of general importance 
of the territorial courts. Arranged by William G. Myers. 
Vol. 1, Accounts—Appeals; vol. 2, Appeals—Award. St. 
Louis, Mo. The Gilbert Book Co., 1884. Pp. 1649. 

This is a great undertaking, requiring acute critical 
judgment. The plan is to give the important portions 
of every leading opinion under their appropriate heads, 
arranged in the manner of a digest, divided into sec- 
tions with head-lines, and with a digest of other cases 
in point, and cross-references. Each volume is to have 
an index, and tables of cases digested and cited. The 
work will necessarily be very voluminous, as one let- 
ter takestwo volumes. The publishers hope—we do 
not see any ground for it—to bring every other letter 
into one volume. The publishers announce that they 
have secured the editorial services of Messrs. Abbott 
(B. V.), Baldwin, Benedict, Bennett, Bigelow, Bump, 
Chase, Crosswell, Daniel, Hamilton, Hammond, High, 
Jones, McCrary, Mills, Schouler, Wood, and others— 
certainly all very competent and experienced writers. 
At present we cannot say more than that the purpose 
and plan are excellent, and the execution seems very 
good. We shall endeavor to speak more specifically of 
the merits of the work hereafter. The paper and print- 
ing are good. 


SLOANE ON LANDLORD AND TENANT. 

“A Treatise on the Law of Landlord and Tenant, with special 
reference to the law of the State of New York, to which 
are added appendices of statutes and forms. By Charles 
W. Sloane. New York,S. S. Peloubet & Co., 1884. Pp. 
xxvii and 261. 


This is an amplification of the little volume issued 
in 1878 by the same author. It presents the result of 
an examivation of over 1,100 cases, in the arrangement 


of which is manifested industry and conscientious 
work; and those for whose use it is especially pre- 
pared can ill afford to be without it. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, March 4, 1884. 

Judgment affirmed with costs—Morton A. Bowen, 
respondent, v. William F. Mandeville, appellant; 
William J. Callahan, exr., respondent, v. John S. Ban- 
croft and another, appellants.——Order affirmed with 
costs—Feople ex rel. Clinton B. Smith, appellant, v. 
Board of Trustees of village of Flushing, respondents; 
In re Security Life Jnsurance Co. and Annuity Co.; 
James McNulty, appellant, v. John B. Solly, respond- 
ent; Emigrant Industrial Savings Bank, respondent, v. 
Thomas J. Clute, impld., appellant; Jn re Application 
of Adelaide Clements, etc.——Order affirmed without 
costs to either party. Noopinion. All concur—Peo- 
ple v. Empire Mutual Life Insurance Co.—Order af- 
firmed without costs to either party— Attorney-General 
v. Reserve Mutual Life Jnswrance Co. Motion to ad- 
vance cause as Of date of first return, granted—City 
National Bank of Poughkeepsie,respondent, v. William 
Phelps, appellant.——Motion to set cause down for 
day certain, granted and hearing set down for the 
first day of next term unless the parties otherwise 
agree—Robert L. Croke and others v. John D. Prince; 
Same v. County of Kings. Motion to dismiss appeal, 
granted with costs, unless the appellant within twenty 
days gives an undertaking pursuant to section 1326 of 
the Code and pays $10 costs to the respondent—Frank 
Wilson, exr., v. Henry R. Reynolds. Motion to sus- 
pend proceedings, denied with costs—Zhomas Henry 
Bowles and infant v. Frederick Haberman.—Motion 
to dismiss appeal granted with costs, unless the appel- 
lant serves printed copies of cause within twenty days 
and pay a fine of $10 costs—Phillips Weeks, respondent, 
v. Wm. H. Clark & others, appellants. ——Motion to 
amend denied with costs—Ann Reese, respondent, v. 
Talcott R. Russell, appellant, Thomas Boes, respond- 
ent. Reese v. Smyth.—Motion for reargument de- 
nied with costs—William P. Clyde and another, re- 
spondents, v. Amos Rogers, appellant; Union Dime 
Savings Bank, appellant, v. Francis J. Clark and 
others, respondents; Daniel M. Porter, appellant, v. 
lsidor Wormser and others, respondents. 


—_——__—_.—__—___ 


NOTES. 

64°NMHE Manitoba Law Journal,” published at Win- 

nipeg, is anew venture, the first number of 
which is before us, a comely octavo of 24 pages, with 
interesting contents.—We regret to see that the Den- 
ver Law Journal threatens to discontinue. It is an 
excellent publication and ought to have ample local 
support.—-The American Law Register for February 
contains a leading article on State Legislation regulat- 
ing railroad traffic, by Charles Chauncey Savage, and 
the following cases: Hughes v. Percival (House of 
Lords), on liability of owner for negligent injury to 
adjoining property by his contractor in rebuilding his 
house, with note by Lucius 8S. Landreth; Horne v. 
Boston, etc., R. Co. (U. 8. Circ.) on citizenship of rail- 
road company whose road runs through different 
States, with note by John F. Kelly; Olson v. Cross- 
man (Minn.), on innkeeper’s liability for theft of 
guest’s goods by another guest occupying same room, 
with note by M. D. Ewell.——In a recent report we 
find the following head line: ‘‘ Wills, reprobate of.” 

















That must be in the “‘ court of reprobates.”’ 
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CURRENT TOPICS. 


N commenting on Mr. Carter’s pamphlet on Codi- 
fication the Cincinnati Law Bulletin observes: 
‘«The arguments of Mr. Carter are not altogether 
new. Mr. Austin offered most of them at an earlier 
period in a logical treatise of extraordinary merit, 
but they present in an attractive shape the objec- 
tions which are usually urged against the measure. 
Mr. Carter does not add to the force of his arguments 
by attacking Mr. Field. To say that Mr. Field has 
been tampering with the laws to get a name, that 
the ‘cherished passion of the gentleman referred to 
for the enactment of a civil code bearing his image 
and superscription has survived his concern for the 
merits of the performance,’ is not, it seems to us, a 
fair way of meeting his antagonist, but rather an 
exhibition of exceeding bad taste on the part of the 
writer. Whatever he has to say on the matter in 
hand is much more tothe point.” The writer how- 
ever does not give his own opinion on the merits. 


The New York Post does not approve Mr. Babb’s 
scheme for a convention on the subject of divorce, 
but prefers an amendment to the Constitution in the 
ordinary way. Itsays: ‘‘ We would suggest to Mr. 
Babb that this is unwise. The study of our insti- 
tutions has no doubt made him familiar with the 
fact that even the Constitution of the United States 
was the result of a movement started by a conven- 
tion of a few States, called to consider the necessity 
of a uniform commercial system; and that in those 
early days there were conservatives who dreaded, 
just as he does now, any change in the fundamental 
law. Yet it was found, as Bancroft and other his- 
torians have shown, that uniformity could not be 
obtained without a new Constitution. This was 
felt to be adreadful step toward centralization; and 
yet we have survived it, and so it is possible that 
we might survive a change giving Congress the 
right to pass a uniform law, at least on the subject of 
marriage and divorce.” We regard the amendment 
scheme as impracticable. The States will not adopt 
it. Probably they never will adopt any uniform law, 
but it may be well to try Mr Babb’s experiment. In 
connection with this subject we cut from the 
Chicago Legal Adviser the following divorce statistics 
of Cook county: 


Marriage Divorce 

licenses suits 
Year. issued. begun, 
Did ttkds de swecensconnes . 5,009 526 
ba Sd enekocnnenaden 4,625 446 
es aia davis wai acne cas eee 4,569 474 
Sea 4,828 487 
re Re eS ee ee 5,466 607 
| REGENT 881 
en iahnnia nase 824 
ee bei oh acmneeee 9,607 1,048 
BS os won Krokdeenn dmndonpals 10,046 986 


Vor. 29 — No. 11. 





It is perhaps arguing after decision to say any 
thing more about the judges’ gowns, but the follow- 
ing from the Washington Law Reporter, although 
rather late for our own State, is worth attention 
from our heretical western brethren: ‘‘ A president 
who would attempt the display that even Washing- 
ton did, would probably excite ridicule, and much 
of the official display of the early days of the Re- 
public would not meet with public approval to-day. 
Still there is a very grave question whether we are 
not drifting to the other extreme. Too little re- 
spect for the proprieties and formalities of official 
position is far more injurious than too much, and 
certainly there can be no position which it is more 
important should command the very highest respect 
than that of judge of the high courts, of both the 
States and the United States. There is no question, 
however much the statement of the fact may be 
ridiculed, that the appearance of the Supreme Court 
of the United States clothed in their gowns has a 
salutary effect upon the citizen who goes into the 
presence of that great tribunal. Lawyers do not sit 
in the presence of this court with their shawls, 
cloaks or overcoats wrapped around them, or with 
their feet on chairs or tables, but there is a decorum 
on the part of the bar and a respect for the court 
observable in no other judicial body in this country. 
If gowns for the judges will give more dignity to a 
court and enable it to command more respect from 
the public and the profession, why not have gowns ?” 


It has come, just as we predicted—the breeze 
from the west. The Central Law Journal says of 
the action of our judges in putting on gowns: 
‘¢They will be held responsible for this arrogant 
assumption of superiority and contempt for the 
people, and the day may come when they will re- 
pent that they have heeded the counsel of those 
men who have but used this movement to demon- 
strate their influence.” It is earnestly hoped that 
the Central will forgivethe judges before the next 
judicial election. But the new judges, whoever they 
may be, will go into the gowns all the same, unless a 
statute or constitutional amendment shall forbid it. 
To be consistent, the Central should never again 
use the phrase, ‘‘soiling the judicial ermine.” 


The application of Mrs. Kilgore to be admitted as 
an attorney was lately denied by the Philadelphia 
common pleas, Judge Biddle delivering the prevail- 
ing opinion. Judge Pierce dissented, and in his 
opinion uttered some very sound sense of his own 
and quoted some fromothers. He labors under the 
delusion that a woman is a ‘ person,” and that 
marriage does not destroy her personality. He con- 
tinues: ‘‘In the recent case of the application of 
Mrs. Mary G. Miller for a certificate of qualification 
to command a Mississippi steamboat, Secretary 
Folger, brushing away the sophistries of Solicitor 
Raynor, who had denied to her the right of exami- 
nation, said with straightforward, manly sense: 
‘There is no need of talk pro or con on social 
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status or woman's rights. Mistress Miller having 
been put on God’s footstool by Him, she has the 
right to win her bread in any moral, decent way 
which is open to any of His toiling creatures. If 
she chooses to do so as the master of a steam vessel, 
it is an honest calling — and if she is fitted for it, 
though clothed in skirts rather than breeches, she 
has a right to follow it, and no man should say 
her nay.’ To which the New York FHvangelist 
pertinently adds; ‘There is no danger, we take it, 
of any severe competition with men in this particu- 
lar vocation, the Mistress Millers whose tastes run 
in this direction being very few. But would that 
-she or some other vigilant woman had had charge 
of the City of Columbus off Gay Head on the night 
of January 17.’ There are inherent reasons why 
women should be admitted to practice law, growing 
out of the necessities of her fellow-women. There 
are casesinvolving questions of delicacy in which 
woman would rather suffer injustice and wrong than 
confer with aman. There are also questions touch- 
ing the relations of the wife with the husband which 
a wife, from motives of prudence and a sense of 
wifely propriety, would not communicate to a man, 
but about which she would feel at liberty to advise 
with her fellow-woman. Is she to be denied these 
rights and privileges because men, a thousand years 
ago, assuming and asserting their claim to superi- 
ority, when they were in a state of ignorance far 
below the ordinary intelligence of the women of to- 
day, and largely actuated by selfish motives, struck 
down their rights and bound them in the swaddling 
clothes of what they are pleased to term feminine 
propriety, and by the manly protection of depriving 
them of their property as tenants by the curtesy, 
and of reducing to their own possession their per- 
sonal estate when they became their wives? And as 
if this were not enough, denying to them the right 
of earning their own livelihood by the talents which 
God has conferred upon them! How long are these 
relics of semi-barbarism to be perpetuated ? Iamin 
favor of admitting Mrs. Gilgore to practice law as 
an attorney in this court.” It may be that a woman 
under existing laws is not competent as an attorney, 
but if so, the sooner such ridiculous laws are repealed 
the better. 








We have received two recent additions to our 
picture gallery, which by the way is a rather exten- 
sive one. The Travellers’ Insurance Company of 
Hartford send usa capital lithograph of Mr. Evarts. 
We have not understood that Mr. Evarts isan agent 
or even an attorney of that company, and we do 
not understand the motive of the publication, but 
we are none the less grateful for a likeness of one 
of the most eminent lawyers and one of the wisest 
and brightest men at the American bar. Some 
people may suspect that the publication in the year 
of the presidential election has some political 
significance, but we hope not. It would be a pity 
to spoil so great a lawyer by sinking himin the 
presidential chair. 








The other portrait is of Mr. Barnum’s White 
Elephant, just imported at an alleged expense of 
$200,000. This is probably intended as a satire on 
the common law, which is equally clumsy, costly, 
and blindly worshipped. * 


A most singular case was tried in January last, at 
the Winchester (Eng.) assizes, as we learn from the 
Law Journal. It was an action of assault, brought 
against the governor of Portsmouth jail and two 
of his wardens, for improperly treating the plaintiff 
while an inmate of the jail. The plaintiff, a com- 
mercial traveller, was ordered by a magistrate for 
the county of Sussex to cause his daughter, Charlotte 
Mabel Kennard, aged three, to be vaccinated. This 
he refused to do, ‘‘on principle,” as he said. He 
was consequently summoned before the magistrates 
and fined. He refused to pay this fine. A distress 
was accordingly levied on his goods, but was re- 
turned unexecuted. The magistrates accordingly 
ordered the plaintiff to be imprisoned, but without 
hard labor, for fourteen days, in the Portsmouth 
prison, in decault of payment of the fine. The 
plaintiff was accordingly arrested and conveyed to 
Portsmouth jail. There he was ordered to take a 
bath, and whilst he was in the bath his ordinary 
clothes were taken from him and prison clothes 
substituted, which he was compelled to wear. His 
deceased wife’s wedding-ring, which he always 
wore, was removed from his finger. He was also 
throughout the fortnight compelled to pick oakum, 
tosleep ona plank bed, and to take his exercise 
with the ordinary prisoners. He was also not 
allowed to procure his own food, although he offered 
to pay for it, but was compelled to live on the 
prison fare. Counsel contended that he was not 
a criminal, subject to prison discipline. Lord Justice 
Lindley gave judgment for the defendants. This 
seems prima facie a hard case, but if men choose to 
break the laws they must not expect any lenity be- 
cause they act ‘‘ on principle.” 


a ~— 


NOTES OF CASES. 





N Haigh v. Royal Mail Steam Packet Co., Court of 
Appeal, July 50, 1883, 49 L. T. Rep. (N. 8.) 
802, the ticket of a passenger by a steamer of 
defendants contained a notice that the defendants 
would not be responsible for any loss, damage, or 
detention of luggage under any circumstances; and 
that they would not be responsible for the main- 
tenance or loss of time of a passenger during any 
detention of their vessels, nor for any delay arising 
out of accidents, nor for any loss or damage arising 
from perils of the seas, or from machinery, boilers, 
or steam, or from any act, neglect, or default what- 
soever of the pilot, master; or mariners. Held, 
(affirming the judgment of Cave and Day, JJ., on 
demurrer), that this provision exempted the defend- 
ants from liability in an action for the loss of life of 
the passenger by negligence of the defendants’ ser- 
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vants in a collision with another ship. Brett, M. R., 
said: ‘‘ The ticket, however, is also a passenger 
ticket, and contains the stipulation against respon- 
sibility and with regard to passengers on which the 
defendants rely. I confess this seems to me to be 
a somewhat odd stipulation, for I cannot understand 
how there can be any loss or damage to a passenger, 
as such, exclusive of loss or damage to his property, 
for which the shipowner could be liable if it were 
caused by perils of the sea. Again, by reason of 
the words ‘from machinery, boilers, or steam,’ if 
damage were caused by the accidental explosion of 
a boiler, or from some accident not occasioned by 
negligence, the shipowners would not be liable. 
Therefore, if we exclude the words which are in- 
applicable to the present case, the stipulation as to 
passengers will read as follows: ‘The company will 
not be responsible for any loss or damage arising 
from any act, neglect, or default whatsoever of the 
pilot, master, or mariners.’ It has been suggested 
on the part of the plaintiffs that the word ‘ damage’ 
cannot be correctly applied to personal injury, and 
certainly it is not a very usual expression to say that 
aman is damaged; it seems more natural to say 
that he is hurt. Personal injury cannot be included 
under the word ‘loss;’ but although ‘injury’ 
would have been a more apt word, I think there can 
be no doubt that ‘damage’ may include personal 
injury. Here the sentence in which the word occurs 
appears to be solely applicable to passengers per- 
sonally, and we are unable to come to the conclusion 
that personal injury is not covered by the words of 
the stipulation; and we think that personal injury 
to a passenger, caused by the negligence of the 
pilot, master, or mariners, is an injury from which 
the defendants have relieved themselves by the 
contract contained in the ticket. After careful 
consideration of the case, and after considerable 
hesitation, we have come to the conclusion that we 
cannot differ from the decision of the divisional 
court, and we think that if the passenger had not 
been killed, but only injured, he could not have re- 
covered for the injury. If this is so, it follows that 
his executors cannot recover under Lord Campbell’s 
Act. Weare therefore of opinion that this appeal 
ought to be dismissed.”” We doubt. 


In Metcalf v. Gilmore, 59 N. H. 417, it is held that 
a bill in equity for an injunction against the use, in 
that State, of a judgment rendered in another State 
cannot be maintained on the ground that it was 
obtained by false and fraudulent testimony. Doe, 
C. J., said: ‘If the judgment had been rendered 
in this State, and the plaintiff were entitled to any 
relief for the cause alleged in this bill, his remedy 
would be a new trial, upon the result of which the 
alleged wrong could be rectified, and a just judg- 
ment rendered that would take the place of, or op- 
erate as an amendment of, the one alleged to be 
unjust. An injunction against the use of the judg- 
ment would not be an appropriate remedy, because 
the rights of the parties, so far as they are brought 





in question by this bill, should be established by 
the judgment complained of, or by a correction of 
it; and as this would not be done by an injunction 
against the use of it, the bill could not be main- 
tained. If the plaintiff ought to have redress, 
there should be, not an order forbidding the use of 
the judgment, but an order making the judgment 
what it ought to be, so that both parties could use 
it justly. Being the settlement of a controversy, its 
use is to be facilitated, not obstructed. The purpose 
of the law, requiring a judgment to be rendered, is 
to be accomplished, not by depriving it of its opera- 
tion and effect, but by making it right, and giving 
it free course. A correction of the alleged wrong 
should be sought in some direct proceeding for the 
reformation of the judgment, which cannot be re- 
formed on this bill, or in any proceeding in this 
State. Lyme v. Allen, 51 N. H. 242; Adams v. 
Adams, id, 288. If the plaintiff had a remedy, it is 
in Illinois. The court of that State might find, as 
matter of law or fact, that his only remedy was a 
motion for delay, and an opportunity to prove the 
facts and show the falsity of Gilmore’s testimony, 
before the judgment was rendered. They might 
think his counsel should have been fully instructed as 
to all material facts, and should have taken such a 
course, at the trial, or before the trial, as would 
have enabled the court, upon sufficient evidence of 
the truth, to render a just judgment. Hearing all 
the evidence the plaintiff has to offer, they might 
be of opinion that Gilmore’s testimony was true, or 
that, if it was anture, relief was barred by some 
fanlt of the plaintiff or his counsel. On many 
material points of law and fact, different conclusions 
taight be reached in Iliinois and New Hampshire; 
and there being no right of appeal from one State 
to the other, the questions of fact and law, raised by 
the complaint of perjury, should be settled in 
Illinois. When they are settled in that State, there 
will be no difficulty here in giving both parties the 
benefit of the adjudication.” 


In State v. Teissedre, 30 Kans, 476, the court said: 
‘*Tt was no error for the court below to instruct the 
jury ‘ that beer is presumed to be intoxicating, until 
the contrary is proved.’ In the absence of evidence 
to the contrary, beer will always be presumed to be 
an intoxicating liquor. State v. Volmer, 6 Kans. 371; 
Briffitt v. State of Wisconsin, decided by the Supreme 
Court of Wisconsin, May 31, 18838; 28 Alb. Law 
Jour. 332; State v. Lemp, 16 Mo. 389; Markle v. 
Town of Akron, 14 Ohio, 586.” 

Penne aon 


COMMON WORDS AND PHRASES. 





OR. — A provision in an insurance policy that 
the insurers are ‘‘not to be liable for the 
bursting of the boilers’? means that they are not to 
be liable for damages to the vessel on account of 
such bursting. The court said: ‘‘In my opinion 
it is to be understood in the sense of ‘on account 
of,’ ‘ by reason of,’ or ‘because of.’ The word is 
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familiarly used in such a sense, and these are among 
its established definitions.” Plaintiff's counsel con- 
tended that the exemption was limited to damage 
to the boiler alone. Strong v. Sun Mut. Ins. Co., 31 
N. Y. 103. 

Srranpina. — ‘‘ Is understood to be the striking 
of a vessel upon a rock, bank, reef, or the like.” 
Strong v. Sun Mut. Ins. Co., 31 N. Y. 103. 

ApJornine, — Two towns contiguous at either of 
the corners are ‘‘ adjoining.” Holmes v. Carley, 31 
N. Y. 289. The court said: ‘‘ We have no legal 
definition to show what. distance the junction be- 
tween two towns must continue in order to adjoin. 
A person standing at the nearest point of proximity 
of Marathon and Virgil could at a step, without an 
effort at a stride, stand with one foot in Marathon, 
where both the parties reside, and the other in 
Virgil, where the justice resides, and it might be, 
for aught that the case shows to the contrary, upon 
the threshold of the justice’s office. But distances 
upon a scale have nothing to do with the interpreta- 
tion of this statute, except in so far as they are 
measured by the limits of towns lying next adjoin- 
ing. If we are right in the interpretation of this 
statute as to its intent, it is not material whether 
the words employed in it for this purpose are 
literally, and according to the standard lexicons of 
our language, the best that could be selected. Nor 
is it a question controlled or demonstrated by the 
rules of mathematics, or any other science. Though 
theoretical geometry may demonstrate that the line 
between these two towns, like all other lines, is 
without magnitude — has only a mental existence, 
dwells only in the imagination, and yet is in effect 
such a separator as to prevent contact between 
these corners of the town, yet such a demonstration, 
however true in theory, is also only true in imagina- 
tion; it is quite too destructive of the law of 
physics, or material substances, to be practically 
useful in the interpretation of a statute; indeed, it 
is destructive of the argument upon that side of the 
question, and of giving any meaning whatever to 
the words of this statute; it even proves that towns 
that lie side by side do not adjoin. According to 
the ordinary understanding of men, and physically 
and materially, these towns, by touching and coming 
in contact with each other, are next and adjoining 
each other.” 

STANDING OR RIDING UPON THE PLATFORM. — A 
passenger in a railway car, seeing a collision inevi- 
table, rushed out of the door to escape, and as he 
stepped upon the platform was injured. Held, that 
he was not ‘‘standing or riding upon the platform,” 
in contravention of therules. The court said: ‘‘ He 
was hurrying as fast as he could to leave the car, 
in order to escape an imminent peril. The statute 
was intended to prevent the imprudent act of 
standing or riding on the platform, but not to 
absolve railroad companies from responsibility for 
every injury which might happen at that place, 
when a passenger is passing over it, while justifiably 
entering or leaving the cars.” 

Our West. — ‘‘The common understanding of 





the phrase is, ‘in the Western States ;’ it means out 
of this State.” Adams v. Leland, 30 N. Y. 309. 

Bank Nore. — A ‘‘ten dollar bill” isa ‘‘ bank 
note.” State v. Freeman, 89 N.C. 469. The court 
said: ‘In common parlance they mean identically 
the same thing. When one speaks of a ten dollar 
bill, it is universally understood he means a bank 
bill of the denomination of ten dollars, or a treasury 
note of the same denomination. There is no other 
institution that we are aware of, besides banks, 
which issue what are called ‘bills,’ to be used as 
current money. Three ten dollar bills, then, must be 
taken to be three bank notes of the denomination of 
ten dollars.” 

Errects. — In a will this may include land, if 
such was the apparent intention. Page v. Foush, 
89 N. C. 447, citing Hogan v. Jackson, Cowp. 304; 
Campbell v. Prescott, 15 Ves. 507; Smyth v. Smyth, 
L. R. 8 Ch. 561. 

Nient, Arrernoon. — ‘‘ Eleven o'clock in the 
afternoon ” is equivalent to ‘‘after nine o’clock at 
night.” People v. Husted, Michigan Supreme Court, 
February 8, 1884. The court said: ‘‘ Counsel for 
defendant insists that the complaint names an im- 
possible time, and he cites Webster’s and Worcester’s 
unabridged dictionaries to prove that the word 
‘afternoon’ signifies from ‘noon’ until ‘ evening,’ 
and that ‘night’ is the time from sunset until sun- 
rise. Accurately and properly speaking the defini- 
tions are correct. But we think the distinction as 
applied to the complaint in this case is too critical. 
The pleader was not referring to the period of time 
between ‘noon ’and ‘evening,’ but to the hours 
that had elapsed since the hour of noon, and when 
that is stated to be until twenty minutes past eleven 
o’clock, it is pretty certain that in this latitude, it 
was after the hour of nine o’clock at night.” 

Domestic ANimAL. — A performing bear is not 
a ‘‘domestic animal.” So held in a recent English 
case. The London Law Times says: ‘A bear, 
whether tame or not, scarcely comes within the 
every-day acceptance of the words ‘domestic 
animal.’ At the same time, when a bear is trained 
or kept in captivity, it seems unreasonable to ex- 
clude him from the protection clearly given by the 
statute to every other animal likely to become do- 
mesticated within the reach of the English law. We 
think Mr. Hannay, who tried the case,can hardly have 
given sufficient weight to the recent case of Colam 
v. Paget. That case decides that a linnet kept in 
captivity and used as a decoy in snaring other 
linnets is within the statute. The reasoning of the 
judgment in that case, if we recollect rightly, 
though it does not appear from the report, was 
founded upon the etymology of the word ‘ domes- 
tic’ which was described as covering any animal 
or thing attached to or located ina domus. By 
parity of reasoning, a bear kept on precisely the same 
footing as many large dogs, and engaged every 
night in a performance ata theatre, would certainly 
seem to be entitled to the privileges of ‘a domestic 
animal,’ even if his habits were not strictly speaking 
domesticated.” It has even been held that a dog is 
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not a ‘‘ domestic animal.” State v. Harriman, 75 
Me. 562. The courtsaid: ‘That by the common 
law the dog belongs to the wild class of animals is 
recognized by all the authorities, and in that state 
he was and is utterly worthless, his flesh even being 
unfit for food, so that legally he was said to have no 
intrinsic value, and ‘though a man may have a bare 
property therein and maintain a civil action for the 
loss of them, yet they are not of such estimation, as 
that the stealing them amounts to larceny.’ 4 BL 
Com. 236; 2 Bish. Cr. Law, § 778. It is true that 
dogs have extensively become domesticated, so that 
it is usual and perhaps not an improper use of 
language to call them ‘domestic animals,’ but as 
they still retain ina great measure their natural 
propensities, they may more properly be called 
domestic animals with vicious habits. They still 
keep their wild characteristics which ally them to 
the class of animals fere nature, so much 
so, that in their domestic state they furnish no sup- 
port to the family, add nothing in a legal sense to 
the wealth of the community, are not inventoried 
as property of a debtor or dead man’s estate, or as 
liable to taxation unless under a special provision 
of the statute; but when kept it is for pleasure, or if 
any usefulness is obtained from them it is founded 
upon this very ferocity natural to them, by 
which they are made to serve as a watch or for 
hunting. From his greater attachment to his master 
in the domestic state, from which arises a well 
founded expectation of his return when lost, the law 
gives the owner the right of reclamation, but in 
all other respects the owner has only that qualified 
property in him which he may have in wild animals 
generally. These continuing instincts, from which 
arise the danger that he may at any time relapse 
into his savage state, have made it necessary in all 
States to have a code of laws peculiarly applicable 
to the dog and not applicable to domestic animals ; 
not for the protection of his life, but rather for the 
protection of the community from his ferocity. 
Smith v. Forehand, 100 Mass. 140; 20 Alb. Law 
Jour. 6. Under these laws the dog is recognized as 
property so far as to afford a civil remedy for an 
injury but seldom ifeverany other. In many cases 
it is made lawful for a man to kill the dog of another, 
as when he becomes a public nuisance. 1 Bish. Cr. 
Law, § 1080, and note; and in various other instances 
as provided in our own State. Rev. Stat., ch. 
30. Thus it will be perceived that originally the 
dog belonged to the class of animals fere natura, 
and that up to the present time the law has treated 
him as continuing in that class and has never recog- 
nized him as belonging to the domestic class. The 
two statutes, chapter 30, Revised Statutes,and chapter 
127, the first relating to dogs and the latter to 
domestic animals, are so different that they cannot 
be reconciled. If a person is liable to be convicted 


for killing a dog under chapter 127, he may be 
punished for what he has a legal right to do under 
chapter 30. But as dogs have never been recognized 
in the law as belonging to the class denominated 





‘domestic animals,’ and as domestic animals alone 
are mentioned, it would be contrary to all rules of 
construction to extend the meaning of a statute so 
highly penal beyond its exact terms.” But Chief 
Justice Appleton could not stand this, and he 
dissented as follows: ‘‘A dog is the subject 
of ownership. Trespass will lie for an injury to him. 
Trover is maintainable for his conversion. Replevin 
will restore him to the possession of his master. He 
may be bought and sold. An action may be had for 
his price. The owner has all the remedies for the 
vindication of his rights of property in this animal 
as in any other species of personal property he may 
possess. He is a domestic animal. From the time 
of the pyramids to the present day, from the frozen 
pole to the torrid zone, wherever man has been there 
has been his dog. Cuvier has asserted that the dog 
was perhaps necessary for the establishment of civil 
society, and that a little reflection will convince us 
that barbarous nations owe much of their civiliza- 
tion above the brute to the possession of the dog. 
He is the friend and companion of his master — 
accompanying him in his walks, his servant, aiding 
him in his hunting, the playmate of his children — 
an inmate of his house, ,protecting it against all 
assailants. It may be said that he was ‘/ferw nature’ 
but all animals, naturalists say, were originally 
‘fere nature,’ but have been reclaimed by man, as 
horses, sheep or cattle; but however tamed, they 
have never like the dog, become domesticated in 
the home, under the roof and by the fireside of their 
master. The dog was apart of the agricultural 
establishment of the Romans and is treated of as 
such. There were the canes villatici to guard the 
villa of the Roman senator, the canes venatici accom- 
panying him in huntiag expeditions, and the canes 
pastorales by whom his flocks were guarded. Virgil 
in his Georgics, has given direction as to their 
management and education. To-day, in many 
countries they are used for draught, asin France 
and Holland, and everywhere regarded as possessing 
value and as the subject-matter of traffic. The 
language of the statute is most general ‘ any domestic 
animal.’ The words are not technical or words of 
art. They are words of the common people and 
should be construed as such. Nothing would more 
astonish the people for whom the laws are made 
than to learn that a bull or a hog was a domestic 
animal and that a dog was not. The lexicographers 
define a dog as a ‘domestic ammal.’ ‘A well-known 
domestic animal.’ Johnson’s Dictionary. ‘ A well- 
known domestic animal of the genus canis.’ Wor- 
cester’s Dictionary. In Bouvier’s Law Dictionary, 
he is defined as ‘a well-known domestic animal.’ 
Otway the poet, says of them, 
‘They are honest creatures 
And ne’er betray their masters, never fawn 
On any they love not.’ 

So, in the encyclopedias he is canis familiaris, and 
called a domestic animal; so that in the ordinary 
use of language he is within the clear provisions of 
the statute under which this indictment was found. 
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‘The domestic dog has occasioned many legal dis- 
putes and the presumption of the common law of Eng- 
land is that he is tame.’ Campbell on Negligence, § 
27. By Revised Statute, chapter 6, section 5, a taxis 
imposed on dogs. This is a distinct and statutory 
recognition of their being property and having value, 
and that the owner has the same rights to their pro- 
tection that he has for any thing else he may own. 
In the present case the Newfoundland dog, ‘ Rich,’ 
of the value of one hundred dollars, was ‘in the in- 
closure and immediate care of his master.’ He was 
domesticated.” 

CuiLp. — ‘‘ Any child’ in a statute may include 
twins. In Hall v. Com., Hardin (Ky.), 479, the 
defendant wascharged with bastardy under astatute 
which provided that the father ‘‘of any bastard 
child,” ete., should, etc. He tried to escape its 
provision on the ground that the corpus delicti was 
two children at one birth. But the court overruled 
his plea. Said Edwards, C. J.: *‘ Neither Spallen- 
zini, Buffon, or other naturalists have asserted in 
their theories that the impregnation of the female 
with double fetus by the same man was impossible ; 
and in every year’s practice many an honest man has 
the merit of fathering two fine girls at a birth, by 
many an honest woman; so that there is nothing 
incredible in the charge in this particular instance. 
If he was the father of both as the conviction states, 
he was the father of either, and the expression of 
the statute ‘any bastard child’ will apply to each 
and either.” ‘‘ Every year’s practice ” in this con- 
nection is certainly unique. 


——————— 


EXTRADITION—IN RE ROBB. 

THE Circuit Court of the United States for the Dis- 

trict of California, has in the recent case of Jn re 
Robb, 19 Fed. Rep. 26, rendered a decision, relating to 
inter-State extradition, that raises an important ques- 
tion in respect tothe habeas corpus jurisdiction of 
State courts in extradition cases. Judge Sawyer de- 
livered the opinion of the court. The facts are as fol- 
lows: 

The governor of Oregon made a requisition upon the 
governor of California for the delivery, as a fugitive 
from justice, of C. H. Bayley, and appointed W.§, 
Robb as the agent to receive the fugitive and transport 
him tu the former State. The governor of California 
thereupon issued his warrant for the arrest and deliv- 
ery of Bayley, which being duly executed, placed him 
in the legal custody of Robb, the agent of Oregon. 
Bayley then sued out a writ of habeas corpus from the 
Superior Court of San Francisco; and to this writ 
Robb madea return to the effect that he held the 
prisoner under the authority of the United States, and 
on this ground declined to produce his body in court. 
The court denied the sufficiency of the return, ad- 
judged Robb to be guilty of contempt, and ordered 
him to be committed to prison until he produced the 
body of Bayley, or should be legally discharged. 

The Superior Court of San Francisco assumed and 
asserted its jurisdiction to inquire intothe lawfulness 
of the custody in which Bayley was held, and hence 
its right to enforce obedience to itsorder. Robb, on 
the other hand, for the reason assigned in his return, 
denied this jurisdiction. The reason for the denial is 





equally applicable to any State court in like circum- 
stances. 

Being thus committed for contempt, Robb sued out 
a writ of habeas corpus from the Supreme Court of 
California; and this court, after hearing the case, held, 
that the Superior Court of San Francisco had jurisdic- 
tion and authority to compel him, by imprisonment 
for contempt, to produce the body of Bayley, and re- 
manded him to suffer the punishment adjudged for 
his contempt of court. Jn re Robb, 1 Pac. Rep. 881. 
This decision proceeds upon the assumption that the 
Superior Court of San Francisco had jurisdiction to 
issue the writ of habeas corpus in this case, and conse- 
quently the right to enforce obedience to its order on 
the part of Robb, and that too, notwithstanding the 
fact that he held Bayley under color of the author- 
ity of the United States. 

Being thus remanded to custody, Robb sued outa 
writ of habeas corpus from the Circuit Court of the 
United States for the District of California; and this 
court held as follows: 1. That where a petition for 
hubeas corpus shows upon its face that the petitioner 
is held in good faith, asa fugitive from justice, under 
color of the authority of the United States, no State 
judge or court has jurisdiction to issue the writ. 2. 
That where the return to the writ, one having 
been issued, shows this fact, the State judge or court 
issuing the writ has no jurisdiction to proceed further 
with the case. 3. That jurisdiction in such cases is ex- 
clusively vested in the courts of the United States. 
The court, in pursuance of these views, discharged 
Robb from custody, holding that the Superior Court 
of San Francisco had no jurisdiction in the case, and 
hence that Robb had not been guilty of contempt in 
refusing to produce the body of Bayley in court. 

Judge Sawyer, in stating the opinion of the court, 
quoted as follows, sections 5278 and 5279 of the Re- 
vised Statutes of the United States: 

“Section 5278. Whenever the executive authority of 
any State or Territory demands any person, as a fugi- 
tive from justice of the executive authority of any 
State or Territory to which such person has fled, and 
produces a copy of an indictment found or an affidavit 
made before a magistrate of any State or Territory, 
charging the person demanded with having commit- 
ted treison, felony, or other crime, certified as authen- 
tic by the governor or chief magistrate of the State 
or Territory from whence the person so charged has 
fled, it shall be the duty of the executive authority of 
the State or Territory to which such person has fled 
to cause him to be arrested and secured, and to cause 
notice to be given to the executive authority making 
such demand, or to the agent of such authority ap- 
pointed to receive the fugitive, and to cause the fugi- 
tive to be delivered to such agent when he shall ap- 
pear.” 

**Section 5279. Any agent so appointed who receives 
the fugitive into his custody shall be empowered to 
transport him to the State or Territory from which he 
has fled. And every person who, by force, sets at 
liberty or rescues the fugitive from such agent, while 
so transporting him, shall be fined not more than five 
hundred dollars, or imprisoned not more than one 
year.”’ 

Having quoted this statute, Judge Sawyer then pro- 
ceeded to say- 

‘“*When the governor of a State,acting under this stat- 
ute,zpon the demand of the authorities of another state, 
issues his warrant for the arrest of a party charged 
with crime, and that party is arrested by any proper 
officer, and delivered over to the party empowered by 
the State in which the offense was committed, to be 
carried to that State and delivered to its proper au- 
thorities, we have no doubt that the governor issuing 
the warrant, the officers executing it, and the party to 
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whom he is delivered, are acting by virtue and under 
the authority of the act of Congress, and no other, 
and pro hac vice are officers or agents of the United 
States.’ 

Having stated the facts of the case as they appeared 
in the return of Robb to the writ of habeas corpus is- 
sued by the Superior Court of San Francisco, the judge 
further said : 

“Tt appearing to the court that Bayley was in cus- 
tody under the laws of the United States, the court 
had no jurisdiction to proceed further, or to require 
him to produce the body of said prisuner. The court 
took a different view on this point,adjudged petitioner 
to be guilty of contempt in declining to produce the 
body of Bayley, and to be imprisoned until he should 
comply with the commands of the writ in this particu- 
lar. If the court, after being informed of the cause of 
restraint, had jurisdiction and authority to proceed 
further, and compel the production of the body of 
Bayley, notwithstanding the facts shown, then the 
judgment for contempt is lawful, and the pétitioner 
must be remanded; but if it had no authority to 
proceed and compel the production of the body of 
Bayley, then it had no power to punish petitioner for 
contempt, and he could not be in contempt in not pro- 
ducing him, and the authority of the court to proceed 
is the question to be determined.”’ 

Judge Sawyer disposes of this question by citing the 
cases of Ableman v. Booth, and United States v. Booth, 
21 How. 506, and Zurble’s case, 13 Wall. 397, and re- 
gards them as conclusive to the effect that the Supe- 
rior Court of San Francisco, after being informed by 
the return of Robb that he held Bayley under the au- 
thority of the United States as contained in the ex- 
tradition law of Congress, had no jurisdiction to pro- 
ceed further with the case, and that jurisdiction in all 
such cases is exclusively vested in the courts of the 
United States. 

This is a result very different from that which State 
courts have adopted. It is well known that these 
courts, ever since the enactment of the extradition 
law of 1793, have, whenever the occasion has called for 
it, assumed without the slightest hesitation their 
rightful jurisdiction to issue writs of habeas corpus, 
on the application of persons arrested and held under 
extradition warrants issued by State governors under 
the authority of this law, and to hearand determine 
such cases, discharging the parties, or remanding them 
to custody, according to the facts as appearing on the 
hearing. Thisthey did before the occurrence of the 
cases cited by Judge Sawyer, and they have continued 
to do so ever since. It is not to be supposed that they 
have pursued this course in total ignorance of the rul- 
ing of the Supreme Court of the United States in these 
cases, or with any intention to defy the authority of 
that court. Their practice conclusively shows that 
they have not regarded the ruling in these cases as in- 
consistent with the jurisdiction which they have so 
often assumed and exercised. This practice upon its 
face is adirect contradiction of the view taken by 
Judge Sawyer. 

The question then arises whether Judge Sawyer is 
correct in the conclusion which he draws from the 
cases cited by him; and this question we proceed to 
consider. The cited cases were not extradition cases; 
and if they nevertheless establish his conclusion, then 
they must do so because they are substantially parallel 
to the case that was pending before him. Is this the 
fact? 

The case of Booth was, in the 7 instance, that ofa 
person arrested under the warrant of a duly appointed 
commissioner of the United States for an offense 


against the laws of the United States, and under the 
authority of this warrant held in custody by a duly 
appointed marshal of the United States, and then dis- 





charged from the custody, in a proceeding on habeas 
corpus, by a justice of the Supreme Court of Wiscon- 
sin, which discharge was subsequently affirmed by the 
Supreme Court of that State. The case was, in the 
second instance that ofa person, who having been in- 
dicted by a Federal grand jury, was tried on that in- 
dictment and convicted before a Federal court, then 
sentenced by that court to imprisonment, and then in 
a proceeding on habeas corpus discharged therefrom 
by the Supreme Court of Wisconsin. What the Su- 
preme Court of the United States did with this case, 
in both of these forms, was to reverse the decisions of 
the Supreme Court of Wisconsin, on the ground, as 
fully stated in the opinion delivered by Chief Justice 
Taney, that Booth being in the custody of an officer of 
the United States under the authority or color of the 
authority of the United States, his discharge there- 
from by a State judge or by the Supreine Court of the 
State was without jurisdiction, and therefore unlaw- 
ful. 

The case of Tarble was substantially similar in the 
principle involved. He was held in custody by a duly 
appointed recruiting officer of the United States, as 
an enlisted soldier, and discharged from that custody 
by a court commissioner of Dane county in Wiscon- 
sin, authorized by the laws of that State to issue writs 
of habeas corpus; and this order was subsequently af- 
firmed by the Supreme Court of the State. This judg- 
ment was reversed by the Supreme Court of the 
United States, on the ground as stated by Mr. Justice 
Field, that ‘‘a State judge has no jurisdiction to issue 
awrit of habeas corpus, or to continue proceedings 
under it when issued, for the discharge of a person 
held under the authority, or claim and color of the au- 
thority of the United States by an officer of that govern- 
ment.”* 

Such in their substantial facts and in what was de- 
cided, are the cases cited by Judge Sawyer. The 
question then is, whether these cases are so parallel 
to a case of inter-State extradition that the doctrine 
established in respect to the former is equally appli- 
cable to the latter. The judge assumes such a paral- 
lelism, and then proceeds to the obvious conclusion. 

There can be no doubt that the governor of a State, 
in issuing his warrant forthe arrest and delivery of a 
fugitive criminal, upon the demand of the governor 
of another State, is acting under the authority or color 
of the authority of the United States, and conse- 
quently that the arrest and detention are under color 
of the same authority. The arrest and detention pur- 
port to be under the authority of the United States; 
and the Supreme Court of the United States, in Prigg 
v. Commonwealth of Pennsylvania, 16 Pet. 539, declared 
the law of Congress giving to State governors this au- 
thority to be constitutional. It is on this ground that 
the Federal courts have claimed and exercised juris- 
diction in extradition cases. Za parte Smith, 3 Mc- 
Lean, 121; Matter of Titus,8 Ben. 411; Matter of John 
Leary, 10 id. 197; and In re Doo Woon, 18 Fed. Rep. 
898. An arrest for extradition is, in this respect, essen- 
tially parallel to the cases cited by Judge Sawyer. 

Is it also true that a State governor in ordering the 
arrest and delivery of a fugitive criminal, the State 
sheriff or officer making the arrest, and the agent of 
the demanding State who receives the fugitive into his 
custody, are officers of the United States, and that in 
this respect, an extradition case is essentially parallel 
to the cases cited by Judge Sawyer? He answers this 
question in the affirmative, saying that they “pro hac 
vice are officers or agents of the United States,” with- 
out giving any reasons for this opinion. 

No significance is to be attached to the phrase ‘pro 
hac vice’’ as used in this connection, since neither the 
Constitution nor the law knows any thing about offi- 
cers of the United States who are merely such “ pro 
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hac vice,’’ as distinguished from those who are really 
officers or agents of the United States. Officers of the 
United States are not made by any “pro hac vice” 
process. One who is not such an officer cannot be 
made such by the judicial prefix of ‘‘ pro hac vice.” 

The law of Congress certainly does not, in express 
terms, make the persons engaged in condueting 
an extradition process officersof the United States, 
or imply that such is their official character. It im- 
plies just the opposite. It speaks of ‘the executive 
authority ’’ of the demanding State, and of ‘‘ the exe- 
cutive authority’ of the State required to make the 
delivery, and of “the agent” appointed and commis- 
sioned by the former authority to receive the fugitive, 
and says nothing about the sheriff or other State offi- 
cers who may be ordered by the governor to make the 

.arrest. This surely is not adescription of an officer 
of the United States. The forms of expression used 
do not suggest the idea; and there is nothing in the 
extradition provision of the Constitution to suggest 
it. 

One of the necessary features of an officer of the 
United States is an office created by a law of the 
United States, to be held and occupied by a lawful 
incumbent, towhich powers and duties are attached 
by law, and which generally is a source of emolument 
to the incumbent as a compensation for his services. 
Now the extradition law of Cougress creates no office 
of any description, and does not assign the extradi- 
tion process to any Federal office already established 
by law. What it doves is to assign the duty of its exe- 
cution, in the circumstances specified, tothe governor 
of the State to whom the demand is addressed by the 
governor of another State, and also toimply that the 
latter governor will appoint an agent to receive the 
fugitive, which agent it empowers to dothe work com- 
mitted to him by the governor that appointed him 
for the service. There is here no creation of an office, 
and certainly not a Federal office. 

Another feature of an office of the United States we 
have in the fact that he must be appointed to an of- 
fice by the President, with the advice and consent of 
the Senate; and if Congress shall so determine by law 
in respect to ‘inferior officers’ of the United States, 
the appointment of such an officer may be made by the 
President alone, by the courts of law, or by the heads 
of departments. Const., art. 3,82. The Constitution 
knows nothing about an officer of the United States 
exceptas he is appointed to an office of the United 
States in this way. It surely will not be claimed that the 
extradition law of Congress contains any such appoint- 
ment. It does not purport to doso;and if it did, it 
would be unconstitutional, since the appointing power 
is not vested in Congress. Congress may establish 
offices of the United States by law; but it is not its 
prerogative to appoint their incumbents. 

A third feature marking an officer of the United 
States is that of responsibility to the United States in 
respect to the performance of the duties of his office, 
and of liability to removal therefrom under the regu- 
lations of law, and also to prosecution for misdemean- 
ors in office. Does this feature attach to the governor 
of a State under the extradition law of Congress, or 
under any other law enacted by Congress? Far other- 
wise. The matter of fact is, according to the decision 
in Kentucky v. Dennison, 24 How. 66, that a State 
governor may, if he chooses, execute this extradition 
law, and may, if he chooses, refuse to do so, without 
any responsibility to the United States in case of re- 
fusal, and without any power in the United States to 
compel him todo otherwise. He is, in this respect, 
beyond the control of the United States by any co- 
ercive or punitive measure, beyond the reach of a 
mandamus or an impeachment by any agency of the 
general government. Whether he shall perform the 





duty assigned to him by Congress is a question over 
which Congress cannot by law exercise the least con- 
trol; and no court of the United States is or can be 
empowered to exert any control over him. He is,in this 
respect, as independent of the United States as is the 
Czar of Russia. 

‘It is not true then that the governor of a State is 
under the extradition law of Congress, an officer of the 
United States in either demanding or delivering up 
fugitive criminals. He lacks the three fundamental 
characteristics of such an officer. To call him such is to 
apply the title tohim when tbe essential meaning is 
absent; and to make the mere phrase, without the 
meaning, the basis for a judicial inference is nota 
sound process of legal reasoning. 

The Supreme Court of the United States, speaking 
through Mr. Justice Swayne in Zaylor vy. Tuintor, 16 
Wall. 366, 370, and referring to cases of extradition un- 
der the Constitution and the law of Congress, said: 
‘*Tn such cases the governor acts in his official charac- 
ter, and represents the sovereignty of the State in giv- 
ing efficacy to the Constitution of the United States 
and thelawof Congress. If he refuse, there is no 
means of compulsion.” 

The “‘ official character’ of the governor of a State 
is that of the supreme executive authority of a State; 
and according to the doctrine here stated, he acts, 
when executing the extradition provision of the Con- 
stitution and the law, not as a Federal agent or officer, 
but in “his official character”? as governor; and in so 
doing, he represents not the sovereignty of the United 
States, but that of the particular State of which he is 
governor, and which acts through him. The manner 
of the action is regulated by the law of Congress; but 
the action itself isthat of a sovereign State through 
its chief executive magistrate. This is certainly true 
in respect to the demanding State; and the Supreme 
Court of the United States, following the natural and 
obvious meaning of the law, says that the same is 
true in respect'to the State asked to make the deliv- 
ery. 

Inter-State extradition then, though regulated by 
Federal law, is a transaction between two independent 
and sovereign States, considered in their political 
character; and each State acts through its governor, 
and he acts for the Statein ‘‘ his official character” as 
governor, and in so acting he ‘“‘represents the sove- 
reignty ’ of that State, The process of the extradi- 
tion, so far as the work of actual execution is con- 
cerned, is exclusively a matter of State agency, and is 
made such by the Jaw of Congress. The demand is by 
a State governor. The delivery is by a State gover- 
nor. The warrant of arrest is issued by such a gover- 
nor. The actual arrest is made by a State officer. The 
party receiving the fugitive is a State officer, deriving 
his appointment from the demanding governor. To 
make this agency a Federal agency is to give it a char- 
acter which the law does not assign to it, and which, 
as a matter of fact, it does not possess at all. 

How, it may be asked, can these State officers exe- 
cute a law of the United States? This question ap- 
plies only to the governors of States, since the other 
State officers involved in the matter derive their au- 
thority from them, and are simply their agents; and 
as to governors, the proper answer is that Congress, by 
alaw which the Supreme Court of the United States 
has declared to be constitutional, and which must 
therefore be taken to be valid for this purpose, has 
seen fit in this partignlar case to give them the power 
to execute a law of Whe United States. The fact that 
they possess this power is explained by the law itself; 
and with the wisdom of the legislation we have noth- 
ing to do in this inquiry. 

Congress has provided, in respect to the election of 
senators of the United States, that ‘‘it shall be the 
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duty of the executive of the State from which any 
senator has been chosen, to certify his election under 
the seal of the State to the President of the Senate of 
the United States,’’ and that the certificate ‘‘ shall be 
countersigned by the secretary of State of the State.”’ 
Rev. Stat., §§ 18, 19. So also Congress has provided 
that the executive of each State shall cause lists of 
presidential electors of such State to be made and cer- 
tified, and delivered to them on or before the day of 
their meeting to cast their votes. Rev. Stat., § 136. 
Here are laws of the United States to be executed by 
State governors; and yet nobody has ever supposed 
that these governors become Federal officers or act as 
such in executing these laws. And there is no more 
reason for adopting this supposition when they exe- 
cute the extradition law of the United States. 

Assuming then, without pursuing the argument to 
greater length, that the process of inter-State extradi- 
tion though regulated by a law of the United States, 
and conducted under the authority of that law, is 
nevertheless a process executed by State officers, we 
see at once that the cases cited by Judge Sawyer are 
not in this respect parallel to a case of extradition. It 
may be true, and according to the ruling of the Su- 
preme Court of the United States it is true, thata 
party in custody under color of the authority of the 
United States by an officer thereof cannot be reached 
by a writ of habeas corpus issued by a State judge ora 
State court. But it does not by any means follow that 
a party in custody bya State sheriff, as a fugitive 
criminal, under a warrant issued by a State governor, 
cannot be reached by such a writ of habeus corpus. 
The Supreme Court of the United States did not, in 
the cases cited, affirm any such proposition; and 
hence the cases do not prove the conclusion drawn 
from them by Judge Sawyer. They are not parallel 
toacase of extradition in one very important par- 
ticular. 

There is another important particular in which the 
cases of Booth and Tarble are not parallel to an extradi- 
tion case. The government of the United States was, 
inthe former, actually enforcing its own custody 
against these parties, prosecuting and punishing the 
one for crime against the laws of the United States, 
and holding the other as an enlisted soldier of the 
United States. It was very properly said by the 
Supreme Court of the United States that if a State 
court could, by habeas corpus, interfere with this cus- 
tody and discharge the parties therefrom, then 
whether the general government could exercise its 
constitutional powers or not by its own courts and 
officers would depend upon the judgment and pleas- 
ure of State courts. They would have the power to 
arrest the operations of the general government, by 
discharging those whom it held in custody. 

In an extradition case, however, the general govern- 
ment is not seeking to enforce a law against anybody. 
It makes no charge, frames no indictment, and holds 
nobody in custody. Itis notin the act of exercising 
its authority against anybody. It holds no relation to 
the case, except that of having furnished through Con- 
gress the law by which the case is to be governed; and 
itis in this sense,and this only, that the case comes 
under the authority or color of the authority of the 
United States. A State,and not the general govern- 
ment, is pursuing the remedy furnished by law. A 
State, and not the general government, is asked to ex- 
ercise its power. Ifthe party be arrested, a State, 
and not the general government, holds him in custody. 
This differs very widely from the cases of Booth and 
Tarbie, in which the general government was exercis- 
ing its power and had the parties in custody, and in 
which a State court undertook to interfere with that 
custody. 

The fact is that a case of inter-State extradition, as 





it exists under the Constitution and the law, is com- 
plex in its character, and needs to be looked at on all 
sides in order fully to understand it. This complexity 
grows out of our duplicate system of government 
operating within the same territory and upon the same 
people. 

There is in this case a Federal element, consisting in 
the fact that the party arrested and held, as a fugitive 
criminal, is so arrested and held under color of the au- 
thority of the United States. This fact brings the 
case within the habeas corpus jurisdiction of a Federal 
court, as defined in section 753 of the Revised Statutes 
of the United States, expressly extending such juris- 
diction to any party who ‘“‘is in custody under or by 
color of the authority of the United States.’’ The Fed- 
eral courts have proceeded upon this basis. 

This however is not the whole of the case. There is 
another side toit. Itis just as true that the party 
arrested and held as a fugitive from justice, is 80 
arrested and held by State agency and State officers; 
and this fact furnishes a legal ground for the habeas 
corpus jurisdiction of State courts in such a case. The 
ground is not the one that justifies the Federal habeas 
corpus; yet it is equally valid. State courts have as- 
sumed and exercised the jurisdiction for some reason ; 
aud there is no other valid basis for it except the fact 
that the restraint of liberty is by State agency. If the 
agency were purely Federal, then we concede that the 
jurisdiction would be exclusive in the Federal 
courts. 

The attorney-general of Illinois in 1842, in Ex parte 
Smith, 3 McLean, 121, reasoning wholly from that side 
of the question which relates to State agency in the 
arrest and detention, claimed that the Circuit Court 
of the United States had no jurisdiction in the case, 
because the arrest of Smith was ‘‘under and by color 
of authority of the State of Illinois, by the officers of 
Illinois,” and not ‘‘by any officers of the United 
States.’’ The court however asserted and exercised 
jurisdiction on the ground of the law of the United 
States relating to inter-State extradition, and giving 
authority to State governors to order such arrests, 
while it did not deny that a State court might have ex- 
ercised jurisdiction in the same case, if applied to for 
this purpose. 

Judge Sawyer, on the other hand, reasoning exclu- 
sively from the fact that the process of extradition is 
authorized by a law of the United States, and assum- 
ing that the execution of this law is in legal effect that 
ofa Federal agency, and further assuming that the 
cases of Booth and Tarble are parallel to ano extradi- 
tion case, completely reverses the theory set up by the 
attorney-general of Illinois in the case of Smith, and 
comes to exactly the opposite conclusion. His doc- 
trine is that State courts have no habeas corpus juris- 
diction in extradition cases, and that the whole juris- 
diction to inquire in such cases into the cause of the re- 
straint of liberty is exclusively vested in the Federal 
courts. 

The opinion of the attorney-general of Illinois in the 
case alluded to is contradicted by the well-settled 
practice of the Federal courts; and the opinion of 
Judge Sawyer is equally contradicted by the uniform 
practice of the State courts. Neither represents the 
judicial opinion of this country. The doctrine of con- 
current jurisdiction having its basis in the complex 
character of an extradition case, made up in part of 
Federal elements and in part of State elements, is the 
only doctrine that is in harmony with this opinion, or 
with the practice founded upon it, or with the facts 
that form the legal materials of the case. 

The fact that the Federal courts have a habeus corpus 
jurisdiction in extradition cases is not of itself any 
reason why State courts should not have a similar jur- 
isdiction in the same class of cases, since under the 
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Constitution, and the law there are several classes of 
cases in which the jurisdiction of these courts is con- 
current. We think that extradition cases form one of 
of these classes; and this view is the one sustained by 
the practice of both classes of courts. 

SAMUEL T. SPEAR. 


—__>—__—_—— 


LIABILITY OF INFANT FOR GOODS PURCHASED 
ON CREDIT. 


NEW HAMPSHIRE SUPREME COURT. 


HALL Vv. BUTTERFIELD.* 


An infant who purchases goods on credit, and does not return 
them, is liable for so much of the price as is equal to the 
benefit derived by him from the purchase. 

The question of the amount of benefit received by the infant 
is one of mixed law and fact, to be found by the tribunal 
trying the facts. 

SSUMPSIT, to recover for goods sold and deliv- 
ered. The defendant pleaded infancy, and the 
question was reserved whether that wasa bar to the 
plaintiff's recovery. The defendant was engaged in 
trade, and the goods were purchased by him for the 
purposes of trade, and were not necessaries within the 
ordinary meaning of that term. 

Srantey, J. The defendant interposes the plea of 
infancy as a bar to the plaintiff's right to recover, and 
so far as this right depends on an express contract, it 
is acomplete answer. The express contract on which 
the plaintiffs rely was voidable at the defendant’s 
election, but it does not necessarily follow, because 
the defendant exercises his privilege to avoid the con- 
tract, that he is under no liability to the plaintiffs. 

The right of infants, lunatics, persons non compos 
mentis, and drunkards, when in such a state as to be 
entirely deprived of reason, to avoid their contracts, 
is placed on the same ground. ‘They are considered 
to be devoid of that freedom of will, combined with 
maturity of reason and judgment, essential to enable 
them to give the assent necessary to make a valid con- 
tract. To protect them from fraud and imposition, to 
which from their want of understanding and imma- 
turity of judgment they are exposed, they are permit- 
ted to allege their want of capacity to bind themselves 
by contract. But this privilege is to be used as a shield, 
not as a sword; not to do injustice, but to prevent it. 
Zouch v. Parsons, 3 Burr. 1794; Seaver v. Phelps, 11 
Pick. 304; Allis v. Billings, 6 Met. 415; Hallett v. 
Oates, 1 Cush. 296; Taft v. Pike, 14 Vt. 405; Lincoln v. 
Buckmaster, 32 id. 652; Matter of Barker, 2 Johns Ch. 
233; Sanford v. Sanford, 62 N. Y. 553, 557; Squier v. 
Hydliff, 9 Mich. 274; Spicer v. Earl, 41 id. 191; Allen 
v. Berryhill, 27 Iowa, 540; Benj. Sales, § 21; 1 Pars. 
Cont. 293; Chit. Cont. 135, 136, 141; 1 Fonbl. B.1, ch. 
2,84; Bing. Inf. 63; Ewell L. C. 588. 

But while the disabilities of these different classes 
of persons and the reasons on which they are placed 
are the same, and they equally require protection, the 
application of the principles of law governing their 
rights and liabilities and their status has been widely 
different, and has undergone marked changes from 
time to time. Under the ancient common law, luna- 
tics were allowed to show their lunacy in defense of 
their alleged contracts, 2 Bl. Com. 291, but later, in the 
times of Edward III, “a scruple began to arise 
whether a man should be permitted to blemish him- 
self by pleading his own insanity. Under Henry VI, 
this way of reasoning * * * was seriously adopted 
by the judges * * * and from these loose authori- 
ties, which Fitzherbert does not scruple to reject as 





*To appear in 59 New Hampshire Reports. 








being contrary to reason, the maxim that a man shall 
not stultify himself hath been handed down as settled 
law.”’ 2 Bl. Com. 291, 292; Bac. Abr., Idiots and Luna- 
tics, F. The reason assigned for this maxim was that 
a man cannot know in his sanity what he did when he 
was insane, Stroud v. Marshall, Cro. Eliz. 398; Cross 
v. Andrews, id. 622; or as stated by Littleton, ‘no 
man of full age shall be received in any plea by the 
law to disable his own person.’’ Co. Litt. B.3, 247 0b. 
That such a doctrine ever could have been held to be 
law seems incredible, for to use the language of Wil- 
mot, J., it does seem to be very unaccountable that a 
man should be at liberty to avoid his own acts caused 
by the duress of man and not those caused 
by the duress of Heaven. Wilm. Op. 155; 5 Bac. Abr. 
(Bouv. ed.) 26. ‘How so absurd and mischievous a 
maxim could have found its way into any system of 
jurisprudence, professing to act upon civilized beings, 
is a matter of wonder and humiliation. There have 
been many struggles against it by eminent lawyers in 
all ages of the common law; but it is perhaps some- 
what difficult to resist the authorities which assert its 
establishment in the fundamentals of the common law 
—a circumstance which may well abate the boast, so 
often and so rashly made, that the common law is the 
perfection of human reason.”’ Story Eq., § 225. But 
this doctrine has been exploded as manifestly against 
natural justice, 2 Kent. Com. 451, and it has been 
finally considered, in this and other jurisdictions, that 
lunatics and persons non compos mentis may show 
their incapacity asa defense to their contracts. In- 
deed this doctrine seems now well established in this 
country. Lang v. Whidden, 2 N. H. 435; Burke v. 
Allen, 29 id, 106; Mitchell v. Kingman, 5 Pick. 431; 
Rice v. Peet, 15 Johns. 503; 5 Bac. Abr. (Bouv. ed.) 
26; 2 Kent Com. 451, 452, and notes and authorities 
passim. 

Again, it was formerly held that the contracts of 
lunatics and persons non compos mentis were abso- 
lutely void, Thompson v. Leach, 3 Mod. 301; Gore v. 
Gibson, 13 Mee. & W. 623; Chit. Cont. 24, ,139; but this 
has been seriously questioned, and it is now held that 
they are voidable only, Wait v. Maxwell, 5 Pick. 217; 
Allis v. Billings, 6 Met. 415; S. C., 2 Cush. 19; /ngra- 
ham v. Baldwin, 9 N. Y. 45; Met. Cont. 80; Pars. N. 
& B. 151; 2 Hill, R. P. 408, $16; and that where a con- 
tract is entered into in good faith with a lunatic or a 
person non compos mentis, and is for the benefit of 
such person, courts of law, as well as equity will up- 
hold it. MeCrillas v. Bartlett, 8 N. H. 569; Young v. 
Stevens, 48 id. 133; Mut. Life Ins. Co. v. Hunt, 79 N. 
Y. 541; Hallett v. Oakes, 1 Cush. 296; Molton v. Cam- 
roux, 2 Welsby H. & G. 487; 8S. C.,4 id. 17; Elliot v. 
Ince, 7 De G., M. & G. 475; Bazter v. Earl of Ports- 
mouth, 5 Barn. & C. 170; Neill v. Morley, 9 Ves., Jr., 
478; Brown v. Jodrell, 3 Car. & P. 30; Gore v. Gibson, 
supra; 1 Pars. Cont. 386; Benj. Sales, § 29; Story Eq., 
§ 228. Greenleaf states the doctrine thus: Where 
goods have been supplied to a party which were neces- 
saries, or were suitable to his or her station or employ- 
ment in life, and which were furnished under circum- 
stances evincing that no advantage of his or her men- 
tal infirmity was attempted to be taken, and which 
have been enjoyed by such party, then he or she is 
liable at law, as well as in equity, for the value of the 
goods. 2 Gr. Ev., § 369; Kendall v. May, 10 Allen, 62. 

From this brief review, it is seen that there has been 
a change in the law relating to the rights and liabili- 
ties of lunatics and persons non compos mentis, from 
absolute liability upon all contracts to no liability up- 
on any contract, and from that to a liability limited 
by the benefit received. This latter doctrine places 
their rights and liabilities upon broader, more rational 
and just grounds than they have ever been before, for 
it regards the rights of both parties, treats both parties 
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to the contract as equally under the protection of the 
law, the lunatic and the person non compos mentis, by 
allowing them to rescind their contracts, accounting 
for the benefit received from it; the other party, by 
allowing him to recover to the extent of the benefit 
received by the lunatic. 

The privilege accorded to infants to avoid their con- 
tracts rests on the same ground as that accorded to luna- 
tics and persons non compos mentis, protection against 
fraud to which by reason of their immaturity of judg- 
ment they are liable. So faras relates to their con- 
tracts, these different classes of persons are said to be 
parallel, both in law and reason. Seaver v. Phelps, 11 
Pick. 304; Breckenridge’s Heirs v. Ormsby, 1 J. J. 
Marsh. 236; Thompson v. Leach, 3 Mod. 301; 1 Pars. 
Cont. 293; Story Eq., §§ 223, 224, 242, and authorities 
passim. But the principles applicable to their con- 
tracts have not been the same, and even with regard 
to the contracts of infants the law has been materially 
changed. Until the decision in Zouch v. Parsons, 3 
Burr. 1794, none of the contracts of minors were en- 
forceable. They were all either void or voidable. Bac. 
Abr., Infant I, 3; Com. Dig., Enfant B, 5; Lloyde v. 
Gregory, Cro. Car. 502. But in Zouch v. Farsons, 
supra, it was held that infants were liable on their 
contracts for necessaries on the ground of necessity, 
and because they were of benefit to the infant. Lord 
Mausfield said, page 1801: ‘‘ Great inconveniences must 
arise to others if infants were bound by no act. The 
law therefore at the same time that it protects their 
imbecility and indiscretion from injury through their 
own imprudence, enables them to do binding acts for 
their benefit * * *. A third rule, deducible from 
the nature of the privilege that is given as a shield and 
not as a sword, is, that it never shall be turned into an 
offensive weapon of fraud or injustice * * *. The 
end of the privilege is to protect infants. To that ob- 
ject therefore all the rules and their exceptions must 
be directed.”’ In Drury v. Drury, cited in Maddon v. 
White, 2'T. R. 159, Lord Mansfield laid it down as a 
general principle, that if an agreement be for the bene- 
fit ofan infant at the time, it shall bind him; and 
Buller, J., said Lord Hardwicke afterward adopted 
this rule. But this broad principle announced by Lord 
Mansfield, and which seems so just and wise, and 
which secures to infants all the protection necessary 
to save them from the consequences of immaturity of 
judgment and understanding, has been limited so that 
under it they have only been held liable, upon an im- 
plied contract for necessaries, such as necessary meat, 
drink, apparel, medicine and instruction, and if mar- 
ried, provision for wife and children. Bing. Inf. 87. 
Recently the term has been extended to include coun- 
sel fees, in cases involving their liberty. Barker v. 
Hibbard, 54 N. H. 539; McCrillas v. Bartlett, 8 id. 569. 
Formerly it was held by some authorities that they 
could not be allowed to rescind their contracts in re- 
gard to either personal or real property until after 
coming of age; but this has been modified so that as to 
their contracts in regard to personal property, they 
may rescind as well before as after. Carr v. Clough, 
26 N. H. 289, 291; Roof v. Stafford, 7 Cow. 179; Staf- 
ford v. Roof, 9 id. 626; Zouch v. Parsons, supra. So 
they were formerly allowed to rescind, and recover 
what they had paid on their contracts without restor- 
ing what they had received. But this has been 
changed, and it is now held that they cannot rescind 
without restoring or offering to restore the considera- 
tion, if remaining in specie, and in the possession or 
control of the infant and capable of return; and in 
some jurisdictions it is now held that where the con- 
sideration cannot be restored, the infant before he can 
be allowed to rescind, must place the adult in as good 
condition as though he had returned the consideration 
or he must account for the value of it. Carr v. Clough, 











supra; Heath v. West, 28 N. H. 101, 110; Locke v. 


Smith, 41 id. 346, 353; Young v. Stevens, 48 id. 133, 137; 
Heath v. Stevens, id. 251; Kimball v. Bruce, 58 id. 327; 
Price v. Furman, 27 Vt. 268; Badger v. Phinney, 15 
Mass. 359; Riley v. Mallory, 33 Conn. 201, 207; Ewell 
L. C. 128, 125; 2 Kent. Com. 236, 240; Benj. Sales, § 27, 
note. This is especially the case in contracts for ser- 
vices, where the infant seeks to avoid his contract and 
recover what his services are reasonably worth; and 
this allows the adult to set off against the value of the 
plaintiff's services the reasonable value of what the 
infant has received on account of such services; or in 
other words, the infant is entitled to recover for the 
benefit which the adult has derived from the services 
performed by him. Lufkin v. Mayall, 25 N. H. 82; 
Locke v. Smith, supra; McCrillis v. How, 3 N. H. 348; 
Vent v. Osgood, 19 Pick. 572; Stone v. Dennison, 13 id. 
1; Breed v. Judd, 1 Gray, 455; Gaffney v. Hayden, 
110 Mass. 137; Howie v. Lincoln, 25 Vt. 206; Harney v. 
Owen, 4 Blackf. 337; Squier v. Hydliff, 9 Mich. 274; 
Spicer v. Earl, 41 id. 191; Whitmarsh v. Hall, 3 Den. 
3875; Makarell v. Bachelor, Cro. Eliz. 581; Jve v. Chester, 
Cro. Jac. 560; Ewell L. C. 109. 

Again, as has been shown, infants were formerly 
held liable on their contracts for necessaries; but it is 
now held that they are liable, not by virtue of any 
contract, but on the ground of an implied legal lia- 
bility based on the necessity of the situation. Bing. 
Inf., Bennett’s notes, 87. 

It is apparent that the tendency of the later decisions 
is to enlarge the liabilities and obligations of infants; 
and while the liability has not in their case been ex- 
tended so far as it has in regard to lunatics and per- 
sons non compos mentis, the principle on which it rests 
is the same. The grants of infants and persons non 
compos are parallel, both in law and reason. Zhomp- 
son v. Leach, 3 Mod. 301; Seaver v. Phelps, 11 Pick. 
304; Breckenridge’s Heirs v. Ormsby, supra. In view 
of these facts, no reason appears why the wise and just 
principle enunciated by Lord Mansfield should not be 
given its full force, and the rights and obligations of 
lunatics, persons non compos mentis, drunkards when 
in such a state as to be entirely bereft of reason, and 
infants, be placed on the same ground. The obligation 
to account only for the benefit actually received se- 
cures ample protection from fraud and imposition, and 
at the same time prevents the privilege from being 
used to perpetrate fraud. It prevents their disability 
from being ‘‘ not their protection merely, but an ex- 
traordinary legal ability to rob others; not a shield, 
but a sword; not a mere legal incapacity to be plun- 
dered by their fellow men, but a _ vast capacity to 
plunder them with impunity.”’ 

The right to recover for necessaries is given, because 
the infant has derived a benefit therefrom. It is upon 
no other ground. If the benefit is the foundation of 
the right, why should it be limited to necessaries? It 
cannot be said that the infant, if engaged in trade or 
business, may not derive a benefittherefrom. If bene- 
fit obtained by the infant is the test in one case, why 
not make it the test in all cases? This has been made 
the test in the case of lunatics and persons non compos 
mentis, and it should be applied in the case of infants. 
The true rule is that the contract of an infant or 
lunatic, whether executed or executory, cannot be 
rescinded or avoided without restoring to the other 
party the consideration received, or allowing him to 
recover compensation for all the benefit conferred 
upou the party seeking to avoid the contract. The 
question whether the infant bas received a benefit, 
like the question of what are necessaries, and what 
sum the infant ought to pay for them, or the 
question of negligence or ordinary care, and 
other similar questions, is one of mixed law 
and fact. No uniform rule can be established. A con- 
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tract which under some circumstances to one person 


might be beneficial, under others and to another might 
be injurious. In no two cases are we likely to find the 
same facts; and it must always be for the trier to: ap- 
ply the law to the facts, and determine whether the 
infant has been benefitted, and to what extent. Bing. 
Inf., Bennett’s notes, 88. 

Our conclusion is that the plea of infancy is not a 
bar to the plaintiff's recovery, but that they may re- 
cover to the extent of the benefit received by the de- 
fendant, not exceeding the price he agreed to pay for 
the goods, 


Case discharged. 
———_q_____— 


ATTORNEY'S LIEN ON JUDGMENT— RIGHT OF 
SET-OFF. 


NEW YORK SUPERIOR COURT, FEBRUARY, 1884. 


NAYLOR Vv. LANE. 

An agreement etween the defendant in an action and his at- 
torney, that the costs to accrue in the action shali belong 
to the attorney as compensation for his services, is valid 
and operates as an assignment of such costs to the at- 
torney. 

No notice of the assignment is necessary, and the judgment 
subsequently entered in favor of the defendant is not a 
proper subject of set-off against a judgment previously 
recovered by the plaintiff against the defendant. 
PPEAL from an order granting a motion to off- 

set judgments. 


Oswald P. Backus, for appellant. 
Charles E. Crowell, for respondent. 


O’GorRMAN, J. This action was tried and a verdict 
rendered for the defendant, and judgment duly 
entered therein for the sum of $180.63, the same being 
for costs and disbursements on June 19, 1883. On the 
same day, D. A. Hulett, the attorney for the defendant 
Lane, served on the attorney of the plaintiff, notice of 
entry of said judgment, together with a notice of his 
own lien on said judgment to the full extent thereof 
for his taxed costs, etc. On the same day and before 
entry of said judgment in favor of the defendant Lane, 
a judgment was entered in this court in another action 
in favor of the plaintiff herein for $331.64 against said 
Lane, and James A. Bills on a joint and several in- 
debtedness to said plaintiff; nothing has been paid on 
either of these judgments. 

A motion was made at Special Term on the part of 
said Naylor, the plaintiff in both of said actions, that 
the judgment obtained by the said defendant Lane, 
against said Naylor, in the first mentioned action 
should be set off against the judgment obtained by the 
said Naylor in the action secondly above mentioned, 
by reducing the amount of the said judgment against 
Lane, and that the judgment in favor of said Lane, 
and against the plaintiff, should be conceded and 
satisfied of record. In opposition to the motion an 
affidavit of said Hulett, attorney of said Lane, was 
read, setting forth that he had been the attorney for 
said Lane in said action in which judgment had been 
recovered in favor of said Lane and against the plaint- 
iff Naylor. That he has not been paid for his profes- 
sional services in said action by said Lane, and be- 
lieves that he will not be paid by him. That from the 
time of his employment by said Lane, there had been 
an agreement with Lane that all costs recovered in the 
action should belong to him, Hulett, and not to the 
defendant. The learned judge at the Special Term 
granted the said motion to set off, and the defendant 
Lane has appealed. 

It seems to me that the appeal must be sustained. 

The effect of setting off one judgment against the 





other ip this case is that the amount of the judgment 


in favor of defendant Lane for costs has been paid by 
the plaintiff to Lane, whereas it did not belong to 
Lane, but to Lane’s attorney as taxed costs in the ac- 
tion and by special agreement with Lane, of which the 
plaintiff had notice. The lien of the attorney on a 
judgment recovered for the amount of his costs, ete., 
is well settled and has sometimes been regarded as an 
equitable assignment of the judgment to him. Mar- 
shall v. Meech, 51 N. Y. 143; Demmick v. Cooley, 5 
Civ. Pro. R. 146, citing Coughlin v. N. Y. Central R. 
R., 71 N. Y. 443; Wright v. Wright, 70 id. 96. 

To protect the attorney’s lien in the case at bar there 
was no necessity that notice should have been served 
on the plaintiff. Molowchney v. Kavanagh, 3 Civ. Pro. 
R. 255. 

Notice in this case however was given, and no settle- 
ment of the litigation between the parties themselves 
by set-off or otherwise, which defeated the lien of the 
attorney, was proper. Jn re Bailey,4 Civ. Pro. R. 
143; Sanders v. Gillett, 8 Dailey, 184, and Garner v. 
Gladwin, 12 Weekly Dig. 10 (the cases cited in the 
argument below), seem to me to differ in their essen- 
tial elements from the case at bar and are not control- 
ling. The order appealed from should be reversed 
and the motion denied with $10 costs. 

Sedgwick, C. J., concurred, citing Perry v. Chester, 
53 N. Y. 250. 

PRESUMPTION IN FAVOR OF CERTIFICATE OF 
ACKNOWLEDGMENT. 
SUPREME COURT OF THE UNITED STATES, 
DECEMBER 17, 1883. 


Youne v. DUVALL. 

In a suit to set aside a deed of trust executed to secure the 
payment of a note signed by husband and wife, and the 
acknowledgment of which was certified as required by 
law, it was in proof that the wife signed the note and the 
deed, having an opportunity to read both before signing 
them ; she was before an officer competent to take her 
acknowledgment, and he came into her presence, at the 
request of the husband, to take it ; and she knew, or could 
have ascertained, while in the presence of the officer, as 
well to what property the deed referred as the object of 
its execution. Held, that the certificate must stand 
against a mere conflict of evidence as to whether she 
willingly signed, sealed and delivered the deed, or had its 
contents explained to her by the officer, or was examined 
privily and apart from her husband ; and that even if it be 
only prima facie evidence of the facts therein stated, it 
cannot be impeached, in respect to those facts, except 
upon proof which clearly and fully shows it to be faise or 
fraudulent. 

—_— from the Supreme Court of the District of 

Columbia. The opinion states the case. 

HARLAN, J. It is provided by the Revised Statutes 
of the United States, relating to the District of Colum- 
bia, that ‘when any married woman shall be a party 
executing a deed for the conveyance of real estate or 
interest therein, and shall only be relinquishing her 
right of dower, or when she shall be a party with her 
husband to any deed, it shall be the duty of the 
officer authorized to take acknowledgments, 
before whom she may appear, to examine her 
privily and apart from her husband and to explain to 
her the deed fully;”’ further, ‘if upon such privy ex- 
amination and explanation, she shall acknowledge the 
deed to be her act and deed, and shall declare that she 
had willingly signed, sealed and delivered the same, 
and that she wished not to retract it, the officer shall 
certify such examination, acknowledgment and de- 
claration, by a certificate annexed to the deed and 
under his hand and seal,” to the effect indicated in the 
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form prescribed by the statute. Rev. Stat. Col., § 
450. 

It is also provided that ** when a privy examination, 
acknowledgment, and declaration of a married woman 
is taken and certified and delivered to the recorder of 
deeds for record, in accordance with the provisions of 
this [the 14th] chapter, the deed shall be as effectual in 
law as if she had been an unmarried woman; but no 
covenant contained in this deed shall in any manner 
operate on her or her heirs, further than to convey ef- 
fectually her right of dower or other interest in the real 
estate which she may have at the date of the deed.” 
Id., § 452. 

These statutory provisions being in force, there was 
placed upon record in the proper office in the District 
of Columbia, on the 17th day of November, 1875, a deed 
of trust purporting to have been executed by Mark 
Young and Virginia Young, his wife, and to have 
been on the same day, acknowledged before B. W. 
Ferguson, a justice of the peace in and for the District 
of Columbia. The certificate of that officer, under his 
hand and seal, shows that the grantors were personally 
known to him to be the persons who executed the 
deed; that they personally appeared before him, in 
this district, *‘ and acknowledged the same to be their 
act and deed, and the said Virginia Young, wife of 
said Mark Young, being by me [him] examined privily 
and apart from her husband, and having the deed 
aforesaid fully explained to her, acknowledged the 
same to be her act and deed, and declared that she had 
willingly signed, sealed and delivered the same, and 
that she wished not to retract it.” 

This deed of trust conveyed certain real estate, in 
the city of Washington, the property of Mrs. Young, 
to the appellees, Duvall and Holtzman, in trust to se- 
cure the payment of a note executed by the grantors, 
whereby they promised to pay to the order of John 
Little, two years after date, at the National Metropoli- 
tan Bank, the sum of $8,000, with interest at the rate 
of ten per cent until paid. Neither Little, nor the 
present holder of the note, had any knowledge of the 
circumstances attending the execution of the deed. 
Default having occurred in the payment of the debt so 
secured, the trustees advertised the property for sale 
at public auction. Thereupon Mrs. Young instituted 
this suit for the purpose of preventing such sale and to 
obtain a decree declaring the deed of trust fraudulent 
and void, and requiring it to be surrendered for can- 
cellation. 

The bill sets forth several grounds upon which re- 
lief to that extent is asked, but those only deserve 
serious consideration which are embraced by aver- 
ments to the following effect: That the contents of 
the deed were never explained to her; that she signed 
it because she was required, ordered and commanded 
to do so by her husband and a person who was with 
him; that its contents were never known or explained 
to her by the officer; that so far from her having been 
examined, in reference to the deed, privily and apart 
from her husband, the latter remained in the presence 
of herself and the officer on the occasion when it is 
claimed she signed, acknowledged, and delivered it. 

It was in proof that Mrs. Young signed the note and the 
deed, having an opportunity to read the papers before 
signing them; she was was‘before an officer competent 
under the law to take her acknowledgment, and he 
came into her presence for the purpose of receiving it; 
he so came at the request of the husband, who ex- 
pected, by means of the executed deed of trust, to se- 
cure a loan from John Little of the amount specified 
in the note; and she knew or could readily have as- 
certained while in the presence of the officer, as well 
to what property the deed referred as the object of its 
execution. There is however a conflict in the evidence 
as to whether she willingly signed, sealed and delivered 





the deed, or had its contents fully or at all explained 
to her by the officer, or was examined privily and 
apart from her husband. 

It is not necessary to enter upon a review of the ad- 
judged cases bearing upon the general question of the 
effect to be’given to the certificate of an officer taking 
an acknowledgment of a married woman to a convey- 
ance of real estate; for if it be assumed, for the pur- 
poses of this case, that it is only prima facie evidence 
of the facts stated in it, we are of opinion that the in- 
tegrity of the certificate before us has not been success- 
fully impeached. The certificate of the officer states 
every fact essential, under the statute, to make the 
deed, upon its being delivered for record, as effectual 
in law as if Mrs. Young was an unmarried woman. 
The duties of that officer were plainly defined by stat- 
ute. It was incumbent upon him to explain the deed 
fully to the wife, and to ascertain from her whether 
she willingly signed, sealed and delivered the same, 
and wished not to retract it. The responsibility was 
upon him to guard her against coercion or undue influ- 
ence upon the part of the husband, in respect of the 
execution and delivery of the deed. To that end he 
was required to examine her privily and apart from 
the husband. These facts were to be manifested by a 
certificate under his hand and seal. Of necessity aris- 
ing out of considerations of public policy, his certifi- 
cate must, under the circumstances disclosed in this 
case, be regarded as an ascertainment, in the mode 
prescribed by law, of the facts essential to his au- 
thority to make it; and if under such circumstances, 
it can be contradicted, to the injury of those who in 
good faith have acted upon it—upon which question 
we express no opinion—the proof to that end must be 
of such a character as will clearly and fully show the 
certificate to be false or fraudulent. Jnsurance Co. v. 
Nelson, 103 U. 8. 544, 547. The mischiefs that would 
ensue from a different rule could not well be over- 
stated. The cases of hardship upon married women 
that might occur under the operation of such a rule 
are of less cuiisequence than the general insecurity in 
the titles to real estate which would inevitably follow 
from one less rigorous. 

It is sufficient for the disposition of this case to say, 
that even upon the assumption that the certificate is 
only prima facie evidence of the facts stated in it, the 
proof is not of that clear, complete and satisfactory 
character which must be required to impeach the 
official statements of the officer who certified Mrs. 
Young’s acknowledgment of the deed in question. 

The decree must therefore be affirmed. 

Jt is so ordered. 
—_——_—_—_—_ 
NOTE CONTAINING PROMISE TO PAY AT- 
TORNEY’S FEE NOT NEGOTIABLE 
INSTRUMENT. 


MARYLAND COURT OF APPEALS, NOVEMBER 16, 1883. 
MARYLAND FERTILIZING AND MANUFACTURING Co. 
v. NEWMAN.* 

A written promise to pay a specified sum of money two 
months after date, and if not paid when due, to pay all 
costs and charges for collecting the same, with interest, is 
not, in legal contemplation, a negotiable promissory note, 
forasmuch as the costs and charges of collection, part of 
the sum agreed to be paid, are uncertain and contingent. 

= upon promissory note. The opinion states 

the case. Plaintiff appealed from a judgment 
sustaining a demurrer to the complaint. 


Charles H. Gibson, for appellant. 
William R. Martin, for appellee. 





*Appearing in 60 Maryland Reports. 
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Auvey, J. The plaintiffin this case sues as indor- 
see of what is alleged to be a negotiable promissory 
note made by the defendant, and the question is 
whether the instrument sued on is, in legal contem- 
plation, a negotiable instrumentor not. The question 
was raised in the court below by a demurrerto the 
declaration; and the declaration avers that the de- 
fendant, on the 29th of September, 1880, by his promis- 
sory note, payable two months after date, promised to 
pay David C. Avery, or order, $93; payable at the 
Easton National Bank of Maryland; and if not paid 
when due, promised and agreed to pay all costs and 
charges for collecting the same, with interest; and 
that the said Avery indorsed the said note to the 
plaintiff, and the same was duly presented when due 
for payment, and was dishonored, etc. The court 
below ruled the demurrer good, and entered judg- 
ment for the defendant, from which the plaintiff ap- 
pealed. 

A promissory note may, in brief, be defined to bea 
written promise, not under seal, to pay a certain sum 
of money unconditionally. At common law such note 
was not transferable, and by the decision of the courts 
it was not allowed to acquire, by custom among mer- 
chants, the quality of negotiability. Buller v. Cripps, 
6 Mod. 29; Clerk v. Martin, 2 Ld. Raym. 757. But by 
the Stat. 3 and 4 Anne, ch. 9, it was provided ‘that all 
notes in writing that shall be made and signed by any 
person, etc., whereby such person, etc., shall promise 
to pay to any other person, his, her, or their order, or 
unto bearer, any sum of money mentioned in such 
note, shall be taken and construed to be, by virtue 
thereof, due and payable to any such person, etc., to 
whom the same is made payable; and also every such 
note payable to any person, etc., his, her, or their 
order, shall be assignable or indorsable over, in the 
same manner as inland bills of exchange are or may be, 
according to the custom of merchants.”’ The statute 
further provides that actions may be maintained on 
such notes by the payees, or the indorsees thereof, “in 
like manner as in cases of inland bills of exchange.” 
By the statute therefore such promissory notes are 
made commercial instruments, and when they are 
made payable to order or to bearer, they are indor- 
sable and transferable as commercial paper, and are 
placed upon the same footing of inland bills of ex- 
change. Bowie v. Duvall, 1G. & J. 175. 

It is true, no particular form of words is essential to 
constitute a valid promissory note or bill of exchange. 
But there are certain essential elements that every 
valid promissory note must contain, and the principal 
among these is a promise to pay a certain sum of 
money unconditionally. If the note be wanting in 
this respect, while it may be a valid specific agreement, 
and assignable under the provisions of the Code, it 
cannot be treated as a valid, negotiable promissory note 
to be passed by indorsement. It is of great import- 
ance to the use and office of such commercial negoti- 
able instruments as bills and notes, that they should 
be kept free of all conditions and singular and un- 
usual stipulations, such as we find on the face of the 
note in question, whereby their negotiability might be 
seriously clogged or impeded. It would appear to be 
the requirement of the statute, as wellas of the long 
established custom of merchants, that the note to be 
negotiable, should be certain and unconditional, and 
not be trammelled by conditions or contingencies of 
any kind. Inthe note declared on in this case, the 
stipulation for the payment of all costs and charges 
incurred in the collection of the note, introduces an 
element of uncertainty quite inconsistent with the de- 
gree of certainty required as to the sum to be paid. 
The costs and charges of collection could never, with 
accuracy, be known until the collection had been made 
complete; and hence by coupling the certain sum 





mentioned in the note with that which is uncertain, 
and treating the note as an entire contract, it is foran 
unascertained sum, and therefore uncertain on its 
face as to the amount promised to be paid. This as we 
have seen, is not allowable in notes intended to be ne- 
gotiable. 

Notes of similar import to that declared on in this 
case have been under consideration in several of the 
State courts of the country; but it would appear that 
the decided preponderance of authority is against 
holding such notes to be negotiable. 

In Woods v. North, 84 Penn. St. 407, the note sued 
on contained a promise to pay to the order of the 
payee a certain sum of money, “‘and five per cent col- 
lection fee, if not paid when due; *’ and in that case, it 
was held that the note was not negotiable, and that 
the indorser thereon was not liable. That was greatly 
more certain as tu the sum to be paid than the promise 
in this case; for there the rate of percentage for col- 
lection was fixed. Thesame doctrine is, in express 
terms, affirmed, in the recent case of Johnson v. Speer, 
92 Penn. St. 227. 

In the case of First National Bank of New Windsor 
v. Bynum, 84 N. C. 24, the same principle was main- 
tained, and the case of Woods v. North, 84 Penn. St. 
407, applied and affirmed. And in the case of the First 
National Bank of Trenton v. Gaz, 60 Mo. 33, where the 
note, in addition to a sum certain promised to be paid, 
contained a stipulation to pay ten per cent as attor- 
ney’s fee, if the note was not paid at maturity and was 
placed in the hands of an attorney for collection, it 
was held that such note was uot a negotiable instru- 
ment. Seealso Moryanv. Edwards, 53 Wis. 599, and 
Mahoney v. Fitzpatrick, 133 Mass. 151. We might refer 
to several other cases holding the same proposition, 
but we deem it unnecessary. 

In some few States different views have prevailed, 
and notes of similar import and character to that de- 
clared on in this case have been held to be negotiable, 
notwithstanding the stipulation to pay all costs and 
charges of collection; as in the cases of Stoneman v. 
Pyle, 35 Ind. 103; Wyant v. Pottorf, 87 id. 512; Sperry v. 
Horr, 32 Towa, 184, and Seaton v. Scoville, 18 Kans. 433. 
We cannot however adopt the reasoning of those 
cases. 

In two or three States the stipulation in the note for 
the payment of costs and expenses of collection, on 
default of payment, has been treated as a stipulated 
penalty, and as such has been declared void; as in the 
cases of Bullock v. Taylor, 39 Mich. 137, and Wither- 
spoon v. Musselman, 14 Bush, 214. But to declare 
such stipulation void, in order to maintain the negoti- 
able character of the note, is certainly a strong thing 
for the court to do, unless it clearly contravened some 
established principle of law. Parties have the right to 
make their contracts in what form they please, pro- 
vided they consist with the law of the land; and itis 
the duty of the courts so to construe them, if possible, 
asto maintain them in their integrity and entirety. 
While the instrument under consideration may not be 
a valid negotiable promissory note, it does not, by any 
means, follow that it is not a valid contract of another 
description. 

In the case of Smith v. Nightingale, 2 Stark. N. P. 
375, by the instrument declared on the party promised 
to pay asum certain, ‘‘and also all other sums that 
should be found to be due;”’ and it was held that the 
instrument could not be declared on asa promissory 
note, even for the sum certain; and Lord Ellenbo- 
rough said: ‘* The instrument is too indefinite to be 
considered as a promissory note, for it containsa 
promise to pay interest for a sum not specified, and 
not otherwise ascertained than by reference to the de- 
fendant’s books; and since the whole constitutes one 
entire promise, it cannot be divided into parts.’’ Byles 
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on Bills, 70. Audto the same effectis the case of 
Ayrez Vv. Fearnsides, 4 M. & W. 168. Here all the terms 
of the instrument have been treated as an entire 
promise, and so declared on by the plaintiff, suing as 
indorsee of the note. 

The judgment of the court below must be affirmed; 
but as the plaintiff may desire toamend, and to declare 
on the special agreement as assignee thereof, we shall 
remand the cause to that end. 

Judgment affirmed. 


a 


UNITED STATES SUPREME COURT AB- 
STRACT. 
JANUARY 7, 1884. 

ATTORNEY—AGREEMENT WITH, AS TO COMPENSA- 
TION—CAPTURE BY CRUISER ALABAMA. —An agree- 
ment made a fortnight before the treaty of Washington 
of 1871, and by which the owners of a ship and cargo 
taken by the armed rebel cruiser, the Florida, em- 
ployed a person, whether an attorney at law or not, to 
use his best efforts to collect their ‘‘claim arising out 
of the capture,’’ aud authorized him to employ such 
attorneys as he might think fit to prosecute it, and 
promised to pay him ‘ta compensation equal to 
twenty-five per cent of whatever sum shall be col- 
lected on the said claim,’’ applies to a sum awarded to 
them by the court of commissioners of Alabama claims, 
established by the act of June 23, 1874, chap. 459; and 
is not affected by section 18 of that act, providing that 
that court should allow, out of the amount awarded 
on any claim, reasouable compensation to the counsel- 
lor and attorney for the claimant, and issue a warrant 
therefor, and that all other liens or assiguments, 
either absolute or conditional, for past or future ser- 
vices about any claim, made or to be made before judg- 
ment in that court, should be void. Comegys v. 
Vasse, 1 Pet. 193; Phelps v. McDonald, 99 U.S. 298; 
Leonard v. Nye, 125 Mass. 455. Bachman v. Lawson. 
Opinion by Gray, J. 


FEDERAL QUESTION—WHETHER ACTS OF CORPORA- 
TION ARE ULTRA VIRES, NoT.—A suit to obtain an 
injunction against a corporation to restrain the per- 
formance of an act on the ground that it is not 
within its charter powers brought in a State court 
presents no Federal question that can be reviewed in 
the Federal Supreme Court. ‘‘Certainly,’’ as was 
said in Brown v. Colorado, 106 U. 8. 97, ‘if the judg- 
ment of the courts of the States are to be reviewed 
here on such,” that is to say, Federal, ‘‘ questions, it 
should only be when it appears unmistakably that the 
court either knew or ought to have known, that such 
a question was involved in the decision to be made.” 
Susquehanna Boom Co. v. West Branch Boom Co. 
Opinion by Waite, C. J. 


REMOVAL OF CAUSE—SUIT TO SET ASIDE WILL— 
RESIDENCE.—A suit to set aside a will brought by a 
daughter, where the will bequeathed to executors a 
specified sum in trust, cannot be removed to the Fed- 
eral court where the daughter and executors are citi- 
zens of the same State as plaintiff, and are defendants 
in the suit though the beneficiaries under the will are 
citizens of another State. That a suit cannot be re- 
moved under the third sub-division of section 639, of 
the act of 1875, unless all the parties on one side of the 
controversy are citizens of different States from those 
on the other was settled in the cases of Sewing 
Machine Companies, 18 Wall. 587, and Vannevar v. 
Bryant, 21 id. 43, and the executors were necessary 
parties. American. Bible Societyv. Price. Opinion by 


Waite, C. J. 





RIPARIAN RIGHTS—CONVEYANCE OF STREET ALONG 
WATER SIDE TO UNITED STATES.—A conveyance of a 
street ‘for the use of the United States forever,’ held 
to vest an absolute unconditicual fee simple in the 
United States, and where the street ran along the 
water side, such a conveyance would vest in the 
United States the rights of a riparian proprietor. A 
riparian proprietor, in the language of Miller, J., in 
Yates v. Milwaukee, 10 Wall. 497-504, is one ‘‘ whose 
land is bounded by a navigable stream;” and among 
the rights he is entitled to as such, are “access to the 
navigable part of the river from the front of his lot, 
the right to make a landing, wharf or pier for his own 
use or for the use of the public, subject to such general 
rules and regulations as the Legislature may see proper 
to impose for the protection of the public, whatever 
those may be.’”’ Webber v. Harbor Commissioners, 18 
Wall. 57. In Massachusetts, where it is held that by 
virtue of the ordinance of 1647, if the lands be. described 
as bounded by the sea, the grantee will hold 
the lands to low-water mark, so that he does 
not hold more than one hundred rods below 
high-water mark. Storer v. Freeman, 6 Mass. 
435; Commonwealth v. Charlestown, 1 Pick. 180; yet 
it is also held, that where an ancient location or grant 
by the proprietors of a township bounded the land 
granted by a way, which way adjoined the seashore, 
the ordinance did not pass the flats on the other side 
of the way to the grantee. Codman v. Winslow, 10 
Mass. 146. And in Maine it was decided that a grantee, 
bounded by high-water mark, is not a riparian proprie- 
tor nor within the ordinance. Lapish v. Bangor, 8 
Greenl. 85. In New Jersey it is spoken of as “ the 
right of an owner of lands upon tide waters to main- 
tain his adjacency to it and to profit by this advan 
tage.’’ Stevenson v. Paterson, etc., R. Co., 34 N. J. 
Law, 532-556, and as a right “in the riparian owner 
to preserve and improve the connection of his prop- 
erty with the navigable water.’’ Keyport case, 3 C. E. 
Green, 516. The riparian right ‘‘ is the result of that 
full dominion which every one has over his own land, 
by which he is authorized to keep all others from 
coming upon it except upon his own terms.” 
Rowan’s Exrs. v. Portland, 8 B. Monr. 282. It is ‘a 
form of enjoyment of the land and of the river in con- 
nection with the land.’’ Lyon v. Fishmonger’s Co., 
L. R., 1 App. Cas. 662, 672. ‘‘It seems to us clear,’’ 
said Pollock, C. B., in Stockport Water Works Co. v. 
Potter, 3 Hurl & Colt. 300-326, ‘‘ that the rights which 
a riparian proprietor has with respect to the water are 
entirely derived from his possession of land abutting 
on the river. If he grants away a portion of his land 
so abutting, then the grantee becomes a riparian pro- 
prietor and has similar rights.’’ No inference in sucb 
a case arises against the riparian right of the grantee be- 
cause the land has been granted for a street. On the 
contrary, as was said in Barney v. Keokuk, 94 U. S. 
324-340, ‘‘a street bordering on the river, as this did, 
according to the plan of the town adopted by 
the decree of partition, must be regarded as intended 
to be used for the purposes of access to the river and the 
usual accomodations of navigation in such a connec- 
tion;’’ that is as appears by the decision in that case, 
to be used by the public for such purposes, as well as a 
highway, in contradistinction to the exclusive right of 
one claiming riparian rights as owner of the soil. God- 
frey v. City of Alton, 12 Ill. 29. “If the city,” said this 
court in New Orleans v. United States, 10 Pet. 663-717, 
‘*can claim the original dedication to the river it has 
all the rights and privileges of a riparian proprietor.” 
And it is immaterial that the ground laid out as a 
street was not in a condition to be used as a street, or 
that much labor was required to place it in that situa- 
tion, or that in fact it had not been used as such fora 
long period of time. Barclay v. Howell’s Lessee, 6 
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Pet. 504,505; Boston v. Lecraw, 17 How. 426. ‘*A man 
cannot lose the title to his lands,’ it is said’ in. this 
case, “ by leaving them in their natural state without 
improvement, or forfeit them by non-user.’’ P. 436. 
McMurry v. Baltimore, 54 Md. 103. Hotomac Steamboat 
Co. v. Upper Potomac Steamboat Co. Opinion by 
Matthews, J. 
UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 
ADMIRALTY—ACTION BY ADMINISTRATOR FOR NEG- 
LIGENCE NOT COGNIZABLE IN.—A State statute which 
gives to the administrator of oue who has been killed 
by an accident a right of action for damages for the 
benefit of ‘* husband, wife, parent, and child” of the 
deceased, against the person or corporation responsi- 
ble for the accident, thereby creates a right which, 
though the killing be a marine tort, is not maritime, 
and a libel in rem brought by the administrator against 
aship for the damages cannot be maintained. A stat- 
ute which gives a right of action in personam does not 
thereby give a right of action in remin a similar case 
in admiralty. The States of this Union cannot create 
maritime rights, or rights of action in admiralty; nor 
can they endow with a maritime right one who is not 
entitled to that right by the law maritime. U.S. Dist. 
Ct., E. D. Virginia, January, 1884. The Manhassett. 
Opinion by Hughes, J. . 


PARTNERSHIP—USE OF NAME OF ONE NOT PARTNER. 
—A partnership which is suffered by any one to use 
his name as a part of the firm style and title, though it 
may acquire by such license an exclusive right to the 
use of the name so longas the partnership continues 
intact, cannot, upon its dissolution, confer the same 
privilege upon its successor. Acquiescence by any 
person in the wrongful use of his name will not estop 
him from asserting his rights in equity, unless he has 
notice during such acquiescence of the facts rendering 
the use of his name wrongful. U.S. Cir. Ct., Indiana, 
Dec. 29, 18835. Horton Manufacturing Co. v. Horton 
Manufacturing Co. Opinion by Woods, J. 


REMOVAL OF CAUSE—SUITINSTITUTED BY STATE.— 
A suit instituted by aState inone of its own courts 
against a citizen of another State is not removable on 
the ground of a diversity of citizenship of the parties. 
Such a suit is not a denial of the equal protection of 
the laws, within the meaning of the Fourteenth 
Amendment or Revised Statute, section 641, and re- 
moval on that ground. U.S. Cir. Ct.,M.D. Alabama, 
July, 1883. State of Alabama v. Wolffe. Opinion by 
Bruce, J. 


TELEGRAPH—NOTICE LIMITING LIABILITY AS TO 
MESSAGE.—The printed conditions on the half-rate 
message blanks of the Western Union Telegraph Com- 
pany are reasonable and valid, tothe extent of pro- 
tecting the company from damages for any error or 
mistake occurring in the transmission of a half-rate 
message, unless it is shown affirmatively that such 
error or mistake was the result of gross negligence or 
fraud; and mere proof of the fact that there is a mis- 
take of a word or a figure in the message as delivered 
is not in itself sufficient evidence of negligence or 
fraud to render the company liable beyond the amount 
stipulated for in the contract of the parties. Western 
Union Tel. Co. v Neill, 57 Tex. 283; S. C., 13 Cent. 
Law J. 475; Aikin v. Western Union Tel. Co., 5S. C. 
358; Pinckney v. Western Union Tel. Co., Sup. Ct. S. 
C. MS. Op. Nov. Term, 1882; Ellis v. Amer. Tel. Co., 
13 Allen, 226; Grinnell v. Western Union Tel. Co., 113 
Mass. 299; Schwartz v. Atlantic & Pacific Tel. Co., 18 


*Appearing in 18 Federal Reporter. 











Hun, 157; Becker v. Western Union Tel. Co., 11 Neb. 
87; 8S. C., 23 Alb. Law J. 277; Sweatland v. Ill. & M. 
Tel. Co., 27 Iowa, 455: White v. Western Union Tel, 
Co., 14 Fed. Rep. 710. U.S. Cir. Ct., E. D. Arkansas, 
Oct., 1883. Jones v. Western Union Telegraph Co. 
Opinion by Caldwell, J. 
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MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
SEPTEMBER, 1883 

CORPORATION—MAY RECOVER FROM ONE PROCURING 
TRANSFER OF SHARES ON FORGED CERTIFICATE — 
BROKER.—A. owned five shares of stock in the plaint- 
iff railroad company. Defendants purchased the shares 
from a broker who was in possession of the certificate, 
and a forged signature to a power of attorney pur- 
porting to authorize their transfer. On the faith of 
this power of attorney plaintiff transferred the shares 
to defendants and issued to thema certificate. Subse- 
quently plaintiff transferred the shares to a purchaser 
from defendants at their request, and issued to the 
purchaser a new certificate. Plaintiff was afterward 
compelled to procure for A. five shares of stock and to 
pay her accrued dividends. Held, that plaintiff was 
entitled to recover of defendant the value of the stock 
and dividends. A. never parted with her property in 
the shares, and therefore the plaintiff was obliged to 
procure shares for her and also pay her the dividends 
Pratt v. Taunton Copper Co., 123 Mass. 110. It is set- 
tled that the corporation has no remedy against the 
person who purchased of the defendants, because as to 
him the corporation is estopped to deny its certificate 
issued tothe defendants and transferred to the pur- 
chaser. Machinists’ National Bank vy. Field, 126 Mass. 
345. It is familiar law that in a sale of chattels a war- 
ranty of title is implied unless the circumstances are 
such as to give rise to a contrary presumption. Shat- 
tuck v. Green, 104 Mass. 42. The possession and offer 
to sell a chattel is held equivalent to an affirmation 
that the seller has title to it. This is founded upon 
the reason that men naturally understand that a seller 
who offers a chattel for sale owns it. The same rule 
has been extended to the case of a sale of a promissory 
note. The seller impliedly warrants that the previous 
signatures are genuine. Cabot Bank v. Merten, 4 
Gray, 156; Merriam v. Walcott, 3 Allen, 258. So it has 
been held that if one, honestly believing himself to be 
authorized, acts as agent for another and procures 
money or goods upon the credit of his supposed prin- 
cipal, and it turns out that he is not authorized, he is 
liable for the value of the money or goods. Jeftsv. 
York, 10 Cush. 392. In numerous other cases the 
remedy is said tobe an action on the case for falsely 
assuming to be an agent. Bartlett v. Tucker, 104 
Mass 336; May v. Western Union Tel. Co., 112 id. 
90. See also Simm v. Anglo American Tube Co., L. R., 
5 Q. B. D. 188; Hamb!eton vy. Central Ohio R. Co., 44 
Md. 551; Brown v. Howard Ins. Co., 42 id. 384. Boston 
& Albany Railroad Co. v. Richardson. Opinion by 
Morton, C. J. 


DEFINITION—“ HEIRS AT LAW ’’—TRUST.—A deed in 
trust of personal property directed the trustees to pay 
over the income during life to beneficiaries named and 
upon their death to divide between H. and others. 
The deed directed that the share of H., if he was then 
deceased, go ‘‘ to his heirs at law.”” The trustees were 
authorized to invest the fund in real estate as well as 
personal property. Held, that the words “heirs at 
law” were to be taken in their literal sense. It is 
true that Sweet v. Dutton, 109 Mass. 589, can only be 
reconciled with this construction by laying hold of 
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minute differences which might lead to the conclusion 
that in that case the settlor meant simply that if she 
failed to make a will the law should take its course. 
Viewed as authority however, Sweet v. Dutton, it 
should be noticed, relied largely on Mace v. Cushman, 
43 Me. 250, which had been overruled in the State 
where it was decided. Lord v. Bourne, 63 Me. 368, 
stands almost, if not entirely, alone {see Richardson v. 
Martin, 55 N. H. 45, 47), and is hardly to be reconciled 
with the generally accepted rules upon the subject. 
See also Clark v. Cordis, 4 Allen, 466. Merrill v. Pres- 
ton. Opinion by Holmes, J. 


MASTER AND SERVANT—INEXPERIENCED WORKMAN 
USING CIRCULAR SAW—DUTY OF MASTER.-—Where a 
master employed an inexperienced workman to use a 
circular saw, and the workman was injured, a verdict 
against the master for the injury was upheld on the 
ground that there was no guard upon the machine, 
and that it was the master’s duty to notify the servant 
of the danger of using such machine, and his direction 
toa foreman to give the required notice not complied 
with was not enough. The duty resting upon the 
master is not merely one of reasonable care and dili 
gence to give a proper notice; but that he is responsi- 
ble in case the servant suffers through a want of re- 
ceiving a proper notice of the risks to which he is ex- 
posed. It is more reasonable to hold, that where the 
danger is known tothe master and unknown to the 
servant, the master should be held to see to it that the 
servant, when put upon work which exposes him to 
the danger, should be informed of it. Where the ser- 
yant is as well acquainted as the master with the dan- 
gerous nature of the machinery or instrument used, 
or of the service in which he is engaged, he cannot re- 
cover. But where the master employs a servant in the 
use of machinery which he knows, but the servant 
does not know, to be attended with peculiar danger, 
he must be held responsible foran injury which oc- 
curs in consequence of his failure to see to it thata 
proper notice is given. Coombs v. New Bedford 
Cordage Co., 102 Mass. 583; Sullivan v. India Manufac- 
turing Co., 113 id. 399. Wheeler v. Wason Manufactur- 
ing Co. Opinion by C. Allen, J. 


NEGLIGENCE—INJURY TO TRAVELLER AT RAILROAD 
CROSSING OF PRIVATE WAY USED BY PUBLIC—CHILD 
FIVE YEARS OLD.—In an action for injury from being 
run into by atrain upon defendant’s railway, it ap- 
peared that the plaintiff was a boy less than five years 
of age, and was accompanied by his brother, who was 
nearly nine years of age. The place where the injury 
occurred was not a public highway, but was a way 
open for the public to use; andthe plaintiff was law- 
fully there. Held, that it was for the jury to say 
whether the parents of plaintiff were negligent in al- 
Jowing him to be there attended as he was (Mulligan 
v. Curtis, 100 Mass. 512; Ihl v. Forty-Second St. R. 
Co., 47 N. Y.317), whether the brother in whose case 
plaintiff was exercised due care, and whether plaintiff 
who was walking backward at the time, did so or ex- 
ercised the care ordinarily shown by children of their 
ages. Gaynor v. Old Colony R. Co., 100 Mass. 208; 
Smith v. Westfield National Bank, 99 id. 605; Mayo v. 
Boston & Maine R. Co., 104 id. 1387; Lane v. Atlantic 
Works, 111 id. 136; Treat v. Boston & Lowell R. Co., 
131 id. 371; Fleck vy. Union R. Co., 134 id. 90. O’ Conner 
v. Boston & Lowell Railroad Co. Opinion by W. Al- 
len, J 

eer en 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 

AGENCY — NOTICE OF LIMIT OF AUTHORITY OF — 

TOWN LIQUOR AGENT.—In an action against a town to 


*To appear in 59 New Hampshire Reports. 








recover the price of liquors sold to an agent of the 
town for the sale of spirituous liquor, the record re- 
quired by law to be made of the rules and regulations 
prescribed for the observance of such agent is compe- 
tent evidence upon the question of the authority of 
the agent to purchase liquors on the credit of the 
town; anda person selling liquor to such agent is 
charged with notice of any limitation of the agent's 
authority shown by such record. Story on Agency, 
252-260; 1 Wait Actions and Defenses, 233; Thacher v. 
Pray, 113 Mass. 291; Thorndike v. Godfrey, 3 Greenl. 
429; Smith v. Kidd, 68 N. Y. 130; Busby v. Ins. Co., 
40 Md. 572. Sprague v. Cornish. Opinion by Clark, J. 


BANKRUPTCY—CONFLICT OF LAW.—The validity of a 
discharge under the United States Bankrupt Act of 
1867 (U. S. Rev. Stat., § 5120). cannot be contested in 
a State court. Corey v. Ripley, 57 Me. 69; Ocean Nat. 
Bank v. Olcott, 46 N. Y. 12; Way v. Howe, 108 Mass. 
502; Hunt v. Taylor, id. 508; Burpee v. Sparhawk, id. 
111; Smith v. Ramsey, 27 Ohio, 339. Marshall v. 
Sumner. Opinion by Foster, J. 


LIBEL—NEWSPAPER LIABLE FOR, THOUGH PUB- 
LISHED AS NEWS.—The business of publishing a news- 
paper, is not of itselfa lawful occasion for making in 
such paper, a false charge of crime. Professional pub- 
lishers of news are not exempt,as a privileged class,from 
the consequences of damage done by their false news. 
Their communications are not privileged merely be- 
cause made in a public journal. They have the same 
right to give information that others have, and no 
more. Smart v. Blanchard, 42 N. H. 137, 151; Palmer 
v. Concord, 48 id. 211, 216; Sheckell v. Jackson, 10 
Cush. 25. Barnes v. Campbell. Opinion by Smith, J. 


PROBATE LAW—PROBATE OF WILL NOT IMPEACHA- 
BLE COLLATERALLY.—The validity of a will, duly 
proved and allowed in the Probate Court, cannot by a 
collatcral proceeding be attacked on the ground that 
its execution was fraudulently proved. Gordon v. 
Gordon, 55 N. H. 399: Lyme v. Allen, 51 id. 242; Rail- 
road vy. Railroad, 57 id. 200; Poplin v. Hawke, 8 id. 
124. Spofford v. Smith. Opinion by Bingham, J. 


SUNDAY—COMPENSATION FOR LABOR ON NOT RE- 
COVERABLE. —An action cannot be maintained to re- 
cover compensation for labor and services, not of ne- 
cessity or mercy, performed on Saturday, Sunday and 
Monday, under an entire contract made in contempla- 
tion of part performance on Sunday. Williams v. 
Hastings. Opinion by Clark, J. 


NEW JERSEY COURT OF ERRORS AND SU- 
PREME COURT. 
JUNE TERM, 1883.* 
CORPORATION—LIABILITY OF SUBSCRIBER FOR STOCK 
OF RAILROAD.—Proof that certain of the promoters of 
arailroad scheme guaranteed that the route would pass 
near to a certain tract of land, accompanied with proof 
of a deviation from such line, will not be sufficient to 
discharge a subscriber who had subscribed in reliance 
on such statement, there being no evidence tending to 
show any fraudulent intent. Braddock v. Philadel- 
phia, Marltoa & Medford Railroad Co. Opinion by 
Beasley, C. J. (Errors.) 


PUBLIC OFFICE—POWER OF COUNTY BOARD AS TO.— 
An outgoing board of chosen freeholders cannot fill an 
office that will not become vacant during the term of 
their own official life. Where it appears that an intru- 
sion has been consciously wrongful, a part of the judg- 
ment will bea fine or a punishment. State of New 





*To appear in: 16 Vroom’s (45 N. J. Law) Reports. 
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Jersey v. Mehan. 
preme.) 


SURETYSHIP—BANK OFFICER’S BOND—DISCHARGE— 
COVENANT—JOINT OBLIGORS.—(1) A surety upon the 
bond of a cashier of a bank is not discharged by the 
mere fact that the cashier was, at the time the bond 
was given, a defaulter. Nor will the neglect of the 
bank to ascertain that fact discharge him. The books 
of the bank, and the statements of the bank sent to 
the comptroller of the currency under the National 
Banking Law, are not admissible in evidence to prove 
the negligence of the bank officers, nor as tending to 
establish the fact of knowledge on the part of the 
bank of the existence of the defalcation. Tapley v. 
Martin, 116 Mass. 275; Wayne v. Commonwealth Na- 
tional Bank, 52 Penn. St. 343; Brandt on Suretyship, § 
367. (2) A covenant given to one of several obligors, 
which provides that if suit should be brought against 
him the instrument should become a good bar thereto, 
and operate as an absolute release and acquittance of 
the bond as to him, and which declared that it was not 
intended thereby to release or discharge the other 
sureties, isa covenant not to sue, and nota release. 
Dean v. Newhall, 8 T. R. 168; Thompson v. Lack, 3 M., 
G. & 8.540; Crane v. Alling, 3 Green, 423. Bowen v. 
Mount Holly National Bank. Opinion by Runyon, C. 
(Errors.) 


Opinion by Beasley, C. J. (Su- 


—_—e__—_-.- 


MINNESOTA SUPREME COURT ABSTRACT. 


EVIDENCE--PAROL EXPLAINING INTENTION OF SEALED 
INSTRUMENT — DAMAGES IN ACTION FOR DECEIT. 
—(1) The general principle is that parol evidence is ad- 
missible to show that notwithstanding the delivery of 
an instrument not under seal, the intention of the 
parties was that it should not become operative as a 
contract except upon the happening of a future con- 
tingent event. Pym v. Campbell, 6 El. & BI. 370, and 
Wallis v. Littell, 11 C. B. (N. S.) 3869; Westeman v. 
Krumweide, 15 N. W. Rep. 255. (2) In an action for 
damages where the defendant had falsely assumed au- 
thority to sell and convey property,held that the meas- 
ure of damages was the difference in value between 
what plaintiffs would have got if the assumed au- 
thority had existed, and what they did get. If the as- 
sumed authority had in fact existed, plaintiffs would 
have got the right to acquire title upon payment of the 
price, whereas in the absence of the authority, they 
got no right to the property at all. Their loss was the 
difference between the value of the price which they 
agreed to pay, and the market value of the property at 
the time when the agreement was made. The rule en- 
titling plaintiffs to the loss of bargain, when authority 
to sell has been falsely assumed, is supported by Sped- 
ding v. Nevell, L. R., 4.C. P. 212; Taylor v. Bradley, 
39 N. Y. 129. Skaarass v. Finnegan. Opinion by 
Berry, J. 

(Decided July 17, 1883.] 


MASTER AND SERVANT—LIABILITY OF MASTER FOR 
INJURY FROM DEFECTIVE MACHINERY—KNOWLEDGE 
OF SERVANT.—If a servant before he enters a service, 
knows or afterward discovers that the instrumentali- 
ties furnished for his use are defective, and under- 
stands, or by exercise of ordinary observation ought 
to understand the risks to which he is thereby ex- 
posed, and if notwithstanding such knowledge, he, 
without objection, and without any promise on the 
part of the employer that such defects will be reme- 
died, enters or continues in such service, he cannot re- 
cover for injuries resulting therefrom, but will be 
deemed to have assumed all the risks of the employ- 
ment thus known. But it is now well settled that ifa 


servant who has knowledge of defects in the instru- 





mentalities furnished for his use gives notice thereof 
to his employer, who thereupon promises that they 
shall be remedied, the servant may recover for an in- 
jury caused thereby, at least where the master re- 
quested him to continue in the service, and the injury 
occurred within the time at which the defects were 
promised to be remedied, aud where the instrumen- 
tality, although defective, was not so imminently and 
immediately dangerous that » man of ordinary pru- 
deuce would have refused longer to use it. Under such 
circumstances his subsequent use of the defective in- 
strument would not necessarily, or as a matter of law, 
make the servant guilty of contributory negligence, 
but it would be a question for the jury, whether in 
continuing its use after he knew of the defect, he was 
in the exercise of ordinary care. Clarke v. Holmes, 7 
Hurl. & N. 948; Hough v. Railway Co., 100 U. 8. 213; 
Patterson v. Railroad Co., 76 Peun. St. 389; Laning v. 
Railroad Co., 49 N. Y. 531; Snow v. Railroad Co., 8 
Allen, 441; Holmes v. Worthington, 2 Foster & F. 533. 
See also Ford v. Railroad Co., 110 Mass. 240; Green- 
leaf v. Railroad Co., 29 Iowa, 14; Kroy v. Railroad Co., 
32 id. 357. Greene v. Minneapolis & St. Louis Railway 
Co. Opinion by Mitchell, J. 

[Decided Nov. 24, 1883.] 


—\—__>—__—_ 


RECENT ENGLISH DECISIONS. 


CUSTOM — RESERVATION OF MINERALS IN LEASE — 
FLINTS NOT MINERALS.—The appellant let to the re- 
spondent afarm inachalk district, reserving by the 
agreement “all mines and minerals.’’ In the course 
of husbandry the tenant turned up flint stones by the 
plough, which he collected off the land and sold. Evi- 
dence was given that it was necessary that the stones 
should be removed from the land in the course of good 
husbandry, and the tenant alleged a local custom that 
they might be sold by the tenants. The landlord ap- 
plied for an injunction to restrain him. Held (affirm- 
ing the judgment of the court below), that assuming 
the custom to be proved, it was not unreasonable, and 
that the reservation in the lease was not sufficient to 
excludeit. House of Lords, June 15, 1883. Tucker v. 
Linger. Opinions by Lords O’Heagan, Blackburn, and 
Fitzgerald. (49 L. T. Rep. [N. 8.] 373.) 


SPECIFIC PERFORMANCE — MISREPRESENTATION DE- 
FEATING—LEASE.—The plaintiffs advertised for sale 
by auction a hotel, stated in the particulars to be 
held by a ‘‘most desirable tenant.’’ The defendants 
sent their secretary down to inspect the property and 
report thereon. The secretary reported very unfa- 
vorably, stating that the tenant could scareely pay the 
rent (4001), rates, and taxes. The defendants however 
relying on the statements in the particulars, author- 
ized the secretary to attend the sale and to bid up to 
5,000. The property was bought in at the sale, and the 
secretary purchased it by private contract for 4,7000. 
It appeared subsequently that the quarter’s rent pre- 
vious to the sale had not been paid; the previous quar- 
ter had been paid by installments, and six weeks after 
the sale the tenant filed his petition. It appeared 
however that the hotel business was as good during the 
last year as previously, and that the month of the ten- 
ant’s failure was the best he had had. The plaintiffs 
brought an action for specific performance, relying (in 
answer to the defense and counter-claim for rescission 
ou the ground of misrepreseutation) on the fact that 
the defendants had made their own inquiries. Held, 
that the statement that the property was held by a 
**most desirable tenant”. could not be‘treated as ‘“‘ sim- 
plex commendatio,’”’ and that the defendants, having 
relied thereon, were entitled to rescission of the con- 
tract, on the authority of Redgrave v, Hurd, 45 L. T. 
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Rep. (N. S.) 485; 20 Ch. Div. 1. Ch. Div., July 26, 1583 
Smith v. Land and House Property Corporation. Opin 
ion by Denman, J. (49 L. T. Rep. [N. S8.] 582. 


————— 9 


CRIMINAL LA W. 


BASTARDY—EVIDENCE MUST BE BEYOND A REASON- 
ABLE DOUBT.—A bastardy proceeding is quasi-crimi- 
nal, and the defendant must be proved, beyond a 
reasonable doubt, to be the father of the child before 
he can be compelled to contribute to its support. A 
finding by the court, in such a case, that the defend- 
ant is guilty ‘“‘upon a _ preponderance of the 
evidence but not beyond a reasonable doubt,”’ 
is equivalent to an acquittal. Wisconsin Supreme 
Court, January 29, 1884. Van Tassel v. State of Wis- 
consin. Opinion by Cole, C. J. 


CONFESSION — OBTAINED BY THREAT OR PROMISE 
INADMISSIBLE.— Where a prisoner was visited during 
the night in his cell by three persons in succession who 
were none of them officials, but who held out promises 
of favorin order to obtain a confession, held, that 
admissions of guilt thus obtained were inadmissible. 
No reliance can be placed upon admissions of guilt so 
obtained; for the very obvious reason that they are 
not made because they are true, but because, whether 
true or false, the accused is led to believe it is for his 
interest to make them. State v. Phelps, 11 Vt. 116; 
S.C., 34 Am. Dec. 672; State v. Walker, 34 Vt. 296; 
Hector v. State, 2 Mo. 166; S. C., 22 Am. Dec. 454; 
State v. Bostick, 4 How. 563; State v. Guild, 10 N. J. 
Law, 163; S.j C., 18 Am. Dec. 404; Spears v. State, 2 
Ohio St. 583; Commissioner, etce., v. Taylor, 5 Cush. 
605; Commissioner, etc., v. Tuckerman, 10 Gray, 190; 
Smith v: State, 10 Ind. 106; Miller v. People, 39 Ill 
457; Cain v. State, 18 Tex. 387; Davis v. State, 2 Tex. 
App. 588; Van Buren v. State, 24 Miss. 512; Jordan v. 
State, 82 id. 382; People v. Barrie, 49 Cal. 342; State 
v. York, 37 N. H. 175; Miller v. State, 40 Ala. 58; 
Porter v. State, 55 id. 95; State v. Whitfield, 70 N. C. 
356; State v. Hagan, 54 Mo. 192, and Flagg v. People, 
40 Mich. 406. Michigan Supreme Court, October 24, 
1883. People of Michigan v. Wolcott. Opinion by 
Cooley, J. 


CONFESSION — ADMISSIBILITY — THREATS AND 
PROMISES.—The sheriff and State’s attorney talked 
with the respondent while in jail. The sheriff first 
testified that no inducements to confess were held out, 
but afterward he said “that he presumed he and the 
State’s attorney both told the respondent it would be 
better for her to tell the whole story, and the punish- 
ment would be likely to be lighter.’ Held, that his 
testimony was admissible. Vermont Supreme Court, 
May Term, 1883. * State of Vermont v. Day. Opinion 
by Veazie, J. (55 Vt. 510). 

INDICTMENT—COUNTERFEITING—ALLEGING INTENT 
TO DEFRAUD. —(1) In an indictment for an _ of- 
fense created by statute, it is in general, suffi- 
cient to describe the offense in the words of the stat- 
ute. ‘* Certain pieces of false and counterfeit coin, in 
imitation of the silver coin current within the State 
by law and usage, to-wit, five pieces called twenty- 
five cent pieces, and five pieces called dimes,’’ is a 
sufficient description in an indictment upon Gen. St., 
ch. 258, § 9; State v. Goulding, 44 N. H. 284, 287; 
State v. Gove, 34 id. 510; Com. v. Cone, 2 Mass. 135; 
Wharton Cr. Law, 364; State v. Abbott, 31 N. H. 434; 
2 Bishop Cr. Proc., 265, 266, 704; Commonwealth v. 
Stearns, 10 Met. 256; State v. Mahanna, 48 N. H. 377, 
(2) When a general intent to defraud is sufficient to 
constitute an offense, the allegation cf a general in- 
tent to defraud is sufficient in the indictment, and it 
is not necessary to allege or prove an intent to de- 








fraud any particular person, or the way and manner 
in which the fraudulent intent is to be consummated. 
Commonwealth v. Morse, 2 Mass. 128; Commonwealth 
v. Hulbert, 12 Met. 446; Commonwealth v. Butterick, 
100 Mass. 12, 17; State v. Hastings, 53 N. H. 452, 457. 
New Hampshire Supreme Court. State of New Hamp- 
shire v. Kenneston. Opinion by Clark, J. (69 N. H. 
36). 

LARCENY—INSUFFICIENT DESCRIPTION OF PROPERTY 
IN INDICTMENT—An indictment for larceny, which 
describes the property stolen as ‘‘one case of mer- 
chandise of the value of six dollars,’ and contains no 
excuse for the want of a more full and definite de- 
scription, is not sufficient. See Commonwealth v. 
Sawtelle, 11 Cush. 142. Maine Sup. Jud. Ct., March 
24, 1883. State of Maine v. Dawes. Opinion by Wal- 
ton, J. (75 Me. 51). 


CORRESPONDENCE, 





CODIFICATION. 


Editor of the Albany Law Journal: 

An argument in favor of the adoption of the Civil 
Code has just occurred to me which I have never seen 
expressed in this form, but which would seem to com- 
maud the assent of all its opponents. 

A Civil Code has been drawn, and criticised, and 
amended, for nineteen years. It is presented tous as 
a substantially correct epitome of the common law by 
Mr. Field, whom in every other connectiou, no man 
doubts to be an excellent lawyer, and by what is fairly 
claimed to be a majority, but is most certainly a large 
minority, of the lawyers of the State. 

This work is proved by a pamphlet to contain, in 
one article (since entirely omitted, in submission to 
such criticism, though previously adopted at the re- 
commendation of a *‘ miscellaneous body composed of 
merchants, average adjusters, representatives of un- 
derwriters, chamber of commerce, and the like bodies 
{including lawyers] who assembled at different times 
in England and on thecontinent ’’), six positive errors, 
and numerous ambiguous expressions. 

Or to adopt another form of expression, “it (the 
Code) is utter nonsense.” 

Or to state a mode of opposition adopted by another 
objector: There is no case in the eighty-fifth volume 
of the New York Reporter, of which it may be said, 
that if the parties in controversy had turned to the 
proposed Code, the point in controversy would have 
been found as decided in it.”’ 

This work, at the same time, is admitted to be the 
only codification of the common law in existence. 

Now if the only codification of the common law, 
thus introduced as aforesaid, is in the opinion of the 
most ardent friends of the common law, thus sur- 
charged with error, or this ‘‘ utter nonsense,’ or thus 
incapable of guessing at future controversies, and set- 
tling them, of what use is the common law as a rule of 
action? How can it keep a man to what is right, or 
enable him to escape what is wrong? 

And if it cannot, what means of escape have we, ex- 
cept the reduction of the law to writing, and the reso- 
lution to arrive at atrue reduction by indefatigable 
correction? 

A practical experience of the need of a Code has 
just occurred to me. I have received the following 
letter from a lawyer friend: 

‘I want to examine in some large law library in 
your city. some authorities upon the question of how 
far are admissible the declarations of a murdered man, 
expressing fear, etc. It wasdone in the Hunter case 
in Jersey, which we have. Alsoin the Hayden case, 
forthe murder of Mary Stannard in Connecticut. 
This we have not. In Burrill on Circums. Ev. 304, 
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which we have, we find references to State v. Carawan, 
Pamph. Rep. 42, 46, and Mr. Spooner’s case, 2 Chand. 
Am. Crim. Trials, 19-21. Also discussed in the case 
against Dr. Webster. Will you go with me ta some 
public library?” : 

We went to the New York Law Library. State v. 
Carawan was not in it. We found it cited a dozen 
times in Burrill, once as a North Carolina case, but no 
reference to it in the North Carolina Reports. We 
found Chandler Am. Crim. Trials not in the library. 
In short my friend added nothing to the information 
furnished by his native village, and had come the 
120 miles to New York in vain. And this was the only 
library which I have ever been told claims to be com- 
plete. Itisthena matter of proof that there is in 
America no place where a mancan be informed of the 
law he is expected to obey? 

Respectfully yours, 
New York, March 5, 1884. C. GorEpp. 


Editor of the Albany Law Journal: 

Codification or not, the time is at hand, when the 
laws of the land must be simplified. The common 
law of agency is becoming a snare, even to the average 
lawyer. The laws growing out of the Statutes of 
Frauds, are somewhat contradictory, all tending 
toward confusion and uncertainty. 

The 134 volumes of the decisions of the Supreme 
Court of Massachusetts are replete with dicta and 
legal exceptions, which take time to eliminate, in 
order to reach the law as it is. 

Good lawyers will not ‘‘ have to go,’ even if codifi- 
cation is adopted, for good counsel and ability, are 
always in demand. 

In the city of Boston, the law dockets are becoming 
so crowded that there is not suflicient time to try all 
the cases, and much of this clog is owing to the length 
of time consumed at the different stages of trials, in 
presenting and arguing points and decisions of com- 
mon law. 

Sanpwicu, March, 1884. E. 


PARTITION UNDER WILL WITH OUTSTANDING POWER 
OF SALE. 
Editor of the Albany Law Journal: 

1 saw in your JOURNAL (Feb. 9, 1884) a very inter- 
esting article on the subject of ‘partition under will 
with outstanding power of sale.’’ Among other things 
therein stated [ noticed this: ‘‘And in Mott v. Acker- 
man, 92 N. Y. 540, we find that a power of sale with 
directions to pay debts or distribute passes to an ad- 
ministrator with the will annexed.” 

I have tried in vain to see 92 N. Y. I therefore con- 
cluded to take the liberty of asking you the following 
question: Does such power of sale pass to the admin- 
istrator, C. T. A., in the absence of statutory provisions? 
Or is there in New York an act corresponding with 
the Maryland Statute of 1865 (i. e., transferring the 
power to such administrator) ? 

My reason for asking the question is this: Our Pro- 
bate Court (Orphans’ Court) isa tribunal of ‘limited 
and special jurisdiction,” and as such cannot appoint 
an administrator with any such powers to carry out 
trusts in a will, were it not for that act of 1865. Never- 
theless Iclaim, that inasmuch as said court is em- 
powered to annex the will to an administrator (thereby 
annexing (not conferring] said power contained in the 
will to said administrator), such annexing is part of its 
*special"’ jurisdiction, and therefore independent of 
said act of 1865, or any other statute, the power would 
passto the administrator, C. T. A., directly from the 
willas it did in the first place to the executor (who 
died or renounced as we have been supposing all along), 
and is thus mediately granted by said Orphan's Court, 
but immediately by the will which said court is spe- 
cially authorized to annex. 


S. WHITTEMORE. 





I know that there are many cases holding that in the 
absence of any statutory provision, such power does not 
so pass, but if you will be so kindas tolet me have 
your opinion on the subject, I shall be very much 
obliged. 

It is stated in volume 3, of Wait’s Actions and De- 
fenses, page 261, that said power is a personal trust, 
and for that reason does not pass (in absence of stat- 
ute), but what I insist upon, is that if our Orphans’ 
Court is empowered to annex a will, it is thereby given 
that quasi equitable power to preserve any trust in 
that will, and that even if said power is a personal 
trust it passes by virtue of that annexing of the will, 
and that the act of 1865 is not necessary to give said 
Orphans’ Court the extra or additional power. 

Please let me know whether the above case in 92 N. 
Y., rests upon statute or not. 

Most respectfully, 
E. R. JOHNSTON. 

CUMBERLAND, Mp., March 5, 1884. 

[We think it rests upon statute. 
JOUR. | 


Ep. Aus. Law 
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COURT OF APPEALS DECISIONS. 





T. following decisions were handed down Tues- 

day, March 11, 1884. 

Judgment affirmed with costs—Andrew Donlon, ad- 
ministrator, appellant, v. Long /sland Railroad Com- 
pany, respondent; John C. Derby, appellant, v. J. Earl 
Hulbert, as executor and administrator, respondent; 
Robert J. Livingston, indirectly, and another, executors, 
appellants, v. Aussell Sage and others, respondents; 
Robert J. Livingston, indirectly and as executor, and 
appellant, v. Wm. H. Webb and others, respondents. 
— Judgment reversed; new trial granted, costs to 
abide the event—John M. Carroll, executor, and re- 
spondent, v. Henrg A. Deimel and others, appellants; 
Elvira Vick, administrator and respondent, v: me me 
C. & H. R. Railroad Co., appellants; ——— 
Waldele, administratrix, respondent, v. N. Y. C. & H. 
R. Railroad Company, appellant.—-Order of General 
Term and surrogate reversed and case remitted to the 
surrogate; costs of Supreme Court and of this court 
to be paid to the appellant out of the estates in case 
he shall be finally successful in the contest—Jn re. 
Probate of Will of Trust Felix Gourand, deceased. —— 
Order affirmed, with costs out of the estate — William 
Laytin and others, trustees and respondents, v. £llen 
Louisa Davidson and others, appellants.— A ppeal dis- 
missed with costs—Cynthia Brouk, administratrix and 
appellant, v. N. Y. and N. H. R. R. Co., respondents. 
—Judgment reversed and proceedings dismissed 
without costs—Clemence B. Bloomfield, respoudent, v. 
Stephen A. Ketcham. appellant. 

Pee eet Seen 
NOTES 


pare e 
HE American Law Review for January-February 
contains the following leading articles: Abuses 
of the writ of Habeas Corpus, by Seymour 
D. Thompson; Domicile as affecting Marriage and 
Divorce, by Hugh Weightman; Preferred Stock, by 
Leonard A. Jones; Peculiarities of Manx Law, by 
Roger Foster; address of M. Rivier, at late meeting 
of Institute of International Law, at Munich; Review 
of Causes in Courts of Last Resort, by Samuel Max- 
well. The ‘‘ Notes’ continue excellent. The Ameri- 
can has swallowed up not only the Western Jurist, but 
the Southern Law Review. We hope it will spare us 
the Central Law Journal. Notwithstanding the Ameri- 
can’s assertion is not the “hub,” we notice that on 
the retirement of Mr. Murfree from the editorial 
management of the Cenfral, he is succeeded by a Bos- 
ton man, Mr. Elisha Greenhood.—A correspondent 
writes us: “Among your collection of funny names 
in the reports, have you ‘Mr. Preserved Fish,’ who ap- 
ears in the third volume of the New York City Hall, 
ecorder at page 129? He is certainly either an ances- 
tor of or of the same tribe as our friend ‘ Napoleon K. 
Oyster.’”’ 
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CURRENT TOPICS. 


HE Denver Law Journal, continuing the gown 
discussion, ‘‘Our people have confi- 
dence in their judges. The want of confidence 
is in the results of jury trials in criminal 
Eastern judges and courts have so refined the law, 
and made technical loopholes for the escape of un- 
doubted criminals, that the best judges are unable 
to prevent acquittals, where stern and equal justice, 
as well as the evidence, demands conviction. No 
technical objection upon which a criminal will go 
unwhipped of justice,can be found which is not the 
invention of judges who robe in silken gowns. The 
judges, who wear silken robes in Westminster Hall, 
are the authors and originators of the net-work of 
technicalities which disgrace the administration of 
the criminal law. Witness the Zurtung case, the 
Cancemi case, and others familiar to the profession, 
in the courts of New York. Now weask, with these 
cases in view and the repeated escapes of persons 
guilty of the most heinous crimes from merited 
punishment, giving our people well founded ground 
to fear that justice will not be impartial and speedy 
in its administration, where can the ALBANY LAW 
JouURNAL find any reason to believe that robing the 
judges in gowns will tend to elevate the popular 
idea of law and of the courts? Our western judges 
have done much to remove technical obstructions in 
the administration of the criminal law. To-day 
technical objections are countenanced in New York 
and other eastern courts, which find no favor with 
Colorado judges. Our judges follow eastern pre- 
cedents when they permit technicalities to obstruct 
the speedy administration of justice, but in a 
majority of instances, technicalities are not favored.” 
Our contemporary is unfortunate in its illustrations. 
The Cancemi case simply held that a prisoner was 
not bound by his election to be tried fora felony by 
less than twelve jurors, and the /Zartung case simply 
held that a man could not be hanged when there 
was no law for it, owing to bungling legislation. 
Probably no western court would have held differ- 
ently in either case. We believe that the rule of 
the Cancemi case has been adopted in the west. It 
is not correct to attribute the failures of criminal 
justice to the laxity of eastern courts. The rulings of 
the eastern courts in criminallaw are extremely strict 
and technical compared with those of the western 
courts. We do not know how it is in Colorado, but 
the rulings of the Missouri courts, for example, in 
favor of prisoners, have excited bitter animadversion 
evenamong lawyers of that State. Our brother 
should reflect, when he talks about Westmins- 


says: 


2ases, 


ter Hall, that there is no country where crime 
is so swiftly and speedily punished as in England. 
Westward the course of looseness takes its way. 


Vo. 29 — No. 12. 








The publishers of Myer’s Federal Decisions call 
our attention to a mis-statement in our recent notice 
of that work, namely, that ‘‘ the publishers hope to 
bring every letter into one volume.” This they do 
not hope, but they do hope to complete each subject 
in a single volume, and each volume will have a 
table of cases and an index. We cheerfully make 
the correction, and shall endeavor to speak more 
fully of the work hereafter. 


The bill now pending in our Legislature to abolish 
free passes on the railroads ought to prevail, at 
least so far as it concerns legislators and judges. 
Our opinion beyond this may be considered obiter. 
It requires no argument to demonstrate the impolicy 
of granting free passes to those who make and 
administer the laws by which the railroads are 
bound, The bill ought also to provide against 
selling tickets to such persons under the usual rate, 
Otherwise the railroads may easily evade the pro- 
hibition of free passes. 


Speaking of the evasion of law, some governor, 
forbidden by law to commute, has respited a mur- 
derer for fifty years. Of course we know nothing of 
the particular hardships of the case in question, 
but the act looks like an unhandsome evasion of the 
law. It is such acts that inspire if they do not 
excuse lynching. 


The printed argument before the Senate Judiciary 
Committee against Mr. Throop’s Revision Bill, by 
Messrs. Opdyke, Frankenhemier, Wilds and Foster, 
contains some trenchant and just criticism of that 
bill, and some cogent arguments in favor of the 
Field Code. As Mr. Field’s Code hasin former 
years been criticised for changing the law — at 
present it is not amenable to such a charge — it is 
noteworthy that Mr. Throop proposes to change the 
law in many particulars which are pointed out in 
this argument. The argument points out that while 
the proposed code contains about 90,000 words, the 
proposed revision, covering about one-fourth of the 
same ground, contains about 70,000. This points 
one of our main objections to Mr. Throop as a 
codifier. Hamlet would be out of all patience with 
his ‘* words, words, words.” 


The first annual report of the new Board of 
Claims, shows a great cutting down of claims trans- 
ferred from the late boards. Contested claims 
amounting to $150,000 have been allowed at about 
$6,500. This looks healthy. Claims to the amount 
of more than $160,000 were dismissed for want of 
prosecution. 


Mrs. Weldon had a hard time of it before the 
Lord Chief Justice the other day, in spite of the 
fact that she appeared in her own behalf. She had 
sued her husband for slander in saying that she was 
hopelessly insane. The following colloquy illus- 
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trates the ease with which an English court audience 
may be set to giggling: 

“The Lord Chief Justice — Who appeared on the 
other side ? 

Mrs. Weldon — Two or three barristers. (Laugh- 
ter.) 

Mr. Wood Hill — And IT am one of them, my lord, 
(Great laughter.) 

Mrs. Weldon — Yes, and Mr. Wood Hill says that 
this action is not maintainable in tort as it has no 
relation to property, but I say that a woman’s 
reputation is her property. 

The Lord Chief Justice —I am afraid that we 
cannot construe the act in the sense you would wish ; 
it does not relate to character. I dare say, Mrs. 
Weldon, you have read Shakespeare ? 

Mrs, Weldon —I have, and I have got it here, I 
will read the passage — 

‘Who steals my purse steals trash; ’tis something, nothing; 

*Twas mine, ‘tis his, and has been slave to thousands, 

But he that filches from me my good name 

Robs me of that which not enriches him, 

But makes me poor indeed.’ 

The Lord Chief Justice — Yes, ‘ that not enriches 
him.’ 

Mrs. Weldon — Yes; he took away my money 
and my house, which made him very rich. I only 
wish I could get rich so easily. (Laughter.) 

The Lord Chief Justice here reminded Mrs. Wel- 
don of the provisions of the Act of 1882, declaring 
that ‘except as aforesaid’ no husband or wife was 
entitled to sue one another in fort. 

Mrs, Weldon — It would be a very good thing if 
all the women in England knew that. (Laughter.) 
Then I can’t catch him in any way? (Great laugh- 
ter.) 

The Lord Chief Justice — Certainly not in this 
way. (Renewed laughter ) 

Mrs. Weldon — So that a husband can libel his 
wife or do any thing he likes. It is a very good 
thing that we were not told this before we got 
married, or else the men would be very badly off. 
(Great laughter. ) 

The Lord Chief Justice — Your appeal is dismis- 
sed. 

Mrs. Weldon — Very well. I don’t see that the 
Married Woman’s Property Act is of much good, 
(Laughter. )” 

These unfeeling people would have laughed at 
poor Miss Flite, in Bleak House. But we think it 
would be very unwise to subject husband or wife 
to action of slander of the one by the other. 


The New Jersey Law Journal says that a bill has 
been introduced in the Legislature of that State pro- 
viding that the servant of a railroad company may 
recover damages for injury caused by the negligence 
of a fellow-servant. The Journal says: ‘ Similar 
bills have been introduced before, and from the fact 
that they were directed against railroad companies 
alone, have not received much attention. An 
amendment was proposed this year, making it ap- 
plicable to all persons and corporations, The propo- 








sition seems preposterous to a lawyer who under- 
stands the principle upon which a person is liable 
for the acts of his servant and the reason why he is 
not liable to one servant for the acts of a fellow-ser- 
vant, but there are practical reasons why some fur- 
ther protection should be furnished to the servants 
in a large manufactory or of a railroad company 
against injuries arising from the negligence of 
others in the same employment, especially if they 
are in any sense his superiors in rank, Many States 
have already passed laws making railroad companies 
responsible for the negligence of fellow-servants 
generally. This fact indicates a popular pressure 
in this direction, but it does not prove that such 
legislation is wise.” We agree with this. But a 
practical answer to all such attempts is found in the 
fact that corporations can always find servants who 
will agree not to hold them responsible in such cir- 
cumstances, 


a 
NOTES OF CASES. 

N Germantown Pass. Ry. Co. v. Brophy, Pennsyl. 
vania Supreme Court, January 14, 1884, 14 W. 

N. Cas., 213, it was held that where a person sits in 
a street car with his arm resting on a window sill 
wholly within the car, and by a sudden collision his 
arm is thrown out and broken, his occupying such 
a position is not contributory negligence in law. 
The court said: “The company has two railway 
tracks, separated by so narrow a space on a curve, 
that when its cars were passing in different direc- 
tions they came in collision, whereby the defendant 
in error, a passenger in one of the cars, was injured. 
The main contention is whether he was guilty of 
contributory negligence in producing the injury to 
hisarm. * * * The learned judge charged that if 
he sat with his arm out of the window when the 
collision occurred, he was guilty of negligence, and 
could not recover. Not satisfied with this, the coun- 
sel for the company requested the court to charge 
if the defendant in error placed his arm on the win- 
dow sill and by a jolt of the car it was thrown out 
of the window and he was injured, he was guilty of 
contributory negligence, and could not recover. 
The court refused to so charge, but left it to the 
jury to find whether if he was so riding it was neg- 
ligence on his part which contributed to the injury. 
The company has no just cause of complaint of this 
answer. It would have been clear error if the court 
had instructed the jury that occupying such a po- 
sition was negligence in law. Resting his arm upon 
the window-sill wholly within the car, created no 
legal presumption of negligence. If it constituted 
negligence, it was a fact to be found by the jury, 
to whom it was submitted, and it was not to be so 
declared by the court. In the absence of a collision 
with an external object his arm was in no danger of 
injury. He was under no legal obligation to assume 
or anticipate that the company would run another 
car against the one in which he was sitting. The 
window-sill in a railway car is substantially the top 
of the back of the seat. It cannot be declared neg- 
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ligence in law for a passenger to so rest his arm, 
and the jury has found it is not negligence in fact.” 


In Shay v. Thompson, Wisconsin Supreme Court, 
February 19, 1884, 18 N. W. Rep. 473, it was beld 
that where two voluntarily fight each other, either 
may recover from the other for the injury suffered, 
The court said: ‘‘The parties own adjoining farms 
and had a personal difficulty concerning the suffi- 
ciency of the line fence between their respective 
farms. Ona certain Sunday in August, 1882, they 
met, quarrelled about the fence, and fought. Al- 
though they were both old men, it is but just to say 
they fought with great spirit and brutality. The 
defendant is the larger and probably the stronger 
man, and had the best of the fight. He gouged 
both eyes of the plaintiff, and it is claimed that the 
sight of one of them is permanently impaired. This 
action is to recover damages for such injuries. * * * 
The jury were also instructed as follows: ‘If two, 
in anger, fight together, each is liable to the other 
for the actual injury inflicted. If you find that the 
plaintiff and defendant by common consent, in 
anger, fought together, and that the plaintiff was 
actually injured in said fight by the defendant, the 
plaintiff is entitled to recover from the defendant 
the actual damages resulting from said injury, but 
not exemplary damages.’ This instruction is fully 
sustained by the authorities cited by counsel for the 
plaintiff. These are 2 Greenl. Ev., § 85; Comm. v. 
Collherg, 119 Mass. 350; 8. C., 20 Am. Rep. 328; 
Adams v. Waggoner, 33 Ind. 531; Stout v. Wren, 1 
Hawks. 420; Bell v. Hansley, 3 Jones Law (N. C.), 
131; Exodus, xxi, 18, 19. These authorities go 
upon the principle that the fighting being unlawful, 
the consent of the plaintiff to fight is no bar to his 
action, and he is entitled to recover. We believe 
the rule is one of sound public policy, and we do 
not hesitate to ineorporate it into the jurisprudence 
of this State.” 

In Leonard v. Wells, Ch. Div., 50 L. T. Rep. (N. 8.) 
23, it was held that there can be no trade-mark in 
* valvoline,” and so ‘‘valvoleum” is no infringement, 
The court said: ‘‘ The question I have to decide is 
whether that word was then a fancy word, and one 
which they could adopt and register as a trade- 
mark, and by so doing exclude the rest of Her Ma- 
jesty’s subjects, or whether it was only a descriptive 
word, and merely equivalent to ‘valve oil,’ and 
therefore incapable of being so registered. The late 
Master of the Rolls, when the word came before him 
in Re Horsburgh, certainly considered it was not a 
fancy word, but was simply the same as ‘ valve oil;’ 
and from what I know of Sir George Jessel, I think 
that if he had been called upon to decide the point 
he would not have held that it was a word which 
could be registered by itself. But I need not rely 
upon obiter dicta of the Master of the Rolls, for since 
1873 I am satisfied that the word has been used by 
the plaintiffs themselves as a word of description 
only, and not at all as a trade-mark. I find that 








when they wish to have a trade-mark for their oil 
in America they take the word ‘ valvoline,’ not by 
itself, but plus something else. And in like manner 
I find that when they began to sell the oil over here, 
and wanted to have a trade-mark in England, the 
mark which they registered was again, not the 
word ‘valvoline’ alone, but the device of a shield 
with ‘valvoline’ printed across it. The opinion 
which I have formed upon hearing the facts — and 
for this purpose I take the facts as stated to me by 
the plaintiffs themselves — is that from 1873 to 1878 
the plaintiffs used that word as descriptive only, 
and not as atrade-mark at all; and that although 
the word was indeed branded on their casks, yet 
their trade-mark was not the mere word ‘ valvoline,’ 
but the mark of the shield with the word ‘ valvo- 
line’ across it; and further that the registration in 
1878 was only effected in order to try tokeep to 
themselves the word ‘ valvoline,’ and not bona jide 
to register it asa real trade-mark. ThenI have to 
consider, under these circumstances, whether in 
1878 they could turn around and alter their position. 
By that time the word, evenif it had ever meant 
any thing else, had come to mean merely oil used 
for lubricating machinery; and being thus simply 
equivalent to ‘valve oil,’ was a word which could 
not be used as a trade-mark to the exclusion of the 
rest of Her Majesty’s subjects. It is a word merely 
describing the substance of which it is the name, 
and there is plenty of authority for holding that 
such a word cannot be registered as a trade-mark.” 
sr salpletii 


COMMON WORDS AND PHRASES. 


ONSENT. — Owners of property cannot be said 
to have given ‘‘ consent” to the furnishing of 
labor and materials by a sub-contractor of a sub- 
contractor, within a mechanics’ lien law. Geddes 
v. Bowden, 198. C.1. The court said: “ The word 
‘consent’ ordinarily implies choice, and one can 
scarcely be regarded as giving his consent to that 
which he has no right to object to. In the experi- 
ence of life a man is oftentimes compelled to accept 
results, in the sense that he makes no opposition or 
objection thereto, for the reason that he has no 
right or power so to do, but he cannot, in any proper 
sense of the term, be regarded as consenting to them 
unless he has the right and the power tc exercise a 
choice to consent or object thereto.” 

Propanbiiity. —In Brown v. Atlanta, ete., R. Co., 
19 S. C. 39, the court said: ‘‘It seems to us that 
there is a difference between probability and proof. 
The object of both words is to express a particular 
effect of evidence, but ‘ proof’ is the strongest ex- 
pression. All the dictionaries give different defi- 
nitions of ‘probability.’ One of Worcester is, 
‘Likelihood of the occurrence of an event in the 
doctrine of chances, or the quotient obtained by 
dividing the number of favorable chances by the 
whole number of chances;’ and one of Webster is, 
‘ Likelihood; appearance of truth; that state of a 
case or question of fact which results from superior 
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evidence or preponderation of argument on one side, 
inclining the mind to receive it as the truth, but 
leaving some room to doubt. It therefore falls short 
of moral certainty, but produces what is called 
opinion. Demonstration produces certain knowl- 
edge, proof produces belief, and probability opin- 
ion.’” So in State v. Jones, Iowa Supreme Court, 
December, 1885, the court said: ‘‘If it was made 
probable to the jury that the defendant was so far in- 
sane as not to be accountable for his acts, we think 
that he should have been acquitted. Worcester 
defines probable as ‘ having more evidence than the 
contrary.’ Webster defines it as ‘ having more evi- 
dence for than against.’ We think that it was 
sufficient if the evidence of insanity preponderated.” 

From, tn. — Stealing ‘‘in a field,” is not equiva- 
lent to stealing ‘‘from a field.” 19 S.C. 140. 
The court said: ‘‘ We think therefore that the real 
purpose in using the words ‘ from the field,’ was to 
point to a particular kind of property, to-wit: the 
products of or outgrowth from the field, of the 
kind designated, before they were gathered by the 
owner, and not to the stealing of that kind of 
property in any particular locality. Thus, if a bag 
of corn taken from the owner’s barn, or purchased 
in market, should be carelessly left by him in an 
open field,and stolen while in such field, the offender 
could not be indicted under this section of the 
general statutes because that would not, in our 
judgment, be the offense there denounced. The 
object of the statute was not to protect, specially, 
property which the owner had thus carelessly ex- 
posed to the depredation of thieves, because the 
common law afforded sufficient protection for that 
kind of property by an ordinary indictment for 
larceny, but the object was to extend special pro- 
tection to a kind of property which the owner could 
not so carefully guard snd protect from theft, as it 
must necessarily remain exposed in an open field 
until it could be gathered.” 

UNDERSTANDING.— This is not equivalent to “con- 
tract” or ‘‘ agreement.” Black v. City of Charleston, 
19 8. C. 412. 

CuLVERT. —In Omslee v. Baltimore and Ohio R. 
Co., 60 Md. 358, the court said: ‘*The court did 
not think that the language, ‘with the understand- 
ing that in constructing a culvert in said road, on 
its new location, it shall be placed so as to drain, as 
far as practicable, the former bed of said falis,’ 
meant that an arched water-way of masonry, as 
usually understood to be its architectural meaning, 
was necessarily to be built and maintained. ‘A 
culvert’ was understood, in its ordinary and com- 
mon parlance meaning, as a water-way, or water- 
passage, whether of wood or stone, square or arched. 
It only meant that such provision should be made 
for the passage of the water that collected in the old 
bed of the river, through the railroad as newly con- 
structed, as would drain, ‘as far as practicable,’ the 
old river bed.” 

Surprise. — In respect to new trials, “is nearly 
allied to accident, which is a prominent subject for 








equitable relief. 3 Grah. & Wat. on New Tr., 874. 
Of accident Mr. Justice Story says: ‘ By this term is 
intended not merely inevitable casualty or the act 
of Providence, or what is technically termed vis 
major, or irresistible force, but such unforeseen 
events, misfortunes, losses, acts or omissions, as are 
not the result of any negligence or misconduct in 
the party.’ 1 Story Eq. Jur., § 78.” Fretwell v. 
Laffoon, 77 Mo. 28. 

CRUEL AND Unusual PUNISHMENT. — Two years’ 
imprisonment for false pretenses is not. State v. 
Williams, 77 Mo. 310. The court said: ‘‘ The 
interdict of the Constitution against the infliction 
of cruel and unusual punishments would apply to 
such punishments as amount to torture, or such as 
would shock the mind of every man possessed of 
common feeling, such for instance as drawing and 
quartering the culprit, burning him at the stake, 
cutting off his nose, ears or limbs, starving him to 
death, or such as was inflicted by an act of Parlia- 
ment as late as the 22 Henry VIII, authorizing one 
Rouse to be thrown into boiling water and boiled 
to death for the offense of poisoning the family of 
the bishop of Rochester. As was said in the case 
of James v. Commoniealth, 12 Serg. & Rawle, 220, 
‘it must be a very glaring and extreme case to 
justify the court in pronouncing a punishment un- 
constitutional on account of its cruelty.’ If under 
the statute in question, a punishment by imprison- 
ment for life of one who is convicted of the offense 
therein defined, should be inflicted, it might well be 
said that such punishment would be excessive, or 
rather entirely disproportioned to the magnitude of 
the offense, yet notwithstanding this, there is high 
authority for saying that ‘ the question whether the 
punishment is too severe and disproportionate to the 
offense, is for the Legislature to determine.’ Com- 
monwealth v. Hutchings, 5 Gray, 482.” 

Scuoon. — ‘The term ‘school,’ ex vi termini, 
does not imply a restriction to the rudiments of an 
education. When contrasted with the term ‘ college’ 
or ‘ university,’ it may and ordinarily does imply a 
lower grade, but just where the one ends and the 
other begins, may not be easy to define. There is, 
in fact, as we all know, a great difference in the 
extent of education and range of learning that may 
be and often is taught in what are properly called 
common or public schools. There is also a wide 
difference between the range and extent of learning 
and erudition taught in different colleges, semi- 
naries and universities.” Roach v. Board, ete., 77 
Mo. 484. 

OFFICE OR PLACE oF TRUST OR PrRoFIT. —A 
night- watchman of a Federal post-office building, 
appointed by the Federal treasury department, does 
not “hold an office of trust or profit under the 
United States.” Doyle v. Aldermen, 89 N. C. 138. 
The court said: ‘‘ We shall not make the attempt 
to define the precise extent of the word employed, 
after the unsatisfactory efforts of the counsel of the 
respective parties to do so; and we shall do all re- 
quired in this appeal by assigning the place held by 
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the plaintiff on the proper side of the line which 
separates those employments in the public service 
which are, from those which are not, ‘offices or 
places of trust or profit’ in the sense of the Consti- 
tution. It is apparent from the association that 
‘places of trust or profit’ are intended which approxi- 
mute to but are not offices, and yet occupy the same 
general level in dignity and importance. The mani- 
fest intent is to prevent double-office-holding — that 
offices and places of public trust should not accumu- 
late in a single person, and the superadded words of 
‘places of trust or profit’ were put there to avoid 
evasion in giving too technical a meaning to the 
preceding word.” 

Srare. — Includes “ territory,” within the acts of 
pilotage. The Ullock, 19 Fed. Rep. 207. 

CREDITOR. — One who pays the funcral expenses 
of an intestate is a ‘‘creditor.” Lentz v. Pilert, 60 
Md. 296. 

Manuractory, Factory. — In Schott v. Harvey, 
Pennsylvania Supreme Court, February 25, 1884, it 
is said: ‘‘The word ‘factory’ is a contraction of 
manufactory, which Webster defines to be a build- 
ing or collection of buildings appropriated to 
the manufacture of But a manufactory 
is something more than a building. It includes not 
only the building, but the machinery necessary to 
produce the particular goods manufactured, and the 
engine and other power requisite to propel such 
machinery. A building with only bare wallsand a 
roof would no more bea manufactory than it would 
be a hotel. Such a building would be a mere shell, 
and would not impose the duty of erecting fire- 
escapes upon any one.” 


goods, 


Owner. — A tenant is not the “owner” within 
astatute requiring fire-escapes. Schott v. Harvey, 


Pennsylvania Supreme Court, February 25, 1884. 
PERSON OR PRoperRtTy. —A man’s “pants” are a 


part of his ‘‘ person or property,” within a statute as 


to injuries by dogs. Schaller v. Conners, 57 Wis. 
321. 
Brinae. — A pen of logs, with stringers and slabs, 


across a pond, may be a bridge. Board of Comr’s 
v. Brown, 89 Ind. 48. The court said: ‘‘ There can 
be no doubt that the structure, though somewhat 
simple and primitive in construction, constituted a 
bridge within the ordinary and usual meaning of 
the word. Any structure of wood, stone, brick or 
iron, raised overa river, pond, lake or across a 
valley, is called a bridge. It is thus defined by 
Webster. See also American Cyclopzedia, vol. 3, art. 
Bridge.” 

TRAVELLER. — A man residing in P. county, 
extensively engaged in the stave business, having 
stave yards in various places in that and an adjoin- 
ing county, and going from his residence in a buggy 
to and from these several places in attending to his 
business, and so engaged three-fourths ot his time, 
being twenty-two miles from home, is a “traveller,” 
within the statute of concealed weapons. Borst v. 
State, 89 Ind. 133. The court cite the reporter’s 
note, 25 Am, Rep. 652. 





Domsstic ANIMALS. — Linnets kept as decoys are 
domestic animals. Colamv, Paghett, 12 Q. B. Div. 
66. 





PRESUMPTIONS ARISING FROM THE COURSE OF 
BUSINESS—(Coutinued.) 


RuLel. The presumption is that any act done was 

done of right and not of wrong. 
ILLUSTRATIONS. 

1. A lease of dwelling houses contained a covenant 
on the part of the lessee that he would not, without 
the consent of the lessor, carry on any tradein any 
house. He afterward converted one of them intoa 
public house and grocery, and the lessor, with knowl- 
edge of it, received the rent for more than twenty 
years. The presumption was that thelessor had li. 
censed this use.(1) 

2. An action is brought on a contract for goods sold. 
The goods are proved to be liquors. The presumption 
is that the plaintiff was duly licensed to sell them.(2) 

“Tt isa maxim of the law of England,” it was said 
in case 1, ‘‘ to give effect to every thing which appears 
to have been established fora considerable length of 
time, and to presume that what has been done was 
done of right and not in wrong. That practically has 
caused a series of trespasses to constitute a right so 
that it may be said, a right has grown out of proceed- 
ings which are wrongful. Butin truth itis nothing 
more than giving effect to notorious and avowed ac- 
quescence. No person would have permitted a cove- 
nant to be broken for more than twenty years, unless 
he was aware that it was broken as a matter of right. 
It is not necessary in point of form to send the case to 
a jury to find the facts which the judge may tell them 
they ought to presume.” 


Rute Il. 
not presumed. 


The performance of a mere moral duty is 


ILLUSTRATIONS. 

A. sells goods to B. and B. sells them to C. C. sends 
his clerk to get them (they being stillin A.’s posses- 
sion), and they are delivered to the clerk on his prom- 
ise that C. would pay A. Inan action by A. against 
C. no presumption arises that the clerk communicated 
his bargain to C.(3) 

‘“‘T amclearly of opinion,” said Wells, J., in case 1, 
“that there was no evidence that C. authorized or 
ratified the promise made by his clerk. There be- 
ing no original authority in him to make the promise, 
it was a thing done by him out of the ordinary scope 
of his duty; and although there was a moral duty cast 
upon him to communicate to his employer the fact of 
his having made the promise, it was nothing more 
than amoral duty, and the rule omnia praesumuntur 
rite esse acta donec probetur in contrarium is never ap- 
plied to such a duty as that. There is therefore no 
presumption, either that the clerk did or did not per- 
form that duty; and in the absence of positive evi- 
dence that the promise was communicated to C., the 
jury would not have been warranted in assuming that 
it was merely because the evidence was equally con- 
sistent with either supposition.”’ 


Rutelll. Documents regular on their face are pre- 
sumed to have been properly executed, and to have under- 
gone all formalities essential lo their validity. (4) 

1. A copy of an agreement in the hands of the op- 
posite party is offered in evidence. It is objected that 


(1) Gibson v. Doeg, 2 H. & N. 615 (1857). 

(2) Horan v. Weiler, 41 Penn. St. 470 (1 

(3) Fitzgerald v. Dressler, 7C. B. (N.S ) 875 (1 859). 

(4) Freeman v. Thayer, 33 Me. 76 (1851); Munroe v. Gates, 48 
id. 463 (1860); see Stevens v. Tafft, 3 Gray, 487 (1855); aw py 
Anderson, 17 Tex. 245 (1856): Diehl. v. Emig, 65 Penn. St. 827 





(1870); Roberts v. Pillow, 1 Hempst. 634 (1851); Re ard rr 
Assurance Co., 1 DeG., J. & 8. 488 (1863); Lane’s Case, id 
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it must be first proved to be stamped as required by 
statute. The presumption is that the original is 
stamped. (5) 

2. A statute provided that no recovery could be had 
on a foreign bill of exchange unless stamped at the 
time it was trausferred. In an action on a foreign bill 
of exchange, the stamp was on the document when 
produced at trial; but there was no evidence that it 
was so when indorsed to plaintiff. The presumption 
was that it was so stamped at the time of the traus- 
fer.(6) 

3. An action of ejectment is brought on an assign- 
ment of a term to secure the payment of an annuity. 
A statute required that such deeds to be valid should 
be enrolled. ‘This will be presumed to have been 
done. (7) 

4. The law requires contracts to be stamped. A con- 
tract is sued on. The presumption is that it was regu- 
larly stamped.(8) 

5. A deed sent toa foreign country to be signed by 
married women is returned duly executed,and with an 
attestation clause that it was ‘signed sealed and de- 
livered.’’ There is no mark of & seal. The presumption 
is that the deed was sealed.(9) 

6. A deed concludes, ‘tas witness our hands and 
seals,”’ and the attestation clause speaks only of the 
“signing and sealing.” The presumption is that it 
was duly delivered.(10) 

7. The attestation of a deed was in the usual form. 
The attesting witness testified that he saw the party 
sign it, but does not remember that it was sealed and 
delivered. These things will be presumed.(11) 

8. A witness to prove the execution of a bond did 
not recollect whether at the time it was executed it 
had any seal. The bond contained the words, * sealed 
with our seals,"’ and had a seal at the time of the trial. 
The presumption is that there was a seal when exe- 
cuted. (12) 

9. A person’s signature to a deed is proved, i. e.,that 
it is his handwriting. The sealing and delivery of the 
deed is presumed.(13) 

10. Two deeds bear date on the same day. A priority 
of execution will be presumed to bear out the clear in- 
tention of the parties. (14) 

ll. Property is conveyed by lease and release in one 
deed. Priority of execution of the lease will be pre- 
sumed.(15) 





) Crisp v. Anderson, 1 Stark. 35 (1815). “Am I to presume 
that this agreement is unstamped in favor of a defendant who 


refuses to produce it? I ought rather to presume omnia rite 
acta particularly after notice. I shall assume it to have been 
stamped until the contrary appears,” per Ellenborough, C, J. 
and see Closmadeuc v. Carrell, 18 C. B. 36 (1856); Pooley v. 
Goodwin, 4 Ad. & Ell 94 (1835); Hart v. Hart, 1 Hare, 1 (1841), 

(6) Bradlaugh v. DeRen, L. R., 3C. P. 286 (1868) and see 
Maunc Investment Co. v. Haveside, L. R., 5 H. L. Cas. 624 
(1872) where Lord Cairns said: ‘‘I take itto beclear that if 
aninstrument is lost, and if there should be no evidence 
given respecting it on one side or the other, the presumption 
which ought always to be made and which always would be 
made by this court would be that the instrument was prop- 
erly stamped.”’ 

(7) Griffin v. Mason, 3 Camp. 7 (1811). 

(8) Thayer v. Barney, 12 Mun. 513 (1867); Smith v. Jordan. 
13 id. 264 (1868). 

(9) Re Sandilands, L. R.,6C. P. 411 (1871). 

(10) Hall v. Bainbridge, 12 Q. B , 699 (1848). 

(11) Burling v. Paterson, 9 C. & P. 570 (1840). 

(12) Ball v. Taylor, 1C. & P. 417 (1824). 

(13) Grellier v. Neale, 1 Peake, 199 (1818); Talbot v. Hodson, 7 
Taunt. 251 (1816); Re Huckvale, L.R , 1 P.& D. 375 (1867); 
Adam v. Kerr, 1 B. & P. 360; Andrews v. Motley, 12C. B. (N. 
8.) 526; Vermicombe v. Butler, 3Sw. & T. 580; Spellsburg v. 
Burdett, 10 Bl. & F. 840. 

(14) Atkyns v. Horde, 1 Burr. 106 (1752). 

(15) Barker v. Keets,1 Freem. 251 (1678); Brice v. Smith, 
Welles, 1 (1737), 





12. In aconveyance of land, the grantor described 
himself as executor of him in whom the title last was. 
The presumption is that there was a will.(16) 

“It would be very inconvenient,” it was said in case 
2, “for the plaintiff to be required to prove that the 
stamps were ou the bills before their first indorsement 
toan English holder, as required by the act. There 
was prima facie evidence that the act had been com- 
plied with, and it was forthe defeudaut to give evi- 
dence to rebut that.” 

In case 3, Lord Ellenborough said: ‘‘If the annuity 
was not duly enrolled, that proof should come from 
the other side. Here is an assigument executed by 
the plaintiff. Iwill presume it to be valid until the 
contrary is shown.” 

In case 5, Brill, C. J., said: “I think there is prima 
facie evidence that this deed was sealed at the time of 
its execution and acknowledgment by the parties. To 
constitute a sealing, neither wax nor wafer, nor a piece 
of paper, nor even ai impression is necessary. Here is 
something attached to this deed which may have been 
intended for a seal, but which from its nature is 
incapable of retaining an impression. Coupled with 
the attestation and the certificate, I think we are 
justified in granting the application that the deed and 
other documents may be received and filed by the 
proper officer.”” ‘‘ Byles, J., said: ‘Iam of the same 
opinion. The sealing of adeed need not be by means 
of a seal; it may be done with the end of a ruler or 
any thing else. Nor is it necessary that wax should be 
used. The attestation clause says, that the deed was 
signed, sealed, and delivered by the several parties; 
and the certificate of the two special commissioners 
says that the deed was produced before them, and that 
the married women ‘‘acknowledged the same to be 
their respective acts and deeds.” I think there was 
prima facie evidence that the deed was sealed. And 
Smith, J., added: ‘Something was done with the in- 
tention of sealing the deed in question. I concur in 
granting this application, on the ground that the at- 
testation is prima facie evidence that the deed was 
sealed, and that there is no evidence tothe con- 
trary.” 

In case 8, Best, C. J., said that if sealing and deliv- 
ery were not presumed, and the proof had to rest 
upon the fallible memory of a witness at a distance of 
time, as to whether all the requisites were performed 
at that time, great danger would result to every kind 
of instrument after the lapseof years; and a member 
of the bar mentioned that he was once engaged in a 
casein which the lord chancellor held that similar 
evidence to that here produced was sufficient to raise 
the presumption that every thing necessary was done, 
and that to rebut such presumption the contrary must 
be distinctly proved. 

** Where a deed with the regular evidence of its exe- 
cution upon the face of itis found in the hands of 
the grantee, the presumption is that it has been duly 
delivered.’’(17) So where each one of several joint 
owners of land takes into his possession separate par- 
cels of the land, and the land is then separately held 
and claimed during many years, the presumption 
arises that a partition thereof was made between the 
parties, under which partition it has been thus held 
and enjoyed.(18) 

“Much is to be presumed in favor of ancient deeds 
if accompanied by possession, and the same rule may 
be applied to wills and to levies of executions to some 
extent.’’(19) 

(16) Maverick v. Austin, 1 Bailey, 59 (1828). 

(17) Ward v. Lewis, 4 Peck. 518 (1827). 

(18) Russell v. Marks,3 Metc.(Ky.) 37 (1860); Munroe v. Gates, 
48 Me. 463 (1860). 

(19) Hill v. Lord, 48 Me. 83 (1861); Bond v. Searrell, 3 Burr. 
1773 (1764). 
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Rue IV. Dates are presumed to be correct, when 
found in writien instruments (a) but are no evidence of 
collateral fucts.(b) 


ILLUSTRATIONS. 


(A.) 

1. Inan action to prove notice of certain facts toa 
person at acertain time, it was proposed to read cer- 
tain letters written by him at that time. There was 
nothing to show that they were written at that time 
except their date. The presumption was that they 
were written at the time they bore date.(20) 

2. The question is, at what time a billof exchange 
was issued. The presumption is it was issued at the 
time it bears date.(21) 

3. The question is, when a certain payment was 
made, a receipt is produced dated September 8th. The 
presumption is that if was made on that day.(22) 

4. The day of the execution of a deed is disputed. 
The presumption is that it was executed on the day it 
bears date. (23) 

5. There are certain indorsements on a promissory 
note of receipt of interest. It being material to know 
at what time they were made, the presumption is 
that they were made at the time they bear date. (24) 

In case 3, it was said: “The objection is that there 
is no proof, except what appears on the face of the re- 
ceipt itself, that it was given on the 8th of September. 
* * * We have come tothe conclusion that the pre- 
sumption is that it was fairly done,as the law never 
presumes fraud; and that the receipt should be re- 
ceived, with proper directions from the court that if 
manufactured by the parties it should be entitled to 
no weight. Itisa transaction in the usual course of 
business, as it is well known that*receipts for the pay- 
ment of money are frequently given without witness 
of the payment.” “As to the time,” said Taunton, J., 
in case 5, “I have no doubt, if the indorsements 
were not written at the time they purport to bear 
date, it lies on the defendant to prove it; in the 
absence of all evidence to the contrary,I shall as- 
sume that they were written at the time they bear 
date.” 


(B.) 

1. It is necessary to prove that G. was in Baltimore 
on the 9th of November, 1829. A promissory note 
dated Baltimore, Novemer 9, 1829, and signed by G. is 
produced. This does not raise a presumption that G. 
was in Baltimore on that day.(25) 

Joun D. LAwson. 

Sr. Louts, Mo. 





(20) Bootez v. Glossop, 2 Ex. 192 (1848); Sinclair v. Baggaley, 
4M. & W. 312; Malpas v. Clement, 19 L. J. (Q. B.) 435 (1850); 
Butler vy. Mountgauet, 7 H. L. Cas. 647 (1859) Morgan v. Whit- 
more, 6 Ex. 713 (1851); Baker v. Melburn, 2M. & W. 853 (1837); 
Hunt v. Massey, B. & Ad. 902 (1834). 


(21) Anderson v. Weston, 6 Bing. (N. C.) 296 (1840); Laws vy. 
Rand,3C. B. (N. 8S.) 445 (1857). An exception exists in the 
English courts in the case of proof of a petitioning creditor's 
debt in bankruptcy proceedings. Wright v. Lawson, 2 M. & 
W. 739 (1837). 

(22) Caldwell v. Gamble, 4 Watts, 292 (1835). 

(23) Costigan v. Gould, 5 Denio, 290 (1848); Pullen v. Hutch- 
inson, 25 Me. 249 (1845). 

(24) Smith v. Battens, 1 Moo. & R. 343 (1834). 

(25) Giben v. Albert, 5 W. & S. 333 (1843). 





COMMUNICATION T0 PUBLIC PROSECUTOR 
PRIVILEGED. 
SUPREME COURT OF THE UNITED STATES, 
FEBRUARY 4, 1884, 


VOGEL V. GRUAZ. 

A communication made to a State's attorney, in Illinois, his 
duty being to ‘‘commence and prosecute” all criminal 
prosecutions, by a person who inquires of the attorney 
whether the facts communicated make out a case of 
larceny for a criminal prosecution, is an absolutely privi- 
leged communication, and cannot, ina suit against such 
person to recover damages for speaking words charg- 
ing larceny, be testified to by the State’s attorney, even 
though there be evidence of the speaking of the same 
words to other persons than such attorney. 

N error to the Circuit Court of the United States for 
the Southern District of Illinois. The opinion 
states the case. 


BLATCHFORD, J. Thisis an action on the case, 
brought by Timothy Gruaz against Rudolph Bircher, 
to recover damages for the speaking and publishing of 
false, malicious, scandalous and defamatory words, 
charging the plaintiff with being a thief, and with hav- 
ing stolen the money of the defendant, meaning the 
crime of larceny. The suit was commenced in a State 
Court of Illinois, and was removed by the defendant 
into the Circuit Court of the United States for the 
Southern District of Illinois. At the trial before a 
jury a verdict was rendered for the plaintiff, June 6, 
1879, for $6,000 damages. Oh the next day the defend- 
ant filed a motion for a new trial. On the 14th of June 
the defendant died, on the 12th of July an order abat- 
ing the case was moved for, on behalf of the defendant, 
and on the 16tb of August the court overruled the mo- 
tion for a new trialand the motion for an order of 
abatement, and entered a judgment for the plaintiff, 
against Bircher, for $6,000 and costs, as of June7, 1879. 
The order for judgment recited that the hearing by 
the court of the motion for a new trial was, when it 
was filed, postponed to a then future and convenient 
day of the same term, and that the defendant died 
pending the hearing of the motion. Leave was given 
to the executor of the defendant to prepare a bill of ex. 
ceptions and to take a writ of error. The bill of ex- 
ceptions being signed, it was filed by the executor, and 
the writ of error was issued. Various errors are as- 
signed, and among them that the Circuit Court did not 
grant the motion to abate the suit, and that it rendered 
a judgment against Bircher after his death. But it is 
unnecessary to pass on those questions, because we are 
of opinion that the judgment must be reversed for 
another error committed at the trial. 

Three witnesses for the plaintiff gave evidence tend- 
ing to prove the speaking to them by the defendant of 
more or less of the words set forth in the declaration; 
and afterward C. L. Cook was sworn asa witness for the 
plaintiff, and testified that he was State’s attorney for 
Madison county, Illinois; that he had aslight acquaint- 
ance with Bircher; and that he knew Gruaz. The fol- 
lowing proceedings then occurred: ‘‘Q. I willask you if 
you had any conversation with Doctor Bircher with 
regard to Gruaz, and if so when was it? Counsel for 
defense asked witness if at that time he was occupy- 
ing the same position he now holds. A. Yes, sir. Q. 
It was communicated to you while you held that posi- 
tion and were acting in that capacity, whatever was 
communicated to you by Bircher? A. Yes, sir. (De- 
fendant’s counsel object to the witness testifying to 
matters disclosed to him by the defendant under the 
circumstances stated, on the ground that such com- 
munications are to be treated as privileged.) The 
court; I will ask the witness if he regarded it pro- 





228 


THE ALBANY LAW JOURNAL. 











fessionally as a privileged communication? A. I had 
never met defendant before, he was introduce1 to me 
by a citizen of our place, and he informed me that he 
wanted to talk with me with regard to a matter he 
wanted to bring before the grand jury. (Objected to.) 
The court: I will allow the witness to state what the doc- 
tor said on that occasion. Of course, if he made the com- 
munication to the witness in good faith, there would 
be no malice about it, and I shall instruct the jury to 
disregard it. The objection is overruled. To which 
ruling of the court the defendant at the time ex- 
cepted. A. As I stated, I had at that time no acquaint- 
ance with defendant whatever. He inquired for the 
State's attorney, and was introduced to me, and he 
spoke of his affairs. He said he wanted to bring a 
matter before the grand jury in regard to Mr. Gruaz. 
I talked with him in regard to the nature of the muat- 
ter, and he talked pretty freely in regard to 
it, and I directed him to the grand jury room. He 
said a good many things. He was evidently in earnest 
at the time, he expressed himself very freely in regard 
tohim. I would not like to swear to the exact words 
used, or that anybody used at the time. I can give the 
substance of what he said, I suppose. He wanted to 
prosecute Gruaz for stealing, was the amount of it. 
I recollect this: He charged him with having stolen 
his money, and I asked him how, and he told me how 
it had been done. Gruaz was his agent and handled his 
funds, rented his farms, and had failed to account for 
a large amount of money, he told me, and he charged 
him in this conversation with having stolen his money, 
and he said he wanted to know if there was any law 
in this State tu prosecute a man for that. I have no 
objection to state any words. I remember his making 
the charge that he had stolen his money, but I can’t 
swear that the word ‘thief’ was used at that time; 
that it was in substance, undoubtedly. My impression 
is that this was the March Term, 1878, of the Circuit 
Court of Madison county, either that or October Term, 
1877; my recollection and decided impression is that 
it was the Spring Term, 1878. Dr. Bircher went into 
the grand jury room and gave his statement to the 
grand jury. He was anxious of course to have indict- 
ment found, and he evidently believed, or so expressed 
himself. Counsel for defendant objected to witness 
stating his opinion about what defendant evidently be- 
lieved. The court: He said he went before 
the grand jury, and said he seemed to be in 
earnest in his movements, but he didn’t say 
what took place before the grand jury. Don’t 
know, I suppose. Witness. No, [I dont know. 
Cross-examination. Major Prickett introduced Bircher 
to me; never saw him before in my life. I was cer- 
tain he came to see me as prosecuting attorney in good 
faith. That was his business, as he stated it to me. 
After he made his statement to me, I advised him to 
go before the grand jury; directed him to their room. 
He went there by my advice. Ilold on—I don’t say 
that; [ advised him that he had a good case. He came 
to me and I showed him where the grand jury room 
was. He stated his case to me as State’s attorney. I 
then directed him where to go, and said 1 should 
prosecute it as vigorously as possible, if the indictment 
was found. In regard to the advice I gave him, I 
rather encouraged him to drop the thing; I told him 
he better sue Mr. Gruaz first, and see if he couldn't get 
judgment against him, and so put it in a better shape 
to prosecute him. He stated his case, and I thought 
from his statement that he would have few, if any, 
witnesses besides himself, and that it would be doubt- 
ful, however honestly he might believe that he had 
cause, it would be doubtful whether the jury would 
bring a bill; so I advised him to bring a civil suit; but 
said I, you are here, and you mustn’t think hardly of 
me if the grand jury don't find a bill; and I directed 





him to the grand jury room.” The bill of exceptions 
also contains the following: ‘In reference to the testi- 
mony of State’s attorney C. L. Cook, the court in- 
structed the jury as follows: ‘I admitted that evi- 
dence with an explanation, and with the explanation 
made in the admission of it, I think I am content, and 
I think the jury may take it into consideration; but 
if they think the defendant was actuated by honest 
motives, in making the declaration he did, they will 
disregard it.’ To the giving of which last instruction 
the defendant excepted, for the reason that the in- 
struction ignores the element of want of probable 
cause, and for the reason also that the jury should 
have been instructed to disregard Cook's testimony 
entirely.” 

We are of opinion that what was said by Bircher to 
Mr. Cook was an absolutely privileged communica- 
tion. It was said to Mr. Cook while he was State’s at- 
torney, or prosecutor of crimes, for the county, and 
while he was acting in that capacity. Bircher en- 
quired for the State’s attorney, and was introduced to 
him, and stated to him that he wanted to talk with 
him about a matter he wanted to bring before the grand 
jury in regard to Gruaz. He laid the matter before 
Mr. Cook, and charged Gruaz with having stolen his 
money, and was asked how, and stated how, and in- 
quired of Mr. Cook if there was any law in Illinois by 
which a man could be prosecuted for that. The grand 
jury was then in session, and Mr. Cook advised 
Bircher that he had a good case, and directed him to 
the grand jury room, and Bircher went before the 
grand jury. If all this had taken place between 
Bircher and an attorney consulted by him who did not 
hold the public position which Mr. Cook did, clearly, 
the communication would have been privileged, and 
not to be disclosed against the objection of Bircher. 
Under the circumstances shown, Mr. Cook was the 
professional adviser of Bircher, consulted by him, on 
astatement of his case, to learn his opinion as to 
whether there was ground in fact and in law for mak 
ing an attempt to procure an indictment against Gruaz. 
The fact that Mr. Cook held the position of public 
prosecutor, and was not to be paid by Bircher for in- 
formation or advice, did not destroy the relation 
which the law established between them. It made 
that relation more sacred, on the ground of public 
policy. The avenue to the grand jury should always 
be free and unobstructed. Bircher might have gone 
directly before it, without consulting with Mr. Cook, 
but if he chose to consult him, instead of a private 
counsel, there was a great propriety in his doing so. 
Any person who desires to pursue the same course 
should not be deterred by the fear of having what he 
may say in the confidence of a consultation witha pro- 
fessional adviser, supposed to be the best qualified for 
the purpose, disclosed afterward in a civil suit, against 
his objection. Oliver v. Jute, 43 Ind. 132. By the 
statute of Illinois in force at the time of this occur- 
rence, it was made the duty of each State’s attorney to 
*“commence and prosecute ”’ all criminal actions, suits, 
indictments and prosecutions, in any court of record 
in his county, in which the people of the State or 
county might be concerned, Rev. Stat. of 1874, ch. 
14, § 5, subd. 1. Under this provision it was the prov- 
ince and the privilege of any person who knew of facts 
tending toshow the commission of a crime, to lay 
those facts before the public officer whose duty it was 
to commence a prosecution for the crime. Public 
policy will protect all such communications, abso- 
lutely, and without reference to the motive or intent 
of the informer or the question of probable cause; the 
ground being that greater mischief will probably re- 
sult from requiring or permitting them to be disclosed 
than from wholly rejecting them. Mr. Cook learned 
from Bircher the things to which he testified because 
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he occupied the position of public prosecuting officer, 
and because he was acting at the time as the legal ad- 
viser of Bircher in respect tothe matter and question 
which Bircher was laying before him. The free and 
unembarrassed administration of justice in respect to 
the criminal law, in which the public is concerned, is 
involved in a case like the present, in addition to the 
considerations which ordinarily apply in communica- 
tions from client to counsel in matters of purely private 
concern. Bircher made his communication to Mr. Cook 
for the purpose of obtaining professional advice as to 
his right, and that of the public, through him, to havea 
criminal prosecution commenced by Mr. Cook, by the 
intervention of the grand jury, against Gruaz. 

But there is another view of the runject. The mat- 
ter concerned the administration of penal justice, and 
the principle of public safety justifies and demands the 
rule of exclusion. In Worthington v. Scribner, 109 
Mass. 487, an action for maliciously and falsely repre- 
senting to the treasury department of the United 
States, that the plaintiff was intending to defraud the 
revenue, it was held that the defendant could not be 
compelled to answer whether he did not give to the 
department information of supposed or alleged frauds 
on the revenue contemplated by the plaintiff. The 
principle laid down in that case was, that it is the 
duty of every citizen to communicate to his govern- 
ment any information which he has of the (commission 
of an offense against its laws; and that a court of 
justice will not compel or allow such information to be 
disclosed, either by the subordinate officer to whom it 
is given by the informer himself, or by any other per- 
son, Without the permission of the government, the 
evidence being excluded, not for the protection of the 
witness or of the party in the particular case, but upon 
general grounds of public policy, because of the confi- 
dential nature of such communications. The authori- 
ties are collected and reviewed in that case. The case 
of Dawkins v. Rokeby, L. R., 8 Q. B. 255, there cited, 
was affirmed by the House of Lords, L. R., 7 H. L. 
744. See also 1 Greenl. Ev., § 250; Black v. Holmes, 
1F.&S8. 28. 

It makes no difference that there was evidence of the 
speaking of the same words to persons other than Mr. 
Cook, and that the speaking of them to Mr. 
Cook was not the sole ground of action or of recovery. 
The evidence was incompetent, and it must be in- 
ferred that it affected the minds of the jury both on 
the main issue and on the question of damages. 

It results from these views that the judgment below 
cannot be upheld, and that it must be reversed, and 
the case be remanded to the Circuit Court, with di- 
rection to set aside the verdict and vacate the judg- 
ment and take such further proceedings as may be ac- 
cording to law and not inconsistent with this opinion. 


ee 


WARRANTY UPON SALE 

FACITURED ARTICLE. 
SUPREME COURT OF THE UNITED STATES, 
JANUARY 4, 1884, 


KELLOGG BripGE CoMPANY Vv. HAMILTON. 


A bridge company, having partially executed a contract for 
the construction of a bridge, entered into a written agree- 
ment with a person whereby the latter undertook for a 
named sum. and within a specified time, to complete its 
erection. The sub-contractor agreed to assume and pay 
for all work done and material furnished up to that time by 
the company. Assuming this work to have been sufficient 
for the purposes for which it was desijned, the sub-con- 
tractor proceeded with his undertaking, but the insuffi- 
ciency of the work previously done by the company was 
disclosed during the progress of the erection of the bridge. 


IMPLIED OF MANU- 





No statement or representation was made by the company 
as to the quality of the work it had done. Its insufficiency 
however was not apparent upon inspection, and could not 
have been discovered by the sub-contractor until actually 
tested during the erection of the bridge. Held, that the 
law implied a warranty that the work sold or transferred 
to the sub-contractor was veasonably sufficient for the 
purposes for which the company knew it was designed. 


N error to the Circuit Court of the United States 
for the Northern District of Ohio. The opinion 
states the case. 


HARLAN, J. The Kellogg Bridge Company, which 
brings this writ of error and was defendant below, 
undertook to construct for the Lake Shore and Michi- 
gan Southern Railroad Company, an iron bridge 
across Maumee river at Toledo, Ohio. After doing a 
portion of the work it entered into a written contract 
with Hamilton, the defendant in error, for the com. 
pletion of the bridge under its directions. That con- 
tract is the basis of this action and contains among 
others, these stipulations: 

‘*That the said party of the first part [Hamilton] 
hereby agrees to furnish and prepare all _ the 
necessary false work and erect the iron bridge 
now being constructed by the said party of 
the second part [the Kellogg Bridge Company] 
for the Lake Shore and Michigan Southern R. 
R. Co., at Toledo, Ohio, over the Maumee river, re- 
ceiving said bridge material as it arrives on the cars at 
the site of said bridge and erecting the same in the 
best manner, according to the design of said bridge 
and the directions of said second party. from time to 
time, commencing the erection of said work when re- 
quired to do so by said second party, and proceeding 
with the same with a force sufficient to complete the 
entire work on or before the first day of March next; 
the said first party also agrees to assume and pay for 
all work done and materials furnished up to the time 
of executing this contract, including piling and _ piles, 
timber and other materials and labor done on the 
same, but not including bolts and washers which have 
been furnished by the party of the second part, but to 
return said bolts and washers to the said second party, 
or pay for the same on completion of said bridge. 

“And the said first party in consideration of the 
pay ments hereinafter mentioned, to be made by said 
second party, agrees to perform all the stipulations of 
this agreement in a thorough and workmanlike man- 
ner, and to the satisfaction of the second party. 

“‘And if at any time the said second party is not 
satisfied with the manner of performing the work 
herein described, or the rapidity with which it is being 
done, the second party shall have full power and 
liberty to put on such force as may be necessary to 
complete the work within the time named, and pro- 
vide such tools or materials for false work as may be 
necessary, and charge the cost of the same to the said 
first party, who agrees to pay therefor.” 

In consideration of the faithful performance of these 
stipulations, Hamilton was to receive from the bridge 
company $900 on the completion of the first span, a 
like sum on the completion of the second span, $800 on 
the completion of the third span, and $1,403 on the 
completion of the draw and the entire work—such 
payments to be made only on the acceptance of each 
part of the work by the chief engineer of the Lake 
Shore and Michigan Southern Railroad Company. 

The bridge which Hamilton undertook to erect con- 
sisted of three independent fixed spans, each to be 
one hundred and seventy-five feet six inches in length, 
suspended between and resting at each end of thespan 
upon stone piers, which had been prepared to receive 
the same, and one draw span of one hundred and 
eighty-five feet in length, resting upon a pier in the 
center, also then prepared. In erecting the several 
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spans it was necessary to build and use what the con- 
tract describes as “false work,’’ which consisted of 
piles driven in the river between the piers upon which 
the spans were to rest, and upon which was placed a 
platform. 

As indicated in the written contract, the bridge 
company had previously constructed a part of this 
false work between the first and second spans, the cost 
of which Hamilton paid, as by the contract he agreed 
todo. Assuming this work to be sufficient for the 
purposes for which it was designed, Hamilton pro- 
ceeded to complete the erection of the bridge accord- 
ing to the plans furnished him. 

There was evidence before the jury tending to estab- 
lish the following facts: 

A part of the false work or scaffolding put up by the 
company sank under the weight of the first span, and 
was replaced by Hamilton. When the second fixed 
span was about two-thirds completed, the ice, which 
before that had formed in the river, broke up in con- 
sequence of a flood, carrying away the false work 
under that span, and causing the whole of the iron 
material then in place on the span, or on the span 
ready to be put in place, to fallin the river, which at 
that place was about sixteen feet deep. If the piles 
driven by the bridge company had been driven more 
firmly into the bed of the river, they would have 
withstood the force of the ice and flood. In conse- 
quence of the insufficiency of the false work done by 
that company, Hamilton was delayed in the comple- 
tion of the bridge and subjected to increased expense. 

In this action his claim is that the company is liable, 
not only for the amount specified in the contract, but 
also for such damages as he sustained by reason of the 
insufficiency of the false work it constructed. Charg- 
ing defendant with these amounts, and crediting it 
with such sums as had been paid to or for Hamilton, a 
balance of $3,693.78 was claimed to be due the latter. 
Defendant, by way of counter-claim, asked judgment 
against Hamilton for $6,619.70. There was a verdict 
and judgment in favor of plaintiff for $3,039.89. 

It is insisted by the defendant in error that the value 
of the matter really in dispute here is less than the 
amount requisite to give this court jurisdiction. Upon 
this ground a motion to dismiss was heretofore made, 
and was denied. To that ruling we adhere. Upon 
the pleadings it is apparent that the defendant asserts 
its right to judgment for $6,619.70 after crediting 
plaintiff, not only with the sum specified in the con- 
tract, but with every other sum to which he is entitled 
in the accounting. This is conclusive as to our juris- 
diction upon this writ of error. 

It was not claimed on the trial, nor is it contended 
here, that the company made any statemeut or repre- 
sentation as to the nature or character of the false 
work it did, and which by the contract, Hamilton 
agreed to assume and pay for. But there was evidence 
tending to show that the insufficiency of that false 
work was unknown to Hamilton at the time the con- 
tract was made; was not apparent upon any examina- 
tion he then, or could have, made; was not discovered, 
indeed, could not have been discovered, until during 
the progress of the erection of the bridge, the false 
work was practically tested. 

The court, among other things, instructed the jury, 
at the request of plaintiff, and over the objections of 
the defendant, that by the contract —looking at all the 
circumstances attending its execution and giving to its 
terms a fair and reasonable interpretation—there was 
an implied warranty upon the part of the company 
that the false work it did, and which plaintiff agreed 
to assume and pay for, was suitable and proper for the 
purposes for which the bridge company knew it was to 
be used. This instruction was accompanied by the 
observation that if the evidence showed ‘that the 








particular work which was said to be defective was 
such that the plaintiff could not by examination ascer- 
tain its defects—for if they were apparent by mere ex- 
amination of the false work it was the duty of the 
plaintiff to make that good—he had the right to rely 
upon the implied warranty; that is, if the defects were 
such that they could not be, by ordinary observation 
and care on behalf of the plaintiff, ascertained and 
found out.” That instruction presents the only ques- 
tion we deem necessary to determine. Although there 
are several assignments of error, they depend, as 
counsel for plaintiff in error properly concede, upon 
whether the court erred in ruling that by the terms of 
the contract there was an implied warranty that the 
false work constructed by the bridge company was 
suitable and proper for the purposes for which it was 
to be used by Hamilton. 

The argument in behalf of plaintiff in error proceeds 
upon the ground that there was a simple transfer by 
the company of its ownership of the work and materials 
as they existed at the time of the contract; that Hamil- 
ton took the false work for what it was, and just as it 
stood; consequently that the rule of caveat emptor ap- 
plies with full force. The position of counsel for 
Hamilton is that, as in cases of sales of articles by 
those manufacturing or making them, there was an 
implied warranty by the bridge company that the 
work sold or transferred to Hamilton, was reasonably 
fit for the purposes for which it was purchased. 

The cases in which the general rule of caveat emptor 
applies are indicated in Barnard y. Kellogg, 10 Wall. 
388, where speaking by Mr. Justice Davis, the court 
observed, that ‘‘no principle of the common law has 
been better established, or more often affirmed, both 
in this country and in England, than that in. sales of 
personal property, in the absence of express warranty, 
where the buyer has an opportunity to inspect the 
commodity, and the seller is guilty of no fraud, and is 
neither the manufacturer nor grower of the article he 
sells, the maxim of caveat emptor applies.”’ 

An examination of the ground upon which some of 
the cases have placed the general rule, as well as the 
reasons against its application, under particular cir- 
cumstances, to sales of articles by those who have 
manufactured them, willaid us in determining how 
far the doctrines of those cases should control the one 
before us. 

The counsel for the bridge company relies upon 
Parkinson v. Lee, 2 East, 314, as illustrating the rule 
applicable in ordinary sales of merchandise. That 
case arose out of a sale of five pockets of hops, samples 
of which were taken from each pocket and exhibited 
at the time of sale. The question was whether under 
the circumstances of that case—there being no express 
warranty and no fraud by the seller—there was an im- 
plied warranty that the commodity was merchantable. 
It was resolved in the negative upon the ground that 
it was the fault of the buyer that he did not insist on 
a warranty; the commodity was one which might or 
might not have a latent defect, a fact well known in 
the trade; and since a sample was fairly taken from 
the bulk, and the buyer must have known, as a dealer 
in the commodity, that it was subject tothe latent 
defect afterward appearing, he was held to have exer- 
cised his own judgment and bought at his own risk. 
But of that case, it was observed by Chief Justice 
Tindal, in Shepherd v. Pybus, 3 Man. & Gr. 880, that 
two of the judges participating in its decision laid 
‘great stress upon the fact that the seller was not the 
grower of the hops, and that the purchaser, by the in- 
spection of the hops, had as full an opportunity of 
judgment of the quality of the hops as the seller him- 
self.” There was, consequently, nothing in the cir- 
cumstances to justify the buyer in relying on the judg- 
ment of tue seller as to the quality of the commodity. 
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It is also worthy of remark, that‘n Randall v. Newson, 
2Q. B. 116, it was said of Parkinson v. Lee, that “either 
it does not determine the extent of the seller’s liability 
on the contract or it has been overruled.”’ 

In Brown v. Edgington, 2 Man. & Gr. 371, the plaint- 
iff sought to recover damages resulting from the in- 
sufficiency of a rope furnished by the defendant upon 
plaintiff's order, to be used, as defendant knew, in 
raising pipes of wine from acellar. The defendant did 
not himself manufacture the rope but procured an- 
other todo so, in order that he, defendant, might 
furnish it in compliance with plaintiff's request. 
Tindal, C. J., said: ‘‘ It appears to me to be a distine- 
tion well founded, both in reason and on authority, 
that if a party purchases an article upon his own judg- 
ment, he cannot afterward hold the vendor responsi- 
ble, on the ground that the article turns out to be 
unfit for the purpose for which it was required; but 
if he relies upon the judgment of the seller, and in- 
forms him of the use to which the article is to be ap- 
plied, it seems to me the transaction carries with it an 
implied warranty that the thing furnished shall be fit 
and proper for the purpose for which it was designed.” 

In Shepherd v. Pybus, already referred to, the ques- 
tion was whether, upon the sale of a barge by the 
builder, there was a warranty of fitness for which it 
was known by the builder to have been purchased. It 
was held that the law implied such a warranty. The 
ground of the decision was that the purchaser had no 
opportunity of inspecting the barge during its con- 
struction, having seen it only after completion; that 
the defects afterward discovered were not apparent 
upon inspection, and could only be detected upon 
trial. 

In Jones vy. Just, L. R., 3 Q. B. 203, upon an extended 
review of the authorities, the court classified the ad- 
judged cases bearing upon the subject of implied 
warranty, and said that ‘‘it must be taken us estab- 
lished that on the sale of goods by a manufacturer or 
dealer to be applied to a particular purpose, it is a 
term in the contract that they shall reasonably answer 
that purpose, and that onthe sale of an article by a 
manufacturer to a vendee who has not had the oppor- 
tunity of inspecting it during the manufacture, that it 
shall be reasonably fit for use or shall be merchantable 
as the case may be.”’ 

Other cases might be cited, but these are sufficient 
to show the general current of decision in the Eng- 
lish courts. 

The decisions in the American courts do not indi- 
cate any substantial difference of doctrine. A leading 
case upon the subject, where the authorities were 
carefully examined and distinguished, is Hoe v. San- 
born, 21 N. Y. 552. The decision was thai ‘‘ where one 
sells an article of his own manufacture which has a 
defect produced by the manufacturing process itself, 
the seller must be presumed to have had knowledge of 
such defect, and must be holden, therefore, upon the 
most obvious principles of equity and justice—unless 
he informs the purchaser of the defect—to indemnify 
him against it.’ In Cunningham v. Hall, 4 Allen, 273, 
the cases of Hoe v. Sanborn, and Shepherd v. Pybus, 
and Brown v. Edgington, ubi supra, are cited with ap- 
proval. In Rogers v. Niles, 11 Ohio St. 53, the Supreme 
Court of Ohio recognizes among the exceptions to the 
general rule cases ‘‘ where itis evident that the pur- 
chaser did not rely on his own judgment of the quality 
of the article purchased, the circumstances showing 
that no examination was possible on his part, or the 
contract being such as to show that the obligation and 
responsibility of ascertaining and judging of the 
quality was thrown upon the vendor, as where he 
agrees to furnish an article for a particular purpose or 
use.”” Soin Leopold v. Vankirk, 27 Wis. 154: “'The 
general rule of law with respect to implied warranties 





is well settled that when the manufacturer of an 
article sells it for a particular purpose, the purchaser, 
making known to him at the time the purpose for 
which he buys it, thereby warrants it fit and proper 
for such purpose and free from latent defects."’ So 
also in Brenton v. Davis, 8 Blackf. 318: ‘“ We consider 
the law to be settled that if a manufacturer of an 
article sells it at a fair market price, knowing the pur- 
chaser designs to apply it to a particular purpose, he 
impliedly warrants it to be fit for that purpose; and 
that if owing to some defect in the article, not visible 
to the purchaser, it is unfit for the purpose for which 
it is sold and bought, the seller is liable on his implied 
warranty.’’ 2Story on Cont., § 1077 (5th. ed.), by 
Bigelow; 1 Chitty on Cont., (llth Am. ed.) 631-2, note 
m.; Addison on Cont., ch. 7, § 1, p. 212. 

The authorities to which we have referred, although 
differing in the form of stating the qualifications and 
limitations of the general rule, yet indicate with 
reasonable certainty the substantial grounds upon 
which the doctrine of implied warranty has been made 
to rest. According tothe principles of decided cases, 
and upon clear grounds of justice, the fundamental in- 
quiry must always be whether, under the circum- 
stances of the particular case, the buyer had the right 
to rely and necessarily relied on the judgment of the 
seller and not upon his own. In ordinary sales the 
buyer has an opportunity of inspecting the article- 
sold; and the seller not being the maker, and there- 
fore having no special or technical knowledge of the 
mode in which it was made, the parties stand upon 
grounds of substantial equality. If there be, in fact, 
in the particular case, any inequality, it is such that 
the law cannot or ought not to attempt to provide 
against; consequently the buyer in such cases—the 
seller giving no express warranty and making no 
representations tending to mislead—is holden to have 
purchased entirely on his own judgment. But when 
the seller is the maker or manufacturer of the thing 
sold, the fair presumption is that he understqod the 
process of its manufacture, and was cognizant of any 
latent defect caused by process and against which 
reasonable diligence might have guarded. This pre- 
sumption is justified, in part, by the fact that the 
manufacturer or maker by his occupation holds bim- 
self out as competent to make articles reasonably 
adapted tothe purposes for which such or similar 
articles are designed. When therefore the buyer has no 
opportunity to inspect the article, or when from the 
situation, inspection is impracticable or useless, it is 
unreasonable to suppose that he bought on his own 
judgment, or that he did not rely on the judgment of 
the seller as to latent defects of which the latter, if he 
used due care, must have been informed during the 
process of manufacture. If the buyer relied, and 
under the circumstances had reason to rely, on the 
judgment of the seller, who was the manufacturer or 
miuaker of the article, the law impliesa warranty that 
is reasonably fit for the use for which it was designed, 
the seller at the time being informed of the purpose to 
devote it to that use. 

Whether these principles control, or to what extent 
they are applicable, in the present case we proceed to 
inquire. 

Although the plaintiff in error is not a manufacturer 
in the common acceptation of that word, it made or 
constructed the false work which it sold to Hamilton. 
The transaction, if not technically a sale, created be- 
tween the parties the relation of vendor and vendee. 
The business of the company was the construction of 
bridges. By its occupation, apart from its contract 
with the railroad company, it held itself out as 
reasonably competent to do work of that character. 
Having partially executed its contract with the rail- 
road company, it made an arrangement with Hamil- 
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ton, whereby the latter undertook, among other things, 
to prepare all necessary false work, and by a day 
named, and in the best manner, to erect the bridge 
then being constructed by the bridge company—Hamil- 
ton to assume and pay for such work and materials as 
that company had up to that time done and furnished. 
Manifestly it was contemplated by the parties that 
Hamilton should commence where the company left 
off. It certainly was not expected that he should in- 
cur the expense of removing the false work put up by 
the company and commence anew. On the contrary, 
he agreed to assume and pay for, and therefore it was 
expected by the company that he should use such false 
work as it had previously prepared. It is unreasona- 
ble to suppose that he would buy that which he did 
not intend to use, or that the company would require 
him to assume and pay for that which it did not ex- 
pect him to use, or which was unfit for use. It is sug- 
gested, that as Hamilton undertook to erect the bridge 
in a thorough and workmanlike manner, he was not 
bound to use the false work put up by the company, 
and that if he used it in execution of his contract, he 
did so at his own risk. This is only one mode of say- 
ing, that in the absence of an express warranty or 
fraud upon the part of the company, the law will not, 
under any circumstances, imply a warranty as to the 
quality or sufficiency of this false work. But the 
answer to this argument is that no question was 
raised as to its sufficiency; that while Hamilton must 
be charged with knowledge of all defects apparent or 
discernible upon inspection, he could not justly be 
charged with knowledge of latent defects which no in- 
spection or examination, at or before the sale, could 
possibly have disclosed. The jury have in effect 
found the false work to have been insufficient, in that 
the piles were not driven deep enough; that had they 
been properly driven, the work would have answered 
the purposes for which Hamilton purchased it; and 
that he could not have ascertained such defects in ad- 
vance of an actual test made during the erection of the 
bridge. It must be assumed that the company knew, 
at the time of sale, that Hamilton could not, by in- 
spection, have discovered the latent defects which 
were subsequently disclosed. And if it be also as- 
sumed, as it fairly may be, that Hamilton being him- 
self a bridge builder, knew that there might be latent 
defects in this false work, caused by the mode of its con- 
struction, and beyond his power by mere inspec- 
tion to ascertain, it must not be overlooked that he 
also knew that the company, by its agents or servants, 
were or should have been informed as to the mode in 
which the work had been done. That he did not exact an 
express warranty against latent defects, not discovera- 
ble by inspection, constitutes, under the circumstances, 
no reason why a warranty may not be implied against 
such defects as were caused by the mode in which this 
false work was constructed. In the cases of sales by 
manufacturers of their own articles for particular pur- 
poses, communicated to them at the time, the argument 
was uniformly pressed, that asthe buyer could have 
required an express warranty, none should be implied. 
But plainly such an argument impeaches the whole 
doctrine of implied warranty, for there can be no case 
of a sale of personal property in which the buyer may 
not, if he chooses, insist on an express warranty against 
latent defects. 

All the facts are present, which upon any view of the 
adjudged cases, must be held essential in an implied 
warranty. The transaction was in effect a sale of this 
false work, constructed by a company whose business 
it was to do such work; to be used in the same way 
the maker intended to use it, and the latent defects in 
which, as the maker knew, the buyer could not by any 
inspection or examination at the time discover; the 





buyer did not, because in the nature of things he could 
not, rely on his own judgment; and in view of the 
circumstances of the case, and the relations of the 
parties, he must be deemed to have relied on the judg 
ment of the company, which alone of the parties to 
the contract had or could have knowledge of the man- 
ner in which the work had been done. The law there- 
fore implies a warranty that this false work was 
reasonably suitable for such use as was contemplated 
by both parties. It was constructed for a particular 
purpose, and was sold to accomplish that purpose; and 
it is intrinsically just that the company, which held 
itself out as possessing the requisite skill to do the 
work of that kind, and therefore as having special 
knowledge of its own workmanship, should be held 
to indemnify its vendee against latent defects arising 
from the mode of construction, and which the latter, 
as the company well knew, could not by any inspec- 
tion, discover for himself. 

For the reasons stated, we are of opinion that the 
cou.t did not err in the law of the case, and the judg- 
ment must be 

Affirmed. 


PERSON EXTRADITED FROM ANOTHER 
STATE CANNOT BE SERVED WITH 
CIVIL PROCESS. 

OHIO SUPREME COURT COMMISSION, 
JANUARY TERM, 1883. 

CompTON Vv. WILDER.* 

W _,a citizen of Pennsylvania, was extradited from that 
State upon a requisition issued by the governor of Ohio, 
upon application of C., A. & Co.,in a criminal prosecu- 
tion instituted by them in Hamilton county. Held, that 
the service of a summons and an order of arrest, issued in 
a civil action brought by C.,A.& Co. against W.,and made 
upon W. directly after he had entered into a recognizance 
to appear before the Court of Common Pleas at its next 
term, and before conviction and before he had an oppor- 
tunity to return to his home, was rightfully set aside. 
RROR to review judgment, dismissing summons 

and order of arrest. The opinion states the case. 

Plaintiffs took the writ of error. 


T. C. Campbell and E. G. Hewett, for plaintiffs in 
error. 


C. B. Matthews and Ramsey & Matthews, for defend- 
ant in error. 


Nasu, J. On the 3d of September, 1878, the defend- 
ant in error, David H. Wilder, who was a resident of 
Corry, Pennsylvania, was brought to Cincinnati by 
virtue of a warrant issued by the governor of Penn- 
sylvania upon the requisition of the governor of Ohio. 
Before that time acomplaint had been filed by the 
plaintiffs in error, Compton, Ault & Co., with a magis- 
trate of Hamilton county, charging said Wilder with 
the crime of having obtained their promissory note by 
false pretenses. It was in this prosecution that the re- 
quisition of the governor of Ohio was issued at the re- 
quest of Compton, Ault & Co. On said 3d day of Sep- 
tember, Wilder was taken before the magistrate and 
gave bond for his appearance at 10 o’clock A. m., Sep- 
tember 4, 1878. He did soappear, waived an examina- 
tion, and entered into a recognizance to appear befvure 
the Court of Common Pleas of Hamilton county, at 
the first day of the November Term, 1878. Upon said 
bond being given he was released from custody at 
about 11!4 o’clock A. M., September 4. The next train 
for Corry, Pennsylvania, the home of Wilder, did not 
leave until the evening of September 4th. 





* To appear in 40 Ohio State Reports. 
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Upon said 4th day of September, Compton, Ault & 
Co. commenced a civil action against Wilder in the 
Superior Court of Cincinnati, grounded upon an al- 
leged indebtedness arising out of the note mentioned 
in the criminal prosecution as having been obtained by 
false pretenses, and had a summons and an order of 
arrest issued therein. Said summons and order of 
arrest were served in person upon Wilder during the 
afternoon of September 4th. 

September 5th, Wilder, by motion, asked the court 
to set aside the service of summons and order of arrest 
and discharge him from custody. This motion was 
granted by the Superior Court and exceptions were 
taken by Compton, Ault & Co. The District Court of 
Hamilton county affirmed the judgment of the Super- 
ior Court. Now the plaintiffs ask the reversal of the 
judgments of the Superior Court of Cincinnati and of 
the District Court of Hamilton county. 

Wilder had been surrendered by the State of Penn- 
sylvania, to be prosecuted by the State of Ohio and in 
her name for an alleged crime. It was for this purpose 
alone that the State of Ohio asked his extradition. It 
was for this purpose alone that the State of Pennsyl- 
vania handed one of her citizens over to the officers of 
Ohio. 

This proceeding took place by virtue of that portion 
of section two, article four, of the Coustitution of the 
United States, which provides that a person charged 
in any State with treason, felony or other crime, who 
shall flee from justice and be found in another State, 
shallon demand of the executive authority of the 
State from which he fled, be delivered up, to be re- 
moved to the State having jurisdiction, and by virtue 
of the laws of the United States, enacted to make this 
provision of the Constitution effective. 

In this case this machinery was set in motion by 
Compton, Ault & Co. by their application to the gov- 
ernor of Ohio. Good faith upon the part of these ap- 


plicants and good faith upon the part of Ohio to the 


surrendering State, demanded that Wilder, having 
been by force brought into Ohio, for a specific pur- 
pose, should not be deprived of any rights, except such 
as he had forfeited by the commission of the alleged 
crime. Hecannot be held to have forfeited any right 
before conviction. It is claimed that he was indebted 
to Compton, Ault & Co. If he was, it was his right to 
be sued in the jurisdiction in which he was domiciled 
unless he voluntarily came into the jurisdiction of 
Ohio. 

It was bad faith in Compton, Ault & Co. to com- 
mence a civil action and attempt to serve a summons 
and an order of arrest therein upon Wilder before con- 
viction and before he had an opportunity to return to 
his home. It would become bad faith in this State if 
her courts should make such service effective. It was 
aduty made incumbent upon the governor of Penn- 
sylvania by the Constitution of the United States, to 
surrender Wilder, upon proper application from the 
governor of Ohio. Butas reflecting upon this ques- 
tion of good faith it is not irrelevant to look at the 
legislative enactments of this State upon this sub- 
ject. 

March 1870, the General Assembly adopted a 
resolution relative to the surrender of persons charged 
with treason, felony or other crimes. 67 Ohio Laws, 
171. Inthis resolution it was suggested, that in the 
opinion of the General Assembly,the governor of Ohio 
should not make a requisition foran alleged fugitive 
from justice until clearly satisfied that the requisition 
is sought in good faith for the punishment of crime 
and not for the purpose of collecting any debt or pecu- 
niary mulct, or for the purpose of removing the al- 
leged fugitive toa foreign jurisdiction with a view 
there to serve him with civil process. It also sug- 
gested that the governor should bein like manner sat- 


on 


20, 





isfied, before issuing his warrant upon a requisition 
made upon him by any other State for an alleged fugi- 
tive. 

The rule thus suggested has governed the executive 
department of the State since 1870. What was for- 
merly arule of the executive department, suggested 
by the General Assembly, became a law controlling the 
action of the governoron the Ist of January, 1880. 
Rev. Stat., § 95. 

By the action of the executive and legislative 
branches of her government, Ohio has indicated to the 
other States her purpose to confine the use of the 
power to extradite persons charged with crime, to its 
sole and proper object. To secure a service of sum- 
mons, in a civilaction like the one we are considering, 
is not one of the objects intended to be accomplished 
by this grant of power. Ina country like ours this 
power is useful and indispensable. It was intended 
however to subserve great public interests. When 
otherwise used it becomes an evil. 

The temptation to make it subservient to private 
interests is great. This weapon, intended alone to 
secure the punishment of crime, is frequently resorted 
to, to enforce the collection of private debts or to re- 
move a citizen from his home into a foreign jur- 
isdiction that he may there be served in a civil ac- 
tion. 

This growing evil has been seen and appreciated by 
the chief executives of many States, and to guard 
against it rules and regulations are being adopted, 
which may make the extradition of an alleged fugi- 
tive, in a proper case, extremely difficult. It has been 
recognized by both the executive and legislative 
branches of our goverument, as is shown by their for- 
mer action. 

The judicial should be as swift in putting the seal of 
condemnation upon this abuse as have been the other 
branches of the government. The certain remedy to 
prevent its growth is, to deprive all persous who par- 
ticipate in the misuse of the power to extradite per- 
sons, alleged to be fugitives from justice, of the fruits 
resulting from such participation. 

We approve of the conclusions reached by the Su- 
perior Court of Cincinnati and the District Court of 
Hamilton county and affirm their judgments. 

Judgment accordingly. 


——$___$_¢—_____——— 


ENFORCEMENT BY EQUITY OF RIGHT OF 
STOPPAGE IN TRANSITU. 
NEW YORK COMMON PLEAS, JANUARY 21, 1884. 


STRAHLHIEM V. WALLACH. 

Equity will interfere in behalf of the vendor to enable him to 
enforce his right of stoppage in transitu if it be necessary 
for the protection of the lien and the goods, 

— by plaintiff from an order of the Special 

Term refusing to appoint a receiver and vacate a 
preliminary injunction. 

The action was brought by Simon Strahlhiem and 
others against Abraham Wallach and others, constitut- 
ing the firm of A. & E. Wallach, the ‘* Campagnie 
General Trans-Atlantique.’’ Frederick Lewis, an as- 
signee for creditors of said firm, and William H. Rob- 
ertson, collector of the port of New York, for the pur- 
pose of reclaiming goods stopped in trunsitu. The facts 
were these: 

In July, 1883, the plaintiffs received in Paris, France, 
from the firm named, an order for a quantity of fans. 
Pursuant to the terms of the order the fans were to be 
manufactured in France, were to be sold to said firm 
by plaintiffs, and were to be shipped to said firm to 
New York. The firm were to pay about 40,000 francs 
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for the fans, and were to havea credit of four months. 
The fans were shipped to the firm on vessels belonging 
to the defendant company. 

The bills of lading were all made out in the name of 
“A. & E. Wallach, as consignees. ‘ 

Upon the 18th day of September, 1883, the firm 
named, made a general assigument for the benefit of 
their creditors to the defendant, Lewis. Shortly 
afterward a certain portion of the fans were duly 
stopped in transitu before they had come into the pos- 
session of the firm or its assignee. 

At the time said goods were so stopped no entry of 
any of them had been made in the Custom House; and 
neither the duties nor the freight upon them had been 

id. 

Under the law of the United States such entries are 
allowed to be made only by the consignee or owner, or 
his agent. 

The defendant company claimed a lien for its 
freight and refused torecognize the rights of the 
plaintiffs. 

Due notice of such stoppages in transitu was given 
to each of the defendants, and also due notice that 
plaintiffs were ready and willing to advance the duties 
and freight. 

The firm and Lewis,although duly requested so to‘do, 
refused to assist plaintiffs to obtain possession of said 
fans by passing them through the Custom House in the 
manner the law requires. 

At the time of serving the notice upon the defend- 
ant, Lewis, he was asked to allow the plaintiffs to take 
possession of said goods and to pass the invoices and 
bills of lading to them. This he refused to do. Plaint- 
iffs’ complainant asked for a receiver; that the firm 
and assignee make the proper entries in the Custom 
House, and for other relief including an injunction 
restraining the disposition of the goods. A temporary 
injunction was granted, but the court at Special Term 
refused to continue the injunction or to appoint a re- 
ceiver, and plaintiffs appealed. 


Koones & Goldman, for appellants. 
Richard S. Newcombe, for respondents. 


J. F. DAty, J. I see no objection to granting the in- 
junction asked for, and none to the form of action 
which plaintiffs, as vendors of goods, exercising their 
right of stoppage in transitu, have seen fit to bring, in 
order to enforce their lien in equity. The bills of lad- 
ing and invoices which they sent to defendants, Wal- 
lach, came into possession of Lewis,the assignee, under 
the general assignment from Wallach to him, and he 
refuses to deliver them. 

The goods are in the Custom House, where they 
were sent under general orders, and plaintiffs cannot 
obtain them without due entry which can only be 
made by the owner, or consignee, or his agent and 
upon production of the bills of lading and the invoices. 
U.S. Rev. Stat., § 2785. 

It is necessary that the documents should not only 
be delivered by the assignee, Lewis, but be indorsed 
or assigned over to the plaintiffs, to enable them to 
make entry, and the equitable powers of the court 
should be exercised for the purpose of compelling such 
transfer. 

An injunction pendente Jite against any sale or 
transfer by the assignee or assiguors of the invoices or 
bills of lading seems to be proper. 

Equitable relief will be granted to the vendor in 
such a case if it be necessary for the protection of the 
lien and the goods. Schotaman v. Lancashire & York- 
shire R.Co.,L. R., 2 Ch., App. 332-339. See also Goslin 
v. Schepeler,5 Daly, 476; Rosenthal v. Dessau, 11 
Hun, 49. 

The order should be reversed and an order made 
containing preliminary injunction with $10 costs of 











motion to plaintiffs, and $10 costs and also disburse- 
ments of appeal to appellants. 
Ordered accordingly. 


Nore.—The question involved in the foregoing case, 
though important, does not seem to have been hereto- 
fore passed upon in this country. Sse as bearing 
upon it: 

Harris v. Pratt, 17 N. ¥. 269; J/unterman v. Bock, 1 
Daly, 366; Western Transportation Co. vy. Hawley, id. 
327; Mottram v. Heyer, 5 Denio, 629; Franchieris v. 
Henriques, 6 Abb. (N. 8.) 259; Clapp v. Peck, 55 Iowa, 
270; Becker v. Hallyarten, 86 N. Y. 175; Potts v. New 
York & N. E. R. Co., 181 Mass. 455; fuller v. Pondir, 
55 N. Y. 337; Snee v. Prescott, 1 Atk. 245; Schotsman 
v. Lancashire & Yorkshire R. Co., L. R., 2 Ch. App. 
332-339; De Aguilla v. Lambert, 2 Eden. Ch. 75; Rosen- 
thal v. Dessau, 11 Hun, 49; Gosler v. Schepeler, 4 
Daly, 479; Wood v. Roweliffe, 3 Hare, 304; AMickelwaite 
v. Rhodes, 4 Sandf. Ch. 434; J/aggerty v. Pulmer, 6 
Johns. Ch. 437; Bubcock v. Bonell, 80 N. Y. 251; City 
Bank v. Rome, W. & O. R. Co., 44 id. 141; Howard v. 
Shepherd, 9 M. & C., & Scott. 296; Tyndal v. Taylor, 4 
Ellis & Bl. 219; Lickbarrow v. Mason, 2 T. R. 63; Clark 
v. Gallagher, 20 How. Pr. 308; Delafield v. State, 2 Hill, 
159; Caro y. Metro. Elev. R. Co., 46 N. Y. Sup. 138; 
Dutscher vy. Compton, 14 Alb. L. J, 395; 8. C., L. R., 1 
Q. B. D. 709; Cowasjee v. Thompson, 5 Moore, P. C. 
170, 174; Ware v. Russel (Ala.) 14 Rep. 359; Furniss v. 
Brown, 8 How. Pr. 59-62; Erpstein v. Berg, 13 id. 91; 
Hunt vy. Mootey, 10 id. 478; Wiseman v. Vanderput, 2 
Vern. 205. 


———__@—______—— 


STATE MAY PROHIBIT SALE OF PATENTED 
ARTICLE. 


OHIO SUPREME COURT, JANUARY TERM, 1883. 


PALMER V. STATE OF ONIO.* 


Section 7090 of the Revised Statutes provides for the punish- 
ment, by fine or imprisonment, or both, of persons who 
knowingly sell, or offer for sale, any substance purporting 
to be butter or cheese, or having semblance of butter or 
cheese, which substance is not made wholly from pure 
cream or pure milk, unless each package of such sub- 
stance have distinctly and durably painted, stamped, or 
marked thereon, the name of each article used or entering 
into the composition of such substance. Held: 1. The 
fact that the article sold was manufactured under letters 
patent issued by the United States, constitutes no defense 
toaninformation or indictment for violating the provisions 
of this section. 2. For the purpose of promoting the 
public welfare the Legislature has power to regulate, or 
forbid the sale of patented articles to the same extent as 
articles not patented, if no discrimination is made, 


ROSECUTION for sale of article in violation of 

statute. Motion for leave to file a petition in error 

to the District Court of Cuyahoga county. The case is 

stated in the opinion of the court. Defendant below 
was convicted. 


E. Sowers, for plaintiff in error. 
D. A. Hollingsworth, attorney-general, for State. 


Upson, J. John Palmer was convicted, in the 
police court of the city of Cleveland, of selling twenty- 
seven packages of a substance having the semblance of 
butter, but not made wholly from pure cream or pure 
milk, and the packages not having painted, stamped, 
or marked thereon, the name of each article used or 
entering into the composition of the substance thus sold 
in violation of the provisions of sectiou 7090 of the Re- 
vised Statutes. Upon this conviction Palmer was sen- 
tenced to pay a fine of fifty dollars and costs. The 





*To appear in 39 Ohio State Reports. 
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judgment of the police court was, onerror, affirmed by 
the Court of Common Pleas, and the judgment of the 
latter court was affirmed by the District Court. Pal- 
mer now asks leave to file a petition in error to reverse 
the judgment of the District Court. 

The defense made in the police court was founded 
upon the fact, which is shown by the record, that the 
substance sold by Palmer was manufactured under 
letters patent issued by the United States, and it is 
claimed that the section under which Palmer was con- 
victed, so far as it applies to articles protected by such 
letters patent, is in conflict with the Constitution and 
laws of the United States, and is therefore void. 

The Constitution of Obio provides that private 
property shall ever be held inviolate, but subservient 
to the public welfare, and in vesting the legislative 
power of the State in the Genera Assembly, full 
power is given, by the Constitution, to enact such ju- 
dicious and reasnnable laws as in the judgment of the 
Legislature, may be necessary for the purpose of pre- 
venting any person from using his own property or 
rights in such a way as to injure the community, or 
individuals. This general power is subject only to the 
limitations imposed by the Constitution of the State, 
or that of the United States, and within it is clearly 
included the right to regulate, or forbid, the sale of 
property to any extent that may be necessary to pro- 
mote the public welfare. 

It was therefore within the undoubted power of the 
Legislature to prohibit the sale of substances having 
the semblance of butter or cheese, but not wholly 
made from pure cream or milk, unless each package of 
such substance should have painted, stamped, or 
marked thereon, in the manner prescribed by the stat- 
ute, the name of each article used in, or entering into 
the composition of such substance; and this power is 
possessed by the Legislature over the sale of articles 
protected by letters patent as well as of those not thus 
protected. 

The patent laws of the United States give to invent- 
ors the exclusive right to their inventions, but do not 
giveto them the right to disregard laws enacted to 
promote the welfare of the whole people. The State 
cannot discriminate against patented articles by im- 
posing upon their sale conditions and restrictions not 
placed upon the sale of other similar articles; but the 
sale of all articles like those now under consideration, 
whether patented or not, may be restricted, regulated 
or forbidden, whenever the public good requires such 
restriction, regulation, or prohibition. 

These principles have been recognized and illustrated 
in a number of cases decided by this court, and by the 
Supreme Court of the United States. Among the 
leading cases are Jordan v. Overseers of Dayton,4 Ohio, 
295; State ex rel.v. Telephone Co.,36 Ohio St.296; Patter- 
son v. Kentucky, 97 U. 8. 501; and Webber v. Virginia, 
103 id. 344. 

It is claimed however that laws regulating the sale 
of patented articles can be sustained only when they 
come fairly within the police powers of the State; that 
those powers extend only to regulations relating to 
the health, morals, good order and comfort of the 
people, and that the provisions of section 7090 are 
merely intended to prevent fraud. The language of 
the act supplementary to section 7090, passed April 26, 
1881, shows very plainly that the design of the Legisla- 
ture in passing section 7090, as well as the supplement- 
ary section, was to prevent the sale of impure and un- 
wholesome food, and that both sections therefore come 
within the most narrow definition of police regula- 
tions. If it were conceded however that none of the 
substances described in section 7090 are positively in- 
jurious to health, we hold that the lawis within the 
general powers possessed by the State. Those who 


buy food have a right to know what they buy, and to 





have the means of judging for themselves as to its 
quality and value. 
Motion overruled. 





UNITED STATES SUPREME COURT AB- 
STRACT. 
JANUARY 7, 1884. 

ATTORNEY—STIPULATION BY GUARDIAN AS TO FEE 
FOR SERVICES HELD VALID AS TO INFANT WARD. — 
A. widow having a claim in behalf of herself and her 
minor children, for whom she had been appointed 
tutrix by a Louisiana court, against the United States 
government, offered certain attorneys at law fifty per 
cent of the claim, if they would successfully prosecute 
the same. The offer was accepted and she agreed to 
pay the percentage named. The case was a difficult 
and complicated one and the attorneys attended to it 
vigorously, and gave it much time and attention, and 
it was in court a considerable time. The prosecution 
was successful, and the sum recovered was $27,000, 
one-half of which was paid by the treasury to the at- 
torneys, and the other half to the claimant. The at- 
torneys paid two-fifths of the amount received to other 
attorneys also employed by claimant in the matter. 
Held, that the contract of the widow bound the chil- 
dren, she having authority as tutrix{to make such a con- 
tract, and that a court of equity would not declare it 
void after it had been fully executed. It was decided 
in Stanton v. Embry, 93 U. 8. 548, that contracts by 
attorneys for compensation in prosecuting claims 
against the United States were not void because the 
amount of it was made contingent upon success, or 
upon the sum recovered. And the well-known diffi- 
culties and delays in obtaining payment of just claims 
which are not within the ordinary course of procedure 
of the auditing officers of the government, justify a 
liberal compensation in successful cases, where none is 
to be received in case of failure. Any other rule would 
work much hardship in cases of creditors of small 
means residing far from the seat of government, who 
can give neither money nor personal attention to se- 
curing their rights. Taylor v. Bemis. Opinion by 
Miller, J. 


CopyRIGHT—ACTION FOR PENALTIES FOR INFRINGE- 
MENT ABATES BY DEATH OF DEFENDANT.—An action 
for penalties and forfeitures under the Federal copy- 
right law cannot be prosecuted against the personal 
representatives of the one liable for such penalties 
after his death, even though State statutes where the 
action is brought allows suits for penalties to be prose- 
cuted after the death of the offender. The personal 
representatives of a deceased party to a suit cannot 
prosecute or defend the suit after his death, unless the 
cause of action, on account of which the suit was 
brought, is one that survives by law. U.S. Rev. Stat., 
§ 955. At common law actions on penal statutes do 
not survive, Com. Dig. Tit. Administration, B. 15, and 
there is no act of Congress which establishes any other 
rule in respect to actions on the penal statutes of the 
United States. Matter of Schrieber. Opinion by 
Waite, C. J. 


MoRTGAGE—TO SECURE ACCOMMODATION INDORSER 
—RIGHTS OF ASSIGNEE—ATTORNEY’S FEE STIPULATION 
vorp.—(1) The maker of a promissory note executed 
to one, who, for his acommodation, signed his name 
on the back of the note before its delivery to the 
payee, a mortgage of real estate to indemnify him 
against all costs and charges arising from his contract, 
with a power of sale in case of the mortgagor's default 
in paying the note. The mortgagor failing to pay the 
note at maturity, the mortgagee paid the amount 
thereof to the payee, and entered it upon his books in 
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general account against the mortgagor, and the payee 
indorsed the amount as a full payment on the note, 
and delivered up the note to the mortgagee. The 
mortgagee afterward assigned to a third person the 
mortgage and the obligation therein mentioned. Hedd, 
that the assignee might maintain a bill in equity against 
the mortgagor for foreclosure and sale of the sand 
under the mortgage, and for payment by the mort- 
gagor personally of so much of the amount of the note 
as the proceeds of the sale under the foreclosure were 
insufficient to satisfy. Good vy. Martin, 9% U. 8S. 90; 
Rothschild v. Grix, 31 Mich. 150. (2) A stipulation ina 
mortgage of real estate, that in case of foreclosure the 
mortgagor shall pay an attorney's or solicitor’s fee of 
one hundred dollars, is unlawful and void by the law 
of Michigan, as declared by the Supreme Court of the 
State; and therefore cannot be enforced in the Circuit 
Court of the United States upon a bill in equity to 
foreclose a mortgage, made and payable in that State, 
of land therein. Bullock v. Taylor, 39 Mich. 137; 
Myer v. Hart, 40 id. 517; Vosburgh v. Lay, 45 id. 455; 
Van Marter v. McMillan, 39 id. 304; Botsford v. Bots- 
ford, 49 id. 29; Brine v. Insurance Co., 95 U. 8. 627; 
Connecticut Ins. Co. v. Cushman, 108 id. ; Equator 
Co. v. Hall, 106 id. 86. Bendry v. Townsend. Opinion 
by Gray, J. 


MUNICIPAL BONDS—VALIDITY OF TOWNSHIP RAIL- 
ROAD AID BONDS--STATE LAW IMPAIRING CONTRACT, 
—After bonds of a township were authorized by vote, 
a subscription of the bonds made as provided by law, 
but before the bonds passed into the hands of bona 
fide holders, or had been issued, a law requiring the 
registration of bonds in order to make them valid was 
passed by the State Legislature. Held, that the law 
did not impair the obligation of a contract, and that 
the bonds must be registered to make them valid 
obligations. In Anthony v. County of Jasper, 101 U. 
S. 693, it is said: ‘*‘ 1t matters not that when the bonds 
were voted the registration law was not in force. Be- 
fore they were issued it had gone into effect. It did 
not change in any way the contract with the railroad 
company. The company was just as much entitled to 
its bonds when it complied with the conditions under 
which they were voted after the law, as it could have 
been before. All the Legislature attempted to do was 
to provide what should be a good bond when issued. 
There was nothing changed but the form of the execu- 
tion.”’ Hoff v. County of Jasper. Opinion by Waite, 
Cc. J. 


REMOVAL OF CAUSE — FEDERAL QUESTION — CON- 
STITUTIONALITY OF STATE LAW.—In an action com- 
menced in a State court for trespass in entering plaint- 
iff's premises and seizing upon and carrying away his 
property; defendant justified by a ples in bar, setting 
forth that he seized such property in payment of a tax 
due from plaintiff to the State. Plaintiff by replica- 
tion, alleged that he had tendered in payment of such 
taxes, coupons cut from State bonds which were by 
law made receivable in payment of taxes due the State. 
Defendant rejoined that a subsequent law of the State 
forbade the receipt of such coupon in payment of such 
taxes. To this rejoinder plaintiff demurred. Held, 
that the case involved a Federal question and was re- 
movable to the Federal court. The demurrer in effect 
denies the validity of that law, and upon the record 
no ground of its invalidity can be inferred, except 
that it is avoided by the operation of that provision of 
the Constitution of the United States which forbids 
any State from passing laws which impair the obliga- 
tion of contracts. It therefore sufficiently appears 


upon the record, that the plaintiff's case arises under 
the Constitution of the United States, within the rule 
as laid down in Bridge Proprietors v, Hoboken Com- 





pany, 1 Wall. 116. Smith v. Grimhow. 
Matthews, J. 


Opinion by 
——_ > ——. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

ATTORNEY—ADMISSION TO BAR OF ONE FROM AN- 
OTHER State.—Where an attorney of another State 
applies for admission to this court, he must submit, 
in addition to his certificate of admission to the bar in 
the foreign State, recent certificates or other satis- 
factory evidence from the courts of such State, of his 
present good standing in those courts. The certificate 
produced of recent admission to the Supreme Court of 
the United States dves not supply the place of such 
evidence. This court does not know the requirements 
of that court. J/aiter of Admission to the Bar. Opinion 
by Mercur, C. J. 

[Decided Jan. 10, 1884.] 

CORPORATION — RAILROAD, ETC... COMPANIES PRI- 
VATE CORPORATIONS.—Railroad and canal companies 
are private corporations. Timlow v. Philadelphia and 
Reading R. Co., 3 Out. 284; Pittsburgh and Lake Erie 
R. Co. v. Bruce, 12 Week. Not. 554; Pierce Railroads, 
1; Morawetz Priv. Corp., § 2; 1 Redfield Railways, 
52-3. In Trustees of Presbyterian Society v. Auburn 
and Rochester R. Co., 3 Hill, 367, it is said that a rail- 
road company is not public, nor does it stand in the 
place of the public; it is but a private corporation over 
whose rails the public may travel, if they choose to 
ride in itscars. Indeed it is amisnomer to attach 
even the name “‘ quasi public corporation” to a rail- 
road company, for it has none of the features of such 
acorporation, if we except its qualified right of eminent 
domain, and this it has because of the right reserved 
to the public to use its way for travel and transporta- 
tion. Its officers are not public officers, and its busi- 
ness transactions are as private as those of a banking 
house. Its road may be called a quasi public highway, 
but the company itself is a private corporation and 
nothing more. /ierce v. Commonwealth of Pennsyl- 
vania. Opinion by Gordon, J. 

[Decided Oct. 22, 1883.] 


NUISANCE — POLLUTION OF STREAM BY MINING 
OPERATIONS—THAT STREAM INCREASED NOT DEFENSE 
OR COUNTER-CLAIM.—In an action against a mining 
company for polluting a stream, it is not an answer or 
a ground of recoupment that there was more water in 
the stream through defendant's act. ‘‘ Though fouled 
there is more of it,’ is not a good answer. A large 
stream of impure and unwholesome water may be of 
greater market value than a small one that is pure and 
wholesome; and if the beuvefits of a large and constant 
flow of unwholesome water, which spoils a small pure 
stream for the uses of a dwelling-house, can be offset 
against the owner’s claim for injury, he is without 
remedy. His property can be taken or injured against 
his will, with impunity, for private use. This is not 
the law. He may hold and enjoy his property so long 
as he chooses, except when taken, injured, or destroyed 
for use of the public. A man has no right to turna 
stream out of its natural channel into another stream, 
thereby increasing the flow of the latter through 
another man’s land; and though no appreciable 
damage could be proved, an action would lie. If it 
be conceded that the turning of water from a colliery 
into a stream is an exceptional case, for which an 
action will not lie, where it has done no injury in fact, 
yet if it has fouled the stream, the injured party is 
entitled to redress. The plaintiff avers that the de- 
fendant has subjected her to conditions that did not 
exist when she built the dams, laid pipes, improved 
her property, and began to use the water of the 
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stream, not by increasing the quantity, but by spoiling 
the water for her uses. ‘There is no set-off or 
recoupment of damages, not founded on the under- 
taking or default of the party sought to be subjected 
to such adjustment, nor can he who has inflicted a 
wrong require the injured party to accept indemnity 
in any other way than such as the law provides.” 
Gerrish v. New Market Manuf. Co.,10 Fost. (N. H.) 
478. No infringement of the rights of another can be 
justified on the ground that the act isa benefit to the 
owner, if it is done against his will. Tillotson vy. 
Smith, 52 N. H.90. Benefit to a meadow below a dam 
by a ditch, dug at the time of the erection of the dam 
by the owner of the dam, through his own land, can- 
not be set off against damage to the meadow by subse- 
quent overflowing occasioned by the dam; and the 
cost of the ditch is immaterial in assessing such 
damages. Gile y. Stevens, 13 Gray, 146. Sanderson vy. 
Pennsylvania Coal Co. Opinion by Trunkey, J. 
[Decided April 16, 1883.] 


TURNPIKE — PUBLIC HIGHWAY THOUGH CHARTER 
OF COMPANY FORFEITED.— The forfeiture of a charter 
of a turnpike company, held not to destroy the char- 
acter of its road as a public highway. A turnpike 
road can be constructed and opened under authority 
of law only. When used by the public, it becomesa 
public highway. It was said in Northern Cent. R. Co. 
v. Commonwealth, 9 Norris, 300, the main object and 
purpose of a turnpike is to providea public highway 
of superior quality. It is very clear that a turnpike is 
not a private road or way. It cannot be closed by the 
stockholders against public use. itis constructed by 
virtue of public authority and for public use. It is 
for the use of every person who desires to pass over it, 
on payment of the toll established by law. Its use is 
common to all who comply with the law. Id. The 
forfeiture of the charter of the turnpike company 
destroyed the rights of that corporation; yet the road 
still remained in fact and in law a public highway. 
Craig v. People, 49 Ill. 495. Piltsburgh, McKeesport & 
Youghiogheny Railroad Co. vy. Commonwealth of Penn- 
sylvania. Opinion by Mercur, C. J. 

[Decided Jan. 7, 1884.] 


—_———__4——— 


IOWA SUPREME COURT ABSTRACT. 
OCTOBER 17, 1883. 

ATTORNEY — INCOMPETENCY AS GROUND FOR NEW 
TRIAL.— The incompetence of an attorney does not 
ordinarily constitute a ground for a new trial. In 
civil cases the rule may be regarded as almost invaria- 
ble. Boston v. Haynes, 33 Cal. 31; Farmers’ L. & T. Co, 
v. Bank, 23 Wis. 249; Burton v. Hynson, 14 Ark. 82; 
Burton v. Wiley, 26 Vt. 430. In criminal cases, and 
especially in cases involving the life of the defendant, 
the court would probably be justified in adhering to the 
rule somewhat less strictly. State v. Jones, St. Louis 
Court of Appeals, Western Jurist, May No., 1882, p, 
322. Butin any case, to justify a reversal upon this 
ground, there should be a strong showing both of in- 
competency and prejudice. State of Jowa v. Benge. 
Opinion by Adams, J. 


HUSBAND AND WIFE— IMPLIED AGENCY OF WIFE 
TO CONTRACT.— The wife’s implied agency to act for 
her husband differs under different circumstances. She 
may ordinarily contract for domestic supplies, and if 
abandoned by her husband without her fault she may 
always pledge his credit for necessaries. If left by 
him in the management of his business, she may make 
the contracts reasonably incident to its management. 
In the case at bar the wife was left by the husband to 
provide forthe family as best she could out of such 








means of support as they had. One of the means 
of support was a cow, which was not useful to 
her because the animal was vicious. Held, that under 
the circumstance the wife had implied authority to 
sell the cow. Rawson vy. Spangler. Opinion by 
Adams, J. 


LIQUOR — ABROGATING LICENSE TO SELL BY ORDI- 
NANCE ‘FORBIDDING ACT.— The adoption by a city of 
an ordinance prohibiting the sale of ale, wine, and 
beer held to abrogate a license to sell issued pur- 
suant to an ordinance authorizing the issuance of 
it, which was in force when the license was granted. 
In Adams y. Hackett, 27 N. H. 289, it was held that 
under a license to sell intoxicating liquors for a speci- 
fied time, rights are acquired which cannot be taken 
away by a repeal of the statute under which the 
license was issued. But the very decided weight of 
authority holds that licenses to sell liquors are not 
contracts between the State and the person licensed, 
giving the latter vested rights, and partaking of the 
nature of contracts, but are merely temporary permits 
to do what otherwise would be an offense, issued in 
the exercise of police powers, and subject to the direc- 
tion of government, which may revoke them as it 
deems fit. See Metropolitan Board of Excise v. Bar- 
rie, 34 N. Y. 657; Calder v. Kurby, 5 Gray, 597; Com- 
monwealth v. Brennon, 103 Mass. 70. Zown of Col- 
umbus City v. Cutcomp. Opinion by Day, C. J. 


PROBATE LAW — TOMBSTONE PROPER EXPENDITURE 
BY EXECUTOR.— It appears to be well settled that a 
tombstone is a proper expenditure to be made by an 
executor as pertaining to the funeral expenses; and 
such expenditure may be made without any direction 
by will, and notwithstanding the estate may be insol- 
vent. Hapgood v. Houghton, 10 Pick. 154; Wood v. 
Vandenburg, 6 Paige, 277; Fairman’s Appeal, 30 Conn. 
205; McGlinsey’s Appeal, 14 Serg. & R. 64; Porter's 
Fstate, 77 Penn. St. 43. Crapo v. Armstrong. Opinion 
by Rothrock, J. 


—— ee 


MAINE SUPREME JUDICIAL COURT 
ABSTRACT.* 

CONTRACT —IMPLIED AGREEMENT AS TO HORSE LET 
FOR HIRE.— A livery stable keeper who lets a horse 
for hire for a trip, impliedJy promises that the horse 
is a kind and suitable one for the purpose for which 
he is let, and not vicious, nor in the habit of kicking. 
If the livery stable keeper claims to be relieved by 
reason of any special negotiation between the parties, 
through which the hirer assumed any risk which the 
law would not otherwise impose, or if he gave any 
particular information with regard to the habits of 
the horse, which called for special and extraordinary 
care in driving, as to such matters the burden of proof 
rests on the livery stable to show such special agree 
ment. Windle vy. Jordan. Opinion by Barrows, J. 


EVIDENCE — ADMISSIBILITY OF DEPOSITION OF WIT- 
NESS ON FORMER TRIAL WHERE WITNESS SICK.— 
When the deposition of a witness has once been 
legally taken and used at a trial in court, and the wit- 
ness is dead, the deposition is admissible in evidence, 
in a subsequent proceeding between the same parties, 
and involving the same issue. Whether the issue in 
the two cases is the same, or not, is in the first instance 
a question for the presiding justice to decide. And 
his decision is conclusive, when the exceptions do not 
afford any basis for determination that an error in 
this respect was committed by such justice. It is not 
beyond the limits of good practice, or a violation of 
any settled rule of evidence, to admit in evidence the 





*Appearing in 75 Maine Reports. 
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deposition.of a witness, who, by reason of sickness is 
unable to attend court, which was taken upon the 
same issue, between the same parties, and both par- 
ties had fully exercised the right to examine the wit- 
ness, when no surprise or sudden change in the aspect 
of the case, to render the right of furtherexamination 
valuable, is alleged, if the court in view of all the 
circumstances determines that the ends of justice 
would be better served by receiving the deposition 
than by interupting the trial. Railroad Co. v. How- 
ard, 13 How. 334; Emery v. Fowler, 39 Me. 326 ; Bank 
v. Hewett, 52 id. 531; Perkins v. Stickney, 132 Man. 
217; Miller v. Russell, 7 Mart. (N. S.) 266; Lutterel v. 
Reynell, 1 Md. Rep. 284. It is doubtless true that 
objections to secondary evidence of this kind have 
peculiar force in criminal trials. 2 Phil. Ev. 521, n. 
437; 2 Starkie Ev., 487, 488; 1 Whart. Ev. § 179; Rex v. 
Savage, 5 C. & P. 143; State v. Staples, 47 N. H. 113. 
Chase v. Springvale Mills Co. Opinion by Symonds, J. 


PHYSICIAN — LIABILITY FOR FALSE CERTIFICATE 
OF INSANITY.—In an action against physicians for 
falsely certifying, through malice or negligence, to the 
insanity of a person, who is thereby committed to 
the insane asylum, and the pleadings raise the issue as 
to the sanity of such person at the time when the cer- 
tificate alleges her to be insane, the burden of proof 
is on the plaintiff in respect to the averment and claim 
that she was then sane. In such an action the false- 
hood, and not the insufficiency of the certificate, is 
the ground of action against the certifying physicians. 
Without statutory provisions to that effect there can- 
not be a civil action for damages against a physician, 
based upon the insufficiency of the methods which he 
parsued in reaching and certifying a correct conclu- 
sion. In such an action it is open to the defendants 
to prove precisely what were the circumstances under 
which they acted, what inquiry, investigation and 
examination they made and what the information 
was on which they proceeded. If such testimony did 
not go to the extent of a justification in case their 
certificate should be found to be false on the question 
of insanity, it was proper evidence to be considered in 
awarding damages. If physicians who have certified 
to the insanity of a person, have not made the inquiry 
and examination which the statute requires, or if 
their evidence and certificate in any respect of form 
or substance is not sufficient to justify a commitment, 
the municipal officers should not commit, and if they 
do it is their fault and not that of the physicians, pro- 
vided they have stated facts and opinions truly and 
have acted with due professional skilland care. Pen- 
nell v. Cummings. Opinion by Symonds, J. 


———__>—_——__— 


SUPREME COURT ABSTRACT. 


INTEREST — CONTRACT RATE APPLIES UNTIL PAY- 
MENT OR JUDGMENT.— The contract rate of interest 
specified in a written instrument, applies as well after 
maturity as before. This question has been before the 
courts of last resort of several of the States, and the 
Supreme Court of the United States. It first came 
before the latter court on appeal from the Supreme 
Court of Minnesota territory, in Brewster v. Wake- 
field, 22 How. 118. The laws of Minnesota territory 
placed no limit upon the rate of interest for which 
parties might lawfully contract, but provided that 
seven per cent per annum should be the rate where 
none other was fixed by contract. The case mentioned 
was a suit to foreclose a mortgage, given to secure notes 
bearing interest respectively at the rate of twenty per 
cent per annum, and two per cent per month, each 
payable twelve months after date. The Territorial 
Ceurt held that the notes bore interest at the contract 


NEBRASKA 





rate until judgment, and gave judgment for a sum 
almost three times the original amount of indebted- 
ness. Taken to the Supreme Court of the United 
States on appeal, the case presented an illustration of 
those hard cases which are sometimes said to make 
bad precedents. That court held that interest should 
have been calculated upon the notes at the rate therein 
stipulated respectively up to the maturity thereof, and 
after that time at the rate of seven per cent per annum. 
This decision being authority in Minnesota under the 
territorial government, has been followed under the 
State, also, in Kansas, Arkansas, South Carolina, Rhode 
Island, Kentucky and Maine; and while the question 
may be considered an open one in New York and Con- 
nec ticut, it has been decided the other way — i. e., that 
the rate of interest being fixed in the note, it governs 
not only till maturity, but until payment, unless other- 
wise expressed—by the courts of Massachusetts, 
Indiana, California, Texas, New Jersey, Lllinois, Wis- 
consin, Iowa, Nevada, Tennessee, Ohio, Michigan and 
Virginia. This view also seems to be in accord with 
the recent decisions of the English courts, as collected 
in the case of Union Institutions for Savings v. City of 
Boston, 129 Mass. 82. In this case the court reaches 
the same conclusion as that announced by Field, J., ia 
Cromwell v. County of Sac, 96 U. 8. 51, that ‘‘ the pre- 
ponderance of opinion is in favor of the doctrine, that 
the stipulated rate of interest attends the contract 
until it is merged in the judgment.” See also Spencer 
v. Maxfield, 16 Wis. 178. Kellogg v. Lavender. Op- 
inion by Cobb, J. 

[Decided Dec. 18, 1883.] 


MANDAMUS— WILL NOT LIE TO CONTROL DISCRE- 
TION OF PUBLIC OFFICER.— Mandamus will not lie to 
a commission for erecting a public building, to control 
action wherein such commission has a discretion. The 
only acts which courts can rightfully control by this 
writ are such as are purely ministerial, and with which 
nothing like judgment or discretion is connected. 
United States v. Seaman, 17 How. 225; Same v. 
Guthrie, id. 284; State v. Governor, 22 Wis. 107: 
People v. Contracting Board, 27 N. Y. 378. Though 
they may require inferior tribunals to exercise judg- 
ment given them, or to proceed to the discharge of 
any of their functions, they “cannot control judicial 
discretion."’ State of Nebraska v. Kendall. Opinion by 
Lake, C. J. 

(Decided Jan. 2, 1884.] 


TRIAL— NEW TRIAL ON ACCOUNT OF FAVOR BY AT- 
TORNEY TO JUROR.— While a case was being tried, the 
attorney for the defendant loaned his horse and buggy 
to two of the jurymen, te enable them to visit home 
during an adjournment. The verdict was for the de- 
fendant. Held, ground for a new trial. Jurors are 
chosen because they are supposed to be indifferent 
between the parties. At common law, it was good 
cause for challenge that the juror had been an arbitra- 
tor on either side; that be had an interest in the case; 
that there was an action pending between him and the 
party; that he had taken money for his verdict; that 
he had formerly been a juror in the same case; that he 
was the party, master, servant, counsellor, steward or 
attorney, etc. (3 Bl. Comm. 365, 364); and the common 
law in that regard prevails in this State. Unless fair- 
minded,unbiased jurors can be selected, a trial becomes 
amere farce, dependent not upon the merits of the 
case, but upon extraneous circumstances, such as the 
bias, prejudice, or interest of the jury. To determine 
the competency of a juror, au oath is administered to 
him, and he is required to answer all questions touch- 
ing his qualifications as a juror, not generally, but in 
that particular case. Great latitude is allowed in such 
an examination, and if it appears probable that the 
juror is not indifferent between the parties, he is ex- 
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cluded. Where a juror is accepted as being impartial’ 
he must remain so during the trial. To permit him to 
accept favors from either party, is to place him under 
obligations to such party, the tendency of which is to 
bias his judgment. Nor is it material that such favors 
were not intended to influence the juror, as it cannot 
be determined how far they may have had that effect. 
And such misconduct will vitiate the verdict. In 
Tomlinson v. Derby, 14 Am. Law Reg. 543, one of the 
jurors during the progress of the trial expressed an 
opinion as to the merits of the case to persons who 
were not on the jury, and the verdict was set aside. 
The court say (page 545): ‘Since the case of Bennett 
v. Howard, 3 Day, 219, the law of this State has been 
that when a juror has had conversation with a party 
not of the panel respecting the case on trial, it is suffi- 
cient cause to set aside the verdict, unless it appears 
that the successful party in the suit has not been bene- 
fitted by the juror’s misconduct or the losing party 
injured. 1lSwift, Dig. 775; State v. Watkins, 9 Conn. 
47; Pettibone v. Phelps, 13id. 445; Hamilton v. Pease, 
38 id. 115. The whole tendency of the misconduct 
in this case was to benefit the plaintiff and injure 
the defendant, and it is highly probable that it op- 
erated to enhance the amount of damages the plaint- 
iff recovered. Ensign vy. Harney. Opinion by Max- 
well, J. 

[Decided Dec, 18, 1883.] 


a 


INSURANCE LAW. 





FIRE POLICY — WAIVER OF PROOFS OF LOSS — TOTAL 
LOSS OF INSURED BUILDING.— (1) The waiver of the 
proofs of loss, required in a fire insurance policy, may 
be inferred by the act of the insurer, evincing a recog- 
nition of liability or a denial of obligation exclusively 
for other reasons. Inland Ins. Co. v. Stauffer, 9 Ca. 
397; Home Ins. Co. v. Davis, 2 Out. 280; Ben. Franklin 
Ins. Co. v. Flynn, id. 627. The refusal to pay a loss on 
the ground solely of a want of title in the insured, 
held evidence of a waiver. (2) Where the policy em- 
braced a house alone, which was valued at $700, and 
the loss was total, and of that loss the company had 
full notice, held, under the authority of the Lycoming 
Mutual Fire Ins. Co. v. Schollenberger, 8 Wr. 259, and 
Farmers’ Mutual Ins. Co. v. Moyer, 10 Week. Not. 129, 
that no further notice or proofs of loss were necessary. 
As a rule the law does not require vain things, and 
technical proofs could but restate that of which the 
company was already informed. Pennsylvania Sup. 
Ct., April 16, 1883. Pennsylvania Fire Insurance Co. 
v. Daugherty. Opinion by Gordon, J. 


FIRE POLICY — ALIENATION OF TITLE NOT AVOTD- 
ING PoLicy. — The true construction of a provision in 
the charter of a fire insurance company, that in case 
the property ‘be alienated by sale, or otherwise, the 
policy shall thereupon be void,’’ but may be ratified 
and confirmed to him on application to the directors 
within thirty days, is, that an alienation makes the 
policy not void but voidable at the election of the com- 
pany. Ifthe company choose to waive their right to 
avoid it, and agree that it shall be good in the hands of 
the assignee, it becomes in substance anew and bind 
ing contract with him on the basis of the old one for 
the remainder of the term. And the assignee accept- 
ing it from a mutual company becomes a member 
thereof, and is liable for the assessments on the 
premium note, and may maintain an action on the 
policy in case of loss. When an assignment of an in- 
surance policy has once received the assent of the 
directors, fairly procured, they caunot withdraw it 








against the will of the assignee. Burbank v. Rocking- 
ham Ins. Co., 24 N. H. 550; Wyman v. Prosser, 36 
Barb. 368; Wyman v. Wyman, 26 N. Y. 253; Farmers’ 
Ins. Co. v. Graybill, 74 Penn. St. 17; Pierce v. Insur- 
ance Co., 50 N. H. 297, 301; Barnes v. Union Ins. Co. 
45 id. 21; Hale v. Insurance Co., 32 id. 295; Cum- 
ings v. Cheshire Co. Ins. Co., 55 id. 457; Stimpson 
v. Monmouth Ins. Co., 47 Me. 379; Cumings v. Hil- 
dreth, 117 Mass. 309. Maine Sup. Jud. Ct., May 23, 
1883. Grant v. Hiliot & Kittery Mutual Fire Insur- 
ance Co., 75 Me. 196. Opinion by Barrows, J. 


FIRE POLICY — WHISKY IN BOND— WHEN TAX IN- 
CLUDED. — An insurance policy is a contract of in- 
demnity, and in the absence of any thing to the con- 
trary in the contract, or in the course of dealing 
between the parties, covers the entire proprietary 
interest of the assured. A policy upon whisky in 
bond, without reference to the government tax, en- 
titles the assured to include the tax in his recovery, in 
case of loss, if the assured is liable for the tax. U.S. 
Circuit Court, Kentucky, Aug. 14, 1883. Hedger v. 
Union Insurance Co., 17 Fed. Rep. 500. Opinion by 
Barr, J. 


FIRE POLICY — ON GOODS TRANSPORTED—DEFEAT OF 
RIGHT OF SUBROGATION AVOIDING.— Under an open 
policy of insurance on goods while in transit by rail- 
road, it was stipulated that the insurance company 
should, in case of loss, be subrogated to all claims 
against the carrier. Certain goods covered by the 
policy were destroyed in a railroad collision, having 
been shipped under a bill of lading which provided 
that in case of loss, by which the railroad company 
incurred any liability, the railroad company should 
have the benefit of any insurance which might have 
been effected on the goods. Held, in an action by the 
insured against the insurance company, that he could 
not recover, having by the bill of lading defeated the 
right of subrogation against the carrier to which the 
insurance company was entitled. U. 8S. Cire. Ct., 
Maryland, June 4, 1883. Carstairs v. Mechanies & 
Traders’ Insurance Co., 18 Fed. Rep. 473. Opinion by 
Morris, J. (18 T. R. 473). 


LIFE POLICY — FOR BENEFIT OF MARRIED WOMAN — 
WHEN INTEREST NOT ASSIGNABLE-— NEW HAMPSHIRE 
STATUTE,—- Under the New Hampshire Statute, a mar- 
ried woman's interest in a policy of life insurance, 
effected for her use and benefit, cannot be revoked by 
the party procuring the insurance, and assigned by 
him for his own benefit. In Gould v. Emerson, 99 
Mass. 154, in reference toa similar statute, the court 
say: ‘‘ The manifest purpose is not only to prevent the 
creditors from reaching the fund by proceedings in law 
or equity, but to restrain the debtor from revoking, 
ina moment of caprice or embarrassment, the trust 
which he has once created, upon a meritorious, and by 
the statute, a sufficient consideration.’’ See, also, 
Eadie v. Slimmon, 26 N. Y. 9; Secor v. Dalton, cited 
in Bliss on Life Ins. 528; Insurance Co. vy. Burroughs, 
34 Conn. 305; Charter Oak Life Ins. Co. v. Brant, 47 
Mo. 419; Baker v. Young, id. 453. New Hampshire 
Sup. Ct. Slokell y. Kimball. Opinion by Foster, J. 
(59 N, H, 13). 


——__>__——— 


CORRESPONDENCE. 





Lucri Causa. 


Editor of the Albany Law Journal: 

Among the * Notes of Cases,"’ in the last issue of the 
Law JourRNAL, I noticed a brief reference to the case 
of the ** People v. Woodward (31 Hun. 57), in which it 
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was held that taking a horse from another’s stable, 
killing it, and burying it in a pit, does not necessarily 
constitute larceny. The judges by whom the decision 
was established declare that in order to constitute 
larceny, there must have been a felonious intent 
animo furandi, or the lucri causa of the civilians, 
while Learned, J., in a dissenting opinion, holds that 
lucri causa is not an essential to the crime named. 
The opinion of the latter is without doubt a strong 
appeal for the reason of the rule contended for, but the 
weight of commou-law authorities is in favor of the 
decision rendered. Thus the correct definition of 
larceny has been declared to be ‘‘the wrongful or 
fraudulent taking, etc., with a felonious intent to con- 
vert the goods to the taker’s own use, and make them 
his property.”’ Jacob’s Fisher’s Digest, Vol. LIT, p. 
3302, citing authorities. At the same time it would 
seem that there has always been a tendency of the 
courts to break away from the rigidity of the common- 
law rule, und while not directly admitting that lucri 
causa is immaterial, they have in effect confessed it to 
be so in more than one instance. Thus ,where the 
prisoner, a servant of A. applied for and received at the 
post-office all A.’s letters, and delivered them to A. 
with the exception of one,which the prisoner destroyed, 
in the hope of suppressing inquiries respecting her 
character, it was held to be a larceny; ‘for supposing 
that it was a necessary ingredient in that crime, that 
it should be done /ucri causa (which is not admitted), 
there were sufficient advantages to be obtained by the 
prisoner in making away with the written character.” 
1 Den. Cr. Cas. 180. A more remarkable case was 
where some servants in husbandry, having the care of 
their master's team, entered his granary by means of 
a false key, and took out of it two bushels of beans, 
which they gave to his horses. Of eleven judges, three 
were of opinion that there was no felony; while of the 
eight judges who were for conviction, some (it is not 
stated how many) alleged that by the better feeding 
of the horses, the men’s labor was lessened, so that 
they took the beans to give themselves ease — which 
was constructively, at least, lucri causa! (Query: 
whether the dissenting judges, in answer to this alle- 
gation, might notas logically have advanced the argu- 
ment that by feeding the horses, the servants ought 
not rather to expect their labors to be increased —at 
least as far as stable work was concerned.) Rus. & R. 
C. C. 307. And when a similar case afterward came 
to be decided by the judges, it was said to be no longer 
res integra. And in still another case where the pris- 
oner having forced open a stable door, took out a 
horse, led it about a mile to an old coal pit, and there 
backed it down and killed it, his cbject being that the 
horse might not contribute to furnish evidence against 
one who was undera charge for stealing it, Thompson, 
C. B., saved the point; six judges against five holding 
it not essential that the taking should be lucri causa. 
They thought a taking fraudulenter, with intent wholly 
to deprive the owner of the property, sufficient. Rex. 
v. Cabbage, Lent Ass. 1815, 1 R. & R. 292; S. C., Russ. 
C. & M. 41. 

In the principal case, the court cited section 654, of 
the Penal Code, as supporting the proposition that the 
malicious killing of a horse is a misdemeanor. The 
thirty-first of Hun,has not yet reached me; can it be pos- 
sible that the crime was committed after December 1, 
1882, and was therefore subject to the provisions of the 
Penal Code ? We are not surprised when our often 
over-worked judges occasionally deliver themselves of 
conscientious and elaborate opinions, which end in 
establishing (?) some apex juris upon a question 
already settled by plain statutory enactment; but we 
cannot be so recreant to our brothers at the bar, as to 
believe that in this case the district attorney could 
have overlooked section 528, of the Penal Code, which 





defines larceny to be when ‘a person, with the intent 
to deprive or defraud the true owner of bis property, 
or of the use and benefit thereof, or to appropriate the 
same to the use of the taker, or of any other person 
takes,”’ etc.; from which it appears that lucri causa is 
no more an essential ingredient in the crime of larceny. 
SEYMOUR VAN SANTWOOD. 
Troy, March 11, 1884. 


TENURE OF THE NEW JUDGES. 


Editor of the Albany Law Journal: 


The amendment to Article VI of the Constitution, 
miscalled section 28, and adopted November, 1882, 
does not provide for the election of any successors to 
the additional justices therein authorized. It pro- 
vides only for an election at the general election next 
after the adoption of the amendment. The people 
probably thought that the need of additional justices 
was temporary. 

Section 6, as amended in 1879, provided that the 
Supreme Court should be composed of the justices 
then in office, with one additional, and of their suc- 
cessors. This made the number thirty-fonr; and this 
section remains unaltered. 

Thus too, the Legislature made the newly elected 
justices enter on their office at a different time from 
that provided for the others; and hold office about six 
months less than the fourteen years. 

> # 


COURT OF APPEALS DECISIONS. 


\ following decisions were handed down Tues- 

day, March 18, 1884. 

Judgment reversed, new trial granted, costs to abide 
the event —Herman Veeder, respondent, v. William 
Mudgett et al., appellants; Thomas B. Holcomb, admin- 
istrator, respondent, v. Friend H. Holcomb, appellant. 
Judgment affirmed with costs— Mary McGough, 
administratrix, respondent, v. Thomas R. Sharpe, as 
receiver, appellant; Charles G. eters, administrator, 
respondent, v. Lewis Edwards, appellant ; Ellen Roach, 
administratrix, respondent, v. The Fort Orange Paper 
Company, appellant; Winifred Cooper, administratrix, 
respondent, v. The New York, Lake Erie & Western 
R. Cc., appellant. Motion to recall remittitur 
denied, with costs — Susan M. Murray and another, 
executors, respondents, v. Phebe Marshall, appellant. 
—-— Notice to discontinue appeal allowed on the pay- 
ment of thirty-nine dollars costs before argument and 
disbursements in this court.— The New York, Lake 
Erie & Western R. Co., appellant, v. Zhe Board of 
Supervisors of Delawure county, respondent. Mo- 
tion to recall remittitur denied without costs.— In re 
Distribution, ete., of John C. Zabst, deceased.— (1) 
Motion to amend notice of appeal, granted upon pay- 
ment of ten dollars to appellant. (2) Motion to dismiss 
appeal, denied without costs.—Jumes V. A. Davis, 
v. Arovatees P. Crandall, appellant. Motion to dis- 
continue appeal. Granted on payment by the appel- 
lant to the respondants’ attorney of ten dollars costs — 
Hannah Mead, administratrix, appellant, v. Lucretia 
C. Smith, executrix, respondent. Motion to put 
cause on preferred calendar, denied — William C. Her- 
rick, appellant, v. The Germania Fire Ins. Co., respond- 
ent. Motion for reargument, denied with costs — 
In re Estate of Elizabeth McCarter. 
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CURRENT TOPICS. 


HE Century for April has an interesting article 
on lynch law, entitled ‘‘Mob or Magistrate.” 
If its statistics are trustworthy they show a fright- 
ful state of society. It is here alleged that in 1882 
there were 1,266 murdersin this country, and about 
1,500 in 1883. In 1883 there were 93 legal execu- 
tions and 118 lynchings. There can be no just dis- 
sent from the following condemnation of lynching: 
‘‘When a score of men can find no better way of 
expressing their detestation of murder than by be- 
coming murderers themselves, our civilization seems 
to have reduced itself to an absurdity. Moreover, 
lynch law is not much more accurate in its meas- 
urement and dispensation of justice than the lax 
administration against which it protests. The mob 
is neither judicial nor chivalrous; the weak and 
defenseless are far more likely to suffer at its hands 
than the strong and prosperous, as is shown by the 
fact that the victims of more than half the lynch- 
ings reported last year were southern negroes.” 
We fully assent also to the following: ‘‘ The fact 
that thirteen out of fourteen murderers escape the 
gallows is the one damning fact that blackens the 
record.of our criminal jurisprudence. No Ameri- 
can ought to indulge in any boasting about his na- 
tive land, while the evidence remains that the laws 
made for the protection of human life are thus 
shamelessly trampled under foot. No occupant of 
the bench, and no member of the bar ought to rest 
until those monstrous abuses which result in the 
utter defeat of justice are thoroughly corrected.” 
But we cannot go with the writer when he says: 
“ Nevertheless, the failure of criminal justice, which 
makes room for mobs and lynching, is a greater 
disgrace than the savagery of the mobs.” This, 
according to his own argument, is asserting that 
murder is a less disgrace than inefficient execution 
of the laws. 


The Century writer hits the proper remedy for 
this state of affairs: ‘‘ The only classes of persons 
interested in maintaining the present state of things 
are the criminals and the criminal lawyers, and it 
is not for their exclusive benefit that society is or- 
ganized. The contrast between the swift, firm and 
sure methods of English and Continental courts in 
dealing with great criminals, and the tardy, feeble 
and abortive methods of our own, should sting our 
National pride to some energetic measures of re- 
form. The people must rouse themselves to de- 
mand a more vigorous enforcement of the laws, and 
they must see to it that judges and prosecuting at- 
torneys are chosen who have the ability and the 
will to bring evil-doers to justice. The judges on 
the bench may well inquire whether the protection 
of the criminal has not assumed disproportionate 
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importance in our criminal procedure. If, in our 
fear lest an innocent man may suffer, the law itself, 
which is the only protection of innocent men, be- 
comes utterly paralyzed, then there is a call fora 
revision of our methods and our maxims, and the 
infusion of a new spirit intoour laws. Every judge 
who will brush aside the hair-splitting devices of 
the lawyers, and insist that criminal trials shall be 
conducted with rigor and directness of purpose, 
will deserve, and will be likely to win, the approval 
of his fellow-citizens.”” The remedy is in the hands 
of every community, and its efficiency is measured 
by its love of order, It is probable that the vast 
majority of these murders are committed in lawless 
communities, It is bad enough in old and thickly 
settled communities, but not so bad as in the new 
and sparsely settled communities, where distances 
are great and the executive power is weak. 


Our criminal magistrates all over the land would 
do well, however, to heed these utterances. If 
criminal justice were everywhere meted out with 
the swiftness and severity that has for many years 
distinguished the recorder’s court in New York 
there would be less crime. It is difficult to say, 
practically, how the reform should be brought 
about. Prisoners have a right to the observance of 
legal forms, but magistrates should take care not 
to give them exaggerated importance. Lawyers, 
also, would do well to take heed how they lend 
themselves to trifling quibbling in behalf of clients, 
This is one of the things that is bringing our pro- 
fession into disrepute. Why cannot our criminal 
trials be as prompt, as swift, and as certain as in 
England? If they were, we should not have a quar- 
ter of the murders, nor any lynching. 


Speaking of the threatened decay of the influence 
of the legal profession, we note that the London 
Law Journal calls attention to the fact that “the 
office of speaker seems to be falling out of the 
hands of the lawyers. * * * A succession of 
three lay speakers seems to show either that lawyers 
care less for politics, or that politics care less for 
lawyers.”” We are of the impression that the office 
of speaker in our National House of Representa- 
tives has not been generally held by lawyers, Per- 
haps some of our readers can inform us. 


In a recent charge to the jury in regard to crema- 
tion, Justice Stephen cited Lucan as speaking of 
the practice. Some one charges the learned judge 
with error in this, and avers that he must have 
meant Lucretius. We are informed that both au- 
thors speak of the practice. In Lucan’s “‘ Pharsa- 
lia,” vii, 809, we find: 

“Nil agis hac ira : tabesne cadavera solvat 


An rogus, haud refert: placido Natura receptat 
Cuncta sinu, finemque sui sibi corpora debent.” 


And in Lucretius, iii, 883, is the following: 
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“Proinde ubi se videas hominem indignarier ipsum 

Post mortem fore ut aut putrescat corpore posto, 

Aut flam meis interfiat, maleisve ferarum; 

Scire licet, non sincerum sonere, atque subesse 

Cecum aliquem cordi stimulum; quamvis neget ipse 

Credere se quemquam sibi sensum in morte futurum.’: 
The Law Journal says: ‘‘ Lucretius, so far as rusty 
scholarship can follow a crabbed style, appears to 
be dealing rather with the different forms of death 
and ideas of the future than of the disposal of the 
body, while the passage from Lucan is apposite 
and graceful.” These English judges are quite apt 
to be right in their classics. 


. 

Mrs. Kilgore tried again for admission to another 
section of the Philadelphia Common Pleas, and was 
refused, Judge Finletter dissenting. The court put 
the denial partly on the ground of protection to 
woman, partly on the ground of nature’s order, and 
partly on the ground of the shock tosentiment. No 
stress seems to have been laid on the phraseology 
of the statute. The court remarked: ‘The very 
fact that the employment of woman to do that 
which by common consent a man only should do 
causes a shock, is an argument of fsome force from 
nature itself. It is the emphatic assumption of a 
general principle. I do not stop to reason by an- 
alogy from the lower creation, for there the instinct 
implanted at once settles the question, The argu- 
ment drawn from the abuse of power by the male 
sex does not destroy the principle which is assailed. 
Legislation itself has of recent years largely ex- 
tended and protected the rights of married women, 
and yet any one familiar with the decisions of our own 
Supreme Court has not failed to notice the fact that 
recent decisions have curtailed the liberal interpre- 
tation of the laws relating to married women which 
at first swayed the court, because it was found by 
experience that that which was properly intended 
as ashield had in many cases proved to be a double- 
edged sword; and it is a question yet to be solved 
how far this inversion, so to speak, of the order of 
nature will not finally produce an unnatural compe- 
tition between the sexes, and what is worse, a con- 
dition of society wherein worthless husbands, 
fathers, sons and brothers will depend upon the 
exertions of those who ought to receive and enjoy 
that protection which nature intended.” This is 
amusing. ‘‘Common consent ’— whose ‘‘common 
consent?” Why, that of the men, for a major- 
ity of the human race, namely, the women 
demand the right to earn their own living, 
in their own way. We are heartily tired of this 
nonsense about competition between the sexes 
wrought by the ameliorating laws of married women, 
and if women ask for the right to support their 
husbands, fathers, sons and brothers, we do not 
know why they should not have it. One would 
suppose these Philadelphia common pleas people 
were living forty years back. 


We have received a very interesting pamphlet, 
entitled ‘‘A Dictionary of Baptismal Names for 





Children, containing 2,000 names, with their mean- 
ing and the countries from which they originated.” 
The names are arranged in two general divisions of 
sexes, and alphabetically, under each, but are not 
alphabetically sub-arranged, which is a grave defect. 
We note some appropriate for forthcoming lawyers: 
Arnold, a maintainer of honor; Aristides, a lover of 
justice; Austin, lover of justice; Brian, having a 
thundering voice; Harold, a champion; Hector, a 
stout defender; Hortensius, an orator; Ibzan, a 
judge; Lycurgus, a lawyer; Marcus, a defender; 
Othniel, a judge; Allam, Sergius, Torquil, counsel- 
lor; Solon, lawyer; William, defending many. 


The Codes have at last got out of committee in 
the Senate. The Civil Code has been reported favor- 
ably, by a majority of one. The revision by Mr. 
Throop is also favorably reported by a majority of 
one. We hardly think the people need both measures, 
We believe they need the Civil Code, and we think 
much of the Throop revision is well enough, al- 
though as a whole it would be out of the question 
if the Civil Code were to be adopted. Now the 
question is just where it ought to be, and we hope 
the lay element in the Senate will assert its judg- 
ment independently of the lawyers who are so nearly 
equally divided in opinion. 

——__+—__——_—- 


NOTES OF CASES. 


N People v. Peterson, 31 Hun, 421, the petitioner 
claimed the exemption of $1,500 allowed by 


statute to ministers of the gospel. He was, and 
since 1830 had been, aminister of the Reformed 
Church, in America, in good standing; by reason 
of old age and loss of his sight he had for the last 
fifteen years withdrawn from the active duties of 
his profession, although he had during all that 
period performed its functions occasionally as op- 
portunities presented themselves. He was engaged 
in no secular occupation. eld, that he was enti- 
tled to the exemption. The court said: ‘ Beinga 
minister, and engaged in no other calling, he was 
entitled to the exemption, notwithstanding he was 
disqualified for active duty by age and infirmity.” 


In State v. Roberts, 59 N. H. 484, it was held that 
a person is liable for catching fish in the prohibited 
season from water, though within his own land, un- 
less it be so enclosed as to prevent the free passage 
of the fish. The court said: ‘‘ The right of the Legis- 
lature to enact penal laws to prevent the undue des- 
truction of fish does depend upon the fact that any 
particular body of water does not furnish a supply 
of fish, but upon the fact that like other wild ani- 
mals they are free, and the owner of the soil under 
the water containing them has not on that account 
any property in them. The fact that the defendant 
owned the land around North pond gave him no 
exclusive property in the four trout before they 
were caught, unless their natural freedom had been 
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destroyed by falling under the absolute control of 
the riparian owner. If the trout were not the 
prolific source of other trout for connecting streams, 
their freedom of passage to and from and through 
the pond prevented the defendant, a riparian owner, 
from acquiring property in them against the right 
of the State to preserve them for the enjoyment of 
future anglers. The fact that the fish were in water 
surrounded by the defendant’s land, unless the 

yater was so inclosed as to be absolutely within 
his control, and the free passage of the fish to and 
from it was entirely and rightfully obstructed, gave 
him no more property in them than he would have 
obtained in a wild deer that came upon his land, or 
a wild bird that might have alighted upon it. If 
the fish had free passage to and from the pond, 
their capture out of season by the defendant was 
within the prohibition of the statute. ” 


In Com. v. Guildhart, Quarter Session of Philadel- 
phia, March 14, 1884, Leg. Int. March 21, 1884, it 
was held that an apprentice may be punished for 
misconduct by imprisonment. The defendant, a 
tanner’s apprentice, was imprisoned for twenty- 
four hours in the witnesses’ part of the county 
prison, for willfully quitting work, whereby his 
master’s skins soured and were spoiled. The court 
said: ‘It is to be regretted that the system of ap- 
prenticeship has nearly gone out of use. The rela- 
tion of master and apprentice was one of the most 
valuable relations in society. Some of the most 
worthy, reputable and wealthy citizens of this 
country commenced work as apprentices and rose 
to the highest positions in the government. There 
are yet living in this city many excellent persons 
who were apprentices in their youth. A system so 
beneficent ought not to be suffered to fall into dis- 
use; but it seems that it is being gradually aban- 
doned, and we are becoming dependent for skilled 
mechanics upon immigration from foreign countries. 
A trade education is as important as a college edu- 
cation. If the latter is regarded as a distinction 
worth acquiring, the former is equally so, for it sup- 
plies the necessities of society that depend on skill 
and knowledge in the practical business of life. 
Boys who have such an opportunity as this defend- 
ant to learn a good trade are to be congratulated. 
There are thousands of boys, and men too, who 
would be glad to have such a position. Under the 
old custom the apprentice lived with his master, 
and wasclothed, fed and treated as one of his family ; 
but after a time, a money payment in lieu of domes- 
tic custody and care was substituted, and this met 
the approval of the Supreme Court (Com. v. Conrow, 
2 Barr, 402), and was subsequently authorized by 
statute (Aet of March 17, 1865). When the indent- 
ures are entered into, certain duties and obligations 
arise on both sides, which may be enforced by the 
court. Ifthe apprentice lives with his master, the 
latter may administer proper punishment upon the 
apprentice, and is not liable for unjust punishment 
arising from error of judgment; but he cannot in- 








flict punishment to gratify a cruel and revengeful 
disposition: Com. v. Hodgson, Lewis Crim. Law, 
103. He may also apply to the Court of Quarter 
Sessions for the punishment of the apprentice by 
imprisonment, under the Act of September 29, 1770, 
and in such case, if his complaint be just, the court 
ought to and will enforce the law by confining the 
apprentice as long as may be necessary to accomplish 
his reform.” 


In the case of Spring Vulley Water Works v. Sup- 
ervisors of San Francisco, which appears elsewhere 
in this number, the Supreme Court of the United 
States hold that where a corporation framed to sup- 
ply water to a locality and its inhabitants was or- 
ganized under a California statute, which provided 
that water should be furnished consumers at reason- 
able rates to be fixed by an impartial tribunal 
designated therein, but which by reason of a consti- 
tutional restriction reserved to the State the right 
to amend and alter the charter of such a corpo- 
ration, the State is not forbidden by the Federal 
Constitution to confer upon the authorities of the 
locality the power to fix the rates at which the cor- 
poration shall supply water to consumers, Mr. 
Justice Field dissented from the conclusion reached 
by the majority of the court. He declares that the 
impression which exists in the minds of some lawyers 
and judges, that the reservation in charters of cor- 
porations and in laws authorizing the formation of 
corporations, of a power to alter or repeal such 
charters or .aws operates as a gift to the State and 
to the Legislature of uncontrolled authority over the 
business and property of the corporations, is un- 
founded in principle and unsupported by authority. 
The reservation applies only to the contract of in- 
corporation, to the corporate existence, franchises 
and privileges granted by the State. With respect 
to every thing else it gives no power that the State 
would not have had without it. It does not withdraw 
the corporation from the guaranties of the Federal 
Constitution. The corporation holds the property 
it acquires under the same guaranties which protect 
the property of individuals from spoliation, See 
Dartmouth College case, 4 Wheat, 708, 712; Zom- 
linson v. Jessup, 15 Wall. 458; Railroad Co. v, Maine, 
96 U.S. 510; Detroit v, Howell, Plank Road Co., 43 
Mich. 140, 147. Applying these principles to the 
case in question, he holds that water collected in 
reservoirs, as it falls in rain, is private property and 
cannot be appropriated to public use without com- 
pensation to the owner; that such compensation 
must be fixed by an impartial tribunal and not by 
the consumers of water or their agents. It is an 
elementary principle of natural justice that no man 
shall sit in judgment where he is interested, no 
matter how unimpeachable his personal integrity. 
The principle is not limited to cases arising in the 
ordinary courts of law in the regular administration 
of justice, but extends to all cases where a tribunal 
of any kind is established to decide upon the rights 
of different parties. City of London v. Wood, 12 
Mod. 687; Hall y. Thayer, 105 Mass. 221: Lamsden 
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v. Milwaukee, 8 Wis. 485, 494. While the State 
may take private property for public use, it cannot 
exercise the right except upon the payment of com- 
pensation to be fixed by an impartial tribunal. In 
the enforced sale of property of a corporation at 
prices to be fixed by the agents of those purchasing 
it, the line is passed which separates regulation from 
spoliation. 


CONSTRUCTIVE NOTICE. 
I, 


HE case of Parker v. Conner, 93 N. Y. 118, is an 
interesting one on the subject of constructive 
notice. It was the case of an alleged fraudulent 
sale of personal property, and held that one who 
purchases in good faith from the vendee, is not 
chargeable with constructive notice of the fraud by 
mere negligence and omission to investigate facts 
calculated to awaken suspicion in prudent minds, 
Rapallo, J., learnedly reviews the subject, and con- 
cludes that in such cases the doctrines applicable to 
transfers of negotiable paper are applicable. This 
case is reported in the forthcoming 45th volume of 
American Reports, and the editor appends the fol- 
lowing note: 

“Constructive notice” has been defined as fol- 
lows: In Birdsall v. Russell, 29 N. Y. 220, 249, the 
court said; ‘‘ Constructive notice is a legal infer- 
ence from established facts.’”? Constructive notice 
I take to be in nature no more than evidence of 
notice the presumptions of which are so violent that 
the court will not allow even its being controverted. 
Plumb v, Fluitt, 2 Anst. 488; Rogers v. Imes, 8 N. 
H. 270. Chanceller Kent laid down the rule in 
Sterry v, Arden, 1 Johns. Ch. 261, in these words: 
**T hold him chargeable with constructive notice or 
notice in law because he had information sufficient 
to put him on inquiry.” Constructive notice is of 
two kinds, that which arises from testimony and 
that which results from a record. Griffith v. 
Griffith, 1 Hoff. Ch. 153. 

It will thus be seen that the distinction between 
“ actual” and “ constructive ” notice lies essentially 
in this: ‘‘ actual notice is a question of fact fora 
jury, Tufts v. King, 18 Penn, St. 157; Bradbury v. 
Falmouth, 18 Me. 65, to be determined by evidence 
either direct or circumstantial or both and may be 
rebutted.” On the other hand ‘‘ constructive ”’ notice 
is a presumption of law which cannot be rebutted, 
whether from evidence of facts or of knowledge or 
circumstances, which if they had been acted on 
would have brought to light the very facts which 
would charge the party with actual notice and is a 
question of law for the court. Birdsall v. Russell, 
29 N. Y, 220; Rogers v. Jones, 8 N. H. 264. But in 
Wade on Notice, § 40, p. 22, citing Story’s Eq. Jur., 
§ 410, it is said that ‘‘ Such notice as depends upon 
possession, upon knowledge of an agent, upon facts 
to put one upon inquiry, and some other similar 
matters, although often called constructive notice, 
is rather implied notice or presumptive notice sub- 





ject to be rebutted or explained. Constructive 
notice is thus a conclusive presumption, or a pre- 
sumption of law, while implied notice is a presump- 
tion of fact. If this distinction were carefully pre- 
served by writers upon this subject, it would enable 
us to escape a good deal of confusion in regard to 
the subject of notice.” 

KNOWLEDGE OF FACTS TO PUT ON INQUIRY.— 
A purchaser having knowledge of any fact sufficient 
to put him upon inquiry as to the existence of some 
right or title in conflict with that he is about to 
purchase is presumed either to have made the 
proper investigation or to have been guilty of neg- 
ligence, etc., fatal to his claim as a bona jide pur- 
chaser. Williamson v. Brown, 15 N. Y. 354; Cam- 
bridge Bank v. Delano, 48 id. 326; Walworth v. Farm- 
ers’ Loan Co. 1 id. 433. But the basis of this rule 
is negligence, and itis only applicable to cases 
where the purchaser or incumbrancer is chargeable 
with gross negligence in not making the examin- 
ation. Acer v. Westcott, 46 N. Y. 384. The rule 
that what is sufficient to put a purchaser upon in- 
quiry is notice of whatever the inquiry would have 
disclosed, applies to actual, not constructiue notice. 
Battenhausen v. Bullock, 11 Brader (Ill.), 665. 

Circumstances amounting to mere suspicion of 
fraud are not to be deemed notice, and where an in- 
ference of notice is to affect an innocent purchaser 
it must appear that the inquiry suggested if fairly 
pursued would result in the discovery of the defect. 
Simons v. Morse, 2 Fed. Rep. 325; Maul v. Rider, 
59 Penn. St. 167; Wilson v. Hunter, 30 Ind. 466. If 
the transferee of property has before him facts 
which would put a person of ordinary intelligence 
and prudence on his guard or create a suspicion 
which being followed up would lead him to find out 
that there was a fraudulent intent on the part of the 
transferrer, his abstaining from making such in- 
quiry is a want of good faith. Burnham v. Bren- 
nan, 42 N. Y. Supr. Ct.51. By reasonable diligence 
is meant that implied where there is some reason to 
awaken inquiry and direct diligence in a channel 
in which it would be successful. Maul v. Rider, 59 
Penn. St. 167; Cambridge Bank v. Delano, 48 N. Y. 
826. So the legal presumption is that all convey- 
ances are made in good faith and not fraudulently, 
and the burden of proof rests upon one who seeks 
to impeach the same for fraud. 0’ Neal v. Boone, 82 
Ill. 589. To impeach a sale for fraud as against the 
vendor’s creditors, both the vendor’s fraudulent in- 
tent and the vendee’s knowledge of it (or of circum- 
stances which charge him with the duty of inquiry) 
must be shown. Hopkins v. Langton, 30 Wis. 379; 
Tantum v. Green, 21 N. J. Eq. 364; Jaeger v. Kelley, 
52 N. Y. 274; Newman v. Cordell, 43 Barb. 448. 
There need not be ‘‘ good and substantial evidence 
of the vendor’s fraudulent intent such as sends con- 
viction home to the mind and establishes a well 
founded belief” to charge the vendee with notice 
thereof. A less degree than this will charge the 
vendee with the duty of inquiry. Hopkins v. Lang- 
ton, 30 Wis. 379. When the facts and circumstances 
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are such as to put a reasonable man on inquiry, that 
obligation is not satisfied by an inquiry addressed 
to the chief actor in the suspected fraud, and who 
has every motive for concealing the truth, when 
better and reliable sources of information are open 
to him. Singer v. Jacobs, 11 Fed. Rep. 559. To 
make a sale void for fraud as against the creditors 
of the seller, the buyer must have had notice of the 
intended fraud if his purchase was in good faith 
and for a valuable consideration. McCormick v. 
Hyatt, 33 Ind. 546; Ruhl v. Phillips, 48 N. Y. 125 
If a grantee without knowledge of the intended 
fraud becomes a purchaser for value he should be 
protected, although the grantor acted from fraudu- 
lent motives. Holmes v. Clark, 48 Barb, 237. It is 
not enough that the vendee has knowledge of the 
fraudulent intent, it must be made to appear that he 
participated in it. Dudley v. Danforth, 61 N. Y. 
626. To avoid a sale made to defraud creditors it 
is not required that the purchaser should have had 
actual knowledge of the fraudulent purpose of the 
vendor. It is sufficient if he had constructive 
notice. Singer v. Jacobs, 11 Fed. Rep. 559; Atwood 
v. Impson, 29 N. J. Eq. 150. But see to contrary, 
Stearns v. Gage, 79 N. Y. 102. 

The notice of fraudulent intent to affect the title 
of a purchaser for value must exist prior to the per- 
fecting of the sale. Gottberg v. Conner, 44 N. Y. 
Sup. Ct. 554. Where constructive notice is alleged 
to result from facts or circumstances, the presump- 
tion may be repelled. Griffith v. Griffith, 1 Hoff. 
Ch. 153; Rogers v. Jones, 8 N. H. 264. A purchaser 
for a valuable consideration is not chargeable with 
constructive notice that the conveyance to him was 
made by his vendor with intent to defraud his cred- 
itors; actual notice is required to impair his title. 
Stearns v. Gage, 79 N. Y. 102. In this case the court 
(pp. 186-8), after stating the rule of constructive 
notice of fraud as laid down in Williamson v. Brown, 
15 N. Y. 362, and Baker v. Bliss, 39 id. 70, say :“ In 
the case at bar it is not apparent that the purchaser 
was acquainted with any fact which might create a 
well grounded belief that there was any defect in 
the title of his grantor. There is evidence to show 
that he had reason to believe and did suppose, that 
a full consideration had been paid for the farm, in- 
dependent of the agreement to support the father 
of his grantor. He also knew that his grantor had 
worked for his father for anumber of years and had 
no occasion to question the validity of the claim 
allowed for his services. Under such evidence it 
cannot be claimed that any question as to construc- 
tive notice was presented upon the trial. Be that as 
it may, however, we think that this is not material, 
as actual notice is required where a valuable consid- 
eration has been paid. The statute relating to 
fraudulent conveyances (2 R. S. 137, § 5), provides 
that its provisions shall not be construed in any 
manner to affect or impair the title of a purchaser 
for a valuable consideration unless it shall appear 
that such purchaser had previous notice of the 
fraudulent intent of his immediate grantor, or of 
fraud rendering void the title of such grantor. This 





plainly means that actual notice shall be given of 
the fraudulent intent, or knowledge of circum- 
stances which are equivalent to such notice, Cir- 
cumstances to put the purchaser on inquiry where 
full value has been paid are not sufficient. If he 
knew of the fraud that would be enough. It is not 
found that he had such knowledge in the case con- 
sidered. As there is no such finding, we may as- 
sume that he had no knowledge of the fraud, and 
without this no case is established which would in- 
validate the conveyance to him and warrant the 
conclusion of the referee. No authority has been 
cited which sustains the principle that a purchaser 
for a valuable consideration without previous notice 
is chargeable with constructive notice of the fraud- 
ulent intent of his grantor, and such a rule would 
carry the doctrine of constructive notice to an ex- 
tent beyond any principle which has been sanctioned 
by the courts, and cannot be upheld.” The ruling in 
Stearns v. Gage was applied in the case of Farley 
v. Carpenter, 27 Hun, 359. In that case the defend- 
ant Abram Carpenter (the grantee), a brother of 
Charles Carpenter (the grantor), on examination 
supplementary to execution among other things tes- 
tified, ‘‘I did not know at that time (meaning the 
time when the conveyance was made), that he owed 
any thing aside from me; thought something up 
from the way he talked; he asked me to deed this 
house and lot to his wife; Wednesday went to his 
house, he sent for me; he wanted to sell me his 
farm; I said ‘what is up?’ he said ‘you need not 
ask any questions nor say any thing for two or 
three days; if I don’t sell this to you I shall tosome 
one else,’ and I did not; what was up didn’t know, 
but thought there was something ; he was always a 
square fellow before this; supposed he was at this 
time.” The referee found that the conveyance was 
taken by Abram without the knowledge of the 
fraudulent intent of his grantor, and in considering 
the question the court say: ‘‘ Fraud implies an evil 
intent or illegal intent. Such intent can only exist 
in case of knowledge. Under this statute fraud is 
not a question of negligence, it is a question of 
knowledge and intent. <A party may be negligent 
in not examining the records for liens and incum- 
brances in real estate before purchase and still be 
strictly honest and innocent of fraud. The appel- 
lant’s counsel contends that this decision (79 N. Y. 
102), is in conflict with numerous other decisions in 
the Court of Appeals and he cites the cases of 15 N. 
Y. 354; 39 id. 10; 50 id. 345; 76 id. 386, * * * 
In neither of those cases was fraud alleged or 
claimed to exist on the part of the persons held to 
be chargeable with constructive notice. * * Our 
attention has not been called to a single case in the 
Court of Appeals brought under this statute where 
fraud is charged as the gravamen of this action, in 
which it has been held that there can be a recovery 
against the grantee without actual notice of the 
fraudulent intent of his grantor.” 

It is not the duty of the purchaser to inquire into 
the motives of the seller for making the sale. Hence 
he is not chargeable with knowledge of a fraudulent 
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purpose on the part of the seller merely because he 
failed to avail himself of an opportunity of making 
investigation which, if made, would have revealed 
the purpose. State ex rel. Pierce v. Merritt, 70 Mo. 
275. Where a debtor sold his entire stock of goods 
to a purchaser with the intent to defraud his cred- 
itors, a full consideration paid by such purchaser 
will not protect him if he has notice, actual or con- 
structive, that the vendor is.selling to hinder and 
delay his creditors. Singer v. Jacobs, 11 Fed. Rep. 
559. On this point the court said (p. 561); ‘* A full 
consideration paid in cash will not protect a pur- 
chaser who has notice, actual or constructive, that 
the vendor is selling to hinder and delay his cred- 
itors; and the reason is, that by aiding the debtor 
to convert his visible and bulky property, which 
cannot readily be concealed from creditors, into 
money which it is easy to put beyond their reach, 
he knowingly assists the debtor to carry out his 
fraudulent purpose.” Tantum v. Green, 21 N. J. 
Eq. 364. On the question of fraudulent intent the 
parties to the transfer may testify as to their object 
and intent in making it. Abbott’s Trial Ev. 739, 
740; Bump on Fraud. Convey. (3 ed.) 593. Declar- 
ations of the seller shortly before his sale are admis- 
sible to show his intent, although they were not 
made in the presence of the creditors or to their 
knowledge. Bishoff v. Hartley, 9 West Va. 100. 

NoricE TO AGENT IS TO PRINCIPAL.— When 
notice to an attorney will be imputed to client see 
Fairfield Savings Bang v. Chase, 72 Me. 226; 8. C. 
39 Am. Rep. 319, 322, note. Notice to an agent of 
an unrecorded deed is notice to the principal. 
Drake v. Barker, 54 Vt. 8372. Whatever information 
an attorney acquires tn relation to the subject-mat- 
ter of a suit he will be presumed to have communi- 
cated the same to his client, and notice to him is 
constructive notice to his client. Bierce v. Red 
Bluff, 31 Cal. 160. A principal is not affected by 
information imparted to the agent (attorney) before 
the agency existed, and which has not been re- 
tained in mind by the agent. Yerger v. Barz, 56 
Iowa, 77. Notice to an agent of facts arising from 
or connect with the sub-matter of the agency is con- 
structive notice to the principal where the notice 
comes to the agent while he is acting for the prin- 
cipal and in the course of the very transaction. 
Bierce v, Red Bluff, 31 Cal, 160. 


es 


RESPONSIBILITY — WITH A FORECAST. 


I. Insanity being offered asa defense ina criminal 
action, the question forthe judge to present to the 
jury is not, ‘* was the defendant insane when he did 
the act charged?” but ‘‘ was he then in such a condi- 
tion that the law, as it is, regards him as not responsi- 
ble therefor? ”’ 

The question then of course arises, ‘‘what condi- 
tions are those of which the law says, that the fact of 
being in such, renders a man not responsible? ’’ 

The answer to this question, not being an answer to 
the question, ‘* was the defendant insane?” is not a 
“ test of insanity,’’ in the medical sense of the word 





insanity; but is a statement of the “state of mind,” 
which the law regards as relieving from responsibility. 

This state of mind may be different in different 
jurisdictions as, (a) a state such that the defendant is 
unable to distinguish right from wrong, or to know 
the wrongfulness of his act; (b) a state such that defend- 
ant is unable to perceive the consequences of his act; 
(c) a state in which the defendant had not the power 
of self-control, is moved by an uncontrollable impulse; 
or in a given jurisdiction, any one of several states of 
mind may be considered as relieving from responsi- 
bility. 

Testimony, then, should be directed to the question, 
“*was the defendant, at the time he did the act, in the 
state of mind which the law of the given jurisdiction 
says relieves from responsibility?’’ The question, 
‘‘was he then insane?” is confusing and misleading, 
because too broad. 

Expert testimony should be directed to the ques- 
tion, ‘‘In your opinion, founded on your knowledge 
of this man’s life, of the act charged, of the circum- 
stances connected with it, or his conduct before and 
since, of his antecedents, of his present appearance, 
together with your previous conclusions as to the 
states of mind of persous under circumstances, and 
conducting themselves in amanner analogous to the 
circumstances of this act and the conduct of this de- 
fendant, was the defendant, at the time of doing the 
act, in the state of mind which (as the law of this 
jurisdiction says), “relieves from responsibility ? ”’ 

Plainly, the “ definition of insanity” is not a duty 
for the witness, expert or others; but it is as suggested, 
for the judge to declare what the law lays down as the 
state of mind, by which a defendant is relieved from 
responsibility. 

II. In considering the legal aspects and relations of 
crime and insanity; two things, as appears from the 
above statement, need definition and explanation : 

(a) Responsibility, and 

(b) The states of mind which the law regards as re- 
lieving from responsibility. 

Responsibility is that condition a person is in when 
he is declared to be punishable. A person is not re- 
sponsible until he has done or omitted something 
which brings him under the law. He may become re- 
sponsible at any moment; but an act, or an omission, 
which may for present purposes be considered an act,is 
necessary before the term responsibility is properly 
applicable. After the act, the law presumes, i. e., de- 
claring on the strength of the common knowledge, 
that men are similar, that the doer of the act is re- 
sponsible; or that presumption being met by evi- 
dence, declares him responsible on the strength of evi- 
dence, additional to that which the general knowledge 
of the similarity of men furnishes. This declaration 
that he is responsible is, so far as the legal significance 
of the word is concerned, the declaration that he is 
subject or amenable to the law, punishable. 

Punishable is the condition a person is in when he 
has done, with intent, an act (an omission, or criminal 
negligence may be shown to be subject to the same 
considerations as an act), which the law declares to be 
a crime. 

A crime is an act which society finds to be so detri- 
mental to its welfare, as to make it seem expedient to 
attempt to deter individuals from a commission of it, 
by inflicting on those who commit it, certain burdens 
known to be displeasing to mankind. 

Intent is the consciousness or knowledge accompa- 
nying the commission of an act, that is of the primary 
movement of the body following the determination, 
that under the circumstances known to the actor, the 
act will probably be followed by a certain result. 

All acts, then, are criminal, so far as intent alone is 
concerned, except those strictly automatic or uncon- 
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scious. Lack of knowledge of right and wrong, the 
presence of an overpowering impulse, or other ** states 
of mind ” generally considered as relieving from re- 
sponsibility do not so relieve. 

It does not assist in restricting responsibility, to add 
to the elements necessary to form criminality that of 
motive. The motive added being a desire that the 
probable resulting act should take place. For the 
knowledge which we bave defined as intent, and which 
is present in all except automatic or unconscious acts, 
necessarily includes a desire that the act be done. The 
muscular system cannot be directed to the execution 
of a conscious, non-automatic act, if the desire for ac- 
complishment of that act be not present. 

III. Our consideration of responsibility leads to the 
conclusion, that every one is responsible for all except 
automatic or unconscious acts, which is in violation of 
the criminal law. Next as to the states of mind which 
the law regards as relieving from responsibility: Igno- 
rance of the conseqnences of the act does not so re- 
lieve, except in so far as it is a state of automatonism, 
or unconsciousness as to the act charged, and that 
state relieves from all the elements of responsibility. 
Ignorance of the quality of the act does not so relieve, 
for the ignorance is either that the act is contrary to 
the law, and ignorance of the law excuses no man, or 
that the act is contrary to prevailing rules of morality, 
and the fact that one follows the dictates of his own 
conscience is no excuse under the law, whether he dis- 
regards the prevailing rules of morality from choice 
or from ignorance. 

IV. So it appears that logically no abnormal or 
unusual state of mind relieves from responsibility, 
because no such state removes the element of intent 
from conscious, non-automatic acts. But that the 
presence, or supposed presence, of certain states of 
mind does absolve from responsibility, in the opinion 
of judges and jurors, is plain from the almost daily 
acquittals on the ground of insanity. Whence comes 
this inconsistency? It may be shown to arise from the 
dim recognition of the fact that the determinations, 
and hence the resulting acts, of men are, like all other 
natural phenomena, subject to law, and in the sense 
that they are caused, are necessary. The average man, 
if questioned, asserts that he is free, thinking that he 
means thereby more than the simple fact that 
generally he is at liberty to carry out his determina- 
tions; but, being conscious at the same time that he is 
not blameworthy, in the sense of being a creator of 
sin, for much of his wrong conduct, he feels that 
another man may be so constituted or so situated as 
to be relieved from responsibility, not only in the 
moral but also in the legal sense. Hence the acquittals 
by reason of insanity in tribunals of justice, and the 
excuses, on the ground of temperament or temptation, 
in daily life. 

V. The idea of the essential wickedness of man, of 
original sin, is a necessary corollary of the prevalent 
views of man’s place in the universe, as the child of a 
God who is but a magnified man, and as having in 
himself the liberty to choose the wrong in opposition 
to the right, even though the motives to each be of 
equal weight. This supposed power of preferring evil, 
of creating sin, is thought of as something which every 
man has, and which he can exercise or not, at pleasure. 
Exercising it, he is sinful, blameworthy, and in law 
as well as in daily life, responsible; refraining from its 
exercise, he is good and praiseworthy. But as sug- 
gested above, most men are so constituted that they 
feel themselves not only not altogether praiseworthy 
for their good determinations, but often not blame- 
worthy for their evil ones; recognizing that in some 
of their determinations this element of primary choice, 
which they suppose is generally present, is altogether 
wanting. 





Hence they can, without much difficulty, 


be persuaded that other men, under circumstances 
and conditions which seem peculiar only because they 
are exaggerated, may not have had the opportunity to 
exercise this power of choice at all, and as fellow citi- 
zens, they excuse them, as jurors they acquit them. 

Now that sin is seen to be the natural result of the 
necessary failure of the conduct of the individual to 
conform to the standards of the environing society; 
society always establishing standards, seen to be neces- 
sary for its own well-being, to which the individual is 
unable to conform; and now that the determinations, 
the so-called choices of individuals are shown to be em- 
braced in the chain of causality, and in that sense to be 
necessary, it seems proper that we reject the common, 
the biblical significance of the words blame, responsi- 
ble,fand the like, and limit them to the meaning, sim- 
ply, that the person to whom they are applied is the 
one in whom the determination resulting in the act 
under consideration, has arisen. The common accept- 
ance of this view, that constitution and evironment 
are the only factors in conduct, would not make laws 
useless, but would lead to their more rational enact- 
ments, for it would be perceived that their great value 
is that of motives to right conduct, with the lesser one 
of improving the individual coming under them; it 
would not remove the moral quality from acts, for the 
moral quality would be seen toconsist in conformity 
or want of conformity to acknowledged standards of 
conduct, and those standards would be as necessary 
and as elevated, resulting as they do from the felt 
necessity of a conduct in individuals advantageous to 
society asa whole, as they are at present; it would 
not prevent our praising and Joving the good and dis- 
praising and hating the evil man, for then as now the 
former would be seen to be the best thing that society 
could encourage or that individuals could imitate; it 
would not remove any incentives to right living, for 
all the present motives to such would still exist; it 
would not remove the discouragements to vice, for the 
punishment of the law and the disapprobation of 
society would still be present. In daily life such a 
view of wrong doing, of non-conforming conduct, 
would extend infinitely our charity. The evil disposed 
man would be thought of as one towhom all the mo- 
tives for good, present to most men, had not come, or 
as one on whom, through his constitution, such motives 
had not their usual influence. Each man’s conduct 
would be directed to the adding motives for good con- 
duct to the influences bearing on Others, not to 
prejudiced, unreasoning disapprobation of them. 
Realizing that we are all of necessity what we are, 
but that we may ourselves improve, that we may aid 
others in bettering themselves, and that our posterity 
may be made still an advance upon us, our efforts 
would be intelligently directed to self and mental im- 
provement. 

VI. The adoption of such a view of man’s nature, 
would have an effect upon the law, perhaps ultimately 
a great effect. I will venture on a forecast, of course 
merely tentative, of what the proceedings will be at 
and after the trial of a person accused of a crime, at 
some future day: 

1. The fact of the commission of the deed constitut- 
ing the crime is established. 

2. The question, ‘‘did the accused commit it?’’ is 
answered in accordance with the evidence, as now. 

3. If the answer be no, the accused is, of course, dis- 
charged. 

4. If the answer be yes, the further question arises, 
‘‘was it done automatically,” or as [ may be charged 
with making man an automaton, by the view of his 
nature set forth above, I will say, ‘‘ unconsciously?” 
The word unconsciously, as here used, has reference 
to the complete ignorance of the accused, that any 
primary movement of his might result in the act in 





248 


THE ALBANY LAW JOURNAL. 


——— 








question. In this sense the acts of a drunken man are 
not necessarily unconscious, he being presumed to 
kuow that his drinking might result in the commission 
by him of the act charged. 

5. Again, if the answer to this question be yes, the 
accused is discharged. 

6. If the answer to the question in (2) be “‘ yes, and 
with knowledge,”’ a further examination is had of the 
accused and of the circumstances of the crime, before 
a permanent commission established for the purpose, 
who make detailed discovery in regard to the follow- 
ing facts: 

(a) The ancestry or pedigree of the accused. 

(b) His past life, including his education and sur- 
roundings. 

(c) His character as to criminality, as shown by his 
reputation in the broad sense of that word. 

(d) His physical condition at the time of the com- 
mission of the act and the time of the examination. 

(e) The circumstances of the act and those leading 
up to it, including herein the temptations, the direct 
ultimate motives to it. 

(f) The mental state of the accused. 

7. The result of this inquiry being laid before a 
judge or jury, decision is by them made as to the 
mental condition of the accused, the condition in 
which they declare him to be, together with the nature 
of the act, being the guide to his treatment nnder the 
law. 

8. He may be declared to belong, as to his crimi- 
nality, to 

Class A. Meaning thereby that he has no abnormal 
or unusual tendency to crime, but committed the act 
charged under peculiar circumstances, not likely again 
to arise. Of this class the treatment is such as may 
chiefly act as a restraining motive to others; or to 

Class B. Meaning that the accused has an abnormal 
tendency to crime, but a tendency largely if not 
wholly acquired from life surroundings. Of this class 
the treatment, in addition to the feature mentioned 
in (A) and common to those that follow, is directed 
mainly to moral education; or to 

Nass C. Meaning that the accused has an abnormal, 
probably inherited, tendency to crime, strong, but not 
plainly ineradicable. Of this class the treatment is 
long confinement, with subsequeut supervison possibly 
extending through flife, and at last until the criminal 
tendency has been apparently eradicated; or to 

Class D. Meaning that the accused belongs to the 
group, already recognized as existing, of persons hav 
ing an inherited, ineradicable criminal nature. The 
treatment of this class is confinement for life, with 
the purpose of rendering them as little injurious to 
society as possible, while not causing them to suffer 
unnecessarily. Of euch class the treatment varies 
somewhat with the nature of the crime, but depends 
in large part on the ascertained character of the indi- 
vidual. The presumption is always present that every 
man is of normal character, and the mere fact of the 
commission of a forbidden act, without reference to 
attendant circumstances, is not considered as over- 
throwing the presumption. 

JoHn Catton DANA. 


——$_$_ 


STATE LEGISLATION IN RELATION TO COR- 
PORATE CHARTERS. 
SUPREME COURT OF THE UNITED STATES, 
FEBRUARY 4, 1884. 


SPRING VALLEY WATER Works VY. SCHOTTLER. 

A water company was created under the authority of a Stat- 
ute of California to supply water to the city of San Fran- 
cisco. The statute provided that water should be fur- 





nished to consumers at reasonable rates to be fixed by an 
impartial tribunal designated therein. 

The Constitution of California reserved the power to the State 
to alter and amend and control charters of corporations 
created by it. After the water company had made large 
expenditures, the people adopted a new Constitution 
which provided that the rates for supplying water toa 
city or county should be fixed by the county supervisors 
or city council. Held, that this provision was not in viola- 
tion of the Federal Constitution 

Nerrorto the Supreme Court of California. The 

defendants constituted the board of supervisors of 

the city and county of San Francisco. The opinion 
states the case. 


Waite, C.J. Article 4, section 51, of the Constitu- 
tion of California adopted in 1849 is as follows: 

‘Corporations may be formed under general laws, 
but shall not be created by special act except for mu- 
nicipal purposes. All general laws and special acts 
passed pursuant to this section may be altered from 
time to time, or repealed.” 

Acts were passed by the Legislature under this au- 
thority on the 14th of April, 1853, and the 30th of 
April, 1855, providing for the formation of corpora- 
tions for certain purposes,and on the 22d of April, 1858, 
these acts were extended so as toinclude the forma- 
tion of corporations for the purpose of suplying cities, 
counties, and.towns with water. Under this exten- 
sion water companies were empowered to acquire 
lands and waters for their works by purchase and con- 
demnation, and subject to the reasonable direction of 
the public authorities, to use streets, ways, alleys, and 
public roads for laying their pipes, but it was expressly 
provided, by an amendment enacted in 1861, ‘‘ that all 
canals, reservoirs, ditches, pipes, aqueducts, and all 
conduits * * * shall be used exclusively for the 
purpose of supplying any city or county, or any cities 
or towns, in this State, or the inhabitants thereof 
with pure, fresh water.’’ Section 4 is as follows: 

“All corporations formed under the provisions of 
this act, or claiming any of the privileges of the same, 
shall furnish pure, fresh water to the inhabitants of 
such city and county, or city or town, for family uses, 
so long as the supply permits, at reasonable rates, 
and without distinction of persons, upon proper de- 
mand therefor, and shall furnish water to the extent 
of their means, to such city and county, or city or 
town, in case of fire or other great necessity, free of 
charge. Andthe rates to be charged for water shall 
be determined by a board of commissioners, to be 
selected as follows: ‘Two by such city and county, or 
city or town authorities, and two by the water com- 
pany; and in case that four cannot agree to the valua- 
tion, then in that case, the four shall choose a fifth 
person, and he shall become a member of said board; 
if the four commissioners cannot agree upon a fifth, 
then the sheriff of the county shall appoint such fifth 
person. The decision of a majority of said board shall 
determine the rates to be charged for water for one 
year, and until new rates shall be established. The 
board of supervisors, or the proper city or town au- 
thorities, may prescribe such other proper rules relat- 
ing to the delivery of water, not inconsistent with 
this act and the laws and Constitution of this State.” 

The Spring Valley Water Works Company was 
formed under this act on the 19th of June, 1858, and 
since that time has expended a very large amount of 
money in the erection of extensive and substantial 
works for the supply of the city and county of San 
Francisco with water. In January, 1878, the board of 
supervisors of the city and county appointed Isaac B. 
Friedlander and H. B. Williams, and the company ap- 
pointed W. F. Babcock and Charles Webb Howard, 
and these four afterward appointed Jerome Lincoln, 
to constitute a board of commissioners to determine, 
under the provisions of section 4, the rates to be 
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charged by the company for water. This board met 
and fixed a tariff of rates to go into effect on the Ist of 
June, 1878. In July, of the same year, Friedlander, 
one of the commissioners appointed by the supervisors 
died. By his death a vacancy was created in the 
board which has never been filled. 

In 1779 the people of California adopted a new Con- 
stitution, which went into effect on the Ist of January, 
1880. Article 14, sections1 and 2of this Constitution 
are as follows: 


“ARTICLE 14. 
“Water and Water Rights. 

**Section 1. The uses of all water now appropriated, 
or that may hereafter be appropriated, for sale, rental, 
or distribution, is hereby declared to bea public use, 
and subject to the regulation and control of the State, 
in the manner to be prescribed by law: Provided, 
that the rates or compensation to be collected by any 
person, company, or corporation in this State for the 
use of water supplied to any city and county, or city 
or town, or the inhabitants thereof shall be fixed, an- 
nually, by the board of supervisors, or city and county 
or city or town council, or other governing body of 
such city and county, or city or town, by ordinance or 
otherwise, in the manner that other ordinances or 
legislative acts or resolutions are passed by such body, 
and shall continue in force for one year and no longer. 
Such ordinances or resolutions shall be passed in the 
month of February of each year,and take effect on the 
first day of July thereafter. Any board or body fail- 
ing to pass the necessary ordinances or resolutions fix- 
ing water rates, where necessary, within such time, 
shall be subject to peremptory process to compel 
action at the suit of any party interested, and shall be 
liable to such further processes and penalties as the 
Legislature may prescribe. Any person, company, or 
corporation collecting water rates in any city and 
county, or city or town in this State, otherwise than 
as so established, shall forfeit the franchises and water 
works of such person, company, or corporation to the 
city and county, or city or town where the same are 
collected for the public use. 

**Section 2. The right to collect rates or compensa- 
tion for the use of water supplied to any county, city 
and county, or town, or the inhabitants thereof, is a 
franchise, and cannot be exercised except by authority 
of and in the manner prescribed by law.” 

Under this provision of the Coustitution and the 
legislation based thereon, the board of supervisors 
claim the right and power to fix the rates to be charged 
by the company for water, and refuse to appointa 
member to fill the vacancy in the board of commis- 
sioners occasioned by the death of the former incum- 
bent. This suit was begun in the Supreme Court of 
the State for a writ of mandamus requiring the board 
of supervisors to take action in the matter and fill the 
vacancy. The court on final hearing refused the writ 
and dismissed the petition. This writ of error was 
brought by the company to review that judgment. 

The general question involved in this case is whether 
water companies in California, formed under the act 
of 1858 before the adoption of the Constitution of 1879, 
have aright, which the State is probibited by the 
Constitution of the United States from impairing or 
taking away, to charge their customers such prices for 
water as may from time to time be fixed by a commis- 
sion made up of two persons selected by the company, 
two by the public authorities of the locality, and if 
need be, a fifth selected by the other four, or by the 
sheriff of the county. The Spring Valley Company 
claims no rights of this character that may not also be 
claimed by every other company formed under the 
same act. 

That the companies must sell at reasonable prices all 
the water they are able to furnish consumers, and that 








the prices fixed for the time being by the honest judg- 
ment of such a commission as was specially provided 
for in the act, must be deemed reasonable, both by the 
company and the public, is not denied. The dispute 
is as to the power of the State, under the prohibitions 
of the Constitution of the United States, to substitute 
for this commission another, selected without the co- 
operation of the company, or some other tribunal of a 
different character, like the municipal authorities of 
the locality. The Spring Valley Company claims that 
it has, under its charter, aright to the maintenance of 
the commission which was created by the requisite ap- 
pointments in 1878, aud the object of this suit is to 
compel the board of supervisors to perpetuate that 
commission by filling the vacancy that exists in its 
membership. Sothat the whole controversy here is 
as to the right of water companies that availed them- 
selves of the privileges of the act of 1858 to securea 
virtual monopoly of trade in water at a particular 
place, to demand the appointment of the commission 
provided for in that act, notwithstanding the Consti- 
tution of 1879, and the legislation under it. 

The Spring Valley Company is an artificial being 
created by or under the authority of the Legislature 
of California. The people of,;the State, when they first 
established their government, provided in express 
terms that corporations, other than for municipal 
purposes, should not be formed except under general 
laws, subject at all times to alteration or repeal. The 
reservation of power to alter or repeal the charters of 
corporations was not new, for almost immediately 
after the judgment of this court in the Dartmouth Col- 
lege case (Dartmouth College v. Woodward, 4 Wheat. 
518), the States, many of them, in granting charters 
acted on the suggestion of Mr. Justice Story in his 
concurring opinion (p. 712) and inserted provisions by 
which such authority was expressly retained. Even 
before this decision it was intimated by the Supreme 
Judicial Court of Massachusetts in Wales v. Stetson, 2 
Mass. 143, that such a reservation would save to the 
State its power of control. In California the Consti- 
tution put this reservation into every charter, and 
consequently this company was from the moment of 
its creation subject to the legislative power of altera- 
tion, and if deemed expedient, of absolute extinguish- 
ment as a corporate body. 

Water for domestic uses was difficult to be got in 
some parts of the State. Large amounts of money 
were needed to secure a sufficient supply for the in- 
habitants in many localities, and asa means of com- 
bining capital for such purposes the act of 1858 was 
passed. Other statutes had been enacted before to 
effect the same object, but it is said they were not 
such as a company with capital enough to supply San 
Francisco was willing to accept. The act of 1858 was 
thought sufficiently favorable, and the Spring Valley 
Company, after organizing under it, expended a large 
amount of money to provide the means of supplying 
the territory on which San Francisco is built, and 
make it possible to support a great population there. 
All this was done in the face of the limitations of the 
Constitution on the power of the Legislature to create 
a private corporation and put it beyond the reach of 
legislative control, not only as to its continued exist- 
ence, but as to its privileges and franchises. One of 
the obligations the company assumed was to sell 
water at reasonable prices, and the law provided fora 
special commission to determine what should be 
deemed reasonable both by the consumers and the 
company, but there is nowhere to be found any evi- 
dence of even a willingness to contract away the power 
of the Legislature to prescribe another mode of sec- 
tling the same questionif it should be considered de- 
sirable. Inthe Sinking Fund cases, 99 U. 8. 721, it 
was said that whatever rules for the government of 
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the affairs of a corporation might have been put into 
the charter when granted could afterward be estab- 
lished by the Legislature under its reserved power of 
amendment. Long before the Constitution of 1879 
was adopted in California, statutes had been passed in 
many of the States requiring water companies, gas 
companies, and other companies of like character to 
supply their customers at prices to be fixed by the 
municipal authorities of the locality; and as an inde- 
pendent proposition, we see no reason why such a regu- 
lation isnot within the scope of legislative power, 
unless prohibited by constitutional limitations or valid 
contract obligations. Whether expedient or not isa 
question for the Legislature, not the courts. 

It is said however that appointing municipal officers 
to fix prices between the seller and the buyers is in 
effect appointing the buyers themselves, since the buy- 
ers elect the officers, and that this is a violation of the 
principle that no man shall be a judge in his own case. 
But the officers here selected are the governing board 
of the municipality, and they are to act in their offi- 
cial capacity as such a board when performing the 
duty which has been imposed upon them. Their gen- 
eral duty is, within the limit of their powers, to ad- 
minister the local government, and in so doing to pro- 
vide that all shall so conduct themselves, and so use 
their own property, as not unnecessarily to injure 
others. They are elected by the people for that pur- 
pose, and whatever is within the just scope of the pur- 
pose may properly be intrusted to them at the dis- 
cretion of the Legislature. That it is within the 
power of the government to regulate the prices at 
which water shall be sold by one who enjoys a virtual 
monopoly of the sale, wedo not doubt. That question 
is settled by what was decided on full consideration in 
Munn v. Jilinois, 94 U. S. 113. As was said in that 


case, such regulations do not deprive a person of his 


property without due process of law. What may be 
done if the municipal authorities do not exercise an 
honest judgment, or if they fix upona price which is 
manifestly unreasonable, need not now beconsidered, 
for that proposition is not presented by this record. 
The objection here is not to any improper prices fixed 
by the officers, but to their power to fix prices at all. 
By the Constitution and the legislation under it, the 
municipal authorities have been created a special tri- 
bunal to determine what, as between the public and 
the company, shall be deemed areasonable price dur- 
ing a certain limited period. Like every other tribu- 
nal established by the Legislature for such a purpose, 
their duties are judicial in their nature, and they are 
bound in morals and in law to exercise an honest 
judgment as to all matters submitted for their officia| 
determination. It is not to be presumed that they 
will act otherwise than according to this rule. And 
here again it isto be kept in mind that the question 
before us is not as tothe penalties to be inflicted on 
the company fora failure to sell at the prices fixed, 
but as to the power to fix the price; not whether the 
company shall forfeit its property and franchises to 
the city and county if it fails to meet the requirements 
of the Constitution, but whether the prices it shall 
charge may be established in the way provided for in 
that instrument. It will be time enough to consider 
the consequences of the omissions of the company 
when a case involving such questions shall be pre- 
sented. 

But it is argued that as the laws in force before 1858, 
for the formation of water companies, which provided 
for fixing the rates by the municipal authorities, were 
not accepted by the Spring Valley Company, and that 
of 1858, without sucha provision, was, it is to be in- 
ferred that the State contracted with this company 
not to subject it to the judgment of such authorities 
in a matter so vital to its interests. 





If the question 


were one of construction only, this argument might 
have force, but the dispute now is as to legislative 
power, not legislative action. The Constitution of 
California adopted in 1849 prohibited one Legislature 
bargaining away the power of succeeding Legislatures 
to control the administration of the affairs of a private 
corporation formed under the laws of the State. Of 
this legislative disability the Spring Valley Company 
had notice when it accepted the privileges of the act 
of 1858, and it must be presumed to have built its 
works and expended its moneys in the hope that 
neither a succeeding Legislature, nor the people in 
their collective capacity when framing a Constitution, 
would ever deem it expedient to return to the old 
mode of fixing rates, rather than on any want of 
power to do so, if found desirable. The question here 
is not between the buyer and the seller as to prices, 
but between the State and one of its corporations as 
to what corporate privileges have been granted. The 
power to amend corporate charters is no doubt one 
that bad men may abuse, but when the amendments 
are within the scope of the power, the courts cannot 
interfere with the discretion of the Legislatures that 
have been invested with authority to make them. 

The organization of the Spring Valley Company was 
not a business arrangement between the State and the 
company as contracting parties, but the creation ofa 
new corporation to do business within the State and 
to be governed as natural persons or other corpora- 
tions were or might be. Neither are the chartered 
rights acquired by the company under the law to be 
looked upon as contracts with the city and county of 
San Francisco. The corporation was created by the 
State. All its powers came from the State and none 
from the city or county. As a corporation it can con- 
tract with the city and county in any way allowed by 
law,but its powers and obligations, except those which 
grow out of contracts lawfully made, depend alone on 
the statute under which it was organized, and such 
alterations and amendments thereof as may, from 
time to time, be made by proper authority. The pro- 
vision for fixing rates cannot be separated from the re- 
mainder of the statute by calling ita contract. It was 
acondition attached to the franchises conferred on 
any corporation formed under the statute and indis- 
solubly connected with the reserved power of altera- 
tion and repeal. 

It follows that the court below was right in refus- 
ing to award the writ of mandamus which was prayed, 
and its judgment to that effect is affirmed. 

Field, J., dissented. 


OF CONGRESS TO AUTHORIZE 
LEGAL TENDER NOTES. 

SUPREME COURT OF THE UNITED STATES, 
MARCH 3, 1884. 


JUILLIARD v. GREENMAN. 


Congress has the constitutional power to make the treasury 
notes of the United States a legal tender in payment of 
private debts, in time of peace as well as in time of war. 

Under the act of May 31, 1878, chapter 146, which enacts that 
notes of the United States, issued during the war of the 
rebellion under acts of Congress declaring them to be a 
legal tender in payment of private debts, and since the 
close of that war redeemed and paidin gold coin at the 
treasury, shall» be reissued and kept in circulation, notes 
so reissued are a legal tender. 


N error to the Circuit Court of the United States 
for the Southern District of New York. The 
opinion states the case. 
Gray, J. Juilliard, a citizen of New York, brought 
an action against Greemman, a citizen of Connecticut, 
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in the Circuit Court of the United States for the 
Southern District of New York, alleging that the 
plaintiff sold and delivered to the defendant, at his 
special instance and request, one hundred bales of 
cotton, of the value and for the agreed price of 
$5,122.90; and that the defendant agreed to pay that 
sum in cash on the delivery of the cotton, and had not 
paid the same or any part thereof, except that he had 
paid the sum of $22.90 on account, and was now justly 
indebted to the plaintiff therefor in the sum of $5,100; 
and demanding judgment for this sum with interest 
and costs. 

The defendant in his answer admitted the citizen 
ship of the parties, the purchase and delivery of the 
cotton, and the agreement to pay therefor, as alleged; 
and averred that after the delivery of the cotton he 
offered and tendered ,to the plaintiff, in full payment, 
$22.50 in gold coin of the United States, forty cents in 
silver coin of the United States, and two United States 
notes,one of the denomination of $5,000,and the other of 
the denomination of $100, of the description known as 
United States legal tender notes, purporting by recital 
thereon to be legal tender, at their respective face 
values, for all debts, public and private, except duties 
on imports and interest on the public debt, and which 
after having been presented for payment, and re- 
deemed and paid in gold coin, since January 1, 1879, at 
the United States sub-treasury in New York, had been 
reissued and kept in circulation under and in pursu- 
ance of the act of Congress of May 31, 1878, chapter 
146; that at the time of offering and tendering these 
notes and coin to the plaintiff, the sum of $5,122.90 
was the entire amount due and owing in payment for 
the cotton, but the plaintiff declined to receive the 
notes in payment of $5,100 thereof; and that the de- 
fendant had ever since remained, and still was, ready 
and willing to pay to the plaintiff the sum of $5,100 in 
these notes, and brought these notes into court, ready 
to be paid to the plaintiff, if he would accept them. 

The plaintiff demurred to the answer, upon the 
grounds that the defense, consisting of new matter, 
was insufficient in law upon its face, and that the facts 
stated in the answer did not constitute any defense to 
the cause of action alleged. 

The Circuit Court overruled the demurrer and gave 
judgment for the defendant, and the plaintiff sued out 
this writ of error. 

The amount which the plaintiff seeks to recover, and 
which, if the tender pleaded is insufficient in law he 
is entitled to recover, is $5,100. There can therefore 
be no doubt of the jurisdiction of this court to revise 
the judgment of the Circuit Court. Act of February 
16, 1875, ch. 77, § 3; 18 Stat. 315. 

The notes of the United States, tendered in payment 
of the defendant’s debt to the plaintiff, were originally 
issued under the acts of Congress of February 25, 1862, 
chapter 33, July 11, 1862, chapter 142, and March 3, 
1863, chapter 73, passed during the war of the rebellion, 
and enacting that these notes should ‘tbe lawful 
money and a legal tender in payment of all debts, pub- 
lic and private, within the United States,’’ except for 
duties on imports, and interest on the public debt. 
12 Stat. 345, 532, 709. 

The provisions of the earlier acts of Congress, so far 
as it is necessary, for the understanding of the recent 
statutes, to quote them, are re-enacted in the following 
provisions of the Revised Statutes: 

** Section 3579. When any United States notes are 
returned to the treasury, they may be reissued, from 
time to time, as the exigencies of the public interest 
may require. 

‘**Section 3580. When any United States notes re- 
turned to the treasury are so mutilated or otherwise 
injured as to be unfit'for use, the secretary of the 





treasury is authorized to replace the same with others 
of the same character and amounts. 

“Section 3581. Mutilated United States notes, 
when replaced according to law, and all other notes 
which by law are required to be taken up and not 
reissued, when taken up shall be destroyed in such 
manner and under such regulations as the secretary of 
the treasury may prescribe. 

‘*Section 3582. The authority given to the secretary 
of the treasury to make any reduction of the currency, 
by retiring and cancelling United States notes, is sus- 
pended. 

‘** Section 3588. United States notes shall be lawful 
money and a legal tender in payment of all debts, 
public and private, within the United States, except 
for duties on imports and interest on the public debt.”’ 

The act of January 14, 1875, chapter 15, ‘‘ to provide 
for the resumption of specie payments,’ enacted that 
on and after January 1, 1879, ‘‘the secretary of the 
treasury shall redeem in coin the United States legal 
tender notes then outstanding, on their presentation 
for redemption at the office of the assistant treasurer 
of the United States in thecity of New York, in sums 
of not less than fifty dollars;’’ and authorized him to 
use for that purpose any surplus revenues in the treas- 
ury and the proceeds of the sales of certain bonds of 
the United States. 18 Stat. 296. 

The act of May 31, 1878, chapter 146, under which the 
notes in question were reissued, is entitled “An act to 
forbid the further retirement of United States legal 
tender notes,’’ and enacts as follows. 

“From and after the passage of this act it shali not 
be lawful for the secretary of the treasury or other 
officer under him to cancel or retire any more of the 
United States legal tender notes. And when any of 
said notes may be redeemed or be received into the 
treasury under any law from any source whatever and 
shall belong to the United States, they shall not be re- 
tired, cancelled or destroyed, but they shall be reissued 
and paid out again and kept in circulation: Provided, 
that nothing herein shall prohibit the cancellation and 
destruction of mutilated notes and the issue of other 
notes of like denomination in their stead, as now pro- 
vided by law. Allacts and parts of acts in conflict 
herewith are hereby repealed.’’ 20 Stat. 87. 

The manifest intention of this act is that the notes 
which it directs, after having been redeemed, to be re- 
issued and kept in circulation, shall retain their origi- 
nal quality of being a legal tender. 

The single question, therefore, to be considered, and 
upon the answer to which the judgment to be ren- 
dered between these parties depends, is whether notes 
of the United States, issued in time of war, under acts 
of Congress declaring them to be a legal tender in pay- 
ment of private debts, and afterward in time of peace 
redeemed and paid in gold coin at the treasury, and 
then reissued under the act of 1878, can, under the 
Constitution of the United States, be a legal tender in 
payment of such debts. 

Upon full consideration of the case, the court is 
unanimously of opinion that it cannot be distinguished 
in principal from the cases heretofore determined, re- 
ported under the names of the Legal Tender Cases, 12 
Wall. 457; Dooley v. Smith, 13 id. 604; Railroad Com- 
pany v. Johnson, 15 id. 195, and Maryland v. Railroad 
Co., 22 id. 105; and all the judges, except Mr. Justice 
Field, who adheres to the views expressed in his dis- 
senting opinions in those cases, are of opinion that 
they were rightly decided. 

The elaborate printed briefs submitted by counsel in 
this case, and the opinions delivered in the Legal Ten- 
der Cases, and in the earlier case of Hepburn v. Gris- 
wold, 8 Wall. 603, which those cases overruled, forcibly 
present the arguments on either side of the question 
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of the power of Congress to make the notes of the 
United States a legal tender in payment of private 
debts. Without undertaking to deal with all .those 
arguments, the court has thought it fit that the 
grounds of its judgment inthe case at bar should be 
fully stated. 

No question of the scope and extent of the implied 
powers of Congress under the Constitution can be 
satisfactorily discussed without repeating much of the 
reasoning of Chief Justice Marshall in the great judg- 
ment in McCulloch v. Maryland, 4 Wheat. 316, by 
which the power of Congress to incorporate a bank 
was demonstrated and affirmed, notwithstanding the 
Constitution does not enumerate, among the powers 
granted, that of establishing a bank or creating a cor- 
poration. 

The people of the United States by the Constitution 
established a National government, with sovereign 
powers, legislative, executive, and judicial. “The 
government of the Union,’”’ said Chief Justice Mar- 
shall, “ though limited in its powers, is supreme within 
its sphere of action;’’ ‘‘and its laws, when made in 
pursuance of the Constitution, form the supreme law 
ofthe land.” “Among the enumerated powers of 
government, we find the great powers to lay and col- 
lect taxes; to borrow money; to regulate commerce; 
to declareand conduct a war; and to raise and sup- 
port armies and navies. The sword and the purse, all 
the external relations, and no inconsiderable portion 
of the industry of the Nation, are intrusted to its gov- 
ernment.”’ 4 Wheat. 405, 406, 407. 

A Constitution establishing a frame of government, 
declaring fundamental principles, and creating a na- 
tional sovereignty, and intended to endure for ages 
and to be adapted to the various crises of human af- 
fairs, is not to be interpreted with the strictness of a 
private contract. The Constitution of the United 
States, by apt words of designation or general descrip- 
tion, marks the outlines of the powers granted to the 
National Legislature; but it does not undertake, with 
the precision and detail of a code of laws, to enume- 
rate the subdivisions of those powers, or to specify all 
the means by which they may be carried into execu- 
tion. Chief Justice Marshall, after dwelling upon this 
view, as required by the very nature of the Constitu- 
tion, by the language in which it is framed, by the 
limitations upon the general powers of Congress in- 
troduced in the ninth section of the first article, and 
by the omission to use any restrictive term which 
might prevent its receiving a fair and just interpreta- 
tion, added these emphatic words: ‘‘In considering 
this question, then we must never forget that it isa 
Constitution we are expounding.’’ 4 Wheat. 407. See 
also page 415. 

The breadth and comprehensiveness of the words of 
the Constitution are nowhere more strikingly exhibi- 
ted than in regard to the powers over the subjects of 
revenue, finance, and currency, of which there is no 
other express grant than may be found in these few 
brief clauses: 

“The Congress shall have power 

“To lay and collect taxes, duties, imposts, and ex- 
cises, to pay the debts and provide for the common de- 
fense and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform through- 
out the United States; 

“To borrow money on the credit of the United 
States; 

“To regulate commerce with foreign nations, and 
among the several States, and with the Indian 
tribes; ”’ 

“To coin money, regulate the value thereof, and of 
foreign coin, and fix the standard of weights and meas- 
ures.”’ 

The section which contains the grant of these. and 








other principal legislative powers concludes by declar- 
ing that the Congress shall have power 

**To make all laws which shaljl be necessary and 
proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitu- | 
tion in the government of the United States, orin any 
department or officer thereof.’ 

By the settled construction and the only reasonable 
interpretation of this clause, the words ‘necessary 
and proper” are not limited to such measures as are 
absolutely and indispensably necessary, without which 
the powers granted must fail of execution; but they 
include all appropriate means which are conducive 
or adapted to the end to be accomplished, and which 
in the judgment of Congress will most advantageously 
effect it. 

That clause of the Constitution which declares that 
‘*the Congress shall have power to lay and collect 
taxes, duties, imposts and excises, to pay the debts 
and provide for the common defense and general wel- 
fare of the United States,” either embodies a grant of 
power to pay the debts of the United States, or pre- 
supposes and assumes that power asinherent in the 
United States as a sovereign government. But in 
whichever aspect it be considered, neither this nor 
any other clause of the Constitution makes any men- 
tion of priority or preference of the United States asa 
creditor over other creditors of an individual debtor. 
Yet this court, in the early case of United Stutes v. 
Fisher, 2 Cranch, 358, held that under the power to pay 
the debts of the United States, Congress had the power 
to enact that debts due to the United States should 
have that priority of payment out of the estate of an 
insolvent debtor, which the law of England gave to 
debts due to the Crown. 

In delivering judgment in that case, Chief Justice 
Marshall expounded the clause giving Congress power 
to make all necessary and proper laws, as follows: “In 
construing this clause, it would be incorrect, and 
would produce endless difficulties, if the opinion 
should be maintained that no law was authorized 
which was not indispensably necessary to give effect 
toa specified power. Where various systems might be 
adopted for that purpose, it might be said with re- 
spect toeach, that it was not necessary, because the 
end might be obtained by other means. Congress 
must possess the choice of means, and must be em- 
powered to use any means which are in fact conducive 
to the exercise of a power granted by the Constitu- 
tion. The government is to pay the debt of the Union, 
and must be authorized to use the means which appear 
to itself the most eligible to effect that object.’ 2 
Cranch, 396. 

In McCulloch v. Maryland, he more fully developed 
the same view, concluding thus: ‘‘We admit, as all 
must admit, that the powers of the government are 
limited, and that its limits are not to be transcended. 
But we think the sound construction of the Constitu- 
tion must allow to the National Legislature that dis- 
cretion, with respect tothe means by which the 
powers it confers are to be carried into execution, 
which will enable that body to perform the high duties 
assigned toit, in the manner most beneficial to the 
people. Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are ap- 
propriate, which are plainly adapted to that end, 
which are not prohibited, but consist with the letter 
and spirit of the Constitution, are constitutional.’ 4 
Wheat. 421. 

The rule of interpretation thus laid down has been 
constantly adhered to and acted on by this court, and 
was accepted as expressing the true test by all the 
judges who took part in the former discussions of the 
power of Congress to make the treasury notes of the 
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United States a legal tender in payment of private 
debts. 

The other judgments delivered by Chief Justice 
Marshall contain nothing adverse to the power of Con- 
gress to issue legal tender notes. 

By the Articles of Confederation of 1777, the United 
States in Congress assembled were authorized “‘ to 
borrow money or emit bills on the credit of the United 
States;"’ but it was declared that ‘‘each State retains 
its sovereignty, freedom and independence, and every 
power, jurisdiction and right which is not by this con- 
federation expressly delegated to the United States in 
Congress assembled.”’ Art. 2; art. 9,85; 1 Stat. 4, 7. 
Yet upon the question whether, under those articles, 
Congress, by virtue of the power to emit bills on the 
credit of the United States, had the power to make 
bills so emitted a legal tender, Chief Justice Marshall 
spoke very guardedly, saying: ‘Congress emitted 
bills of credit to a large amount, and did not, perhaps 
could not, make them a legal tender. This power re- 
sided in the States.’’ Craig v. Missouri, 4 Pet. 410, 
435. Butin the Constitution, as he had before ob- 
served in McCulloch v. Maryland, “ there is no phrase, 
which like the Articles of Confederation, excludes in- 
cidental or implied powers; and which requires that 
every thing granted shall be expressly and minutely 
described. Even the tenth amendment, which was 
framed for the purpose of quieting the excessive jeal- 
ousies which had been excited, omits the word ,‘ex- 
pressly,’ and declares only that the powers ‘not dele- 
gated to the United States, nor prohibited to the 
States, are reserved to the States or to the people;’ 
thus leaving the question, whether the particular 
power which may become the subject of contest has 
been delegated to the one government or prohibited to 
the other, to depend on a fair construction of the 
whole instrument. The men who drew and adopted 
this amendment had experienced the embarrassments 
resulting from the insertion of this word in the Arti- 
cles of Confederation, and probably omitted it toavoid 
those embarrassments.’’ 4 Wheat. 405, 406. 

The sentence sometimes quoted from his opinion in 
Sturges v. Crowninshield had exclusive relation to the 
restrictions imposed by the Constitution on the powers 
of the States, and especial reference to the effect of the 
clause prohibiting the States from passing laws im- 
pairing the obligation of contracts, as will clearly 
appear by quoting the whole paragraph: ‘“‘ Was this 
general prohibition intended to prevent paper money? 
We are not allowed to say so, because it is expressly 
provided that no State shall ‘emit bills of credit; ’ 
neither could these words be intended to restrain the 
States from enabling debtors to discharge their debts 
by the tender of property of no real value to the credi- 
tor, because for that subject also particular provision 
is made. Nothing but gold and silver coin can be 
made a tender in payment of debts.”” 4 Wheat. 122, 
204. 
Such reports as have come down to us of the debates 
in the Convention that framed the Constitution afford 
no proof of any general concurrence of opinion upon 
the subject before us. The adoption of the motion to 
strike out the words ‘and emit bills’? from the 
clause “to borrow money and emit bills on the credit 
of the United States” is quite inconclusive. The 
philippic delivered before the Assembly of Maryland 
by Mr. Martin, one of the delegates from that State, 
who voted against the motion, and who declined to 
sign the Constitution, can hardly be accepted as satis: 
factory evidence of the reasoys or the motives of the 
majority of the Convention. See 1 Elliot’s Debates, 
345, 370, 376. Some of the members of the Convention, 
indeed, as appears by Mr. Madison's minutes of the 
debates, expressed the strongest opposition to paper 
money. And Mr. Madison has disclosed the grounds 





of his own action, by recording that ‘*‘ this vote in the 
affirmative by Virginia was occasioned by the acquies- 
cence of Mr. Madison, who became satisfied that strik- 
ing out the words would not, disable the government 
from the use of public notes, so far as they could be 
safe and proper; and would only cut off the pretext 
for a paper currency, and particularly for making the 
bills a tender, either for public or private debts.” 
But he has not explained why he thought that strik- 
ing out the words ‘‘and emit bills ’* would leave the 
power to emit bills, and deny the power to make them 
atender in payment of debts. And it cannot be 
known how many of the other delegates, by whose 
vote the motion was adopted, intended neither to pro- 
claim nor to deny the power to emit paper money, and 
were influenced by the argument of Mr. Gorham, who 
“*was for striking out, without inserting any prohibi- 
tion,’’ and who said: ‘‘If the words stand, they may 
suggest and lead to the emission.’’ ‘‘The power, so 
far as it will be necessary or safe, will be involved in 
that of borrowing.”’ 5 Elliot’s Debates, 434, 435 and 
note. And after the first clause of the tenth section 
of the first article had been reported in the form in 
which it now stands, forbidding the States to make 
any thing but gold or silver coin a tender in payment 
of debts, or to pass any law impairing the obligation 
of contracts, when Mr. Gerry, as reported by Mr. 
Madison, ‘‘entered into observations inculcating the 
importance of public faith, and the propriety of the 
restraint put on the States from impairing the obliga- 
tion of contracts; alleging that Congress ought to be 
laid under the like prohibitions; ’’ and made a motion 
to that effect; he was not seconded. Id. 536. Asan 
illustration of the danger of giving too much weight, 
upon such a question, to the debates and the votes in 
the convention, it may also be observed that proposi- 
tions to authorize Congress to grant charters of incor- 
poration for National objects were strongly opposed, 
especially as regarded banks, and defeated, Id. 440, 
543, 544. The power of Congress to emit bills of credit 
as well as to’incorporate National banks, is now clearly 
established by decisions to which we shall presently 
refer. 

The words ‘*‘to borrow money,”’ as used in the Con- 
stitution, to designate a power vested in the National 
government, for the safety and welfare of the whole 
people, are not to receive that limited and restricted 
interpretation and meaning which they would have in 
a penal statute, or in an authority conferred, by law 
or by contract, upon trustees or agents for private pur- 
poses. 

The power ‘‘ to borrow money on the credit of the 
United States” isthe power to raise money for the 
public use on a pledge of the public credit, and may 
be exercised to meet either present or anticipated ex- 
penses and liabilities of the government. It includes 
the power to issue, in return for the money borrowed, 
the obligations of the United Statesin any appropriate 
form, of stock, bonds, bills, or notes; and in whatever 
form they are issued, being instruments of the Na- 
tional government, they are exempt from taxation by 
the governments of the several States. Weston v. 
Charleston City Council, 2 Pet. 449; Banks v. Mayor, 7 
Wall. 16; Bank v. Supervisors, id. 26. Congress has 
authority to issue these obligations in a form adapted 
to circulation from hand to hand in the ordinary trans- 
actions of commerce and business. In order to pro- 
mote and facilitate such circulation, to adapt them to 
use as currency, and to make them more current in 
the market, it may provide for their redemption in 
coin or bonds, and may make them receivable in pay- 
ment of debts to the government. So much is settled 
beyond doubt, and was asserted or distinctly admit- 
ted by the judges who dissented from the decision in 
the Legal Tender cases, as well as by those who con- 
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curred in that decision. Veazie Bank v. Fenno, 8 
Wall. 533, 548; Hepburn v. Griswold, id. 616, 636; Legal 
Tender cases, 12 id. 543, 544, 560, 582, 610, 613, 637. 

It is equally well settled that Congress has the power 
to incorporate National banks, with the capacity, for 

* their own profit as well as for the use of the govern- 
ment in its money transactions, of issuing bills which 
under ordinary circumstances pass from hand to hand 
as money at their nominal value, and which, when so 
current, the law has always recognized as a good 
tender in payment of money debts, unless specifically 
objected to at the time of the tender. United States 
Bank v. Bank of Georgia, 10 Wheat. 333, 347; Ward v. 
Smith, 7 Wall. 447, 451. The power of Congress to 
charter a bank was maintained in McCulloch v. 
Maryland, 4 Wheat. 316, and in Osborn v. United States 
Bank, 9 id. 738, chiefly upon the ground that it was an 
appropriate means for carrying on the money trans- 
actions of the government. But Chief Justice Mar. 
shall said: “The currency which it circulates, by 
means of its trade with individuals, is believed to 
make it a more fit instrument for the purposes of gov- 
ernment than it could otherwise be; and if this be 
true, the capacity to carry on this trade isa faculty 
indispensable to the character and objects of the in- 
stitution.”” 9 Wheat. 864. And Mr. Justice Johnson, 
who concurred with the rest of the court in upholding 
the power to incorporate a bank, gave the further rea- 
son that it tended to give effect to “that power over 
the currency of the country, which the framers of the 
Constitution evidently intended to give to Congress 
alone.’’ Id. 873. 

The constitutional authority of Congress to provide 
a currency for the whole country is now firmly estab- 
lished. In Veazie Bank v. Fenno, 8 Wall. 533, 548, 
Chief Justice Chase, in delivering the opinion of the 
court said: “It cannot be doubted that under the 
Constitution the power to provide a circulation of 
coin is given to Congress. And it is settled by the 
uniform practice of the government, and by repeated 
decisions, that Congress may constitutionally author- 
ize the emission of bills of credit.’’ Congress having 
undertaken to supply a National currency, consisting 
of coin, of treasury notes of the United States, and of 
the bills of National banks, is authorized to impose on 
all State banks, or National banks, or private bankers, 
paying out the notes of individuals or of State banks, 
a tax of ten per cent upon the amount of such notes so 
paid out. Veazie Bank v. Fenno, above cited; Na- 
tional Bank vy. United States, 101 U. 8.1. The reason 
for this conclusion was stated by Chief Justice Chase, 
and repeated by the present chief justice, in these 
words: ‘“‘ Having thus, in the exercise of undisputed 
constitutional powers, undertaken to provide a cur- 
rency for the wbole country, it cannot be questioned 
that Congress may, constitutionally, secure the benefit 
of itto the people by appropriate legislation. To this 
end, Congress has denied the quality of legal tender to 
foreign coins, and has provided by law against the im- 
position of counterfeit and base coin on the commu- 
nity. Tothe same end, Congress may restrain, by 
suitable enactments, the circulation as money of any 
notes not issued under its own authority. Without 
this power, indeed, its attempts to secure a sound and 
uniform currency for the country must be futile.” 8 
Wall. 549; 101 U. S. 6. 

By the Constitution of the United States, the sev- 
eral States are prohibited from coining money, emit- 
ting bills of credit, or making any thing but gold and 
silver coin atenderin payment of debts. But no in- 
tention can be inferred from this to deny to Congress 
either of these powers. Most of the powers granted 
to Congress are described in the eighth section of the 
first article; the limitations intended to be set to its 
powers, so as to exclude certain things which might 





otherwise be taken to be included in the general grant, 
are defined in the ninth section; the tenth sec- 
tion is addressed to the States only. This sec- 
tion prohibits the States from doing some things 
which the United States are expressly author- 
ized to do, and from doing some things which 
are neither expressly granted nor expressly de- 
nied to the United States. Congress and the States 
equally are expressly prohibited from passing any bill 
of attainder or ex post fucto law, or granting any title 
of nobility. The States are forbidden, while the Presi- 
dent and Senate are expressly authorized to make 
treaties. The States are forbidden, but Congress is 
expressly authorized, to coin money. The States are 
prohibited from emitting bills of credit; but Congress, 
which is neither expressly authorized nor expressly 
forbidden to do so, has as we have already seen, been 
held to have the power of emitting bills of credit, and 
of making every provision for their circulation as cur- 
rency, short of giving them the quality of legal tender 
for private debts—even by those who have denied its 
authority to give them this quality. 

It appears to us to follow, as a logical and necessary 
consequence, that Congress has the power to issue the 
obligations of the United States in such form, and to 
impress upon them such qualities as currency for the 
purchase of merchandise and the payment of debts, as 
accord with the usage of sovereign governments. The 
power, as incident to the power of borrowing money 
and issuing bills or notes of the government for money 
borrowed, of impressing upon those bills or notes the 
quality of being a legal tender for the payment of pri- 
vate debts, was a power universally understood to 
belong to sovereignty, in Europe and America, at the 
time of the framing and adoption of the Constitution 
of the United States. The governments of Europe, 
acting through the monarch or the Legislature, ac- 
cording to the distribution of powers under their re- 
spective Constitutions, had and have as sovereign a 
power of issuing paper money as of stamping coin. 
The power has been distinctly recognized in an im- 
portant modern case, ably argued and fully considered, 
in which the emperor of Austria, as king of Hungary, 
obtained from the English Court of Chancery an in- 
junction against the issue in England, without his 
license, of notes purporting to be public paper money 
of Hungary. Austria v. Day, 2 Giff. 628, and D. F. & 
J.217. The power of issuing bills of credit, and mak- 
ing them, at the discretion of the Legislature, a tender 
in payment of private debts, had long been exercised 
in this country by the several Colonies and States; 
and during the revolutionary war the States, upon the 
recommendation of the Congress of the Confederation, 
had made the bills issued by Congress a legal tender. 
See Craig v. Missouri, 4 Pet. 435, 453; Briscoe v. Bank 
of Kentucky, 11 id. 257, 313, 334-336; Legal Tender 
Cases, 12 Wall. 557, 558, 622; Phillips on American 
Paper Currency, passim. The exercise of this power 
not being prohibited to Congress by the Constitution, 
it is included in the power expressly granted to borrow 
money on the credit of the United States. 

This position is fortified by the fact that Congress 
is vested with the exclusive exercise of the analogous 
power of coining money and regulating the value of 
domestic and foreign coin, and also with the para- 
mount power of regulating foreign and inter-State com- 
merce. Underthe power to borrow money on the 
credit of the United States, and to issue circulating 
notes for the money borrowed, its power to define the 
quality and force of those notes as currency is as broad 
as the like power overa metallic currency under the 
power to coin money and to regulate the value thereof. 
Under the two powers, taken together, Congress is 
authorized to establish a National currency, either in 
coin or in paper, and to make that currency lawful 
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money for all purposes,as regards the National govern- 
ment or private individuals. 

The power of making notes of the United States a 
legal tender in payment of private debts, being in- 
cluded in the power to borrow money and to provide 
a National currency, is not defeated or restricted by 
the fact that its exercise may affect the value of pri- 
vate contracts. If apon a just and fair interpretation 
of the whole Constitution, a particular power or au- 
thority appears to be vested in Congress, it is no con- 
stitutional objection to its existence, or to its exercise, 
that the property or the contracts of individuals may 
be incidentally affected. The decisions of this court, 
already cited, afford several examples of this. 

Upon the issue of stock, bonds, bills or notes of the 
United States, the States are deprived of their power 
of taxation to the extent of the property invested by 
individuals in such obligations, and the burden of 
State taxation upon other private property is corre- 
spondingly increased. The ten per cent tax, imposed 
by Congress on notes of State banks and of private 
bankers, not only lessens the value of such notes, but 
tends to drive them, and all State banks of issue, out 
of existence. The priority given to debts due to the 
United States over the private debts of an insolvent 
debtor diminishes the value of these debts, and the 
amount which their holders may receive out of the 
debtor's estate. 

So, under the power to coin money and to regulate 
its value, Congress may (as it did with regard to gold 
by the act of June 28, 1834, chapter 95, and with regard 
to silver by the act of February 28, 1878, chapter 20), 
issue coins of the same denominations as those already 
current by law, but of less intrinsic value than those, 
by reason of containing a less weight of the precious 
metals, and thereby enable debtors to discharge their 
debts by the payment of coins of the less real value. 
A contract to pay acertain sum in money, without 
any stipulation as to the kind of money in which it 
shall be paid, may always be satisfied by payment of 
that sum in any currency which is lawful money at 
the place and time at which payment is to be made. 
1 Hale P. C. 192-194; Bac. Ab. Tender, B. 2; Pothier 
Contract of Sale, No. 416; Pardessus Droit Commer- 
cial, Nos. 204, 205; Searight v. Calbraith, 4 Dall. 324. 
As observed by Mr. Justice Strong, in delivering the 
opinion of the court in the Legal Yender Cases, 
“Every contract for the payment of money, simply, is 
necessarily subject to the constitutional power of the 
government over the currency, Whatever that power 
may be, and the obligation of the parties is, therefore, 
assumed with reference to that power.”’ 12 Wall. 549. 

Congress, as the Legislature of a sovereign nation, 
being expressly empowered by the Constitution * to 
lay and collect taxes, to pay the debts and provide for 
the common defense and general welfare of the United 
States,’’ and ‘‘to borrow money on the credit of the 
United States,” and *‘to coin money and regulate the 
value thereof and of foreign coin; ”’ and being clearly 
authorized, as incidental to the exercise of those great 
powers, to emit bills of credit, to charter National 
banks, and to provide a National currency for the 
whole people, in the form of coin, treasury notes, and 
National bank bills; and the power to make the notes 
of the government a legal tender in payment of private 
debts being one of the powers belonging to sovereignty 
in other civilized nations, and not expressly withheld 
from Congress by the Constitution; we are irresisti- 
bly impelled to the conclusion that the impressing 
upon the treasury notes of the United States the 
quality of being a legal tender in payment of private 
debts is an appropriate means, conducive and plainly 
adapted to the execution of the undoubted powers of 
Congress, consistent with the letter and spirit of that 
Constitution, and therefore, within the meaning of that 





instrument, ‘‘ necessary and proper for carrying into 
execution the powers vested by this Constitution in 
the government of the United States.” 

Such being our conclusion in matter of law, the 
question whether at any particular time, in war or in 
peace, the exigency is such, by reason of unusual and 
pressing demands on the resources of the government, 
or of the inadequacy of the supply of gold and silver 
coin to furnish the currency needed for the uses of the 
government and of the people, that it is, as matter of 
fact, wise and expedient to resort to this means, isa 
political question, to be determined by Congress when 
the question of exigency arises, and not a judicial 
question, to be afterward passed upon by the courts. 
To quote once more from the judgment in McCulloch 
v. Maryland: *‘ Where the law is not prohibited, and 
is really calculated to effect any of the objects cn- 
trusted to the government, to undertake here to 
inquire into the degree of its necessity would be to 
pass the line which circumscribes the judicial depart- 
ment, and to tread on legislative ground.” 4 Wheat. 
423 


It follows that the act of May 31, 1878, chapter 146, is 
constitutional and valid; and that the Circuit Court 
rightly held that the tender in treasury notes, reissued 
and kept in circulation under that act, was a tender of 
lawful money in payment of the defendant’s debt to 
the plaintiff. 

Judgment affirmed. 
—_>—__——_ 


NEGLIGENCE OF EMPLOYEE NOT IN LINE 
OF EMPLOYMENT. 

MINNESOTA SUPREME COURT, JANUARY 5, 1884. 
MARRIER y. St. PAUL, MINNEAPOLIS & MANITOBA 
RAILWAY Co. 

Section men employed by defendant railroad company in 
charge of a section foreman at the time of dinner, built a 
fire upon the railroad right of way to warm their coffee, 
the foreman assisting in doing so. The fire was not ex- 
tinguished by them, and spread to plaintiff's land and de- 
stroyed his hay. The company did not board the work- 
men. Held, that the company was not liable for the loss 
of plaintiff's hay. 

CTION for loss of property through negligence in 
respect to a fire. The opinion states the case. 

From an order denying a new trial after verdict for 

plaintiff, defendant appealed. 


Rk. B. Galusha, and P. A. Dufour, for appellant. 
R. Reynolds, for respondent. 


MITCHELL, J. Allthe evidence in this case tends 
to prove that some section men, under the charge ofa 
section foreman, were in the employmeut of defend- 
ant, engaged in repairing its railroad near defendant’s 
farm, on the 2lst of October, 1882. While engaged in 
such work they usually returned to their boarding- 
house for dinner, but on this day, their work being at 
some distance, they took their dinner with them. At 
noon, when they quit work to eat,they built a fire,or re- 
kindled one which some other person had kindled, on 
defendant's right of way, for the purpose of warming 
their coffee. After eating dinner, they resumed their 
work, negligently leaving the fire unextinguished, 
which spread in the grass and ran on to plaintiff's land 
and burned his hay. There is no evidence that the 
defendant was boarding these men, or that it was any 
part of its duty to prepare or cook their meals. Neither 
is there any thing tending to show that the defendant 
either knew or authorized the kindling of a fire for 
any such purpose, either on this or any other occasion, 


Nor is there any evidence that it was the duty of these 
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section men to exercise any supervision over the right 
of way, or to extinguish fires that might be ignited on 
it. So far as the evidence goes, their employment was 
exclusively in repairing the railroad track. 

The doctrine of the liability of the master for the 
wrongful acts of his servants is predicated upon the 
maxims, ‘‘respondeat superior” and ‘qui facit per 
alium facit per se.” In fact, it rests upon the doc- 
trine of agency. Therefore, the universal test of the 
master’s liability is whether there was authority, ex- 
press or implied, for doing the act; that is, was it one 
done in the course and within the scope of the ser- 
vant’s employment? If it bedone in the course of 
and within the scope of the employment, the master 
will be liable for the act, whether negligent, fraudu- 
lent, deceitful, or an act of positive malfeasance. 
Smith Mast. and Serv. 151. But a master is not liable 
for every wrong which the servant may commit dur- 
ing the continuance of the employment. The liability 
can only occur when that which is done is within the 
real or apparent scope of the master’s business. It 
does not arise when the servant steps outside of his 
employment todo an act for himself not connected 
with his master’s business. Beyond the scope of his 
employment the servant is as much a stranger to his 
master as any third person. The master is only re- 
sponsible so long as the servant can be said to be doing 
the act, in the doing of which he is guilty of negli- 
gence, in the course of his employment. A master is 
not responsible for any act or omission of his servant 
which is not connected with the business in which he 
serves him, and does not happen in the course of his 
employment. And in determining whether a particu- 
lar act is done in the course of the servant’s employ- 
ment, it is-proper first to inquire whether the servant 
was at the time engaged in serving his master. If the 
act be done while the servant is at liberty from the 
service, and pursuing his own ends exclusively, the 
master is not responsible. If the servant was, at the 
time when the injury was inflicted, acting for himself, 
and as his own master, pro tempore, the master is not 
liable. If the servant step aside from his master’s 
business, for however short a time, to do an act not con- 
nected with such business, the relation of master and 
servant is for the time suspended. Such, variously ex, 
pressed, is the uniform doctrine laid down by all au- 
thorities. 2 Thomp. Neg. 885, 886; Sherm. & R. Neg., §§ 
62, 63; Cooley, Torts, 533; Little Miama R. Co. v. Wet- 
more, 20 Ohio St. 110; Storey v. Ashton, L. R., 4 Q. 
B. 476; Mitchell v. Crassweller, 13 Com. B. 236; McClena- 
ghan v. Brock, 5 Rich. Law. 17. 

It would seem to follow, as an inevitable conclusion, 
from this, that on the facts of this case the act of 
these section men in building a fire to warm their own 
dinner, was in no sense an act done in the course of 
and within the scope of their employment, or in the 
execution of defendant's business. For the time 
being they had stepped aside from that business, and 
in building this fire they were engaged exclusively in 
their own business, as much as they were when eating 
their dinner, and were for the time being their own 
masters as much as when they ate their breakfast that 
morning or went to bed the night before. The fact 
that they did it on defendant's right of way is wholly 
immaterial, in the absence of any evidence that de- 
fendant knew of orauthorized the act. Had they gone 
upon the plaintiff's farm and built the fire the case 
would have been precisely the same. It can no more 
be said that this act was done in the defendant's busi- 
ness, and within the scope of their employment than 
would the act of one of these men in lighting his pipe, 
after eating his dinner, and carelessly throwing the 
burning match into the grass. See Williams v. Jones, 
3 Hurl. & C. 256. The fact that the section foreman 
assisted in or even directed the act does not alter the 





case. In doing so he was as much his own master and 
doing his own business as were the sectionmen. Had 
it appeared that it was part of his duty to look after 
the premises generally, and extinguish fires that might 
be ignited on them, his omission to put out the fire 
might possibly, within the case of Chapman v. New 
York, etc., R. Co. 33 N. Y. 369, be considered the neg- 
ligence of the defendant. But nothing of the kind 
appears, and the burden is upon plaintiff to prove 
affirmatively every fact necessary to establish defend- 
ant’s liability. 

Order reversed, and new trial granted. 

——__>_—__-- 
UNITED STATES SUPREME COURT AB- 
STRACT. 
JANUARY 14, 1884. 

PRACTICE— SUPREME COURT CLERK’S FEES FOR 
PRINTING RECORD.— The clerk of the Supreme Court 
is entitled to the fee of fifteen cents per folio under 
rule twenty-four of the court in relation to printing, 
although the parties delivered to the clerk the re- 
quisite number of copies of the record in print. 
The clerk is responsible to the court for the correct- 
ness and proper indexing of the printed copies of the 
record, for their presentation to the justices in the 
form and of the size prescribed by the rules, and for 
their delivery when required to the parties entitled 
thereto. Ashe must now account to the treasurer for 
the fees and emoluments of his office, he may demand 
payment in advance. Steeverv. Rickman, 109 U.S 
74. Ifthe printing is actually done under his super- 
vision he may require the payment of the fee charge- 
able under the rule before the printing is done. If the 
parties themselves furnish the printed copies, the fee 
must be paid, if demanded, in time to enable him to 
make the necessary examinations and be ready to de- 
liver the copies to the parties or their counsel and to 
the court when needed for any purpose in the pro- 
gress of the cause. The fee is forthe service specified 
in this item of the table, and is indivisible. Conse- 
quently, if the clerk performs any part of the service 
he is entitled to collect the whole fee; and if the 
printed record is used at all, it must be examined by 
him to see if it conforms to the copy certified below 
and on file as the transcript of the record. So that if 
the printed copies are used for any purpose in the pro- 
gress of the cause the whole fee is chargeable. Beam 
v. Patterson. Opinion by Waite, C. J. 


REMOVAL OF CAUSE—FIRE INSURANCE — FALSE 
STATEMENT AFTER LOSS INVALIDATING POLICY.— 
(1) Under the second section of the act of March 3, 
1875, 18 St. 470, a suit of a civil nature, brought ina 
State court, where the matter in dispute exceeds the 
sum or value of $500, and in which there isa contro- 
versy between citizens of different States, or between 
citizens of a State and foreign States, citizens, or sub- 
jects, may be removed in the Circuit Court, although 
such suit, because founded on a contract in favor of an 
assignee, could not have been brought in the Circuit 
Court if no assigument had been made, not being the 
case of a promissory note, negotiable by the law mer- 
chant, or of a bill of exchange. (2) In making state- 
ments under oath upon an examination in behalf of 
an insurance company in respect to a loss, the insured 
made certain false statements in respect to the manner 
in which he had purchased the insured stock. There 
was evidence tending to show that he answered thus 
with no purpose to deceive and defraud the insurance 
companies, but for the purpose of showing himeelf, 
upon the examination, consistent with a statement 
that he had made about it a day or two subsequent to 
the purchase of said stock to R. G. Dunn & Co,’s com- 
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mercial agency at St. Paul, Minnesota, with a view of 
obtaining a large commercial credit in eastern cities. 
Held, that the false statements would invalidate the 
insurance policy under a condition to that effect. A 
false answer as to any matter of fact, material to the 
inquiry, knowingly and wilfully made, with intent to 
deceive the insurer, would be fraudulent. If it ac- 
complished its result, it would be a fraud effected; if 
it failed, it would be a fraud attempted. And if the 
matter were material and the statement false, to the 
knowledge of the party making it, and wilfully made, 
the intention to deceive the insurer would be neces- 
sarily implied, for the law presumes every man to in- 
tend the natural consequences of his acts. No one 
can be permitted to say, in respect to his own state- 
ments upon a material matter, that he did not expect 
to be believed; and if they are knowingly false and 
wilfully made, the fact that they are material is proof 
of an attempted fraud, because their materiality, in 
the eye of the Jaw, consists in their tendency to influ- 
ence the conduct of the party who has an interest in 
them, and to whom they are addressed. ‘ Fraud,” 
said Catron, J., in Lord v. Goddard, 13 How. 198, 
“means an intention to deceive.’’ ‘* Where one,” 
said Shipley, C. J.,in Hammatt v. Emerson, 27 Me. 
308, “‘ has made a false representation, knowing it to 
be false, the law infers that he did so with an inten- 
tion to deceive.”’ ‘‘If a person tells a falsehood, the 
natural and obvious consequence of which,if acted on, 
is injury to another, that is fraud in law.’”’ Bosanquet, 
J., in Foster v. Charles, 7 Bing. 105; Polhill v. Walter, 
3 Barn. & Ad. 114; Sleeper v. Insurance Co., 56 N. H. 
401; Leach v. Republic Ins. Co., 58 id. 245. Clafflin v. 
Commonwealth Jns. Co. Opinion by Matthews, J. 
VOLUNTARY CONVEYANCE—DEED WITH GRANTEE’S 
NAME LEFT BLANK CONVEYS NO TITLE.— A. promised 
to donate land to B. Subsequently he executed a 
deed of the laud with the grantee’s name left blank. 
This deed was handed to B. with the blank unfilled, 
and it was not filled at the time of the death of B. 
Held, that B. took no title tothe land. The promise 
of a pure donation to be subsequently {made, until 
executed, is ina legal view, valueless. The deed in 
blank passed no interest, for it had no grantee. The 
blank intended for the name of the grantee was never 
filled, and until filled the deed had no operation asa 
conveyance. It is the law in several States, that the 
grantor in a deed conveying real property, signed and 
acknowledged, with a blank for the name of the 
grantee, may authorize another party, by parol, to fill 
up the blank. Swartz v. Button, 47 Iowa, 188; Field v. 
Stagg, 52 Mo. 534. As said by this court in Drury v. Fos- 
ter, 2 Wall. 33, ‘** Although it was at one time doubted 
whether a parol authority was adequate to authorize an 
alteration or addition toa sealed instrument, the\better 
opinion at this day is, that the power is sufficient.” 
But there are two conditions essential to make a deed 
thus executed in blank operate as a conveyance of the 
property described in it; the blank must be filled by 
the party authorized to fill it, and this must be done 
before or at the time of the delivery of the deed to 
the grantee named. Allen v. Withrow. Opinion by 


Field, J, 
———_¢—____— 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 
AGENCY—CONSTRUCTION OF CONTRACT BY AGENT.— 
When the terms of acontract made by an agent are 
clear, they are to have the same construction and legal 
effect whether made for a domestic or for a foreign 
principal. Kaulback v. Churchill. Opinion by Clark, J. 


* To appear in 59 New Hampshire Reports. 








CARRIER — MAY LIMIT LIABILITY BY CONTRACT.— 
Common carriers may, by express contract, limit their 
common-law liability. Moses v. B.& M. R. R. 24N. 
H. 71, 90; York Company v. Central R. Co., 3 Wall. 
107; Pemberton Company v. New York Cent. R. Co., 
105 Mass. 144; Grace v. Adams, 100 id. 505. Rand v. 
Merchants’ Dispatch Zransportation Co. Opinion by 
Stanley, J. 

DEED — COVENANT RUNNING WITH LAND — WAR- 
RANTY.— The covenant of general warranty in a deed 
is a covenant that runs with the estate in reference to 
which it is made, and may be availed of by suit, in his 
own name, by any one to whom the same may come 
by deed, even after several successive conveyances, or 
adescent or devise. As the covenant runs with the 
land, it passes to the grantee under any conveyance 
sufficient to transfer the title to the land. The legal 
title to land ordinarily carries with it the right of pos- 
session, aud gives a constructive possession without 
actual entry; and a conveyance by one having the 
legal title, although not in actual possession, carries 
the right of possession, and the grantee, upon taking 
actual possession, may avail himself of a covenant of 
warranty running with the land. 2 Washb. Real 
Prop. 662; Crooker v. Jewell, 29 Me. 527; Moore v. 
Merrill, 17 N. H. 75; Russ v. Perry, 49 id. 547; Chase 
v. Weston, 12 id. 413; Griffin v. Fairbrother, 10 Me. 
91; Allen vy. Little, 36idr 170; White v. Whitney, 3 
Met. 81; Moore v. Merrill, 17 N. H. 75, 81, 82; Wead v. 
Larkin, 54 Ill. 489; Brady v. Spurck, 27 id. 478; 
Loomis v. Bedel, 1l N. H. 74, 82; Drew v. Towle, 30 
id. 531, 587; Sprague v. Baker, 17 Mass. 586; Donnell 
v.{Thompson, 10 Me. 170. Chandler v. Brown. Opinion 
by Clark, J. 

STATUTE OF FRAUDS — PROMISE TO PAY DEBT OF 
ANOTHER — TAXES OF THIRD PERSON.— A written 
promise to pay the debt of another is not sufficient, 
within the meaning of the statute of frauds, unless it 
recites or imports a good consideration. Neelson v. 
Sanborne, 2 N. H. 414; Underwood v. Campbell, 14 id. 
393, 397; Simons v. Steele, 36 id. 73, 81, 82; Leonard vy. 
Vredenburgh, 8 Johns. 29; Wain v. Warlters, 5 East, 
10; Saunders v. Wakefield, 4 B. & A. 595; Agnew 
Stat. of Fr. 79; Browne Stat. of Fr. § 407. A prom- 
ise to a collector of taxes to pay the taxes of a third 
person in consideration that the collector will refrain 
from levying on snch person’s real estate, is not within 
the meaning of the statute of frauds, need not bein 
writing, and an action can be maintained upon it, no 
writing being declared upon. Goodwin v. Bond, 
Opinion by Allen, J. 


——__>—_—___—. 


MICHIGAN SUPREME COURT ABSTRACT. 
DECEMBER 20, 1883. 

CONFLICT OF LAW — JUDGMENT OF DIVORCE IN 
ANOTHER STATE—ACTION BY WIFE FOR SUPPORT— 
LACHES.—A husband left Port Huron, in Michigan, 
not with the intention of abandoning his residence 
there, but toavoid the service of process, and went to 
Indiana where he remained in order to institute a di- 
vorce action which he commenced there against his 
wife who remained in Michigan, and who had no 
actual notice of theaction. He procured a judgment 
of divorce, and shortly afterward returned to Port 
Huron and set up business there, but gave no aid or 
support to his wife. Thirteen years or more there- 
after the wife began an action for support against him, 
claiming still to be his wife. Held (1), that the wife 
was not concluded by the Indiana judgment. It is 
true that the Constitution of the United States re- 
quires full faith and credit to be given in every State 
to the records and judicial proceedings of other States, 
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but this requirement does not extend to the giving 
validity to those proceedings which in themselves are 
mere nullities. It is implied in judicial proceedings 
that the court assuming to act and torender judgment 
should have had competent authority to do so in the 
particular case, aud when this authority is wanting 
whatever is done is not judicial. It cannot therefore 
be within the protection of the Federal Constitution. 
And if the record, by its recitals, makes a prima facie 
case of jurisdiction, no one in another State or country 
is concluded thereby, but he may show what the real 
fact was, and thus disprove the authority for making 
such a record. Thompson v. Whiteman, 18 Wall. 457; 
Knowles v. Gas-light Co., 19 id. 58; Bartlett v. Knight, 
1 Mass. 401; S. C.,2 Am. Dec. 36; Shumway v. Still- 
man, 4 Cow. 392; S. C., 15 Am. Dec. 374; Thompson v. 
Emmert, 15 Ill. 416; Marx vy. Fere, 51 Mo. 69; 8. C., 11 
Am. Rep. 432; People v. Dawell, 25 Mich. 247; 8. C., 12 
Am. Rep. 260; Elder v. Reel, 62 Penn. St. 308;S.C., 1 
Am. Rep. 414; Pennywit v. Foote, 27 Ohio St. 600; 8. 
C., 22 Am. Rep. 340; Gilman v. Gilman, 126 Mass, 26; 
8S. C., 30 Am. Rep. 646; Bowler v. Huston, 30 Grat. 
266; S. C.,32 Am. Rep. 673; Eaton v. Hasty, 6 Neb. 
419; S. C., 29 Am. Rep. 365. Held also (2), that the 
wife was guilty of laches precluding her from the re- 
lief asked especially when the parties had been sepa- 
rated eighteen years, and she had repeatedly refused 
his requests toreturn tohim. A suit for support under 
such circumstances necessarily brings in question the 
justification for the original separation, and would re- 
quire an investigation into the facts attendingit. It 
could not be expected that an investigation after such 
a lapse of time could be any thing else than imperfect, 
uncertain, and unsatisfactory, and the laches have 
been so gross that the court may well refuse to enter 
upon it. What is saidin Campo v. Iron Mining Co., 
50 Mich. 574, 595, is entirely applicable to this case; and 
the following cases, in which relief was refused for 
long delay in cases of matrimonial offenses, may be 
considered even more directly in point: Guest v. 
Shipley, 2 Hagg. 321; Mathews v. Mathews, 1 Swab. & 
T. 500; and 3 id. 161; Williamson vy. Williamson, 1 
Johns. Ch. 488; Valleau v. Valleau, 6 Paige, 207; Fel- 
lows v. Fellows, 8 N. H. 160; Whittington v. Whitting- 
ton, 2 Dev. & B. 64; Rawdon v. Rawdon, 28 Ala. 565; 
Castleden v. Castleden, 9 H. L. Cas. 186; Piepho v. 
Piepho, 88 Ill. 438. Reed v. Reed. Opinion by Coo- 
ley, J. 


DECEIT—FALSE REPRESENTATION AS TO PROPERTY 
TO COMMERCIAL AGENCY.—An untrue report made by 
one to a commercial agency as to his business and 
property upon the faith of which another person gives 
such a one credit, held admissible to show a fraudulent 
representation. As is said in Faton v. Avery, 83 N. Y, 
31: ‘The business and office of these agencies are so 
well-known, and have been so often the subject of dis- 
cussion in adjudicated cases, that the court can take 
judicial notice of them. Their business is to collect 
information as to the circumstances, means, and pe- 
cuniary ability of merchants and dealers throughout 
the country, and keep accounts thereof, so that the 
subscriber to the agency, when applied to by a cus- 
tomer to sell goods to him on credit, may by resorting 
to the agency or to the lists which it publishes, ascer- 
tain the standing and responsibility of the customer to 
whom it is proposed to extend credit. A person fur- 
nishing information to such an agency in relation to 
his own circumstances, means, and pecuniary respon- 
sibility, can have no other motive in so doing than to 
enable the agency to communicate such information 
to persons who may be interested in obtaining it for 
their guidance in giving credit to the party; andifa 
merchant furnishes to suchan agency a wilfully false 
statement of his circumstances or pecuniary ability, 
with intent to obtain a standing and credit to which he 





knows he is not justly entitled, and thus to defraud 
whoever may resort to the agency, and in reliance 
upon the false information there lodged, extend a 
credit to him, there is no reason why his liability to 
any party defrauded by those means should not be the 
same as if he had made the false representation di- 
rectly to the party injured.’’ These views are sup- 
ported by Commonwealth v. Call, 21 Pick. 515; and 
Commonwealth v. Harley, 7 Metc. 462. A person fur- 
nishing information to a commercial agency as to his 
means and pecuniary responsibility, is to be presumed 
to have done so to enable the agency to communicate 
the same to persons interested for their guidance in 
giving credit to him, and so long as such intention 
exists, and the representations reach the persons for 
whom they were intended, it is immaterial whether 
they passed through a direct channel or otherwise, 
provided they were reported by the agency as made 
by the party. Genesee Savings Bank v. Michigan 
Barge Co. Opinion by Sherwood, J. 


STATUTE OF FRAUDS—VERBALSALE OF TIMBER LAND 
LICENSE TO CUT TIMBER—TITLE TO TIMBER CUT.—A 
verbal sale of timber land, held to give a license to cut 
the timber, and when cut the title to the timber would 
pass to the vendee. While such a sale would be void 
under the statute of frauds (Russell v. Myers, 32 Mich. 
522; Putney v. Day, 6 N. H. 430; S. C., 25 Am. Dec. 470; 
Owens v. Lewis, 46 Ind. 488; 8. C.,15 Am. Rep. 295), 
it does not follow, because a sale is void under the 
statuteof frauds, the purchaser can derive no title 
under it. Such asale is void only at the option of the 
parties concerned; and if they elect to treat it as valid, 
it may become effectual for all purposes. And com- 
mouly, even if net wholly affirmed, it will operate asa 
license which will protect the purchaser against lia- 
bility for any thing done under it prior to any act of 
revocation. The attempted sale is not restricted in its 
force to the protection of the parties from being held 
trespassers for what they may do under it; for to the 
extent that trees are cut under it before revocation it 
takes effect as a sale and passes the title to the licen- 
see, who thereby becomes purchaser under it. The 
permission to cut and remove must be understood as 
continuous until actually recalled; and as fast as the 
trees are severed from the realty by the cutting, the 
contract of sale attaches to them as chattels, and the 
parties cutting are entitled to remove them as their 
own. Greely v. Stilson, 27 Mich. 157; Haskell v. Ayres, 
35 id. 93; Wetmore v. Neuberger, 44 id. 362; Yale v. 
Seeley, 15 Vt. 221; Claflin v. Carpenter, 4 Metc. 580; 
Erskine v. Plummer, 7 Me. 447; S. C., 22 Am. Dec. 
216; Pierrepont v. Barnard, 6 N. Y. 279; Owens v. 
Lewis, 46 Ind. 468; S. C., 15 Am. Rep. 295. Spalding v. 
Archibald. Opinion by Cooley, J. 


———__> —___—_—_— 


RECENT ENGLISH DECISIONS. 


SPECIFIC PERFORMANCE — UNDISCLOSED EASEMENT 
ON REALTY SOLD.— Where a purchaser bought a 
house and found that the owner of the adjoining 
house claimed a right to use the kitchen of the house 
sold for washing purposes, and the particulars made 
no mention of the easement, held, in an action for 
specific performance, that a general condition that 
each lot was sold “ subject to any existing public and 
private rights of way, and other rights and easements 
of whatever nature,” was not sufficient to bind the 
purchaser to accept property subject to such a claim 
as this, and that the vendor’s solicitor, who knew of 
the claim, was bound to make further inquiries, and 
call the attention of purchasers to the claim in the 
particulars. Ch. Div. November 26, 1883. Heywood 
v. Mallaliell. Opinion by Bacon, V. C. (49 L. T. 
Rep. [N. 8] 649). 
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CORRESPONDENCE. 
ANTI-CODIFICATION. 
Editor of the Albany Law Journal: 


It seems to me that the advocates of the “ Civil 
Code ”’ are singularly unfortunate in the illustrations 
they choose for the purpose of showing the superiority 
of statutory law over common law. Thus we find Mr. 
C. Goepp writing to your JOURNAL, and complaining 
that he cannot find authorities on “the question of 
how far are admissible the declarations of ja murdered 
man expressing fear, etc.’’ Hence, he argues, we 
should have a Code. Buta Code of what? Surely, he 
will not find any such question discussed in the 
“Civil Code.”” As we already havea ‘Penal Code” 
and a “Code of Criminal Procedure,” the failure of 
Mr. C. Goepp to find the question discussed would 
seem to result, either from the ignorance of Mr. Goepp 
as to the existence and coutents of those Codes, or 
else from the incompleteness of the Codes themselves. 
As there is no Code of Evidence, either civil or crimi- 
nal, now pending before the Legislature, Mr. Goepp’s 
illustration is about as far fetched and inappropriate 
as can well be devised. But even if there were a Code 
of Evidence proposed, no such Code would attempt to 
go into the minutie of the subject, and give such ex- 
ceptions and qualifications and special illustrations as 
would be necessary to give Mr. Goepp practical help 
on the question. It would merely state the general 
principles as to “dying declarations,’’ which may be 
found in any text book on criminal law or on evi- 
dence. And this illustrates one of the grossest misap- 
prehensions as to the “Civil Code.” It does not 
undertake to go into details, but merely to state 
general principles. But practical litigation deals with 
details and with the qualifications and applications of 
general principles; and just here, where this difficult 
and perplexing work of the lawyer commences, the 
Code fails him; just as a Code of Evidence would 
fail Mr. Goepp on the point he is inquiring about. 

But Iam devoting more space to Mr. Goepp’s illus- 
tration than I[ think it deserves. Nor do I think 
that Mr. E. 8S. Whittemore’s illustration deserves any 
more space. He actually, in his letter in your issue of 
March 15th, refers to ‘‘the laws growing out of the 
Statutes of Frauds,”’ as “somewhat contradictory, all 
tending toward confusion and uncertainty; and 
hence he concludes we ought to have more statutes, in 
the shape of acode. His conclusion may or may not 
be correct; but his illustration of the advantages of 
statutory law is certainly most unfortunate. If any 
thing in the history of jurisprudence tends to prove 
the disadvantages of statutory law, as breeding con- 
fusion, arbitrary distinctions, and expensive litigation, 
it is the Statute of Frauds. 

Mr. Frankenheimer’s views deserve more careful 
consideration. He is an unusually intelligent man, 
who seems to be sincere in his zeal for the ‘‘ Code,”’ 
and who is one of the very few among the advocates 
of codification, who have felt it necessary to acquaint 
themselves with the contents of this ‘‘ Code,” 
before assuming to championit. Yet Mr. Franken- 
heimer’s chief illustration of the necessity of codifica- 
tion is derived from the litigation over the rights and 
liabilities of married women in this State, which liti- 
gation is still raging furiously. But what has caused 
this litigation? The uncertainties of the common- 
law? Notatall. The uncertainty caused by statutes, 
the Married Women’s Acts. And yet we are gravely 
told that the litigation and uncertainty caused by these 
statutes, show us how superior statutory law is over 
common; and hence we should have more statutes. 
Mr. Frankenheimer’s conclusion may be right; but his 
illustration proves the direct contrary, The Married 





Women’s Acts were a necessity. Grave evils had sur- 
vived from feudal and semi-barbarous times as to the 
rights and liabilities of husband and wife, notwith- 
standing the ameliorations produced by the progres- 
sive and beneficent decisions of Courts of Equity. The 
evils to be remedied justified anid required legislation ; 
but this legislation involved minor evils; and among 
these minor evils was an increase of litigation. And 
yet we are gravely told that this increase of litigation 
is itself a reason why we should have new statutes and 
a new crop of litigation. 

But Mr. Frankenheimer will answer, that whatever 
may be the effect of the Code as a whole in the way of 
increasing or decreasing litigation, the particular sub- 
ject under discussion will certainly be clarified and 
simplified; because the law of married women is en- 
tirely swept away by the Code, and there is no longer 
avy thing left to litigate about on this subject. 
Waiving, for the present, the sufficiency of this 
answer, it leads me to make another observation and 
call attention to another misapprehension as to the 
character of this Code. 

It iscommonly understood that theCode merely states 
the existing law, and this understanding is indus- 
triously encouraged by the champions ofthe Code, 
whenever they desire to ward off discussion. They 
say, it is merely a question of whether we shall have 
common law or statutory law; unwritten law or writ- 
ten law; the latter is sure to come sooner or later, 
hence, we might as well have it now. It is only a ques- 
tion of the form in which our law shall be embodied; 
a question on which visionary doctrinaires or pre- 
judiced and interested lawyers have impracticable or 
obsolete notions; but on which the people at large,and 
we codifiers in particular, take a common sense and 
practical view. At all events it can do no harm and 
may do good. 

Now, the fact is that this so-called ‘‘ Civil Code ”’ is 
not codification at all; it is revolution. It does not 
state the law as it is; but the Jaw as its author thinks 
it ought to be. The law of married women affects every 
household in this State; every husband and every wife 
of high and low degree. Yet this Civil Code revolution- 
izes the whole law; abolishes all the distinctions be- 
tween the rights and liabilities of married women and 
men. This may be right, but itis none the less revo- 
lution. I am not prepared to say that it is not right; 
but I am prepared to say that to force it on the people 
of this State without discussion and under the guise 
of codifying the existing law, is utterly and entirely 
wrong. 

Suppose a bill were introduced into the Legislature 
providing that “all persons are capable of contracting, 
except minors, persons of unsound mind, and persons 
deprived of civil rights;’’ would not such an act re- 
ceive careful consideration, searching criticism, earnest 
discussion pro and con? Would not the battle wage 
hot, as to whether a married woman should be allowed 
to contract in all respects as if she were sole? Would 
not the policy, wisdom and expediency of the law be 
vigorously championed and attacked? And yet when 
these precise words appear as section 972, of what pur- 
ports to be a ‘‘ Code,”’ the section excites neither dis- 
cussion, comment nor observation; and those of us 
who object to this method of wholesaie legislation, 
and who consider it our duty to open our eyes and 
to read, reflect upon and discuss the contents of this 
“Code,” are warned off by its advocates as meddlers 
and interlopers. Notwithstanding the warning, we 
must continue to protest against ‘‘ going it blind.” 
We insist upon knowing, at the risk of being intrusive 
and impertinent, what is hidden in this mystic volume 
labelled a “Code.’”’ And we insist that each member 
of the Legislature owes a duty to the State and to his 
conscience under his official oath to examine into the 
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** Code,”’ and to satisfy himself that the changes it ef- 
fects in the law are wise and beneficial. And until he 
has so satisfied himself, he has no right to vote for 


this ‘* Code.” 
Wa. B. HorNBLOWER. 
New York, March 17, 1884. 


PROVISION THAT LEGATEE CONTESTING WILL SHALL 
ForFeit HIs Le@acy? 
Editor of the Albany Law Journal: 

The bar in my vicinity is about evenly divided ona 
question of law presented by a clause in a will provid- 
ing that in case any of the legatees should be dissatis- 
fied, and contest the will, such contestant to thereby 
lose his legacy, which was to pass to the residuary 
legatees. 

After a most careful and diligent search, I found no 
authorities bearing directly on this question with the 
exception of a few early English cases, and believing 
them to be founded on just principles, I accordingly 
expressed an opinion that a party contesting would 
forfeit his legacy. 

Those who would not accept my opinion as law, 
have also searched for authorities, and find none what- 
ever, which I consider a fact entitling me to a firmer 
belief in my law. 

Will you be kind enough to insert this in the LAw 
JOURNAL, and permit one of your many readers, to 
give me a brief answer citing cases? 

This question must have arisen in the practice of 
many members of the bar, and I will be under great 
obligations if you will aid me in fully settling the con- 
troversy. A READER. 

POUGHKEEPSIE, N. Y., March 17, 1884. 


THE ROGER AMERO CASE. 
Editor of the Albany Law Journal: 

The case of Roger Amero, is now undergoing an 
examination before a committee of the Massachu- 
setts Legislature, for the purpose of indemnifying him 
in some way, for the hardship which he has endured, 
in his arrest and confinement, pending the finding of 
the indictment and subsequent imprisonment, on the 
charge for the alleged murder of Mrs. Etta Carlton. 

This case presents some unique phases in the history 
of criminal procedure. 

On the evening of the 18th of March, 1883, Mrs. Etta 
Carlton, was murdered in her front entry by being 
struck on her head, by a paving-stone, at her home in 
Watertown, seven miles from Boston. The whole 
community, and throughout the State, the excitement 
became general, and all vigilance was exercised to dis- 
cover the murderer. A reward of 33,500 was offered 
for the apprehension of the true murderer. Finally 
suspicion rested on Roger Amero, a youth of twenty, 
from Nova Scotia. At the preliminary examination, 
it was testified to bya lady in the waiting room of the 
depot of Mount Auburn station, of the Fitchburg rail- 
road, on the evening of March 18th, that she identi- 
fied the prisoner as the one she saw there, which depot 
is within a short distance of the residence of Mrs. 
Carlton, and as cumulative evidence, another witness 
testified that he saw Roger Amero, on the same even- 
ing on the railroad track near the depot, and he had 
some conversation with him. 

Between the time of the preliminary examination, 
and the finding of the indictment by the grand jury, 
the detectives, the district attorney and others, were 
busy.in the search of further evidence. They tracked 
almost every step that Amero had taken since the day 
of the murder, and along this trail of evidence, Amero 
had repeatedly told divers persons, that he was afraid 
of being arrested, for some terrible thing that he had 
done to a woman. He was known to take different 
trains of cars than the ones that led to the Prov- 
inces, where he was bound; that he offered extrava- 





gaut sums of money to conductors of trains, to stop 
and drop him at stations where sucb cars did not 
stop. 

Finally papers for his extradition were issued, and 
the hearing was had before Judge Savory at Digby, N. 
S., and after some delay and hesitation Amero was 
remanded tothe United States authorities for trial. 
The grand jury for the county of Middlesex, at Fast 
Cambridge, found an indictment against Amero for 
murder in the first degree, and he was remanded to 
jail to await his trial. At this juncture of the case, it 
began to be whispered about that Roger Amero be- 
longed toafamily in which insanity prevailed, and 
that Roger himself was subject to the same. They 
summoned an expert, and he declared he hardly 
knew, but thought he might be feigning insanity; but 
when another expert was brought, he pronounced him 
positively insane. Just at this point a suspicion of 
murder pointed in another direction. At any rate 
the attorney-general and the district attorney were so 
well satisfied of Amero’s innocency that they dis- 
charged him. 

Now the question is to come before the Legislature, 
whether or not Roger Amero, with all the hardship 
he has endured at the hands of the government, is to 
be compensated in any way, more than an ordinary 
criminal, who suffers unjustly. 

E. 8S. WHITTEMORE. 

SANDWICH, Mass., March, 1884. 


—_—__.——_———. 
NEW YORK SUATE BAR ASSOCIATION. 


A transcript of the minutes of a meeting of the Ex- 
ecutive Committee of the Association, held at Albany, 
February 26, 1884. 

Present, the Chairman, Mr. Burt, Messrs. Smith, 
Forsyth, Kernan, Putnam, the President (Mr. Shep- 
ard), Olney, Hickman, Nelson and Buchanan, a 
quorum. 

The minutes of the last meeting read and approved, 
and on motion the same were adopted. 

On motion, Rule V. of the Executive Committee 
was amended by adding thereto the following: 

**Provided such resolution receives a majority of 
the votes cast, and at least four affirmative votes.’’ The 
Secretary shall submit with every resolution so sent 
by him acopy of this clause of said Rule V. 

Adopted, unanimously. 

On motion— 

Resolved, That the penalty of the by-law in respect 
to those persons already elected members of the Asso- 
ciation, be and hereby is remitted, provided they shall 
pay their dues to the Treasurer by June 1, 1884, and 
that the Treasurer so notify them. 

Adopted, unanimously. 

On motion— 

Resolved, That the offices of clerk and assistant to 
the clerk of the New York State Bar Association, re- 
spectively, be andthe same hereby are and each of 
them hereby is abolished from and after March 1, 1884. 

Adopted, unanimously. 

On motion— 

Resolved, That the Recording Secretary of the Asso- 
ciation, and the Secretary of the Executive Commit- 
tee thereof be and they hereby are authorized to hire 
a clerk for the present year at asalary of not exceed- 
ing $250 per annum, the same to be paid by the Treas- 
urer upon the certificates of both of said Secretaries. 

Adopted, unanimously. 

A number of bills were presented, audited, and 
ordered paid by the Treasurer. 

On motion the meeting adjourned. 

C. J. BUCHANAN, 
Secretary Ex. Com. 
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The Albany Law Journal. 


ALBANY, APRIL 5, 1884. 











CURRENT TOPICS. 


HE New York Mail gives the following informa- 
tion as to the extent to which our New York 
Codes have been adopted in other communities. In 
most instances the codes have been adopted sub- 
stantially in detail, and in others in principle: 
‘‘The first New York Code, the Code of Civil Pro- 
cedure, went into effect on the 1st of July, 1848. 
It was adopted in Missouri in 1849; in California 
in 1851; in Kentucky in 1851; in Ohio in 1853; in 
the four provinces of India between 1853 and 1856; 
in Iowa in 1855; in Wisconsin in 1856; in Kansas 
in 1859; in Nevada in 1861; in Dakota in 1862; in 
Oregon in 1862; in Idaho in 1864; in Montana in 
1864; in Minnesota in 1866; in Nebraska in 1866; 
in Arizona in 1866; in Arkansas in 1868; in North 
Carolina in 1868; in Wyoming in 1869; in Washing- 
ton Territory in 1869; in South Carolina in 1870; in 
Utah in 1870; in Connecticut in 1879; in Indiana in 
1881. In England and Ireland by the Judicature 
Act of 1873; this Judicature Act has been followed 
in many of the British Colonies; in the Consular 
Courts of Japan, in Shanghai, in Hong Kong and 
Singapore, between 1870 and 1874. The Code of 
Criminal Procedure, though not enacted in New 
York till 1881, was adopted in California in 1850; 
in India at the same time with the Code of Civil 
Procedure; in Kentucky in 1854; in Iowa in 1858; 
in Kansas in 1859; in Nevada in 1861; in Dakota in 
1862; in Oregon in 1864; in Idaho in 1864; in Mon- 
tana in 1864; in Washington Territory in 1869; in 
Wyoming in 1869; in Arkansas in 1874; in Utah in 
1876; in Arizona in 1877; in Wisconsin in 1878; in 
Nebraska in 1881; in Indiana in 1881; in Minne- 
sota in 1883. The Penal Code, though not enacted 
in New York until 1882, was adopted in Dakota in 
1865 and in California in 1872. The Civil Code, not 
yet enacted in New York, though twice passed by 
the Legislature, was adopted in Dakota in 1866 and 
in California in 1872, and has been much used in 
the framing of substantive laws for India. The 
Political Code, reported for New York but not yet 
considered, was adopted in California in 1872. 
Thus it will be seen that the State of New York 
has given laws to the world to an extent and degree 
unknown since the Roman Codes followed Roman 
conquests.” 


The Sun says: ‘‘The Senate Judiciary Committee 
at Albany has made a favorable report upon Mr. 
David Dudley Field’s Civil Code, against the dis- 
sent of three members of the committee. Some- 
thing which is described by our correspondent as 
the ‘Throop revision’ has also been reported 
favorably by the same committee. If this piece of 
legislation, whatever it is, be the work of Mr. 
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Montgomery H. Throop, we advise the Legislature 
to deal with it carefully. If any thing in the world 
will make a lawyer or litigant sick of codification 
it is the attempt to interpret and construe the con- 
tents of that monstrosity now known as the Code 
of Civil Procedure, which in its present form is 
largely the work of Mr. Throop, He is an estima- 
ble gentleman, but he should not be allowed to 
tinker at our laws any more.” In great measure 
we agree with this. We do not strenuously object 
to Mr. Throop as a reviser, but we do not think he 
has the right conception of the framing of a code, 
and his glosses upon the Code of Procedure have 
generally been ill advised, and have done much to 
prejudice codification among lawyers. Mr. Throop 
would do the profession much better service if he 
would stop codifying and revising, and complete 
his promised and promising work on ‘“‘ Verbal 
Agreements "— although we should prefer to have 
him call it oral agreements. 


It is a positive pleasure to be able to agree with 
Gen. and ex-Gov. Butler on any thing. Whatever 
else may be said of him—and whatever is said of 
him must be generally against him — it must be ad- 
mitted that he is a capital lawyer, one of the very 
ablest of the present time. He is favorable to gen- 
eral codification of the laws of Massachusetts, and 
he strongly, clearly and concisely gives his reasons 
as follows: ‘‘There have been so many changes in 
the common law by our statutes and the decisions 
of our courts, some of which need to be corrected 
in the codification, and there is now such a mass of 
books accumulated, in which hundreds of conflict- 
ing opinions are to be worked over before the law- 
yer can come to the conclusion what is the law, 
that an imperative want now appears for such codi- 
fication, quite equal to what there was for a change 
in the practice when the system of pleading was 
codified nearly forty years ago, It is in vain for 
any one to look in our statutes and ascertain what 
the law is on any subject, and it is equally in vain to 
look into the book of common law to ascertain 
what is the law upon a given subject. Both have 
to be studied and compared, and as there are no 
means of reference from one portion of the law to 
the other portion there is a consequent liability to 
very vicious mistakes, entailing great costs of liti- 
gation. I do not think it would take more changes 
in the law to correct the code year by year in the 
Legislature than now is had in correcting and modi- 
fying the statutes.” 


Senator Titus’ bill abolishing imprisonment on 
final judgments in civil actions, which has passed 
the Senate, ought to prevail. Let us wipe out this 
whole system of helping people collect their debts 
and damages by incarceration of the debtor. If 
there is any thing deserving imprisonment let the 
criminal law deal with it. 


So too of the bill permitting husband and wife, 
in action for divorce, to testify in their own behalf, 
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to disprove allegations of adultery, which has passed 
the Senate. We are approaching, step by step, the 
inevitable abrogation of all restrictions on the com- 
petency of witnesses. Marriage ought not to dis- 
credit a man or 8 woman as a witness, and we go so 
far as to say that death of an adverse party ought 
not to shut out the survivor. 


The short but terrible reign of riot in Cincinnati 
suggests several serious reflections. First, it is a 
strong reminder of the danger of a lax administra- 
tion of criminal justice. The inadequate punish- 
ment of Berner alone probably would not have led 
to these results, but the community have been sul- 
lenly considering the fact that there are too many 
murderers in jail, and Berner’s case was simply the 
last straw on the patient camel’s back. These 
things must be amended all over the country, or 
there will be more trouble of the same sort. Second, 
it is evident that the good and order-loving citizens 
of Cincinnati went to work in a very foolish way 
to right matters. They should have waited till 
Berner was safely lodged in prison before holding 
their mass meeting. They ought to have foreseen the 
result of such a meeting at such a critical moment. 
Perhaps they designed the outcome; if so it served 
them right. People who fool with the mob spirit 
ought to suffer from it. Much better reform their 
magistracy and juries. Third, the composition and 
conduct of the mob show what a worthless set of 
creatures they were, and how preposterous it is to 
claim for them that they were inspired by any bet- 
ter impulse than a love of mischief. With very 
few exceptions no mob ever contained a decent 
man, and generally those who come out to look on 
for curiosity would be about as well dispensed with 
as the rioters themselves. This mass of law- 
breakers was mainly made up, we take it, of “ hood- 
lums ” and foreign communists and socialists. The 
press are doing poor service to the cause of order 
and justice by publishing the opinions of their sur- 
vivors as indicative of public sentiment. Fourth, 
we are again taught that there is only one sensible 
and merciful way of dealing with mobs, and that is 
to kiilas many as possible at the first fire. They 
deserve no better fate; sympathy is wasted on them; 
they are just as bad, and even more dangerous than 
the criminals whom they would lynch. If the Cin- 
cinnati politicians could have plucked up courage 
to deal with these wretches as the New York au- 
thorities dealt with the rioters in 1863 and 1877,there 
would have been far less loss of life and property. 
Mercy toa mob is an ill-timed virtue. We only 
hope this terrible lesson will be worth what it has 
cost, and that other communities will take it to 
heart. Enforce the laws, purify the laws, respect 
the laws — this should be the lesson of the moment 
to magistrates, to legislators, and to the public. 


The present issue has assumed the aspect of a 
‘*Code” number. We make no apology for this. 
It will occasionally happen, and it happens because 





the profession evidently consider this subject of 
paramount importance; we would call special at- 
tention to the first answer to Mr. Carter’s pamph- 
let, as one of the most admirable statements of the 
defects of unwritten laws. 


——_>__—_- 


NOTES OF CASES. 

r Barrett v. Hart, Ohio Supreme Court, March 4, 

1884, 5 Ohio L. J. 244, where a chattel mort- 
gage permitted the mortgagee to take possession if 
he should ‘‘deem himself in danger of losing,” it 
was held that he might take possession, acting 
in good faith and upon facts arising after the 
making of the mortgage. The court said: ‘‘To 
fulfill this condition, Hart cannot simply say he so 
thinks; nor can he act from malice or caprice. Still 
the state of his mind as to his danger of loss, is the 
determining fact agreed upon to decide whether or 
not he has aright to take possession. The mort- 
gagee is made the judge, his mind is to be moved to 
a certain state, his judgment is to arrive at a certain 
conclusion, and his mind must be moved by facts — 
not opinions on questions of law — and the facts 
must be those arising after the giving of the mort- 
gage. The mortgagor trusts the mind of the mort- 
gagee, such as that mind is, whether that be active, 
clear, strong and correct, or dull, weak and nearly 
certain to go wrong. And being thus trusted, the 
mortgagee must act in good faith and when he 
thus acts and ‘deems himself in danger of losing 
said debt or any part thereof, by delaying the col- 
lection thereof until the expiration of the time above 
limited for the payment thereof,’ he may take pus- 
session of the property in accordance with the terms 
of the mortgage. The facts of danger alone cannot 
determine the breach of this condition. To a judge 
or jury on the trial, such facts may show only ap- 
parent, and not real danger, and yet the mortgagee 
deem and know the danger real; or to such judge 
or jury the facts may show real danger, and the 
mortgagee deem and know the danger only appar- 
ent. The true standard must be, whether or not 
the mortgagee, acting in good faith, at the time 
deems himself in danger.” Scott and Sheldon, JJ., 
dissented. See Gibson v. Cranage, 39 Mich. 49; 8. 
C., 33 Am. Rep. 351, and note, 353; Gray v. Cent. 
R. Co. of N. J., 11 Hun, 70; Spring v. Ansonia 
Clock Co., 24 id, 175; Werner v. Bergman, 28 
Kans. 60; S. C., 42 Am. Rep. 152, and note, 153. 


In Perry v. Dicken, Supreme Court of Pennsyl- 
vania, February 4, 1884, 14 Week. N. C. 245, it 
was held that an attorney may contract for a con- 
tingent fee, and may testify in the case on behalf of 
his client. The court said: ‘‘ It is doubtless true 
that such a practice may sometimes lead to specu- 
lative litigation or result in oppression from an un- 
conscionable bargain; and so far as its tendency is 
to the perpetration of these abuses, it does not tend 
to promote the highest standard of professional 
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ethics. Yet it is certainly true, as stated by Judge 
Lewis in his Abridgment of the Criminal Law, that 
‘Many of the most eminent and upright gentlemen 
of the bar have felt no repugnance to this method 
of compensation; it has been practiced without the 
slightest censure by gentlemen who have risen to 
the highest legislative and judicial stations in the 
Commonwealth, and who have been distinguished 
ornaments of the profession.’ * * * * Since 
the act of 1869, no interest or policy of law, except 
as provided in that act, will exclude a witness from 
the stand; the law of evidence as it had been pre- 
viously understood, affecting the admissibility of 
witnesses, was by that act revolutionized, the 
former policy of the law was abandoned, and a new 
one adopted. If no interest or policy of law will 
exclude even the parties from testifying, upon what 
principle can we hold that it is immoral and tends 
to perjury to admit the attorney to testify? We 
are ignorant of the fact that there is any thing 
in the nature of the profession or in its tendencies, 
which will justify any such imputation. If the in- 
terest of the attorney is disclosed, as it was in this 
case, it affects his credibility and his testimony be- 
comes a proper subject of discussion to the jury on 
that ground. Wedo not hesitate to say, that an at- 


torney, who has a just sense of propriety, will so 


far as is consistent with his duty, decline to testify 
in behalf of his client, as the question of his own 
credibility and of the accuracy of his statements 
affords for him most indelicate questions for discus- 
sion. Absolute necessity may however in some 
cases disclose a duty which an attorney cannot dis- 
regard, Aside from this, if called as a witness, he 
is bound to testify,and certainly it cannot be against 
public policy for a member of the bar to do volun- 
tarily that which by the law he is obliged to do. 
We are disposed to adopt the language of Wood- 
ward, J., in Strohecker v. Hoffman, 7 Harris, 227, 
where he says: ‘Agreements fairly made between 
counsel and clients, are as obligatory as between 
other parties; and when a desperate claim has been 
successfully asserted by counsel on the faith of an 
agreement that one-half of the recovery shall re- 
ward his skill and diligence, it is an ungracious 
plea to urge that the agreement was without con- 
sideration and void.’”? Three judges dissented. 


In Burford v. Grand Rapids, Michigan Supreme 
Court, March 6, 1884, 18 N. W. Rep. 571, it was 
held that a city is not liable for a personal injury 
sustained by one driving in a street by collision 
with persons coasting on the street by license of 
the common council. The court said: ‘‘Counsel 
for the plaintiff contends that * * * the com- 


mon council, by the permission it gave for the use 
of Fountain street for coasting, licensed a nuisance 
in a public highway, and that the city is responsi- 
ble precisely as it would be if the nuisance had been 
caused under its command and by its agents, 
Schultz v. Milwaukee, 49 Wis. 255; 8. C., 35 Am. 
79, is supposed to support this view; as does 


Rep. 





also, very strongly, Mayor, ete., v. Marriott, 9 Md. 
160. If it were unquestionable that coasting upon 
a public highway was always a nuisance, there 
would be much plausibility in this contention, and 
perhaps it should be accepted as sound. But in 
Hutchinson v. Concord, 41 Vt. 271, and again in 
Faulkner v. Aurora, 85 Ind. 180; 8. C., 44 Am. 
Rep. 1, it was taken for granted that coasting upon 
a public way, when not expressly prohibited by law, 
might be entirely innocent, and we do not see how 
the contrary could well be held. It has been de- 
cided in several cases that a municipal corporation, 
charged by statute with the duty of keeping the 
public ways in repair, cannot be held charged with 
the consequences of coasting upon its roads, on the 
ground of this use of them constituting a defect. 
Shepherd v. Chelsea, 4 Allen, 113; Pierce v. New 
Bedford, 129 Mass. 534; 8. C., 37 Am. Rep. 387; 
Hutchinson v. Concord, 41 Vt. 271; Faulkner v. 
Aurora, 85 Ind. 130; 8. C., 44 Am. Rep. 1; Ray v. 
Manchester, 46 N. H. 59. * * * It could not be 
seriously contended that for the municipal authori- 
ties to permit coasting upon such a street would be 
to license a public nuisance. On the contrary, as 
the sport itself is healthful and exhilarating, it 
seems eminently proper, if the street is not put to 
other public use, that this diversion be allowed, if 
not expressly sanctioned, The sport itself is not en- 
tirely foreign to the purposes for which public ways 
are established ; for the use of these ways for pleasure 
riding is perfectly legitimate, and coasting is only 
pleasure riding in a series of short trips repeated 
over the same road, not differing essentially from 
the riding in sleighs, of which so much is seen on 
some of the streets of northern cities, when suitable 
weather and proper condition of roads invite to this 
enjoyment. * * * The case presented, then, 
would seem to be this: The common council, hav- 
ing full control of the streets, has licensed the use 
of a particular street in a particular way differing 
from the ordinary use. In doing so it must be sup- 
posed to have determined that the use in that way 
will not interrupt or interfere with such customary 
use of it for passage or travel as the public may 
have occasion for. The decision to this effect is 
made in the exercise of its discretionary and gov- 
ernmental authority over a subject confided by the 
State to its judgment, and is presumptively 
correct.” 


—————— 


CONSTRUCTIVE NOTICE. 
II. 

CTUAL notice to an agent being constructive 
notice to his principal, and each partner being 

in relation to the concerns of the partnership the au- 
thorized agent of the others, actual notice to one part- 
ner isconstructive notice to all. Watson v. Wells, 5 
Conn. 468. Two firms having a’common partner are 
chargeable with the knowledge of such common part- 
ner which knowledge affects all his associates in both 
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firms where such knowledge relates to the business 
affecting both firms. Notice which is imputable to 
one of the firms is imputable to the other also if it 
relates to the business of that other. This notice 
with which all the members of such firms are 
affected and are chargeable does not cease with 
their dissolution, but continues with full force dur- 
ing the winding up of the affairs of the partners as 
between the firms and themselves. Marietta, 
etc. v. Mowry, 16 N. Y. Weekly Dig. 433. Where 
two members of a firm are the president and cashier 
respectively of a bank, their knowledge of the in- 
solvency of the firm is the knowledge of the 
bank. Nisbet v. Macon, etc., 4 Woods, 464. The doc- 
trine of constructive notice cannot properly be so 
extended as to charge a company with notice of the 
condition of another company, because its agent 
was for three years a manager of such other com- 
pany, some two years before the time when the doc- 
trine is sought to be applied. Banco de Lima v. 
Anglo- Peruvian Bank, 8 Chan. Div. 160, 25 Eng. R. 
(Moak notes) 194. In this case Malins, V. C. (p. 
175), said: ‘‘ I think if I were to say that where a 
gentleman, who had been manager of one company 
for three years after s transaction had taken place 
and had then ceased to be so for two years and be- 
come the agent of another company, the other com- 
pany to which he became the agent is bound by all 
the knowledge that he once possessed, and that he 
as their agent was bound to recollect all the minute 
arrangements of the documents which he is not in 
possession of and which are not accessible to him, 
and also to go into the general account between 
principal and agent arising out of this transaction, 
it would in my opinion be carrying the doctrine of 
notice to a most inconvenient and dangerous extent. 
It has often been said, and the celebrated decision 
of Lord Hardwicke was referred to as to the doc- 
trine of notice, that it must be not at a distant 
period but in the same transaction. We cannot ex- 
pect a person to remember the minute effect of 
transactions long ago.” 

NoricE TO sUB-AGENT.— An account or money 
demand having been delivered by its owners to a 
collection agency with instructions to collect the 
debt, that agency transmitted the claim to an at- 
torney, who knowing the insolvency of the debtor 
persuaded him to confess judgment. The money 
collected was transmitted to the collection agency, 
but never reached the creditors. Proceedings in 
bankruptcy were instituted against the debtor 
within four months after such confession and were 
prosecuted to a decree. Held that as the attorney 
was the agent of the collection agency which em- 
ployed him, and not of the creditors, his knowledge 
of the insolvency of the debtor was not chargeable 
to them in such a sense as to render them liable to 
the assignee in bankruptcy for the money collected 
on the judgment. Qwuaere would they have been so 


liable had the money reached their hands? Hoover 
v. Wise, 91 U. S. 308, affirming 61 N. Y. 3805. 
The notice to an agent which binds his principal 








must be received by him while engaged in the busi- 
ress of his principal or if not so received must be 
present to the agent’s mind at the time of his acting 
assuch. Wormuth v. Sornburger, 17 N. Y. Weekly 
Dig. 162. 

Lis PENDENS.— The modern doctrine of lis pendens 
is based not upon the theory that a pending suit is 
constructive notice to all the world, like a recorded 
deed, but upon the ground that the law will not 
allow litigant parties to give to others pending the 
litigation, rights to the property in dispute so as to 
prejudice the opposite party and defeat the execu- 
tion of the decree te be entered in thecase. The 
doctrine can therefore have no application except in 
those cases where the lis in question is of sucha 
character as to enable a definite decree to be entered 
therein deciding the right of property between the 
parties. Dovey’s Appeal, 97 Penn. St. 153; and see 
Ballamy v. Sabine, 1 De Gex. & Jones, 566, and note; 
Holbrook v. N. J. Zine Co., 87 N. Y. 616. Lis pendens 
is merely a statute substitute for actual notice to 
subsequent purchasers and incumbrancers of the 
existence of the plaintiff's claims and that he has 
commenced an action to enforce it. Whoever buys 
after that, buys with notice equivalent to actual 
knowledge of these facts. Hall v. Nelson, 23 Barb. 
92; Stuyvesant v. Hall, 2 Barb. Ch. 151; Ray v. Roe, 
2 Blackf. (Ind.) 258; Knowles v. Rablin, 20 Iowa, 
101; Sheridan v. Andrews, 49 N. Y. 478; Murray v. 
Ballou, 1 Johns. Ch. 566. A Tis pendens only relates 
to and affects voluntary alienations of property 
pending a suit in respect to it, by or from the de- 
fendant therein, and in no way affects independent 
parties asserting adverse rights in respect to it. 
Becker v. Howard, 4 Hun. 359; aff'd 66 N. Y.6. To 
make the pendency of a suit notice so as to affect 
the conscience of a purchaser, it is essential that the 
court have jurisdiction over the subject-matter. 
Carrington v. Brent, 1 McLean, 167, 175; citing 
Sorel v. Carpenter, 2 P. Wms. 482; Worsley v. Earl 
of Scarborough, 3 Atk. 392; Bishop of Winchester v. 
Payne, 11 Ves. 194; Murray v, Ballou, 1 Johns. Ch. 
566. In New York it is notice only to parties in the 
action, and purchasers and incumbrancers from 
them, subsequent to the notice being filed. New 
York Code Civ. Pro., § 1671; Weyh v. Boylan, 63 
How. Pr. 12; affirming 62 How. 397; Fuller v. 
Scribner, 76 N. Y. 190. The assignee of a mort- 
gage is an incumbrancer and is bound by a lis 
pendens. Hovey v. Hill, 3 Lans. 167. Notice of lis 
pendens may be filed in a suit affecting a leasehold 
intetest. Ruck v. Lange, 10 Hun, 303. In Lietch v. 
Wells, 48 N. Y. 585, it was held that ‘‘the doctrine 
of constructive notice by lis pendens did not apply to 
articles of commerce passing from hand to hand, 
like commercial paper, and the court say (p. 613), 
“the doctrine of constructive notice by lis pendens 
has never yet been applied to such property (stocks). 
This doctrine must have its limitations. It could 
not be applied to ordinary commercial paper nor to 
bills of lading nor to government or corporate bonds 
payable to bearer. Indeed I do not find that it has 
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ever been applied and I do not think it ought to be 
applied to any of the articles of ordinary commerce, 
Public policy does not require that it should be 
thus applied. On the contrary its application to 
such property would work great mischief and lead 
to great embarrassments.”” To same effect, County 
of Warren v. Marcy, 97 U. 8. 96; County of Cass v. 
Gillett, 100 id. 585; Mayberry v. Morris, 62 Ala. 113; 
Holbrook v. N. J. Zine Co., 57 N. Y. 616; Miles v, 
Lefi, 60 Iowa, 168. 

PossEss1on.— The generai rule is that possession 
of real estate is constructive notice to all the world 
of the rights of the party in possession. Troup v. 
Hurlburt; 10 Barb. 97; Tuttle v. Churchman, 74 Ind. 
811; Perkins v. Swank, 43 Miss. 349; Hawley v. 
Morse, 32 Mo. 287; Jefferson v. Jefferson, 96 Ill. 551; 
Bratling v. Brashim, 102 id. 441; Warren ve Rich- 
mond, 53 id. 52; Strong v. Shea, 83 id. 575; Hommel 
v. Devinney, 39 Mich. 522; Russell v. Sweezey, 22 id, 
235; Rogers v. Jones, 8 N. H. 264; Patton v. Hollidays- 
burgh, 40 Penn. St. 206. The possession which will 
be equivalent to actual notice to a subsequent pur- 
chaser must be an actual open and visible occupa- 
tion inconsistent with the title of the apparent owner 
by the record; not equivocal, occasional, or for a 
special or temporary purpose. Constructive pos- 
session will not suffice. Brown v. Volkenning, 64 N. 
Y. 76, 83; Page v. Waring, 76 id. 463; Atwood v. 
Bears, 47 Mich. 72; Smith v. Jackson, 76 Ill. 254; 
Bingham v. Kirkland, 34 N. J. Eq. 229; Cabcen v. 
Breckenbridge, 48 Ill. 91; Ely v. Wilcox, 20 Wis. 523; 
Moyer v. Hinman, 13 N. Y. 180; Trustees v. Wheeler, 
61 id. 88; Greer v. Higgins, 20 Kans. 420; Meehan v. 
Williams, 48 Penn. St. 238; Noyes v. Hall, 97 U. 8. 
34. But such possession does not necessarily con- 
stitute constructive notice of the existence of a title 
in the party in possession, as the presumption of 
notice arising from it may be rebutted. Roger v, 
Jones, 8 N. H. 264. The possession of a tenant is 
sufficient notice of his landlord’s title to put a per- 
son dealing with the property on inquiry. O’ Rourke 
v. O'Conner, 39 Cal, 442. Actual occupancy by a 
purchaser under a contract of sale is constructive 
notice to a mortgagee of his rights. Trustees v. 
Wheeler, 61 N. Y. 88; Braman v. Wilkinson, 3 Barb. 
151. When a vendor remains in possession after 
making his deed, a purchaser from his grantee has 
a right io rely upon the deed of the vendor in pos- 
session as a complete answer to any inquiry which 
his possession would suggest. Bingham v. Kirkland, 
34 N. J. Eq. 229. The fact that a grantor remains in 
possession of his land after conveying it away by a 
deed absolute on its face is not constructive notice 
to purchasers of « judgment against the grantee, of 
the grantor’s right to have his deed treated as a 
mortgage. Tuttlev. Churchman, 74 Ind. 311. Act- 
ual possession by a cestui que trust is constructive 
notice to a purchas er thatthere is some claim, title or 
possession of the property adverse to the vendor. 
Johns v. Norris, 28 N. J. Eq. 147. For the purpose 
of putting purchasers upon inquiry as to the rights 
of third persons, the husband’s possession of the 
wife’s real estate is the possession of the wife, as- 





sett v. Smith, 23 N. J. 252. The principle of con- 
structive notice will not apply to an uninhabited 
and unfinished dwelling-house. Browne v. Volken- 
ning, 64 N. Y. 76. When personal property is at- 
tached in the hands of one not the attachment de- 
fendant the attaching creditor is charged with no- 
tice of the rights of the person in possession, and 
he acquires through this attachment no higher or 
better right to the property than the defendant has 
when the attachment is made, Bacon v. Thompson, 
60 Iowa, 284. 

Recrraus.— A purchaser is chargeable with notice 
of every thing that appears on the face of the deeds 
constituting his chain of title. Burch v. Carter, 44 
Ala. 115; Pringle v. Dunn, 37 Wis. 449; Cordova v. 
Hood, 17 Wall. 1. But he is not bound to inquire 
into collateral circumstances. Burch v. Carter, 44 
Ala. 115. A recital in a deed forming a link in the 
chain of title of any facts, which should put a sub- 
sequent grantee or mortgagee upon inquiry, and 
cause him to examine other matters by which a de- 
fect in the title would be disclosed is constructive 
notice of such defect. Acer v. Westcott, 46 N. Y. 
884; Cambridge Bank v. Delano, 48 id, 326. The 
rule that a grantee always takes with constructive 
notice of whatever appears in the conveyances con- 
stituting his chain of title applied to a prior un- 
recorded mortgage referred to in the second mort- 
gage. Baker v. Mather, 25 Mich. 51. Where the de- 
fendant claims title through a deed which contains 
a covenant to recovery, he is chargeable with con- 
structive notice of such covenant. Van Doren v. 
Robinson, 16 N. J. Eq. 256. One knowing of a deed 
containing a reference to a registered title bond, 
held to be affected with constructive notice of the 
contents of the deed. Payne v. Abercrombie, 10 
Heisk. 161. See Willis v. Gay, 48 Tex. 463; S. C., 
26 Am. Rep. 328. 

Recorps.— The record of a deed is notice only to 
those who are bound to search for it. It is nota 
publication to the world at large. Maul v. Rider, 
59 Penn. St. 167. From the time a conveyance is 
delivered to the clerk for record, it is notice to all 
subsequent purchasers, Mut. Life Ins. Co. v. Dake, 
87 N. Y. 257; Poplin v. Mundell, 27 Kans, 188. 
Brookes’ Appeal, 64 Penn, St. 127; Pringle v, Dunn, 
37 Wis. 449; Clader v. Thomas, 89 Penn. St. 348; 
Polk v. Cosgrove, 4 Biss. 437; Oats v. Walls, 28 Ark. 
244. <A purchaser of real estate who takes his deed 
to the office of the register of deeds, and deposits 
it with him for record, discharges thereby his duty 
of notice to the public; andif through the fault 
alone of the register the deed is lost, and not en- 
tered of record, such failure will not work to the 
prejudice of the title of such purchaser, even in fa- 
vor of a subsequent purchaser without notice, un- 
less the first purchaser, after knowledge of the de- 
fect in the record, is guilty of laches in failing to 
give notice of his title, either by occupation of the 
premises, record of a new deed, or proceedings in 
court. Lee v. Birmingham, 30 Kans. 312. A 
transfer upon its face as spread upon the 


record must show a compliance with the require- 
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ments of the statute in order to give it effect as con- 
structive notice; parol evidence cannot be brought 
in aid of any defect. Wood v. Cochrane, 59 Vt. 544. 
The record of a deed not executed in conformity 
with the recording laws is constructive notice to no 
one. Galpin v. Abbott, 6 Mich. 17; Isham v. Ben- 
nington, 19 Vt. 230; Laughridge v. Brookland, 22 
Miss. 546; Cogan v. Cook, 22 Minn. 137; Wood. v. 
Cochrane, 39 Vt. 544; Bishop v. Schneider, 46 Mo. 
472; Van Thornilly v. Peters, 26 Ohio St. 471; Green 
v. Drinker, 7 Watts & Serg. 440; Kauffelt v. Bower, 
7 Serg. & Rawle, 64. But see Watson v. Wells, 5 
Conn. 468; Brown v. McCormick, 28 Mich. 215. A 
memorandum attached to a deed and entered on the 
margin of the record, but not acknowledged, is not 
constructive notice to a purchaser, McKeen v. 
Mitchell, 35 Penn. St. 269. Where a recorded in- 
strument shows upon its face that the acknowledg- 
ment was taken by a party in interest, is improperly 
recorded and is no constructive notice; but when it 
is fair upon its face it is the duty of the register to 
receive and record it, and its record operates as 
notice notwithstanding that there may be some hid- 
den defect. Yet a conveyance, though improperly 
acknowledged, is good as between the parties or 
those purchasing with actual notice. Stevens v. 
Hampton, 46 Mo. 404, The recording of an assign- 
ment as a notice to subsequent mortgagees is not 
invalidated by proof that the acknowledgment was 
taken in New Jersey by a notary public of New 
York county, when his certificate was in due form 
and purported to have been taken in New York. 
Hulburn v. Hammond, 13 Hun, 404. A party ac- 
quires no rights by recording a paper not entitled 
to be recorded. Gillig v. Maas, 28 N. Y, 181; 
Brown v. Budd, 2 Ind. 442; Dutton v. Ives, 5 Mich. 
515. But knowledge of such a deed may operate 
as actual notice. Musgrove v. Bonser, 5 Or. 313. 
The contents of the deed are to be correctly spread 
upon the record. Terrell v. Andrew, 44 Mo. 309. 
The registry of a mortgage given to secure $3,000, 
but by the mistake of the clerk registered for $300, 
is notice to subsequent bona fide purchasers, to the 
extent only of the sum expressed in the registry. 

"rost et al. v. Beekman, 1 Johns. Ch. 288. Where 
a mistake is made in recording a mortgage in ex- 
tenso, by omitting to copy the attestation thereof, 
held, that the registry was not constructive notice 
to subsequent mortgagees for value. Pringle v. 
Dunn, 37 Wis. 449. Recording a mortgage in book 
of deeds is not duly recording it, within the mean- 
ing of the recording acts, so as to be constructive 
notice to a subsequent mortgagee in good faith or 
to affect a conveyance subsequently but duly re- 
corded. Gillig v. Maas, 28 N. Y. 192, Recording 
a mortgage in the records of assignments of mort- 
gages is not constructive notice. Parsons v. Lent, 
34 N. J. Eq. 67, 70; Conklin v. Hinds, 16 Minn. 457; 
contra, Clader v. Thomas, 89 Penn. St. 343. 

Where the recorder by mistake enters the name 
of another person as the grantor in the deed in place 
of the true grantor the same is not duly recorded. 
Jennings v, Wood, 29 Ohio, 261; Howe v. Thayer, 49 





Iowa, 154. The entry of a conveyance out of the 
order of its date and upon a page which should 
have contained a mortgage several years antecedent 
in execution is not notice to a subsequent mortgagee 
in good faith. MV. ¥. Life Ins.v. White, 17N. Y 
469. 

The record of a deed or mortgage is constructive 
notice of only what appears on the face of the in- 
strument as recorded. Battenhousen v. Bullock, 11 
Bradw. (Ill.) 665; Galway v. Machon, 7 Neb. 285; 
Barnard v. Campau, 29 Mich. 162, 164, and cases 
cited; Gate’s Exr. v. Morris, 29 N. J. Eq. 222; 
affirmed 30 id. 285. Not of all which might be 
ascertained by inquiries suggested by the record. 
Taylor v. Harrison, 47 Tex. 542. In Riggs v. Boylan, 
4 Biss. 445, it was held that a grantee’s rights are 
protected even though the recorder actually records 
only a portion of his deed. The index is not an es- 
sential part of the record for the purposes of notice; 
and a mortgage duly recorded though not indexed 
is constructive notice, even against a Lona fide pur- 
chaser or mortgagee who dealt on the faith of finding 
no incumbrance in the index. Mut. Life Ins, Co. v. 
Dake, 1 Abb. N. C. 881; Board, ete. v. Babcock, 5 
Oreg. 472; Chatham v. Bradford, 50 Ga. 327. And 
in this case the court say: *‘ When a deed has been 
duly copied upon the record book it is difficult to 
say that it is not recorded. The steps to be taken 
for easy reference, it seems to us, are matter with 
which the owner of the deed has nothing to do. 
He has caused his deed to be copied upon the pub- 
lic books, that is all the law requires of him, and 
that is all he can do. Where an assignment of the 
interest of the owner of a leasehold estate in fee 
is presented to and left with the clerk of the proper 
county to be recorded, the failure of the clerk to 
properly index it, or errors made by him in trans- 
cribing it, will not prejudice the rights of the as- 
signee or deprive him of the privileges conferred 
upon him by the recording acts. Bedford v. Tup- 
per, 30 Hun 174, 176. A party who suffers through 
the neglect of the clerk to properly index a convey- 
ance must look to the clerk and his sureties for 
redress. Board, etc. v. Babcock, 5 Oreg, 472. The 
registry of a conveyance of an equitable title is 
notice to a subsequent purchaser of the same inter- 
est or title from the same grantor, but is not notice 
to a purchaser of the legal title from the person 
who appears by the record to be the real owner. 
Tarbell v. West, 86 N. Y. 280. Constructive notice 
from the record applies to equitable as well as to 
legal estates. Digman v. McCollum, 47 Mo. 372. 
Actual knowledge of a prior unrecorded deed is 
equivalent to the constructive notice operated by 
registration. Blaine v. Stewart, 2 Iowa, 378; Bay- 
les v. Young, 51 Ill. 127; Mazwell v. Brooks, 54 Ind. 
98; Lieman, Matter of, 32 Md. 225. An incorrect 
registration cannot avail a party who is not misled 
thereby. Gaskill v. Badge, 3 Lea (Tenn.), 144. 
The partial or total destruction of a record book 
containing a deed does not affect the record of it as 
legal notice. Myers v. Buchanan, 46 Miss. 397; 
Gammon v. Hodges, 73 Ill. 140; Shannon v, Fall, 72 
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id. 354. If before the purchase of real estate the 
purchaser, having received information that a trans- 
cript of a judgment against the owner had been 
filed, goes to the proper officers, and in good faith 
causes an examination of the records to be made, 
and they disclose the fact that there is no judgment 
lien, he is justified in acting upon the belief that 
there is none. Sell v. Davis, 75 Ind. 314; Rogers v. 
Jones, 8 N. H. 264; Simon v. Kaliske, 1 Sweeny, 304. 
Hoyt v. Sheldon, 3 Bosw. 267. A record of a mort- 
gage prior to the acquisition of title by the mort- 
gagor is constructive notice to a subsequent pur- 
chaser in good faith, and under the recording act 
and gives it priority to his title. Zeft v. Munson, 57 
N. Y. 97. Where a deed is not delivered to the 
grantee therein named until after it has been recopied 
by the grantor, the grantee takes the deed and its 
registration with the same effect thenceforward as 
if recorded by him at the date of its delivery. Jones 
v. Roberts, 65 Me. 273. 

An unrecorded deed is not constructive notice to 
the subscribing witness. Vest v. Michie 31 Gratt. 
149; S. C., 31 Am. Rep. 722. 

CASES MUST PLEAD AND sHow.— Upon the ques- 
tion whether one took a deed without notice of a 
prior unrecorded one, the burden of proof is upon 
the one alleging bad faith. Ryder v. Rush, 102 Il. 
338. One buying land mortgaged of record, will 
take no benefit from declarations made to him by 
the mortgagor, that the mortgage has been paid. 
Pratt v. Pratt, 96 Ill, 184, The record of an assign- 
ment of a mortgage is constructive notice as against 
a grantee of the mortgagor, that the mortgagee can 
no longer deal with the mortgaged interests, and a 
subsequent discharge or release of the lien of the 
mortgage executed by him is invalid. Belden v. 
Meeker, 47 N. Y. 397; Smyth v. Knickerbocker, ete., 
84 id, 589. 

snnccianeidlinsaaaichiad 
TWO ANSWERS TO MR. CARTER’S PAM- 
PHLET. 

Mr. Carter’s latest pamphlet, which I have only 
just seen, appears to me to deserve more attention 
than it has received. It is the very able presentation 
of a bad case, and shares, with most other productions 
of that kind, the peculiarity that it covertly proves the 
contrary of what it expressly pretends to indoctri- 
nate. 

It contains, among the rest, the following very ex- 
cellent description of the work which it attempts to 
discourage: ‘‘Such a work, by facilitating, would save 
labor. It would refresh the failing memory, repro- 
duce in the mind its forgotten acquisitions, exhibit the 
body of the law, so as to enable a view to be had of 
the whole, and of the relation of the several parts, and 
tend to establish and make familiar auniform nomen- 
clature. Such a work, well executed, would be the 
vade mecum of every lawyer and every judge. It 
would be the one indispensable tool of his art.’’ 

The main defect of the pamphlet lies in its blink- 
ing the question how the case is to be met? How the 
evils aimed at by the supporters of a code are to be 
removed? After writing around this portion of its 
subject to its close, it ends by restricting the ‘‘ un- 
necessary evil, which is by possibility removable,” 
to two main sources; the first being ‘the occasional 





incompetency of our judges;”’ and the second, the 
‘still more marked decline in the character of our 
legislators.” Now it needs no demonstration that 
these two sources have nothing whatever to do with 
the subject; that if all our judges were Kents, and all 
our legislators Solons, still the evils against which 
codification is directed would be the same as now. 

Either the author wholly fails to show how the 
thing is to be done; or in a prior portion of his pam- 
phelt, he argues that the evils in question are irreme- 
diable. ‘The interpretations of law, written or un- 
written, must forever depend upon human fopinion; 
and must be inseparable attendants upon this condi- 
tion.” Can we take this to our bosom as a comforter, 
while we are being crushed by the increasing volume 
of reported decisions? Is not the present number of 
decisions incalculable, will not ten years suffice to 
double it, and twenty to quadruple it? Is the law in 
such a condition , that any one with a smaller library 
than Mr. Carter’s, with a smaller stock of legal know- 
ledge than he, with smaller facilities for legal refer- 
ence than are afforded by the libraries located in New 
York, or Boston, or Philadelphia, can pretend to make 
up his mind approximately upon a point of law with 
less than a week’s labor? Can he retain his knowledge 
of apoint of law without writing a book about it? 
Can he transfer to others any idea of what he himself 
knows, invested with so much authority as will be 
necessary to have them believe him? 

In acertain sense the pamphlet answers this ques- 
tion; and in this implied answer lies its leading error. 
It says in effect, *‘ the unwritten law of the day is right 
reason; and as every reasonable man has that, he has 
all of the law that he requires.” 

He says this in his opening: “‘The great body of the 
rules which determine the rights of men, have their 
origin in the popular standard, or ideal of justice, as 
applied to human action.” ‘The law of England and 
America,” he says, ‘has been a pure development 
proceeding from the constant endeavor to apply to 
the civil conduct of men, the ever advancing standard 
of justice.” ‘‘The judge’s office is to apply the exist- 
ing standard of justice to the new exhibition of fact; 
and to do this by ascertaining the conclusion to which 
rizht reason, aided by rules already established, leads, 
There is no arbitrary power in him; and any exercise 
of it by him, would form clear ground for his impeach- 
ment. Norcan any discordance be found between 
this theory and the fact.” 

Is it not singular that in writing on legal subjects, 
so much can be said which turns out on close security, 
to be inadvertent self-deception. Mr. Carter has 
practiced law for many years. 1 willask him whether 
he can point to one lawsuit, in which the right reason 
of the matter was ever the subject of positive and ex- 
press discussion. Iwillask him to point to one page 
in the endless mass of reports in which ever the right 
reason of the thing was debated? Whether he would 
not smile the moment he saw a lawyer undertake to 
do it? Whether he has ever heard of the thoughts of 
any except the parties to the action tending that way? 
If so common a standard were at all considered, how 
would it be possible that there should be difference of 
opinion enough to keep a lawsuit open? How would 
it be that one lawyer should not convince the other? 
How would it continue questionable with every one 
what the decision of a case was to be, even after the 
argument has closed? How could there be a dissent 
from every prevailing opinion? How could the decis- 
ion swing back and forth from side to side, as the 
case ascended from appeal to appeal? How could the 
decision of a rule in one State leave it entirely an 
open question, whether the same case would lead to 
the same or an opposite rule in another? How could 
opposition in their rules become almost the regular 
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thing between certain States? How could well nigh 
every rule of the common law be ruled upon in oppo- 
site ways by the same court, in the course of every 
ten or twenty years? Many rules being the subject of 
repeated decisions on either side. 

Right reason is concerned with the law in one re- 
spect only; it is always present to the mind of both 
counsel, and of the judges; and they tacitly agree 
that it shall not be controverted. Beyond this limit 
it is of no force whatever. 

And here comes the second great error in the pam- 
phlet. The symptoms we have adverted to are of 
course not unknown to the author. How does he ex- 
plain them? ‘* The general part of the variety of new 
conditions incessantly arising in human affairs will 
readily be admitted; but few have attentively con- 
sidered — none can adequately comprehend — the 
infinite number of diversities. In the State of New 
York, each successive day witnesses acts, millions in 
number, each one of which may, by possibility, 
become the source of dispute, and call for judicial de- 
cisions, and no two of them be alike.”’ 

In short he ascribes the contrariety of judicial deci- 
sions to the infinite variety of cases, and the much 
cited changes in the forms of society. I contend that 
this is a facon de parler; that society does not change 
so fast but that acts of assembly could follow all the 
changes which required registration; that the infinity 
of acts forming the subject of judicial investigation is 
not nearly so great but that thousands of acts differ- 
ing in their details,come under one and the same 
classification as subjects of Jegal transaction; and in 
short that the conflict and contrariety of judicial de- 
cisions result, not at all from necessary multiplicity 
in the subject-matter, but from a tendency in the ad- 
judicating mind to vent itself in different and diverg- 
ing formule. 

Therefore the great phantom of the opponents of 
codification must dissolve in mist. The variety of 
cases which must arise, is not so great as to escape the 
activity of acodifier and a Senate and Assembly, and 
the changes in society are not so daily and hourly, 
that the speed of legislators cannot possibly keep up 
with them. 

Upon the same principle he enumerates, among the 
evils resulting from the adoption of a code, 

“7. The enforced abandonment of all hope of bring- 
ing the private law of all English speaking States toa 
unity.” 

This seems to me to be anti-code run mad. What 
could be farther from unity, or from an approach to 
unity, than the multifarious state of the present law 
upon any point or question? Is there one upon which 
a careful counsel would advise his client to take the 
law of one State for that of another? Is not the neces- 
sity of care in this respect infinitely greater now than 
it was ten or twenty years ago? And is not the practi- 
cal tendency toward greater multifariousness, instead 
of inversely? Codification is the only means of ap- 
proximating such an end. Already we have California 
adopting the code of New York before New York does 
so for herself. A similar instance is in the German 
Empire, which has adopted a uniform code after the 
Prussian Landrecht had been adopted for a portion of 
it. Another is the case of the Latin countries, where 
the Code Napoleon was adopted in Italy and in Bel- 
gium, by way of accommodation to France. 

A most striking feature of this pamphlet is its first 
production of the distinction between law calculated 
for codification, and law not so calculated. At one 
place he makes the distinction equivalent to that 
between public law and private law, but that distine- 
tion is not preserved. I wish to say, first and fore- 
most, that it is important to_register this advance in the 
progress of codification; we have driven the opponents 





of the measure to admit and indoctrinate that codifi- 
cation is desirable as to all but one kind of law. The 
progress that lies herein is conceivable only to 
lawyers. Ihad almost suid, to black letter lawyers. 
The best proof of this is in the opinion of English 
judges, given in this same pamphlet, on various 
schemes of codification there proposed, some of them 
being codifications of the very branches of law here 
pronounced proper subjects of codification. 

Consider, for a moment, that in including in these 
criminal law, you cut off fully one-half of what was 
anciently regarded as the common law. The maxim 
nulla poena sine lege was never regarded there, is not 
regarded there, except only in New York State since 
the year 1881. Now it is recognized. 

In England the “ Constitution and Government” 
would not be regarded as proper for codification. 
Here they are. 

With regard to the decisions, however, it is not 
satisfactory. ‘‘ While the promises of written and 
unwritten law are for the most part easily distin- 
guished and separable,there is no precise line of demar- 
cation between them. They fall into each other at 
the boundary by insensible gradations, and conse- 
quently there are many subjects as to which it isa 
matter of difficulty to determine upon which side of 
the line they lie. In these casesit is not of very 
much importance which system is applied.” 

He then roughly enumerates ‘‘ The Constitution and 
Government, the general law, social and political ques- 
tions, sharp changes, procedure, real property, and 
negotiable paper,as the subjects of written law;’’ as to 
which we may remark, that social and political ques- 
tious are somewhat difficult of specification; that if 
sharp changes are needed in the matter which he re- 
serves for unwritten law, a mixture of written and 
unwritten Jaw is called for, which must be very diffi- 
cult of management; that at all events, nothing of 
this kind has been known to the English or American 
law of the past, and that the introduction of this new 
distinction is an innovation of great force and exten- 
sive effect. 

He then enumerates ‘‘ the general law both of con- 
tracts and torts, the law of sales, of partnership, of 
agencies, of corporations, of bills and notes, of ship- 
ping, insurance, and admiralty; the law governing the 
rights and duties springing out of particular employ- 
ments, occupations, relations and engagements, as the 
law of carriers, of bailees, of master and servant, of 
husband and wife, of telegraphs, and the principal 
body of the law affecting the ownership of property, 
real or personal,’’ as covering the immense field of 
subjects which ought to remain those of unwritten 
law. There area number of observations which ob- 
trude themselves in connection herewith. For in- 
stance, corporations are in their very nature creatures 
of positive law, and many people think it very im- 
portant to keep them under close control. Bills and 
notes are but another name for negotiable paper, 
which has been enumerated as a proper subject of 
codification. In regard to admiralty, Judge Donohue 
has said, “I entered a large office, attwelve years of 
age, where there was a large admiralty practice, and 
as such practice is codified, I dare say that I havea 
disposition favorable to a code which most common 
lawyers would not feel.’’ So admiralty belongs to the 
domain of codifiable law. Shipping is distinct from 
admiralty to the mind of the technical practitioner; 
but inseparable from it in the mind of a jurist. It cer- 
tainly came under Judge Donohue’s observation as 
frequently as admiralty, and if it were not equally 
codifiable, it would have imbued his mind with aver- 
sion to a code. Insurance is regulated by set written 
contracts; they are easily controlled by legislation ; 
and it is very important they should be. How the law 
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relating to real property, above included in the domain 
of codifiable law, is to be distinguished from the body 
of the law affecting the ownership and transfer of 
property real, we fail to see. Telegraphs ought not to 
have been mentioned without telephones; nor either 
without public heaters, and these without railroads 
and steamboats. 

These are the principal subjects of litigation, and it 
seems to be intended that that branch of the law with 
which lawyers come in contact is to be left to itself, 
while the rest may be codified at leisure. Nor is this 
remark to be passed by: that on all these points the 
modern English and American law may be said to be 
the opposite of the ancient; that the change has been 
heretofore considered as having been affected by legis- 
tion; so that the most of these subjects seem already 
to have come under the hand of the legislator. 

As to the treatment which this pamphlet gives to the 
historical phase of the subject —‘‘ It will be observed,”’ 
it says, ‘“‘that the system of law by decisions isa 
characteristic of States of popular origin, while the 
system of codes is a characteristic feature in those 
which have a despotic origin.’’ I take issue upon this. 
The system of taking the law from the cases actually 
decided is the system of no people except of those of 
England and her children. Those are, at the present 
day, undoubtedly popular. But this system of law is 
handed down from England in the times of the Planta- 
genets and Tudors; under whom England was by no 
means popular. 

On the other hand the code of Solon was introduced 
in Athens at the time she was entering upon her 
career of democracy; the '‘welve Tables were intro- 
duced in Rome just before the democratic era; the 
Koran was a code introduced as much by a people 
bursting its bonds and becoming free,as by a conqueror. 
The Prussian Code, initiated, perhaps, in 1751, but not 
made general till 1780, if forced upon the people, was 
in no manner resisted, is celebrated by all their his- 
torians as the beginning of the German nation, and 
grew up with the people in the period of its splendor 
and renown. The Napoleonic Code was begun under 
the republic, and in obedience to republican sympa- 
thies and aspirations. Austria (whose code Mr. 
Carter leaves unmentioned), and Prussia both entered 
upon their first decidedly republican periods in 1848, 
andin both that period introduced activity in the 
construction of their codes. As to the code of Louis- 
iana we know how far that State was despotic when its 
code was adopted. The same of California. 

My knowledge of the Prussian Landrecht is ex- 
tremely imperfect; but in some respects very satis- 
factory. Iam prepared to say that neither among the 
common people. nor in the literature of the country, 
has there ever been heard any thing but self congratu- 
lations on this great achievement; it is regarded as 
the greatest of the many triumphs of Frederic II. The 
formation of the German empire was immediately 
followed by the adoption of a code for the whole of it, 
to which there was no opposition, and I have never 
heard from lawyer or layman a word of suggestion 
that the code ought to be repealed. I have had op- 
portunities of seeing how the peculiarities of American 
law present themselves to the mind of Germans; and 
cannot but say that the result tempts me to look with 
envy upon the state of their legislation. The same is 
the case with the Austrian code. 

In regard to the example of France, it is but justice 
to say that at the time of the revolution the country 
was divided into thirty or forty provinces, in the 
southern half of which the ** Droit Ecrit,” or statutory 
Justinian Code was the common law, while the others 
were each for itself, “ Pays Coutumiers,’’ countries 
having an unwritten customary law. A lawyer wasa 
plant of his native village, and could not flourish out 





of it; very much like our own States, each of which 


now breeds its tribe of lawyers, prepared to find the 
law of every other a mass of absurdities. The idea of 
repealing their code would strike them as the idea of 
a lunatic. I venture to say it has never been proposed. 
How it can be called a failure is inconceivable. It is 
quite impossible to imagine such a state of things asa 
continuance to this day of a division of France into 
thirty little variable principalities. 

The history of Rome must be now carefully adverted 
to. ‘* Political motives,’’ says our author, “led to the 
adoption, in Rome, at a very early period, of a system 
of written law, covering, it seems probable to a 
greater or less degree, that domain of jurisprudence 
which we have insisted upon as being the peculiar 
province of unwritten law.” In other words Rome had 
a code ever since 450 B. C., in the form of the Twelve 
Tables. This code was administered by the pretors, 
who were elected for the term of nyear. They found 
occasion to amend the Twelve Tables, ‘‘and in order 
that the public might know beforehand the extent to 
which this discretionary power of the praetor would 
be carried, it became the custom foreach of these 
magistrates before entering upon his judicial func- 
tions, to draw upand promulgate what was styled an 
edict, in which the rules were laid down by which he 
avowed that he would be guided in his official action.” 
This process went on for six hundred years. At last 
the Perpetual Edict of Sabinus Julianus closed the 
long line of annual legislations, and thenceforth the 
development of the law was conducted by means of 
commentaries upon that. 

Now we propose to place our law upon the footing 
occupied by the Roman law from the time of the 
Twelve Tables to that of Sabinus Julianus. Our Twelve 
Tables are our Civil Code; when that is enacted, it 
will be annually amended by the Legislature by a 
pretorial edict in the shape of an act of assembly. 

This isour answer tothe charge of errors in the 
code: ‘‘Adopt the code, and amend it afterward ! ” 
For the reason that constant amendment is in any 
event a necessity of its adoption. The opponents of 
the code are never tired of ringing the changes on the 
social revolution; the untrammeled growth of the law. 
We do not deny this, and do not propose to interfere 
with it. If we had not an annual Legislature, we 
probably should not propose a code. We have the one 
and we propose the other. If the one case arises on 
which the whole argument of the pamphlet is erected, 
the “ exhibiting the conditions prescribed by the code, 
and then falling within the class, but at the same time 
exhibiting other unforeseen conditions which render 
the operation of the statute unjust,’’ then, for all 
future cases, let the Legislature amend the code as 
indicated by the new set of conditions. The case will 
arise once or twice at every session. The cases where 
experience will advise a modification of the code in- 
dependently of the new conditions of the cases, will be 
at first much more frequent. After a time they will 
die out. This will be the actual experience of the 
cerrors with which the pamphlet is charged from cover 
to cover. 

Nor will it require many years to reach such a state 
of things as is described for Prussia and for France. 
“The mass of new laws (i. e., amendments), and au- 
thoritativo interpretations which have been introduced 
subsequently to the promulgation of the code, is many 
times the size of the code itself.’’ Well it may be, and 
yet nothing whatever in comparison with the mass of 
new laws, i. e., decisions which they would have had 
without a code! Yet the author has the nerve to say, 
‘It is miserable to live under imperfect or erroneous 
law. Itis scarcely less miserable to live under law 
which is liable to annual change.’”’ If ever any one 
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had experience of this, it is a subject of New York law 
of the present day — without a code. 

“Tt is agreed,’’ says the author, “that a legislative 
body consisting principally of laymen, possesses no 
single qualification, which enables it to prosecute the 
cultivation and improvement of this science, and its 
adoption to human affairs.’’ To this I take categorical 
exception. A body of lawyers would by amendments 
make the law worse and worse, and finally intolera- 
ble. A body representing the clients is the only one 
which can decide what is useful for the people. A 
striking instance of thisis found in the case of the 
great council called by Catharine II, to propose a code 
of laws for her empire. They were selected out of the 
peasants, the artisans, the burghers, and the nobility. 
Though no code resulted from their labors, yet those 
labors have always been considered as the one piece of 
useful political work which has been done in that ill- 
starred empire since its appearance on the stage of 
history. 

In conclusion, there is a fatal doubleness in the re- 
sults predicted from acode. When it is examined in 
detail, it is found that the sections ‘*embrace only 
those genera] principles and rules which have been 
well established for half a century. Concerning the 
rules themselves, there is neither difficulty nor doubt. 
The claim therefore advanced by the promoter of the 
Civil Code, to the effect that it will supersede the 
necessity for consulting the present multitude of deci- 
sions and commentaries, is wholly unfounded. It is 
certainly safe to say that the code itself would never 
be consulted, or if consulted at all, it would only be 
for the purpose of ascertaining whether it contained 
any thing inconsistent with the law as derived from 
other sources.’’ This agrees substantially with what 
is represented to be the actual experience of California 
and Louisiana. 

How does this agree with the main argument of the 
work: ‘“Ifarule clearly embracing the particular case 
has been enacted in writing, no question of justice or 
injustice can be raised. It may be that the case is 
obviously one which the founder of the statute did 
not foresee, and did not make provision for, and con- 
sequently, the enforcement of the rule as written, will 
work gross injustice. Thelaw would nevertheless be 
enforced as it stood written and enacted.” 

It is clear that either one orthe other prognostica- 
tion will not be fulfilled. Either the code is not so vague 
as not to be cited, or it will not fail, by covering too 
many cases, to do justice. Experience in Louisiana, 
and particularly California, seems to point in favor of 
the former result. So far as the supporters of the 
code are sentenced to disappointment, it will probably 
be of the former kind. Why, then, this excitement? 

It is here that the following remark comes in: ‘‘ We 
are simply therefore to ask, is this work, having been 
published for nearly twenty years, at the elbow of 
every lawyer and judge, and, like Kent and Black- 
stone, in the hands of every student?’’ I must answer 
for myself: ‘ Whenever I have taken it up, I have 
been delighted with it, and have formed the resolution 
to make it my vade mecum, and to look into it in 
connection with every case. I have found it a 
material aid. Nevertheless, I have always dropped it 
again. To what this was owing, I am myself puzzled 
to tell. Partly no doubt to the fact that itis not cited, 
and that I could not expect to advance any causes by 
citing it myself.’’ Here is the difference between this 
code enacted, and unenacted. Enacted, the citation 
will always be listened to. It will be made whenever 
any good result can be expected. There will thus be 
generated, in the minds of judges and lawyers, a habit 
of looking at cases in their bearing on leading princi- 
ples of the law, and of understanding, always, whether 
the matter under discussion was a point of detail, or 








of significance. Herein would be its greatest utility. 
It is clear that when one side has its claim upona 
fundamental principle, another upon a dot ora t stroke, 
the former ought to prevail. It is the experience of 
all lawyers, that in the absence of a code to fall back 
upon, the latter has the better chance of success. The 
mind can generally grasp it more easily, and, to every 
technically trained mind, it is vastly more familiar. 


Will you allow the space to disabuse some people’s 
minds of the ideas that may have found entrance in 
them through Mr. Carter’s remarkable pampblet 
against codification? Mr, Carter’s bitter antagonism 
to codification may have stimulated his energies to 
such industry as perhaps makes him much my su- 
perior on such a topic as the expediency of a code for 
New York. I will not annoy you by discussing that 
question. Ihave practised law in Louisiana, and have 
to the best of my ability endeavored to master the his- 
tory and the sources of its code. Evidently Mr. Carter 
knows nothing of either. He has thrown out as 
authentic the general but false notion of both. Iam 
not at all surprised at Mr. Carter—for (men his equal) 
Judge Thompson, author of Homesteads, etc., like 
Mr. Carter, assumes to criticise Louisiana decisions, 
and evinces in his criticism just such ignorance of 
the Louisiana Code, as Mr. Carter does of this code in 
particular, and of what a code really is. At page 61 of 
his pamphlet Mr. C. says: 

“Asin the case of Frederick, the leading motive 
with the Emperor Napoleon was political and dynas- 
tic. France was composed of States originally inde- 
pendent of each other, and still maintaining their 
several and discordant legal systems. It was the am- 
bition of the Emperor to consolidate these different 
elements into one harmonious State and to strengthen 
his dynasty by the consequences which would flow 
from such an achievement.” 

The fact objectionable and obnoxious to the true 
history isthat Napoleon gave France the code for his 
own motives. The truth is that Napoleon was elected 
on what I might call a *‘ plank in the platform ’’ which 
demanded acode. The idea ofa code was not origi- 
nal with Napoleon. In Potter's Dwarris on Statutes 
and Constitutions, page 300, will be found the truth. 

In 1793, a very celebrated lawyer and jurist, Cam- 
baceres, proposed a code of Jaws. He presented to the 
convention a ‘‘ Projet de Code Civile.”” Other ques- 
tions engrossed men’s minds at that time, and the 
eminent lawyer’s work did not receive that attention 
which it deserved. In 1795, Cambaceres being a 
member of the council of five hundred, presented to 
that body an amended “ projet.’’ It was ordered 
printed—nothing tending to its adoption was done. 
I quote, ‘‘on the overthrow of the directory by the 
revolution of the 9th of November, the attention of 
the new consular government was immediately turned 
to the subject of a code.’”’ Napoleon made it a matter 
of charge against the directory ‘‘that they had not 
achieved a work so Joudly called for by the spirit of the 
age, and the unsettled jurisprudence of the country.” 

It was a consular decree, in the first year of his con- 
sulate, that ordered a commission to take up the three 
** projets”? of Cambaceres and frame the codes. Na- 
poleon but did what France demanded. Conceive 
Napoleon doing any thing against France’s wishes for 
political ends not one year after the revolution which 
had overthrown the directory, and when he was in 
the first year of his first consulate. The directory was 
overthrown by the revolution of the 9th of November, 
1799. Napoleon’s consular decree was of date, August 
12, 1800. It would be thetruth to say—France de- 
manded, and lawyers framed the code. Napoleon did 
take part and no doubt gave material aid, but the 
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credit is to the advanced civilization of France and to 


thelawyers. If Mr. Carter will study the history of 
the Code Civile of France, he will find his prototype. 
There were men who opposed Cambaceres just as he 
opposes Mr. Field, and he may find that in his case, as 
in many other instances, history has repeated itself, 
and he has repeated their arguments. In the name of 
common sense, if the French Code is a failure as com- 
pared to the condition of French law, prior to its 
adoption, what a race of idiots must the French be, 
not to have seen it up to this day—and how could the 
greatest of their jurists say after years (nearly fifty) of 
its trial: 

“La France eut enfin un corps de lois uniformes, 
vraiement national, lequel—malgrés les obscurites, les 
lacunes, les vices de redaction, et quelquefois les vices 
de fonds qu'on y trouvé — seras toujours regardé, et 
avec raison, comme un des plus veaux owvrages sortis 
de la main des hommes.’’ Marcade, vol. 1, ch. ii-x— 
3d. By the way, what has Mr. Carter to say of the 
Partidas? 

Mr. Carter says of the Louisiana Code what he said 
of the French Code. Every reputable lawyer in 
Louisiana would double the eulogy Marcade gives the 
French Code, in speaking of the Louisiana Code, and 
this after nearly sixty years of trial. Mr. Carter 
impliedly admits that the * strikingly characteristic ”’ 
defects of French jurisprudence have not been re- 
peated in Louisiana jurisprudence, and he attributes 
it to the good sense exhibited by the bench and bar of 
our State. Thus far well enough, but ignorant as he 
must be of the history of that code, and of other codes 
which were not adopted, when he undertakes to give 
the causes of that good sense, he blunders. Mr. Carter 
says: ‘‘Largely imbued with the principles and 
methods of the English common law they have looked 
to that body of jurisprudence, so far as the code per- 
mitted them, as containing the real sources of the law, 
and have fully adopted its maxim of sture decisis, etc. 
Mr. Carter is right in stating that the bench and 
bar are largely imbued with common-law princi- 
ples. With no desire to shock him I may state that 
the Louisiana Code contains many of them. ‘I know 
that there could not be in his estimation a greater 
crime than codifying to the least extent the common 
law, but it is done, and in the Louisiana Code. I give 
here a list of the common-law books, as contradistin- 
guished from civil law, the Supreme Court requires a 
candidate for the bar to be well read in — the cause of 
all this I will explain shortly: Blackstone’s Commen- 
taries, Fourth Book; Kent’s Commentaries; Smith on 
Mercantile Law; Story or Parsons on Notes; Chitty or 
Bayley on Bills; Greenleaf, Starkie or Phillips on Evi- 
dence; Russell on Crimes. This is the least in which he 
must be well read. 

Now as to the historical part, Mr. Carter's cause 
for Louisiana jurisprudence being free from the 
“strikingly characteristic ’’ defects of the French, and 
his assertion that we look to the common law as con- 
taining the real sources of law, will be found to have 
no foundation in fact or in conjecture. 

Louisiana had a code in 1808; but the code was not 
exclusive of other law, and the Partidas held sway 
with it. In 1825 the Civil Code was adopted. The 
code of 1808 was a digest of the civil laws in force at 
the time of its adoption, and repealed only such parts 
of those laws as were contrary to or incompatible 
with it. Cothin v. Cothin, 5 M. (O. 8.) 94; Lacroix v. 
Coquet, 5 M. (N. S.) 527. 

The code of 1825 became law on May 20th of that 
year. 6M. (N. S.) 692; 11 L. 60;1A. 54. 

The following quotation from Wagner v. Kenner, 2 
Rob. Rep., p. 122, will give one of the causes for 
Louisiana jurisprudence: being plethoric with cita- 
tions of common-law decisions: ‘The counsel for the 





appellant has contended that all commercial questions 
were not intended to be regulated by the Code of 
Louisiana. That the Legislature intended to prepare 
acode of commerce, which should contain the princi- 
ples according to which such questions should be 
solved. That they appointed jurisconsults who pre- 
pared such a code, and that we have it in print; 
though it has never received the sanction of the Legis- 
lature. The Supreme Court of the late territory of 
Orleans, very early held that although the laws of 
Spain were not abrogated by the taking possession of 
the country by the United States, yet that from that 
event, the commercial law of the nation became the 
commercial law of New Orleans; and this court (1842) 
has frequently recognized the correctness of these 
early decisions, principally in cases of bills of ex- 
change, promissory notes, and insurances.” 

And in Thompson v. Mylne, 4 A. 210, the court said: 
“Tn adjudicating upon commercial transactions much 
uncertainty often arises in consequence of the non- 
adoption of the Commercial Code, prepared by the 
framers of our Civil Code. It is safe to presume 
however that in framing the Civil Code, they intended 
to leave our commercial jurisprudence as it was before, 
in harmony with that of other commercial nations.” 

This is one of the causes of the frequent quotation 
of common-law decisions in Louisiana jurisprudence. 
Another is that at the time of the framing of the Civil 
Code and Commercial Code, a Criminal Code was 
framed. The Criminal Code was never adopted. There 
is no legal crime in Louisiana, unless it be the creature 
of statute; but section 976 of the Revised Statutes 
(Acts 1805 and 1855) provided for the adoption of the 
common law of England, both in the intendment and 
construction of statutory crimes, offenses, and misde- 
meanors, and in the forms of indictment (without 
prolixity), the rules of evidence, the method of trial 
etc., unless otherwise provided. 

The third cause is due to the code itself. Article 21 
says: ‘‘In all civil matters where there is no express 
law, the judge is bound to proceed and decide accord- 
ing to equity. To decide equitably, an appeal is to be 
mide to natural law and reason, or received usages 
where positive law is silent.” 

The courts of this State have under the authority 
vested in them by this article held: 

That where the Code of Practice gave no action the 
court would provide one. 12 A. 588. The court will 
recognise an action, though not mentioned in the Code 
of practice if justice be served. 57 A. 138. 

Now what more natural than to do what our courts 
have done? Our law giving no remedy, they have 
examined other systems to find how those systems 
reached the equity of cases representing similar facts; 
and have in many instances adopted chancery actions. 
In the 36 A., p. 759, where the court in so many words 
adopted the chancery action of interpleading, the au- 
thorities are cited in the points made by counsel for 
its adoption. 

Mr. Carter makes it appear (p. 65, §3) that the Louis- 
iana judge or lawyer “seek therule in any given case 
in the same quarters from which it is sought by us” 
(common-law judges and lawyers), and then inquire if 
occasion arises, whether there isany thing in the code 
inconsistent with the rule thus found. 

Evidently when he wrote that paragraph he had 
been reading some humorous work, for this can’t be 
intended as the result of his study, for it is too sada 
commentary on his powers of observation or of under- 
standing. 

The Louisiana judge and lawyer does not consider 
the English common law ‘‘as containing the real 
sources of the law.” 

He thinks just the other way. He has heard or seen 
it asserted, that most of the provisions of the common 
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law of England come from the civil law, saving in ques- 
tions of real property and commercial paper. He has 
also heard that the chancery and admiralty system is 
founded in civil law; and he has also heard it.said, 
that England has never produced a great advocute 
who was alsoa great jurist, who was not a thorough 
student of the civil law, and he sincerely trusts that 
Mr. Carter will not disabuse his mind of that last im- 
pression. 

The real and true cause of the jurisprudence of 
Louisiana not showing the defects of French jurispru- 
dence is the Anglo-Saxon mind. Ifthe Civil Code of 
Louisiana were to be the law of New York, to-morrow 
New York jurisprudence would not have the defects 
of the French. 

So far as Mr. Carter’s citation from Judge Rost is 
concerned, I commend a perusal of the whole opinion. 
Mr. Carter's early studies may still be fresh in his 
mind, and he will no doubt remember that Socrates’ 
method of proving to his contemporaries that they 
knew nothing was to entrap them into giving defini- 
tions. Judge Rost no doubt had that in mind when 
he made that comment. Definitions are dangerous. 
Human language is not so perfect that any man can 
define with the hope that bis definition will not eventu- 
ally lead him into paths from which he will find it diffi- 
cult to extricate himself without some modification of 
his definition. The decision which Mr. Carter quotes 
says that the definitions are limited and modified by 
the clear intent of the positive enactments. 

I do not know what Mr. Fields’ code is; but I assure 
Mr. Carter that our code was “composed from scien- 
tific treatises, and it preserved the features of a scien- 
tific treatise. It is stilla law of principles, more than 
a Jaw of words.” 

E. EvaRIstE MOIseE. 


—_—.___— 


INFORMATION FOR CRIME DUE PROCESS 
OF LAW. 


SUPREME COURT OF THE UNITED STATES, 
MARCH, 3, 1884. 


Hurtapo vy. PEOPLE OF CALIFORNIA. 


1. The words “due process of law’’ in the fourteenth 
amendment of the Constitution of the United States, do 
not necessarily require an indictment by a grand jury in 
a prosecution by a State for murder. 

2. The Constitution of California authorizes prosecutions ror 
felonies by information, after examination and commit- 
ment by a magistrate, without indictment by a grand 
jury, in the discretion of the Legislature. The Penal 
Code of the State makes provision for an examination by 
a magistrate, in the presence of the accused, who is en- 
titled to the aid of counsel and the right of cross-exami- 
nation of witnesses, whose testimony is to be reduced to 
writing, and upon a certificate thereon by the magistrate 
that adescribed offense has been committed, and that 
there is sufficient cause to believe the accused guilty 
thereof, and an order holding him to answer thereto, re- 
quires an information to be filed against the accused in 
the Superior Court of the county in which the offense is 
triable, in the form of an indictment for the same offense: 
Held, that a conviction upon such an information for 
murder in the first degree and a sentence of death thereon 
are not illegal by virtue of that clause of the fourteenth 
amendment to the Constitution of the United States, 
which prohibits the States from depriving any person of 
life, liberty or property without due process of law. 


N errorto the Supreme Court of the State of Cali- 
fornia. The opinion states the case. 

Matruews, J. The Constitution of the State of 

California adopted in 1879, in article one, section elght, 


provides as follows: 
** Offenses heretofore required to be prosecuted 





by indictment shall be prosecuted by information, 
after examination and commitment by a magistrate, 
or by indictment, with or without such examination 
and commitment as may be prescribed by law. A 
grand jury shall be drawn and summoned at least once 
a year in each county.” 

Various provisions of the Penal Code regulate pro- 
ceedings before the examining and committing magis- 
trate in cases of persons arrested and brought before 
them upon charges of having committed public 
offenses. These require, among other things, that the 
testimony of the witnesses shall be reduced to writing 
in the form of depositions; and section 872 declares that 
if it appears from the examination that a public offense 
has been committed, and there is sufficient cause to 
believe the defendant guilty thereof, the magistrate 
must indorse on the depositions an order, signed by 
him, to that effect, describing the general nature of the 
offense committed, and ordering that the defendant 
be held to answer thereto. Section 809 of the Penal 
Code is as follows: 

“When a defendant has been examined and com- 
mitted, as provided in section 872 of this Code, it shall 
be the duty of the district attorney, within thirty days 
thereafter, to file in the Superior Court of the county, 
in which the offense is triable, an information charg- 
ing the defendant withsuch offense. The information 
shall be in the name of the people of the State of Cali- 
fornia, and subscribed by the district attorney, and 
shall be in form like an indictment for the same of- 
fense.”’ 

In pursuance of the foregoing provision of the Con- 
stitution, and of the several sections of the Penal 
Code of California, the district attorney of Sacra- 
mento county, on the 20th day of February, 1882, 
made and filed an information against the plaintiff in 
error, charging him with the crime of murder in the 
killing of one Jose Antonio Stuardo. Upon this infor- 
mation and without any previous investigation of the 
cause by any grand jnry, the plaintiffin error was ar- 
raigned on the 22d day of March, 1882, and pleaded not 
guilty. A trial of the issue was thereafter had, and on 
May 7. 1882, the jury rendered its verdict, in which it 
found the plaintiff in error guilty of murder in the 
first degree. 

On the 5th day of June, 1882, the Superior Court of 
Sacramento county, in which the plaintiff in error 
had been tried, rendered its judgment upon said ver- 
dict, that the said Joseph Hurtado, plaintiff in error, 
be punished by the infliction of death, and the day of 
his execution was fixed for the 20th day of July, 1882. 

From this judgment an appeal was taken, and the 
Supreme Court of the State of California affirmed the 
judgment. 

On the 6th day of July, 1883, the Superior Court of 
said county of Sacramento ordered that the plaintiff 
in error be in court on the 11th day of July, 1883, in 
order that a day for the execution of the judgment in 
said cause should be fixed. In pursuance of said 
order, plaintiff in error, with his counsel, appeared at 
the bar of the court, and thereupon the judge asked 
him if he had any legal reason to urge why said judg- 
ment should not be executed, and why an order should 
not then be made fixing the day for the execution of 
the same. 

Thereupon the plaintiff in error, by his counsel, ob- 
jected to the execution of said judgment and to any 
order which the court might make fixing a day for the 
execution of the same, upon the grounds: 

7th. That it appeared upon the face of the judgment 
that the plaintiff in error had never been legally or 
otherwise indicted or presented by any grand jury, 
and that he was proceeded against by information 
made and filed by the district attorney of the county 
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of Sacramento, after examination and commitment by 
a magistrate of the said county. 

8th. That the said proceedings, as well as the laws 
and Constitution of California, attempting to author- 
ize them, and the alleged verdict of the jury, and 
judgment of the said Superior Court of said county of 
Sacramento, were in conflict with and prohibited by 
the fifth and fourteenth articles of amendment of 
the Constitution of the United States, and that they 
were therefore void. 

9th. That the said plaintiff in error had been held 
to answer for the said crime of murder by the district 
attorney of the said county of Sacramento, upon an in- 
formation filed by him, and had been tried and illegally 
found guilty of the said crime, without any present- 
ment or indictment of any grand or other jury, and 
that the judgment rendered upon the alleged verdict 
of the jury in such case was and is void, and if exe- 
cuted would deprive the plaintiff in error of his life or 
liberty without due process of law. 

Thereupon the court overruled the said objections, 
and fixed the 30th day of August, 1883, as the time for 
the execution of the sentence. From this latter judg- 
ment the plaintiff in error appealed to the Supreme 
Court of the State. 

On the 18th day of September, 1883, the Supreme 
Court of the State affirmed the said judgment, to re- 
view which the present writ of errur was allowed and 
has been prosecuted. 

It is claimed on behalf of the prisoner that the con- 
viction and sentence are void, on the ground that they 
are repugnant to that clause of the fourteenth article 
of amendment to the Constitution of the United 
States which is in these words: 

‘Nor shall any State deprive any person of life, 
liberty, or property without due process of law.” 

The proposition of law we are asked to affirm is that 
an indictment or presentment by a grand jury, as 
known to the common law of England, is essential to 
that ‘* due process of law,’’ when applied to prosecu- 
tions for felonies, which is secured and guaranteed by 
this provision of the Constitution of the United States, 
and which accordingly it is forbidden to the States re- 
spectively to dispense with inthe administration of 
criminal law. 

The question is one of grave and serious import, af- 
fecting both private and public rights and interests of 
great magnitude, and involves a consideration of what 
additional restriction spon the legislative policy of 
the States has been imposed by the fourteenth amend- 
ment to the Constitution of the United States. 

The Supreme Court of California, in the judgment 
now under review, followed its own previous decision 
in Kalloch v. Superior Court, 56 Cal. 229, in which the 
question was deliberately adjudged. Its conclusion 
was there stated as follows: 

‘This proceeding, as [it] is regulated by the Consti- 
tution and laws of the State, is not opposed to any of 
the definitions given of the phrases ‘due process of 
law’ and ‘the law of the land;’ but on the contrary, 
itis a proceeding strictly within such definitions, as 
much so in every respect as is a proceeding by indict- 
ment. It may be questioned whether the proceeding 
by indictment secures to the accused any superior 
rights and privileges; but certainly a prosecution by 
information takes from him no immunity or protec- 
tion to which he is entitled under the law.”’ 

And the opinion cites and relies upon a decision of 
the Supreme Court of Wisconsin in the case of Rowan 
v. State, 30 Wis. 129. In tha* case the court, speaking 
of the fourteenth amendment, says: ‘* But its design 
was not to confine the States toa particular mode of 
procedure in judicial proceedings, and prohibit them 
from prosecuting for felonies by information instead of 
by indictment, if they chose to abolish the grand jury 





system. And the words ‘due process of law’ in the 
amendment do not mean and have not the effect to 
limit the powers of State governments to prosecutions 
for crime by indictment; but these words do mean 
law in its regular course of administration, according 
to prescribed forms, and in accordance with the 
general rules for the protection of individual rights. 
Administration and remedial proceedings must change 
from time tu time, with the advancement of legal 
science and the progress of society; and if the people 
of the State find it wise and expedient to abolish the 
grand jury and prosecute all crimes by information, 
there is nothing in our State Constitution and nothing 
in the fourteenth amendment to the Constitution of 
the United States which prevents them from doing so,” 

On the other hand, it is maintained on behalf of the 
plaintiff in error that the phrase ‘‘ due process of law”’ 
is equivalent to ‘‘law of the land,”’ as found in the 
twenty-ninth chapter of Magna Charta; that by im- 
memorial usage it has acquired a fixed, definite, and 
technical meaning; that it refers to and includes, not 
only the general principles of public liberty and pri- 
vate right, which lie at the foundation of all free gov- 
ernment, but the very institutions, venerable by time 
and custom, which have been tried by experience 
and found fit and necessary for the preservation of 
those principles, and which having been the birthright 
and inheritance of every English subject, crossed the 
Atlantic with the colonists and were transplanted and 
established in the fundamental laws of the State; 
that having been originally introduced into the Con- 
stitution of the United States as a limitation upon the 
powers of the government, brougbt into being by that 
instrument, it has now been added as an additional 
security to the individual against oppression by the 
States themselves; that one of these institutions is 
that of the grand jury, an indictment or presentment 
by which against the accused in cases of alleged 
felonies is an essential part of due process of law, in 
order that he may not be harassed and destroyed by 
prosecutions founded only upon private malice or 
popular fury. 

This view is certainly supported by the authority of 
the great name of Chief Justice Shaw and of the court 
in which he presided, which, in Jones v. Robbins, 8 
Gray, 329, decided that the twelfth article of the Bill 
of Rights of Massachusetts, a transcript of Magna 
Charta in this respect, made an indictment or pre- 
sentment of a grand jury essential to the validity ofa 
conviction in cases of prosecutions for felonies. In 
delivering the opinion of the court in that case, Mer- 
rick, J., alone dissenting, the chief justice said: 

“The right of individual citizens to be secure from 
an open and public accusation of crime, and from the 
trouble, expense, and anxiety of a public trial before 
a probable cause is established by the presentment and 
indictment of a grand jury, in case of high offenses, is 
justly regarded as one of the securities to the innocent 
against hasty, malicious, and oppressive public prose- 
cutions, and as one of the ancient immunities an 
privileges of English liberty.” * * * * “It ter 
been stated,” he continued, ‘‘ by Lord Coke, that by 
the ‘law of the land’ was intended a due course of 
proceeding according to the established rules and 
practice of the courts of common law, it may perhaps 
be suggested that this might include other modes of 
proceeding, sanctioned by the common law, the most 
familiar of which are by informations of various 
kinds, by the officers of the crown in the name of the 
king. But in reply to this, it may be said that Lord 
Coke himself explains his own meaning by saying that 
by ‘ the law of the land,’ as expressed in Magna Charta, 
was intended due process of law, that is, by indictment 
or presentment of good and lawful men. And further, 
it is stated, on the authority of Blackstone, that in- 
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formations of every kind are confined by the consti- 
tutional law to misdemeanors only. 4 Bl. Com. 310.” 
Referring again to the passage from Lord Coke, he 
says, page 343: “This may not be conclusive, but 
being a construction adopted by a writer of high au- 
thority before the emigration of our ancestors, it has 
a tendency to show how it was then understood.” 

This passage from Coke seems to be the chief founda- 
tion of the opinion for which it is cited; but a critical 
examination and comparison of the text and context 
will show that it has been misunderstood; that it was 
not intended to assert that an indictment or present- 
ment of a grand jury was essential to the idea of due 
process of law in the prosecution and punishment of 
crimes, but was only mentioned as an example and 
illustration of due process of law as it actually existed 
in cases in which it was customarily used. In begin- 
ning his commentary on this chapter of Magna Charta 
(2 Inst. 46), Coke says: ‘‘This chapter containeth nine 
several branches : 

“1. That no man may be taken or imprisoned but 
per legem terre, that is, by the common law, statute 
law, or custom of England; for the words per legem 
terre, being towards the end of this chapter, doe 
referre to all the precedent matters in this chapter, 
etc. 

‘*2. No man shall be disseised, etc., unless it be by 
the lawful judgment, that is, verdict of his equals 
(that is, of men of his own condition), or by the law of 
the land (that is, to speak it once for all), by the due 
course and process of law.”’ 

He then proceeds to state, that 3, »o man shall be 
outlawed, unless according to the law of the land; 4, 
po man shall be exiled, unless according to the law of 
the land; 5, uo man shall be in any sort destroyed, 
“unless it be by the verdict of his equals, or according 
to the law of the land;”’ 6, ‘‘uo man shall be con- 
demed at the king’s suite, either before the king in 
his bench, where the pleas are coram rege (and so are 
the words nec super eum ibimus to be understood), nor 
before any other commissioner or judge whatsoever, 
and so are the words nec supereum mittemus to be 
understood, but by the judgment of his peers, that is, 
equals, or according to the law of the land.” 

Recurring to the first clause of the chapter, he con 
tinues: 

“1. No man shall be taken (that is) restrained of 
liberty by petition or suggestion to the king, or to his 
councill, unless it be by indictment or presentment of 
good and lawfull men, where such deeds be done. This 
branch and divers other parts of this act have been 
notably explained by divers acts of parliament, etc., 
quoted in the margent.’’ The reference is to various 
acts during the reign of Edward III. And reaching 
again the words “ nisi per legem terre,’’ he continues: 
** But by the law of the land. For the true sense and 
exposition of these words see the statute of 37 EF. 3, 
cap. 8, where the words, by the law of the land, are 
reudered, without due proces of the law, for there it 
is said, though it be contained in the Great Charter, 
that no man be taken, imprisoned, or put out of his 
freehold without proces of the law, that is, by indict- 
ment of good and lawful men, where such deeds be 
done in due manner, or by writ originall of the com- 
mon law. Without being brought in to answere but 
by the due proces of the common law. No man be 
put to answer without presentment before justices, or 
thing of record, or by due proces, or by writ originall, 
according to the old law of the land. Wherein it is to 
be observed that this chapter is but declaratory of the 
old law of England.” 

It is quite apparent from these extracts that the in- 
terpretation usually put upon Lord Coke’s statement 
is too large, because if an indictment or presentment 
by a grand jury is essential to due process of law in all 





cases of imprisonment for crime it applies not only to 
felonies but to misdemeanors aud petty offenses, and 
the conclusion would be inevitable that informations 
as a substitute for indictments would be illegal in all 
cases. It was indeed so argued by Sir Francis Win- 
nington in Prynn’s case, 5 Mod. 457, from this very 
language of Magna Charta, that all suits of the king 
must be by presentment or indictment, and he cited 
Lord Coke as authority to that effect. He attempted 
to show that informations had their origin in the act 
of 11 Hen. 7, ch. 3, enacted in 1494, known as the in- 
famous Ewpson and Dudley Act, which was repealed 
by that of 1 Hen. 8, ch. 6, in 1509. But the argument 
was overruled, Lord Holt saying that to hold otherwise 
““ would be a reflection on the whole bar.’’ Sir Bar- 
tholomew Shower, who was prevented from arguing 
in support of the information, prints his intended ar- 
gument in his report of the case under the name of 
King v. Berchet, 1 Show. 106, in which, with great 
thoroughness, he arrays all the learning of the time on 
the subject. He undertakes to ‘“‘evince that this 
method of prosecution is noways contrariant to any 
fundamental rule of law, but agreeable to it.”’ He 
answers the objection that it is inconvenient and 
vexatious to the subject by saying (page 17): ‘‘ Here 
is no inconvenience to the people. Here is a trial per 
pais, fair notice, liberty of pleading dalatories as well 
as bars. Here is subpoena and attachment, as much 
time for defense, charge, etc., for the prosecutor 
makes up the record, etc.; then, in case of malicious 
prosecution, the person who prosecutes is known by 
the note to the coroner, according to the practice of 
the court.”” He answers the argument drawn from 
Magna Charta, and says, “‘that this method of prose- 
cution no way contradicts that law, for we say this is 
per legem terre et per communem legem terre; for 
otherwise there never had been so universal a practice 
of it in all ages.” And referring to Coke’s comment, 
that ‘‘no man shall be taken,” @. e., restrained of 
liberty by petition or suggestion to the king or his 
council unless it be by indictment or presentment, he 
says (page 122): ‘‘ By petition or suggestion can never 
be meant of the King’s Bench, for he himself had pre- 
ferred several here; that is meant only of the king 
alone, or in council, or in the star chamber. In the 
King’s Bench the information is not a suggestion to 
the king, but to the court upon record;” and he 
quotes 3 Inst.136,where Coke modifies the statement by 
saying, ‘The king cannot put any to answer, but his 
court must be apprized of the crime by indictment, 
presentment, or other matter of record,’’ which 
Shower says, includes an information. 

So it has been recently held that upon a coroner’s 
inquisition taken concerning the death of aman and 
a verdict of guilty of murder or manslaughter is re- 
turned, the offender may be prosecuted and tried 
without the intervention of a grand jury. Regina v. 
Ingham, 5 B. & 8. 257. And it was said by Buller, J., 
in Rex v. Joliffe, 4 T. R. 285-293, that if to an action for 
slander in charging the plaintiff with felony a justifi- 
cation is pleaded which is found by the jury, that of 
itself amounts to an indictment, as if it had been 
found by the grand jury, and is sufficient to put the 
party thus accused on his trial. 

The language of Lord Coke applies only to forfeiture 
of life and liberty at the suit of the king, and hence 
appeals of murder, which were prosecutions by pri- 
vate persons, were never regarded as contrary to 
Magna Charta. On the contrary, the appeal of death 
was by Lord Holt ‘‘esteemed a noble remedy anda 
badge of the rights and liberties of an Englishman.” 
Rex v. Toler, 1 Ld. Raymond, 557; 12 Mod. 875; Holt, 
483. We are told that in the early part of the last 
century, in England, persons who had been acquitted 
on indictments for murder were often tried, convicted 
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and executed on appeals. Kendall on trial by Battel 
(3d ed.), 44-47. An appeal of murder was brought in 
England as lately as 1817, but defeated by the appel- 
lant’s declining to accept the wagerof battle. Ash- 
ford v. Thornton, 1B. & Ald. 403. The English statutes 
concerning appeals of murder were in force in the 
provinces of Pennsylvania aud Maryland. Report of 
Judges, 6 Binn. 599-604; Kilty on Maryland statutes, 
141, 143, 158. It is said that no such appeal was ever 
brought in Pennsylvania; but in Maryland, in 1765, a 
negro was convicted and executed upon such an ap- 
peal. Soper v. Tom,1Har. & McHen. 227. See note 
to Paxton’s case, Quincy (Mass.), 53, by Mr. Justice 
Gray. 

This view of the meaning of Lord Coke is the one 
taken by Merrick, J., in his dissenting opinion in 
Jones vy. Robbins, 8 Gray, 329, who states his conclu- 
sions in the words: ‘It is the forensic trial, under a 
broad and general law, operating equally upon every 
member of our community, which the words, ‘ by the 
law of the land,’ in Magna Charta, and in every subse- 
quent declaration of rights which has borrowed its 
phraseology, make essential to the safety of the citizen, 
securing thereby both his liberty and his property, by 
preventing the unlawful arrest of his persun or any 
unlawful interference with his estate.’’ See also State 
v. Starling, 15 Rich. 8. C. Law, 120. 

Mr. Reeve,in 2 History of Eng. Law, 43, translates the 
phrase, isi per legale judicium parium suorum vel per 
legem terra, “ but by the judgment of his peers, or by 
sume other legal process or proceeding adapted by law 
to the nature of the case.” 

Chancellor Kent, 2 Com. 13, adopts this mode of 
coustruing the phrase. Quoting the language of 
Magna Charta, and referring to Lord Coke’s comment 
upon it, he says: ‘‘ The better and larger definition of 
due process of law is that it means law in its regular 
course of administration through courts of justice.” 
This accords with what is said in Westervelt v. Gregy, 

2N. Y. 202, by Denio, J., p. 212: ‘* The provision was 
designed to protect the citizen against all mere acts of 
power, whether flowing from the legislative or execu- 
tive branches of the governmeut.’’ The principle and 
true meaning of the phrase have never been more 
tersely or accurately stated than by Mr. Justice 
Juhnson, in Bank of Columbia v. Okeley, 4 Wheat. 235- 
244: “ As to the words from Magua Charta, incorpo- 
rated into the Constitution of Maryland,after volumes 
spoken and written with aview to their exposition, 
the good sense of mankind has at last settled down 
to this: that they were intended to secure the indi- 
vidual from the arbitrary exercise of the powers of 
government, unrestrained by the established principles 
of private right and distributive justice.” And the 
conclusion rightly deduced is, as stated by Mr. Cooley, 
Const. Lim. 356: ‘*The principles, then, upon which 
the process is based are to determine whether it is 
‘due process’ or not, and vot any considerations of 
mere form. Administrative and remedial process 
may be changed from time to time, but only with due 
regard to the landmarks established for the protection 
of the citizen.” 

It is urged upon us, however, in argument, that the 
claim made in behalf of the plaintiffin ¢rror is sup- 
ported by the decision of this court in Murray’s 
Lessee v. Hoboken Land, elc., Co., 18 How. 272. There, 
Mr. Justice Curtis delivering the opinion of the court, 
after showing, page 276, that due process of law must 
mean something more than the actual existing law of 
the land, for otherwise it would be no restraint upon 
legislative power, proceeds as follows: ‘‘To what 
principle, then, are we to resort to ascertain whether 
this process, enacted by Congress, is due process? To 
this the answer must be twofold. We must examine 
the Constitution itself to see whether this process be 





in conflict with any of its provisions. If not found to 
be so, we must look to those settled usages and modes 
of proceeding existing in the common and statute law 
of England before the emigration of our ancestors, and 
which are shown not to: have been unsuited to their 
civil and political condition by having been acted on 
by them after the settlement of this country.” 

This, it is argued, furnishes an indispensable test of 
what constitutes “due process of law;” that any 
proceeding otherwise authorized by law, which is not 
thus sanctioned by usage, or which supersedes and 
displaces one that is, cannot be regarded as due process 
of law. 

But this inference is unwarranted. The real sylla- 
bus of the passage quoted is, that a process of law, 
which is not otherwise forbidden, must be taken to be 
due process of law, if it can show the sanction of set- 
tled usage both in England and in this country; but it 
by no means follows that nothing else can be due pro- 
cess of law. The point in the case cited arose in refer- 
ence to a summary proceeding, questioned on that ac- 
count, as not due process of law. The answer was,how- 
ver exceptional it may be, as tésted by definitions and 
principles of ordinary procedure, nevertheless this in 
substance has been immemorially the actual law of the 
land, and therefore is due process of law. But to hold 
that such a characteristic is essential to due process of 
law would be to deny every quality of the law but its 
age, and to render it incapable of progress or improve- 
ment. It would be to stamp upon our jurisprudence 
the unchangeableness attributed to the laws of the 
Medes and Persians. 

This would be all the more singular and surprising, 
in this quick and active age, when we consider that, 
owing to the progressive development of legal ideas 
and institutions in England, the words of Magna 
Charta stood for very different things at the time of 
the separation of the American colonies from what 
they represented originally. For at first the words nisi 
per legale judicuum parium had no reference to a jury; 
they applied only to the pares regni, who were the 
coustitutional judges in the Court of Exchequer and 
coram rege. Bac. Abr. Juries (7th ed., Lond.), note, 
Reeve, H. L. 41. And as tothe grand jury itself, we 
learn of its Constitution and functions from the 
Assize of Clarendon (A. D. 1164), and that of North- 
ampton (A. D. 1176), Stubbs Chart. 143-150. By the lat- 
ter of these, which was a republication of the former, 
it was provided, that ‘if any one is accused before the 
justices of our lord the king of murder, or theft, or 
robbery, or of harboring persons committing those 
crimes, or of forgery or arson, by the oath of twelve 
knights of the hundred, or if there are no knights, by 
the oath of twelve free and lawful men, and by the 
oath of four men from each township of the hundred, 
let him go to the ordeal of water, and if he fails, let 
him lose one foot. And at Northampton it was added, 
for greater strictness of justice (pro rigore justitie), 
that he shall lose his right hand at the same time with 
his foot, and abjure the realm and exile himself from 
the realm within forty days. And if heis acquitted 
by the ordeal, let him find pledges and remain in the 
kingdom, unless he is accused of murder or other base 
felony by the body of the country and the lawful 
knights of the country; but if he is so accused as afore- 
said, although he is acquitted by the ordeal of water, 
nevertheless he must leave the kingdom in forty days 
and take his chattels with him, subject tothe rights 
of his lords, and he must abjure the kingdom at the 
mercy of our lord the king.’’ “The system thus es- 
tablished,’’ says Mr. Justice Stephens (1 Hist. Crim. 
Law of England, 252), “‘is simple. The body of the 
country are the accusers. Their accusation is practi- 
cally equivalent to a conviction, subject to the chance 
of a favorable termination of the ordeal by water. If 
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the ordeal fails, the accused person Joses his foot and 
his hand. If it succeeds, he is nevertheless to be ban- 
ished. Accusation therefore was equivalent to ban- 
ishment, at least.’”” When we add to this that the 
primitive grand jury heard no witness in support of 
the truth of the charges to be preferred, but presented 
upon their own knowledge, or indicted upon common 
fame and general suspicion, we shall be ready to ac- 
knowledge that it is better not togo too far back into 
antiquity for the best securities for our “ancient lib- 
erties.”” It is more consonant to the true philosophy 
of our historical legal institutions to say that the 
spirit of personal liberty and individual right, which 
they embodied, was preserved and developed by a pro- 
gressive growth and wise adaptation to new circum- 
stances and situations of the forms and processes 
found fit to give, from time to time, new expression 
and greater effect to modern ideas of self-govern- 
ment. 

This flexibility and capacity for growth and adapta- 
tion is the peculiar boast and excellence of the com- 
mon law. Sir James Mackintosh ascribes this prin- 
ciple of development to Magna Charta itself. To use 
his own language. ‘It was a peculiar advantage that 
the consequences of its principles were, if we may so 
speak, only discovered slowly and gradually. It gave 
out on each occasion only so much of the spirit of lib- 
erty and reformation as the circumstances of succeed- 
ing generations required and as their character would 
safely bear. For almost five centuries it was appealed 
to as the decisive authority on behalf of the people, 
though commonly so far only as the necessities of each 
case demanded.” 1 Hist. of England, 221. 

The Constitution of the United States was ordained, 
it is true, by descendants of Englishmen, who inher- 
ited the traditions of English law and history; but it 
was made for an undefined and expanding future, and 
for a people gathered, and to be gathered, from 
many nations and of many tongues. And while 
we take just pride in the principles and _insti- 
tutions of the common law, we are not to for- 
get that in lands where other systems of juris- 
prudence prevail, the ideas and processes of civil jus- 
tice are also not unknown. Due process of law, in 
spite of the absolutism of continental governments, is 
not alien to that code which survived the Roman Em- 
pire as the foundation of modern civilization in 
Europe, and which has given us that fundamental 
maxim of distributive justice—suuwm cuique tribuere. 
There is nothing in Magna Charta, rightly construed 
as a broad charter of public right and law, which 
ought to exclude the best ideas of all systems and of 
every age; and as it was the characteristic principle of 
the common law to draw its inspiration from every 
fountain of justice, we are not to assume that the 
sources of its supply have been exhausted. On the 
contrary, we should expect that the new and various 
experiences of our own situation and system will 
mould and shape it into new and not less useful 
forms. 

The concessions of Magna Charta were wrung from 
the king as guaranties against the oppressions and 
usurpations of his prerogative. It did not enter into 
the minds of the barons to provide security against 
their own body or in favor of the communs by limit- 
ing the power of Parliament; so that bills of attainder, 
ex post facto laws, laws declaring forfeitures of estates, 
and other arbitrary acts of legislation which occur so 
frequently in English history were never regarded as 
inconsistent with the lawof the land; for notwith- 
standing what was attributed to Lord Coke in Bon- 
ham’s case, 8 Rep. 115, 118 a, the omnipotence of Par- 
liament over the common law was absolute, even 
against common right and reason. The actual and 
practical security for English liberty against legisla- 





tive tyranny was the power of a free public opinion 
represented by the Commons. 

In this country written Constitutions were deemed 
essential to protect the rights and liberties of the peo- 
ple against the encroachments of power delegated to 
their governments, and the provisions of Magna 
Charta were incorporated into bills of rights. They 
were limitations upon all the powers of government, 
legislative as well as executive and judicial. 

It necessarily happened therefore that as these broad 
and general maxims of liberty and justice held in our 
system a different place and performed a different 
function from their position and office in English con- 
stitutional history and law, they would receive and 
justify a corresponding and more comprehensive in- 
terpretation. Applied in England only as guards 
against executive usurpation and tyranny, here they 
have become bulwarks also against arbitrary legisla- 
tion; but in that application, as it would be incongru- 
ous to measure and restrict them by the ancient cus- 
tomary English law, they must be held to guarantee 
not particular forms of procedure, but the very sub- 
stance of individual rights to life, liberty, and prop- 
erty. 

Restraints that could be fastened upon executive au- 
thority with precision and detail might prove ob- 
structive and injurious when imposed on the just and 
necessary discretion of legislative power; and while in 
every instance, laws that violated express and specific 
injunctions and prohibitions might, without embar- 
rassment, be judicially declared to be void, yet any 
general principle or maxim, founded onthe essential 
nature of law, as a just and reasonable expression of 
the public will and of government, as instituted by 
popular consent and for the general good, can only be 
applied to cases coming clearly within the scope of its 
spirit and purpose, and not to legislative provisions 
merely establishing forms and modes of attainment. 
Such regulations, to adopt a sentence of Burke’s, 
‘““may alter the mode and application but have no 
power over the substance of original justice.’”? Tract 
on Popery Laws, 6 Burke’s Works, ed. Little & Brown, 
323. 

Such is the often repeated doctrine of this court. In 
Munn vy. Illinois, 94 U. 8. 113-134, the chief justice, de- 
livering the opinion of the court, said: ‘A person has 
no property, no vested interest, in any rule of the com- 
mon law. That is only one of the forms of municipal 
law, and is no more sacred than any other. Rights of 
property which have been created by the common law 
cannot be taken away without due process; but the 
law itself, as a rule of conduct, may be changed at the 
will or even at the whim of the Legislature, unless pre- 
vented by constitutional limitations. Indeed the 
great office of statutes is to remedy defects in the com- 
mon law as they are developed, and to adapt it to the 
changes of time and circumstances.” And in Walker 
v. Sauvinet, 92 U. 8. 90, the court said: ‘A trial by 
jury in suits at common law pending in State courts is 
not therefore a privilege or immunity of National 
citizenship which the States are forbidden by the 
fourteenth amendment to abridge. A State cannot 
deprive a person of his property without due process 
of law; but this does not necessarily imply that all 
trials in the State courts affecting the property of per- 
sons must be by jury. This requirement of the Con- 
stitution is met ifthe trial ishad according to the set- 
tled course of judicial proceedings. Due process of 
law is process according to the law of the land. This 
process in the States is regulated by the law of the 
State.” 

In Kennard v. Louisiana, 92 U.S. 480, the question 
was whether a mode of trying the title to an office, in 
which was no provision fora jury, was due process of 
law. Its validity was affirmed. The chief justice, 
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after reciting the various steps in the proceeding, said: 
“From this it appears that ample provision has been 
made for the trial of the contestation before a court of 
competent jurisdiction; for bringing the party against 
whom the proceeding is had before the court and noti- 
fying him of the case he is required to meet; for giv- 
ing him an opportunity to be heard in his defense; for 
the deliberation and judgment of the court; foran 
appeal from this judgment to the highest court of the 
State, and for hearing and judgment there. A mere 
statement of the facts carries with it a complete 
answer to all the constitutional objections urged 
against the validity of the act.”” And Mr. Justice 
Miller, in Davidson v. New Orleans, 96 U. 8S. 97-105, 
after showing the difficulty, if not the impossibility of 
framing a definition of this constitutional phrase, 
which should be ‘‘at once perspicuous, comprehen- 
sive, and satisfactory,’ and thence deducing the wis- 
dom “‘in the ascertaining of the intent and applica- 
tion of such an important phrase in the Federal Con- 
stitution, by the gradual process of judicial inclusion 
and exclusion, as the cases presented for decision shall 
require ’’ says however that “it is not possible to hold 
that a party has, without due process of law, been de- 
prived of his property, when as regards the issues af- 
fecting it, he has by the laws of the State a fair trial 
in a court of justice, according to the modes of pro- 
ceeding applicable to such a case.’’ See also Missouri 
y. Lewis, 101 U. S. 22-31; Ex parte Wall, 107 id. 288- 
290. 

We are to construe this phrase in the fourteenth 
amendment by the usus loquendi of the Constitution 
itself. The same words are contained in the fifth 
amendment. That article makes specific and express 
provision for perpetuating the institution of the grand 
jury, so far as relates to prosecutions for the more ag- 
gravated crimes under the laws of the United States. 
It declares that ‘‘ no person shall be held to answer for 
a capital or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the 
militia when in actual service in time of war or public 
danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor 
shall he be compelled in any criminal case to be a wit- 
ness against himself.’”’ It then immediately adds: “nor 
be deprived of life, liberty, or property, without due 
process of law.’’ According toa recognized canon of 
interpretation, especially applicable to formal and 
solemn instruments of constitutional law, we are for- 
bidden to assume, without clear reason to the con- 
trary, that any part of this most important amend- 
ment is superfluous. The natural and obvious infer- 
ence is, that in the sense of the Constitution, ‘‘due 
process of law”’ was not meant or intended to include, 
ex vi termini, the institution and procedure of a grand 
jury in any case. The conclusion is equally irresisti- 
ble, that when the same phrase was employed in the 
fourteenth amendment to restrain the action of the 
States, it was used in the same sense and with no 
greater extent; and that if in the adoption of that 
amendment it had been part of its purpose to perpetu- 
ate the institution of the grand jury in all the States, 
it would have embodied, as did the fifth amendment, 
express declarations to that effect. Due process of law 
in the latter refers to that law of the land which de- 
rives its authority from the legislative powers con- 
ferred upon Congress by the Constitution of the 
United States, exercised within the limits therein pre- 
scribed, and interpreted according to the principles of 
the common law. In the fourteenth amendment, by 
parity of reason, it refers to that law of the land in 
each State which derives its authority from the in- 
herent and reserved powers of the State, exerted 





within the limits of those fundamental principles of | 


liberty and justice which lie at the base of all our civil 
and political institutions, and the greatest security for 
which resides in the right of the people to make their 
own laws, and alter them at their pleasure. ‘‘ The 
fourteenth amendment,” as was said by Mr. Justice 
Bradley in Missouri v. Lewis, 101 U.S. 22-31, ‘does 
not profess to secure to all persons in the United 
States the benefit of the same laws and the same 
remedies. Great diversities in these respects may 
exist in two States separated only by an imaginary 
line. On one side of this line there may bea right of 
trial by jury, and on the other side no such right. 
Each State prescribes its own modes of judicial pro- 
ceeding.” 2 

But it is not to be supposed that these legislative 
powers are absolute and despotic, and that the amend 
ment prescribing due process of law is too vague and 
indefinite to operate as a practical restraint. It is not 
every act, legislative in form, that is law. Law is 
something more than mere will exerted as an act of 
power. It must be not a special rule for a particular 
person or a particular case, but in the language of Mr. 
Webster, in his familiar definition, ‘* the general law, 
a law which hears before it condemns, which proceeds 
upon inquiry, and renders judgment only after trial,” 
so “that every citizen shall hold his life, liberty, prop- 
erty, and immunities under the protection of the gen- 
eral rules which govern society,’’ and thus excluding‘ 
as not due process of law, acts of attainder, bills of 
pains and penalties, acts ‘of confiscation, acts re- 
versing judgments, and acts directly transferring 
one man’s estate to another, legislative judg- 
ments and decrees, and other similar special, 
partial and arbitrary exertions} of power under the 
forms of legislation. Arbitrary power, enforcing its 
edicts to the injury of the persons and property of its 
subjects, is not law, whether manifested as a decree of 
a personal monarch or of an impersonal multitude. 
And the limitations imposed by our constitutional 
law upon the action of the governments, both State 
and National, are essential to the preservation of pub- 
lic and private rights, notwithstanding the represen- 
tative character of our political institutions. The en- 
forcement of these limitations by judicial process is 
the device of self-governing communities to protect 
the rights of individuals and minorities, as well against 
the power of numbers, as against the violence of pub- 
lic agents transcending the limits of lawful authority 
even when acting in the name and wielding the force 
of the government. 

The Supreme Court of Mississippi, in a well-consid- 
ered case, Brown v. Levee Commissioners, 50 Miss. 468, 
speaking of the meaning of the phrase ‘‘ due process of 
law,” says: ‘‘The principle does not demand that the 
laws existing at any point of time sball be irrepealable 
or that any forms of remedies shall necessarily con- 
tinue. It refers to certain fundamental rights which 
that system of jurisprudence, of which ours is a de- 
rivative, has always recognized. Ifany of these are 
disregarded in the proceedings by which a person is 
condemned to the loss of life, liberty, or property, 
then the deprivation has not been by ‘due process of 
law.’”’ 

“Tt must be conceded,” said this court, speaking by 
Mr. Justice Miller, in Loan Association v. Topeka, 16 
Wall. 655-662, ‘‘ that there are such rights in every free 
government beyond the control of the State. A gov- 
ernment which recognized no such rights, which held 
the lives, the liberty, and the property of its citizens 
subject at all times to the absolute disposition and un- 
limited control of even the most democratic depository 
of power, is after all but a despotism. It is trueitisa 
depotism of the many, of the majority, if you choose 
to callitso, but it is nevertheless adespotism. It may 
be doubted, if aman is to hold all that he is accus- 
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tomed to call his own, all in which he has placed his 
happiness and the security of which is essential to 
that happiness, under the unlimited dominion of 
others, whether it is not wiser that this power should 
be exercised by one man than by many.” 

It follows that any legal proceeding enforced by pub- 
lic authority, whether sanctioned by age and custom, 
or newly devised in the discretion of the ‘egislative 
power, in furtherance of the genera) public good, 
which regards and preserves these principles of lib- 
erty and justice, must be held to be due process of 
law. 

The Constitution of Connecticut, adopted in 1818, 
and in force when the fourteenth amehdment took 
effect, requires an indictment or presentment of a 
grand jury only in cases where the punishment of the 
crime charged is death or imprisonment for life, and 
yet it also declares that no person shall ‘be deprived 
of life, liberty, or property but by due course of law.” 
It falls short therefore of that measure of protection 
which it is claimed is guaranteed by Magna Charta to 
the right of personal liberty; notwithstanding which 
itis no doubt justly said in Swift’s Digest, 17, that 
“this sacred and inestimable right, without which all 
others are of little value, is enjoyed by the people of 
this State in as full extent as in any country on the 
globe, and in as high a degree as is consistent with the 
nature of civil government. No individual or body of 
men has a discretionary or arbitrary power to commit 
any person to prison; no manu can be restrained of his 
liberty, be prevented from removing himself from 
place to place as he chooses, be compelled to gotoa 
place contrary to his inclination, or be in any way im- 
prisoned or confined, unless by virtue of the express 
laws of the land.” 

Tried by these principles, we are unable to say that 
the substitution for a presentment or indictment by a 
grand jury of the proceeding by information, after ex- 
amination and commitment by a magistrate, certify- 
ing to the probable guilt of the defendant, with the right 
on his part to the aid of counsel, and to the cross-ex- 
amination of the witnesses produced for the prosecu- 
tion, is not due process of law. It is, as we have seen, 
an ancient proceeding at common law, which might 
include every case of an offenseof less grade than a 
felony, except misprision of treason; and in every cir- 
cumstance of its administration, as authorized by the 
statute of California, it carefully considers and guards 
the substantial interest of the prisoner. It is merely 
a preliminary proceeding, and can result in no fina] 
judgment, except as the consequence of a regular ju- 
dicial trial, conducted precisely as in cases of indict- 
ments. 

In reference to this mode of proceeding at the com- 
mon law, and which he says ‘‘is as ancient as the com- 
mon law itself,’’ Blackstone adds (4Com. 305): “And 
as to those offenses in which informations were allowed 
as well as indictments, so long as they were confined to 
this high and respectable jurisdiction, and were car- 
ried on in a legal and regular course in his majesty’s 
Court of King’s Bench, the subject had no reason to 
complain. The same notice was given, the same pro- 
cess was issued, the same pleas were allowed, the same 
trial by jury was had, the same judgment was given by 
the same judges, as if the prosecution had originally 
been by indictment.” 

For these reasons, finding no error therein, the judg- 
ment of the Supreme Court of California is 


firmed. 
ooo 


UNITED STATES SUPREME COURT AB- 
STRACT. 
JANUARY 21, 1884. 


JUDGMENT—WHEN PURCHASER FROM DEBTOR NOT 
ENTITLED TO ENJOIN— JUDGMENT BY DEFAULT 





BEFORE EXPIRATION OF TIME NOT VOID — REDEMP- 
TION—LACHES.—(1) The purchaser of the property ofa 
judgment debtor, held not entitled to enjoin the judg- 
ment in equity where he was unable to show that de- 
fendant had a good defense upon the merits. Hair v. 
Labuzan, 19 Ala. 224; Pierce v. Olney, 20 Conn., 544; 
Abelman v. Roth, 12 Wis. 90. (2) The rendition of a 
judgment before the time for filing defendant’s answer 
has expired, does not render the judgment void. Its 
rendition is simply erroneous and nothing more. The 
court having jurisdiction to render the judgment, and 
having rendered it, the law, when the judgment is 
collaterally attacked, will make all presumptions neces- 
sary to sustain it. Grignon’s Lessee v. Astor, 2 How. 
319. “It is of no avail,’ said the court in Cooper v. 
Reynolds, 10 Wall. 308, ‘‘ to show that there are errors 
in the record, unless they be such as prove that the 
court had no jurisdiction of the case, or that the judg- 
ment rendered was beyond its power. This principle 
has been often held by this court and by all courts, 
and it takes rank as an axiom of law.’’ And in Cor- 
nett v. Williams, 20 Wall. 226, it was declared that 
“the settled rule of law is, that jurisdiction having 
attached inthe orignal case, every thing done within 
the power of that jurisdiction, when collaterally ques- 
tioned, is to be held conclusive of the rights of the 
parties, unless impeached for fraud.’’ See, also, 
Kempe’s Lessee v. Kennedy, 5 Cranch, 173; Thompson 
v. Talmie, 2 Pet. 157; Vorhees v. Bank of United 
States, 10 id. 449; Grignon v, Astor, 2 How. 319; 
Florentine v. Barton, 2 Wall. 210; McGoon v. Scales, 9 
id. 23; Glover v. Holman, 3 Heisk, 519; West v. Wil- 
liamson, 1 Swan (Tenn.) 277. (3) When one entitled to 
redeem under a sale upon execution and who knows 
his rights, neglects and refuses to redeem within the 
time limited by law, he loses his right to redeem un- 
less he is able to show some fraud or wrong by which a 
redemption was prevented. Without such showing he 
is not entitled to relief in equity. Hay v. Baugh, 77 Il. 
501. White vy. Crow. Opinion by Woods, J. * 
MUNICIPAL BONDS— VALIDITY OF RAILROAD AID 
BONDS—STATUTORY CONSTRUCTION.— A city of Illinois 
not having authority by its charter to issue bonds or 
to hold an election for autborizing such issue in 1868, 
by popular vote, authorized the issue of railroad aid 
bonds to a specified amount in aid of a specified rail- 
road company. Subsequently the Legislature of 
Illinois passed an act which declared legal and binding 
all elections before that time held in reference to aid 
to said railroad company, and authorized the corporate 
authorities of any such city toissue bonds to the 
amount voted. Thereafter, the Constitution of 
Illinois adopted in 1870, provided that ‘‘no county, 
city, town, township, or other municipality shall ever 
become subscribers to the capital stock of any railroad 
or private corporation, or make donation to or loan 
its credit in aid of such corporation: Provided, how- 
ever, that the adoption of this article shall not be con- 
strued as affecting the right of any such municipality 
to make such subscriptions where the same have been 
authorized, under existing laws, by a vote of the peo- 
ple of such municipalities prior to such adoption.” 
After this and in 1871, the city authorities of the city 
named authorized the issue of bonds to the amount 
specified in aid of the railroad named, and issued such 
bonds, which were sold for value. Held, that the bonds 
were valid against the city. The Legislature of 
Illinois had authority to validate the action taken by 
the people of the city in respect to the issue of the 
bonds. It has been frequently decided by the 
Supreme Court of that State—and upon that point 
there has been no disagreement between that tribunal 
and the courts of the Union—that prior to the adop- 
tion of the Illinois Constitution of 1870, an incorpora- 
ted city, its corporate authorities being thereunto au- 
thorized by the Legislature, could make a subscription 
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to the capital stock of a railroad company, without re- 
ferring the question of subscription to a popular vote. 
Keithsburg v. Frick, 34 Ill. 405, 421; Q. M. & P. RCo. 
y. Morris, 84 id. 410; Marshall v. Silliman, 61 id. 218, 
225; Quincy v. Cooke, 107 U. S. 554. The Legislature 
therefore could make the election of 1868, legal and 
binding as an expression of the popular will; and 
upon the basis of the election thus legalized, empower 
or authorize the corporate authorities of the munici- 
pality to issue the bonds for the amount indicated by the 
popular vote. The right of the city to issue the bonds 
was saved by the proviso of the Constitution. City of 
Jonesboro v. Cairo & St. Louis &. Co. Opinion by 
Harland, J. 

PRACTICE — ALLOWANCE OF APPEAL — SUPERSE- 
pEAS.— If a court in session and acting judicially 
allows an appeal which is entered of record without 
taking a bond within sixty days after rendering a de- 
cree, a justice or judge of the Appellate Court may, in 
his discretion. grant a supersedeas after the expiration 
of that time under the provisions of section 1,007, 
United States Revised Statutes. Anson, Bangs & Com- 
pany v. Blue Ridge R. Co., 23 How. 1; Brobst v. 
Brobst, 2 Wall. 96; Seymour v. Freer, 5 id. 822; The 
Dos Hermanos, 10 Wheat. 306; Kitchen v. Randolph, 
93 U.S. 92; Edmondson y. Bloomshire, 7 Wall. 307; 
Railroad Company v. Blair, 100 U. 8. 662. Peugh v. 
Davis. Opinion by Waite, C. J. 


—_—_.—_____ 


CRIMINAL LAW. 


INSANITY—BURDEN OF PROOF.— The defense of in- 
sanity must be established by a preponderance of 
proof; and in such the burden is not on the State to 
satisfy the jury of the sanity of the prisoner beyond 
a reasonable doubt. New Jersey Supreme Court, 
June Term, 1883. Graves v. State of New Jersey. 
Opinion by Beasley, C. J. (16 Vroom, 203.) 

MERGER — OF DISTINCT FELONIES — FORMER CON- 
VICTION.— One may be convicted of either of two 
felonies which have so merged that, if the proper plea 
were interposed, he could not be convicted of both. 
State v. Archer, 54 N. H. 465, 468; State v. Snyder, 50 
id. 150, 155, 159; State v. Emerson, 53 id. 619; State v. 
Leavitt, 32 Me. 183; State v. Smith, 43 Vt. 324; Com- 
monwealth v. Squire, 1 Metc. 258, 264, 265; Common- 
wealth v. M’ Pike, 3 Cush. 181, 185; Commonwealth v. 
Burke, 14Gray, 100; Commonwealth v. Bakeman, 105 
Mass. 53, 61; Commonwealth vy. Dean, 109 id. 349, 351, 

52; State v. Shepard, 7 Conn, 54; State v. Parmelee, 
9 id. 259; People v. Smith, 57 Barb. 46; Barnett v. 
People, 54 Ill. 325, 330, 331; Regina v. Neale, 1 C. & K. 
591; S. C., 1 Den. Cr. C. 36; Regina v. Button, 11 A. & 
E. (N. S.) 929, 947, 948; Bank Prosecutions, Russ. & 
Ry. 878; 3Inst. 139; 2 Hawk. P. C., ch. 29, § 1; 1 
Russ. Cr. 31; 1 Bish. Cr. L., § 608; Lewis Cr. L. 599; 
Bick. Cr. Pr. 15. New Hampshire Supreme Court. 
State of New Hampshire v. Buzzell. Opinion by Bing- 
ham, J. (59 N. H. 65.) 

MURDER—SUFFICIENCY OF DESCRIPTION OF WOUND.— 
In an information for murder, the location of the 
wound is sufficiently described as ‘‘ upon the body.” 
State v. Brown, 21 Kans. 49; Sanchez v. People; 22 N. 
Y. 147; Realv. People, 42 id. 270; Jones v. State, 35 
Ind. 122. Kansas Supreme Court, July Term, 1883. 
State of Kansas v. Yordi. Opinion by Brewer, J. 
(40 Kans. 221.) 

——$__¢—— 


CORRESPONDENCE. 


Mr. FRANKENHEIMER TO Mr. HORNBLOWER. 
Editor of the Albany Law Journal: 
The last number of your JouRNAL contained an elabo- 
rate argument against codification from Mr. William B. 





Hornblower, one of the ablest opponents of the Civil 
Code. In the course of his remarks, Mr. Hornblower 
finds occasion to criticise my feeble efforts in behalf of 
the Civil Code. While fully recognizing the kindly 
spirit of the criticism, I must protest against what I 
believe to be an unintentional misstatement of my 
views. I deny that Ihave derived my chief illustra- 
tion of the necessity of codification from the litigation 
over the rights and liabilities of married women in this 
State. Iam fully aware that the law upon this sub- 
ject has to some extent been complicated by the en- 
actment of the Married Women’s Acts, and that any 
argument in favor of the Civil Code based solely upon 
the chaotic condition of this branch of the law, would 
be assailed upon the very grounds stated by Mr. Horn- 
blower. I have therefore in every argument, whether 
written or oral, advanced by me in favor of the Civil 
Code, been careful to refer to those branches of the 
common law which still preserve their pristine “ flexi- 
bility ’’ (so-called) unsullied by the touch of statutory 
law, e. g., parent and child, partnership, agency, 
suretyship, fraud, and have endeavored to show that 
even the elementary principles of the most ordinary 
legal relations and contracts are either still in an un- 
settled condition, or have only been declared by our 
Appellate Court within the most recent period, while 
the Civil Code stated these very principles in clear and 
definite terms as early as 1865. The argument to be 
derived in favor of code-law against judge-law from 
such a review of recent litigation over elementary 
legal principles, seems to me to be irrefragable. But 
besides stating the law as it is, and thus putting an 
end to litigation over legal principles which ought to 
be deemed fundamental and well settled, the Civil 
Code also introduces some salutary amendments of 
the law. These, though few in number, are all in the 
direct line of progress and reform. Among these 
amendments, probably the most beneficial is that 
which enables a married woman to contract with per- 
sons other than her husband, as if she were single, and 
thus does away with the confusion arising from the 
present limitation to contracts referring to her sepa- 
rate business, or for the benefit of her separate estate. 
It was in advocacy of this change that I referred to the 
numerous recent decisions upon this branch of the 
law. : 

But Mr. Hornblower may justly claim that my 
personal relation to his argument is of less importance 
than the question of the intrinsic merit of the argu- 
ment itself. Let us then examine the logic of his 
reasoning. If I understand him rightly, Mr. Horn- 
blower’s argument reduced to the syllogistic form is 
as follows: Uncertainty and litigation were caused in 
the law of married women by the statutes called the 
Married Women Acts; the Civil Code is a statute; 
therefore the Civil Code will produce uncertainty and 
litigation. Admitting for the present, for argument’s 
sake, that the uncertainty and litigation complained 
of were caused by the Married Women Acts, our reply 
to his argument is short and simple: Firstly, the 
Married Women Acts were loose, unscientific statutes, 
covering only part of the subject with which they pur- 
ported to deal, and in this respect are probably the 
best illustrations of what a good statute ought not to be 
so that even if it were true that these acts created the 
uncertainty and litigation complained of, it could not 
logically be inferred that the same evils would result 
from aclear, systematic statute dealing with the whole 
subject as is done in the Civil Code; Secondly, the 
Civil Code is not a statute in the sense in which Mr. 
Hornblower uses the term. It will be discovered upon 
examination that much of the uncertainty and litiga- 
tion arising from the enactment of the Married Women 
Acts, grew out of the application of that absurd rule 
of statutory construction, that every legislative 
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amendment of the law must be construed strictly as 
in derogation of the common law. But it is expressly 
provided that the Civil Code shall not be construed 
strictly as an ordinary statute (section 3,156). By this 
provision the essential element of weakness in all 
statutory law is eliminated from the Civil Code, and 
the argument derived from the practical working of 
statutes in derogation of the common law cannot logic- 
ally be applied to the Civil Code. 

But is it true that the present uncertainty in refer- 
ence to the law of married women was caused by the 
adoption of the enabling acts? Mr. Hornblower 
admits that these acts were a necessity — pray why? 
If the law was fixed and certain before the passage of 
these acts, why introduce uncertainty by their enact- 
ment? The answer is patent; the certainty of the 
common law was the fixed rigidity of death. This 
renowned common law, whose glorious ‘flexibility ”’ 
every opponent of the Civil Code is wont to sing in rap- 
turous tones, could not divest itself of the doctrine 
of the total merger of the wife’s civil existence in that 
of the husband, a doctrine which sprang from the 
medieval union of sacerdotalism and feudalism. 
Although the equity judges, with their rules derived 
from the codified civil law of Rome, endeavored to 
bring the legal status of married women into harmony 
with the spirit of the nineteenth century, their efforts 
were all in vain. The so-called ‘flexible’? common 
law clung with “inflexible” tenacity to its medieval 
doctrine, and opposed with ‘inflexible’ determina- 
tion every attempt to clothe married women with the 
civil rights of responsible beings. 

The common law in clinging to this dead doctrine, 
became petrified itself. To galvanize the dead spirit 
of the law into life, the Married Women Acts were 
passed. But lo and behold! This “flexible ’’ common 
law would not be roused into new life. It still holds 
on with a veritable death grip to the anachronism of 
the wife's merger in the husband, and is killing the 
very life of those statutes which were intended to give 
it new life. And soit has come about that the Mar- 
ried Women Acts, twisted and distorted by judges 
imbued with the spirit of the common law, have been 
prevented from accomplishing completely the object 
for which they wereenacted. I admit that much liti- 
gation has grown out of the enactment of these acts. 
But this litigation merely incorporates the struggle of 
the common law against the removal of a dead and 
withered doctrine — the struggle of the spirit of the 
middle ages against the light and progress of the pres- 
ent age. We may therefore justly claim that the liti- 
gation complained of is the result of the narrow in- 
flexible spirit of the common law, and is not directly 
attributable to the statutes referred to. Mr. Horn- 
blower protests against the amendment of the law 
effected by the Civil Code upon this subject as being 
revolution and not codification. Has Mr. Hornblower 
examined the hetrogeneous mass of decisions upon the 
law of married women evolved by the Court of Ap- 
peals within the last few years? I doubt whether he 
will claim, after such examination, that the law upon 
this subject can be codified, in the sense in which he 
employs theterm. Mr. Hornblower interprets codi- 
fication to mean a systematic statement of the law as 
itis. But upon this subject there is at present no law, 
only chaos, In such a condition of affairs it is the 
proper function of a code to announce a clear and 
simple principle which shall be in harmony with the 
spirit of the age. Thisis accomplished by the pro- 
posed Civil Code. Mr. Hornblower may call this revo- 
lution. Call it what you please, it is in fact nothing 
but the reestablishment of order out of anarchy. I 
for one I am not frightened by the term revolution. If 
this be revolution, then I prefer the revolution of the 





law to the mummified rigidity of the law,which existed 
before the enactment of the enabling acts, and to the 
chaos of the law, which exists to-day. 

JOHN FRANKENHEIMER. 
New York, March 31, 1884. 


Mr. GorpPp TO Mr. HORNBLOWER. 
Editor of the Albany Law Journal: 

Your correspondent, in the communication in which 
he so alarmingly repeats my name, deals with one sin- 
gle illustration in an article, containing a good many 
more, to which he offers no objection. With regard to 
this one, I have only to say that the object in address- 
ing it was to show how the absence of a code, by leav- 
ing us without any standard for distinguishing the 
important doctrines of the law from the unimportant, 
obliges me vainly to travela hundred miles in search 
of adecision, for the purpose of citing it, which, if we 
had acode to cite, would deservedly rank as an unim- 
portant gloss, the absence of which would have no ap- 
preciable effect on the decision of the tribunal. 

Respectfully, 
C. GOEPP. 
New York, March 31, 1884. 





NOTES. 

Those Canada law journalists are a very sensible 
class of men. The Canada Legal News says: “ We 
may,as a far-away outsider—an Arctic bear or any 
thing else you choose--say that the American Law Re- 
view, the ALBANY LAW JouRNAL, the Criminal Law 
Magazine, and one or two more, are a credit to the 
profession.’’——We copy on our third page to-day an 
exceedingly interesting, as well as able, article by the 
leading organ of the bar of this State, the ALBANY 
Law JourNAL. It ison the subject of codification, 
which has been lately forced upon the attention of the 
people of this State by the stubbornness, malice, and 
narrow selfishness with which certain old fogy-lawyers 
have fought the execution of the command of our 
State Constitution that the laws shall be codified. 
The LAW JourRNAL displays its high legal ability, its 
dialectical power and its faculty of humor, in the ease 
with which it exposes the sophisms of the lawyers who 
vainly fight the reform and simplification of the laws. 
A subject which concerns every intelligent good citi- 
zen is treated with a simplicity, skilland interest that 
will make the reading of the article we copy a pleasure. 
—New York Mail. The American Law Register for 
March contains a leading article on Demurrage, by 
Theodore M. Etting, and the following cases in full: 
Jolliffe v. Baker (Q. B. Div.), on error in quantity in 
contract for purchase of land, with note by Edmund 
H. Bennett; Dickinson v. Coates (Mo.), on assignment 
of deposit by check, with note by Christopher G. 
Tiedeman; Nicholson v. Coombs (Ind.), on alteration 
of note by adding maker, with note by W. W. Thorn- 
ton; First National Bank of Nevada vy. Bryan (lowa), 
on defense of duress as against bona fide purchaser of 
note, with note by M. D. Ewell.—lIn Grunson v. 
State, 89 Ind. 533, Elliott, J., one of the ablest judicial 
writers in this country, remarks: ‘“* We know that 





there has been much discussion upon the subject of 
larceny, and that many subtle distinctions have been 
made, but these discussions are for the most part, as 
profitless as the ancient theological discussion whether 
angels could dance on the point of a needle.” 
to say, we suppose, a needless discussion. 


That is 
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CURRENT TOPICS. 





\ R. Leonard A. Jones, the "well-known legal 
I author, is preparing an Index of Periodical 
Legal Literature, and is desirous of obtaining the 
names of unsigned leading articles in this journal. 
The contributors of such articles will confer a 
favor by sending their names to Mr. Jones, 209 
Washington street, Boston, Mass. 


A correspondent takes us to task for saying that 
“whatever is said of General Butler must gen- 
erally be against him,” but that “he isa capital law- 
yer, one of the very ablest of the present time,” and 
accuses us of gross inconsistency in these state- 
ments, apparently not being able to see how a man 
can be a good lawyer, and yet be a bungling gen- 
erai, a demagogue, an insincere and designing poli- 
tician, and a person of low moral tone. Our cor- 
respondent is unlawyer-like in failing to give due 
effect to our ‘‘ generally.” We think that being a 
good lawyer does not include all the cardinal vir- 
tues nor cover a multitude of sins. Especially we 
think that ‘‘ generally ” General Butler is all wrong, 
not only in a military but in a civie sense. We 
admire the man’s prodigious abilities, but we have 
very small respect for his public career and morals— 
no more than we have for those of Napoleon the 
First, for example. 


Even Mr. Justice Gray himself can hardly fail to 
be amused by our correspondent, ‘‘ The Modern 
Webster,” who writes in another column about 
Implied Powers in the Federal Constitution. The 
opinion criticised appears to be rather unpopular, 
but it seems to us to deal with a subject political 
rather than legal. We should suppose that Mr. 
Carter might deduce, from the conflicting and 
fluctuating decisions of the Supreme Court on con- 
stitutional questions, a very potent argument 
against written Constitutions. But after all, if it is 
difficult to obtain agreement and consistency in de- 
cisions upon a written rule, how can we hope for 
any thing better for an unwritten rule? We com- 
mend this query to ‘‘The Modern Webster,” who 
although one of the greatest wits in the legal pro- 
fession, is a strong opponent of general codification. 
We would by no means insinuate that 

“Great wits to madness sure’are near allied, 
And thin partitions do their bounds divide.”’ 


The Denver Law Journal deprecates the admission 
of women as lawyers on the ground that there are 
already “too many old women practicing law, even 
among male practitioners.” We hope the Journal 
means no double entendre when it says there is dan- 
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ger of “miscarriage of justice” when one counsel is 
a young and pretty woman. We are glad to see 
the Journal candidly confessing that the potent 
argument against women lawyers is the jealousy of 
the male lawyers. It says: ‘‘Suitors will be nat- 
urally inclined to employ a pretty woman lawyer to 
plead their cases, relying on the effect of beauty, 
and the winning way natural to women. This of 
course puts a man lawyer on an unequal footing 
with this woman competitor. If therefore women 
are to be admitted to practice law, we suggest that 
they be permitted to practice only in courts pre- 
sided over by a woman, and before a jury composed 
of women. We do not object to a woman practic- 
ing law, but she should not be permitted to do go, 
if an unfair advantage is given her over her male 
competitors. A woman would never have an unfair 
advantage before a jury composed of women.” As 
there are as many women as menin the world, they 
ought to be willing to take their chances. Let 
there be a “survival of the fittest.” Now we are 
not jealous — not even of our good-looking, clever, 
and successful rival, the editor of the Chicago Legal 
News. 


The legal profession of this State will find a great 
deal of interest fin the Memorial of the Old City 
Hall in this city, prepared by Messrs. Henry Smith, 
Hamilton Harris, and W. C. McHarg, in pursuance 
of the direction of Justice Westbrook, at the sug- 
gestion of the bar of this county. The old city 
hall was completed in 1832, and was destroyed by 
fire on the 10th of February, 1880. The Memorial 
speaks of “the pure white marble walls so pleasing 
to the eye, the Dorie columns simple in their clas- 
sic dignity and crowning all the gilded dome, so 
long an object of pride to citizens and an attractive 
picture to the traveller or tourist as he approached 
this ancient capital.” Did Boston get their idea 
of its gilded dome from our city hall? We ask for 
information, The Memorial continues: ‘There 
was but little ornamentation to the interior of the 
building, yet the artistic or esthetic was not 
wholly wanting. <A full length statue of that dis- 
tinguished statesman and lawyer, Alexander Hamil- 
ton, stood in the centre of the upper hall between 
the court room and the common council chamber. 
And upon one of the sides of that hall was a bas- 


relief of another of New York’s eminent statesmen, 


DeWitt Clinton, with a view of the primitive canal 
boat in the distance, and on the opposite wall a 
like figure of Sir Walter Scott in like style of art, 
but whether so placed in honor of his official rank 
as deputy sheriff of Selkerkshire, or as a tribute of 
respect to the author of Marmion and Waverly, we 
are not at this distance of time able to determine.” 
We hope these plaster glories have been duly pre- 
served. They could hardly be more unsubstantial, 
if less artistic, than the Hunt cartoons in the new 
Assembly chamber. The Memorial does not speak 
in glowing terms of the interior of the new city 
hall. We have no acquaintance with the interior, 
but in exterior the new edifice seems to us one of 
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the most beautiful municipal buildings in this 
country. 


The anticipated cyclone from the far West, in re- 
gard to the judges’ gowns, has at last struck us. 
The Denver Law Journal says: ‘‘The judges of 
the Court of Appeals of the State of New York 
have yielded to the importunities of our contem- 
porary, the Albany Law Journat, and a few mem- 
bers of the bar, and have adopted silken gowns as 
their judicial robes. Must we assume that the silk 
robe will add weight to the opinions hereafter an- 
nounced by that court? Facilis descensus averni, 
etc. In the West this act wilf cause the 
opinions of the New York court to be viewed 
with suspicion, and the fact of their yielding 
be regarded as an indication of weakness on 
their part, which will detract much from their au- 
thority. If however the plutocratic members of the 
bar of New York are satisfied with their judges 
aping the English customs in this respect, we have 
no reason to grumble.” This is the hardest blow 
up to date. That Virgilian quotation is really un- 
kind, And why ‘‘plutocratic” ? Perhaps because 
of the descent to Avernus, It isa little relief to turn 
to Sam Slick, whose commentary on gowns is recalled 
to us by the Canadian Law Times; “ ‘Silence!’ 
said the sheriff, and all was as still as moonlight. 
It looked strange to me, you may depend, for the 
lawyers looked like so many ministers all dressed in 
black gowns and white bands on, only they acted 
more like players than preachers, a plaguey sight. 
But, said I, is this not the case in your country — is 
there not some sort of professional garb worn by 
the bar of the United States, and do not the bar- 
risters and the court exchange those salutations 
which the common courtesies of life not only sanc- 
tion but imperatively require as essential to the pre- 
servation of mutual respect and general good breed- 
ing? What on airth, said the clockmaker, can a 
black gownd have to do with intelligence ? Them 
sort of liveries may do in Europe, but they don’t 
convene to our free and enlightened citizens. It’s 
too foreign for us, too unphilosophical, too feudal, 
and a remnant of the dark ages. No, sir; our law- 
yers do as they like. Some on’em dress in black 
and some in white; some carry walking-sticks and 
some umbrellas, some whittle sticks with pen- 
knives and some shave the table, and some put their 
legs onder the desks and some put ‘em a-top of 
them, just as it suits them. They set as they please, 
dress as they please, and talk as they please; we are 
a free people. I guess, if a judge in our country 
was to order the lawyers to appear all dressed in 
black, they’d soon ax him who elected him di- 
rector-general of fashions, and where he found 
such arbitrary power in the Constitution as that, 
committed to any man.” 


An apology is due Mr. John Cotton Dana for a 
misprint of his middle name in the signature of his 
article on ‘‘ Responsibility,” ante, 248. Anerror in 





so staple an article as Cotton ought not to have oc- 
curred, but it is after all probably self-evident. 


In a recent charge to a grand jury Justice Daniels 
contrived to vary the usual monotonous recital of 
the cardinal sins of usury, lotteries, etc., and spoke 
in terms of severe reprehension of the customary 
methods of selecting jurors. Perhaps the grand 
jury could not very well help the manner of their 
own selection, or provide for the proper selection 
of future juries, but the occasion was convenient 
for the promulgation of the judge’s views, which 
we have no doubt were excellent, and having heard 
one of his ethical discourses to a jury we can imag- 
ine the severity and plainness of his remarks. 
About the first thing necessary to the reformation 
of our jury system isto prevent all the decent and 
intelligent men in the community from getting ex- 
cused. We do not know any reason, for example, 
why a manufacturer should be excused; if he has a 
great many men in his employ he owes the greater 
duty to the community which protects him in his 
large interests. The true way to reform the jury 
system is the same which is essential to the re- 
form of politics. Compel good citizens to do their 
duty, and not defend or encourage them in shirk- 
ing it. It is all very well for men to whine about 
the criminal disorder of the country, but we should 
think better of these virtuous citizens if they would 
put the right men into office, and pay their taxes 
like honest people, and not squirm and wriggle to 
escape jury duty. The laziness, indifference, dis- 
honesty, and selfishness of the best people in the 
community are chargeable with much of the 
wrong-doing of the worst. 


oe 


NOTES OF CASES. 


In Moebus v. Becker, New Jersey Supreme Court, 
November, 1883, 7 N. J. L. J. 104, two minors went 
gunning together, and one threw up stones for the 
other to shoot at, and the shooter’s gun being cocked 
it went off accidentally and wounded the stone- 
thrower. ‘‘ The boys were friends, enjoying a holi- 
day together, drank some ‘Russian bitters,’ were 
inexperienced and unsuccessful as gunners.” Held, 
a question of negligence for the jury. The court 
said: ‘*The duty which a person lawfully carrying 
fire-arms owes to others is not different from that 
which is imposed on all who have control of any 
hurtful thing, except in the degree of care to be ex- 
ercised. As fire-arms are more than ordinarily dan- 
gerous when loaded, those who handle them are 
bound to use more than ordinary care to prevent 
injury to others. The cases cited in the plaintiff's 
brief of actions for injuries caused by the explosion 
of fire-arms, and many others are found in the notes 
to Morgan v. Cox, 22 Mo. 873, collected in 1 Thomp. 
Neg. 238. Beginning with the leading case of 
Weare v. Ward, Hob. 134, all hold a strict rule of 
accountability for the want of extraordinary care in 
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their use, but in no case is it said that where persons 
are gunning voluntarily together each may be held 
responsible for every accident or mishap that may 
occur to the other, while thus engaged; or that it is 
necessarily negligence to carry a gun cocked when 
in pursuit of game, or that in passing through brush, 
crossing ditches, climbing fences, or resting upon 
them, the gun must be uncocked; nor if one should 
pass in front of the other by his request, or on his 
own motion, and by stumbling or falling the gun of 
the other is discharged and a wound inflicted, that 
the only question to be considered by the jury is the 
amount of damages to be paid, and that negligence 
will be inferred as a presumption of law. Each 
case must stand upon its own peculiar facts, and 
rational rather than distinctive legal conclusions 
must usually be drawn from them. Whether in 
this case the damage to the defendant was the re- 
sult of the pointing of the gun, or the accidental 
turning of the rail of the fence, causing the defend- 
ant to fall, and the discharge of the gun, as he has 
testified, was a question for the jury, and not for 
the court.” 


In Insurance Co. v. Carpenter, 39 Ohio St. 264, it 
was held that an agreement to pay lawful interest 
in advance is usurious. The court said: “It is 
contended by the learned counsel for the plaintiff 
in error, that the statute fixes the rate of interest 
and not the time of payment, and that as a contract 


to pay the rate semi-annually is not usurious, there 
is no principle that would prevent the contract 
from providing for the payment of the rate semi- 


annually or annually in advance. This means 
neither more nor less than that the borrower may be 
bound to pay interest at a stipulated rate of eight 
per cent per annum upon money of which he has 
never had the use, and yet the contract be free 
from usury. Interest for money is the reward or 
compensation which is paid by the borrower to the 
lender, or by the debtor to the creditor, for its use. 
If it is paid in advance or deducted at the time of 
the loan, the principal, of which the borrower is to 
have the use, is reduced pro tanto, and the lender 
should not be compensated for the use of money 
which in fact he has not loaned. B., for illustra- 
tion, borrows and gives his note for $12,000, pay- 
able in one year after date, with interest at the rate 
of cight per cent per annum, and the interest is de- 
ducted in advance. He receives only $11,040, 
which he uses for one year; but as compensation 
therefor, pays the stipulated rate of interest on 
twelve thousand dollars. By computation ‘it will 
be seen that he has paid interest at the rate of eight 
and sixty-eight one-hundredths per cent on the 
amount which he has actually received. He has 
lost the use of the $960 held back by the lender, 
which he would have had, if the interest had been 
payable only after it had accrued or been earned. 
His payment of interest on the sum so deducted is 
without consideration, and solely for the benefit of 
the lender. A construction of the language of the 





statute as applicable to the rate of interest only, 
and not to the time of payment, which will permit 
the payment of interest at periods shorter than the 
time a note has to run, furnishes, in our view, no 
reasonable ground for the advancement of interest 
before it accrues or is earned. * * * The 
loans by banking institutions being for short peri- 
ods, and the difference between discount and in- 
terest being in consequence so inconsiderable, it is 
not unreasonable that the Legislature should dis- 
criminate between private lenders and banks and 
those who deal in commercial paper by way of 
trade. It is quite obvious that unless the practice 
of deducting interest in advance is limited to short 
loans as by bank discounts, the usury will become 
greater in proportion as the period for which the 
usury is taken becomes longer. Thus in a loan of 
one thousand dollars for twelve and a half years, at 
eight per cent per annum paid in advance, the prin- 
cipal will be exhausted in the interest deducted, 
and the borrower will receive nothing.” 


In Parker v. Stroud, 31 Hun, 578, it was held, 
that personal demand of payment of a note of the 
maker is valid as against the indorser, although 
not madeat the specified place of payment. The 
court, Brady, J., said: ‘The plaintiff insists that 
the prior demands are of no avail, inasmuch as they 
were not made at the bank where the note was pay- 
able. But this proposition should not be sus- 
tained, for the reason that the maker, when applied 
to personally, admitted his inability to pay, from 
which it is clear that there were no funds in the 
bank for the purpose. The presentation at the 
bank, if necessary as a matter of form, should then 
have been made, in addition to the personal de- 
mand, if the plaintiff designed to hold the indor- 
ser. He knew from the maker’s declaration that 
the note could not be paid, and he was therefore 
advised of the essential fact which put upon him 
the obligation to send notice to the indorser. * * * 
The demand at the bank was a mere form, the re- 
sult of which might readily be anticipated by the 
plaintiff, with his knowledge of the maker’s finan- 
cial condition, of which he had been advised, and 
it was an idle ceremony as to such result. It has 
not been declared in any case which has been 
found, that a presentation for payment, to the 
maker of a note payable on demand, is not an 
actual demand, although the note is payable at a 
particular place.” Daniels, J., concurred, doubt- 
ing, yielding, as he said, to the ‘superior wis- 
dom ” of his associates, 


———_+__——_- 


COMMON WORDS AND PHRASES. 
HOW — Inpicate.—In Coyle v. Com., Pennsyl. 
vania Supreme Court, January, 1884, the court 
said: ‘‘ Although the words ‘show’ and ‘ indicate’ 
are sometimes interchangeable in popular use, they 
are not always so, The present ordinary use of the 
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words discloses a difference in signification, and 
that difference is perhaps more recognizable when 
these terms are applied to the ‘law or to medical 
science. ‘To show’ is to make apparent or clear 
by evidence, to prove, whilst an ‘ indication ’ may be 
merely a symptom, that which points to or gives 
direction to the mind.” 

ALLEY-way.—In Hacke’s’ Appeal, Pennsylvania 
Supreme Court, January, 1884, the court said: “ An 


alley-way has a clear and distinct meaning. It is 
a way of less than the usual width of a street. It is 


generally understood to be an open and unobstructed 
way. An order to open and provide an alley-way, 
is not fulfilled by providing a passage-way through 
which a person may pass by opening and closing 
doors and gates. Such means of passage are not 
within the reasonable and natural understanding of 
an alley-way.” So it was held that an order to open 
and provide an alley-way is not fulfilled by provid- 
ing a passage-way over the land where the alley 
should be, through a store-room, along which a 
person may pass by opening and closing doors and 
gates. 

PASSENGER Surp.— A steam-tug, earry 
of guests gratuitously on a pleasure trip on a single 


ing anumber 


occasion is a ‘‘ passenger ship,” and liable to the 
penalty under the Merchant Shipping Act for not 
having a certificate. Board of Works v. Kidstone, 
Ir. Q. B. Div., January, 1884. The court 
‘** Neither does the fact of the ordinary employment 
being that of a tug-boat affect the question now for 
our decision. It is the user and employment of the 
vessel on the particular occasion which impresses 
her character on her at the time of that user and 
employment.” O’Brien, J., dissenting, observed: 
** What is the ordinary sense of the words? <A per- 
son going by a railway or a stage coach, ora steamer, 
anywhere, and paying his fare, would be called a 
passenger; but a person going out in a yacht or ina 
private coach would not usually, at all events, be so 
spoken of, just as a person who stopped at his 
friend’s house would not be called a lodger, though 
he was lodged. * * * The whole foundation of 
the argument for the Board of Trade, as it appears 
to me, rests upon the error that lurks in the mean- 
ing given to the use of the word ‘carry’ in the 
303d section. To carryis a term so common in 
the law as to have a defined meaning. It means 
carriage for profit. A person that carries fis a car- 
rier, and in the idea of a carrier hire is always in- 
cluded. Persons who are on board a ship by per- 
mission are not carried in a legal’ sense — they are 
not passengers, they are licensees. They have no 
right to remain, they have no regular destination, 
they may be put out anywhere. The law gives them 
no right of action for negligence. They are on 
board without any right or contract whatever, their 
legal presence perishes at any moment at the will of 
the owner.” 

Live Strocx.—A team ‘of horses may be “ live 
stock.” In Inman v. Chicago, etc., R. Co., 60 Towa, 
459, the court said: ‘‘ The appellant insists that the 
horses in question, harnessed and hitched to a 


said: 





wagon, and thus constituting a team, do not come 
under the designation of live stock. The word 
stock, as employed in agriculture, means, accord- 
ing to Webster, domestic animals or beasts collected, 
used or raised on a farm; as a stock of cattle or of 
sheep — called also live stock. Now, whilst it may 
be admitted that the term stock does not embrace 
the idea of a team, it cannot, nevertheless, be de- 
nied that the term team embraces the idea of live 
stock. The word team means two or more horses, 
oxen or other beasts, harnessed together to the same 
vehicle for driving. A team therefore is composed 
of live stock, and cannot exist without it. It would 
be exceedingly technical to hold that two horses, 
when harnessed and hitched together to a wagon, 
cease to fall under the designation of live stock.” 
RUNNING AT LARGE.— A team of horses running 
away are ‘‘ running at large.” In Inman v. Chicago, 
ete., R. Co., 60 Iowa, 459, the court said: ** The 
appellant further insists that the team was not 
running at large, as contemplated in the statute. 
In Welsh v. CL B. & Q. Ry Co. 53 Towa, 632, it 
was held that the jury was warranted in finding 
that a horse was running at large which had on a 
bridle with the rein over his head, and a halter rope 
which was untied and dragging. In that case an 
instruction, as follows, was approved: ‘The words, 
‘running at large,’ as used in the statute, import 
that the stock are control of the 
owners; that they are not confined by inclosures to 
a certain field or place, nor under the immediate 
care of a shepherd or herdsman; that they are left 
But where an ani- 


not under the 


to roam wherever they may go. 
mal escapes from the control of the owner, and can 
not be caught by the owner, then’such animal would 
be running at large within the meaning of the 
statute.’ We are content with the doctrine an- 
nounced in the foregoing case. Under it there can 
be no doubt that the horse in question in this case 
was running at large when it received the injury 
complained of.” 

ApnimwEe.— To ‘abide’ the order of the court 
means to obey. In Jackson v. State, 30 Kans. 88, the 
court said: ‘‘ Now the word ‘abide,’ as used in the 
statute, means obedience, compliance. In J/odge v. 
Hodgson, 8 Cush. 297, Shaw, chief justice, in an 
action on a similar bond, uses these words: ‘ We 
have already said that the condition of the defend- 
ant’s original obligation was to abide the final order 
of the court. To ‘abide,’ we think, as used in this 
statute, is to ‘ perform,’ to ‘execute,’ to ‘conform 
to,’ such order. Taylor v. Hughes, 3 Greenl. 433.’” 

ApPpENDAGE.— A well may be an appendage to a 
school-house. In Hemme v. School District, 30 Kans. 
877, the court said: ‘‘ Section 25, article 4, chapter 
122 of the Laws of 1876 (Comp. Laws of 1879, p. 
830), provides that ‘the district board shall provide 
the necessary appendages for the school-house dur- 
ing the time a school is taught therein.’ Unless this 
language can be construed so broadly as to author- 
ize the school board to construct a well, or a fence, 
or a privy upon the ground supon which the school- 
house is situated, it would seem that neither the 
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board nor the school district itsélf has any authority 
to construct any such improvements. We would there- 
fore think that the Legislature must have used the 
word ‘ appendage’ in said section 25, and also in sub- 
division 5, section 11, article 3, of said chapter, in a 
very broad and comprehensive sense, and intended to 
include these improvements, as well as many other 
things which might come within the general defini- 
tion of ‘appendages.’ Webster defines the word 
‘ appendage’ as ‘ something added to a principal or 
greater thing, though not necessary to it, as a por- 
tico to a house.’ Worcester defines the word as 
‘something added, attached, or annexed; a con- 
comitant.’? As before stated, we think the word 
ought to be construed broadly, so as to include a 
well constructed on the same premises on which the 
school-house is situated.” 

Present Trme.— In State v. Rose, 30 Kans. 501, 
the court said: ‘‘‘ Present time’ usually means a 
period of time of some appreciable duration, and 
generally of some considerable duration. It may 
mean a day, a year, or a century. We often speak 
of the present century and of future centuries. ‘ Pre- 
sent time ’ usually means some period of time within 
which certain transactions are to take place; and 
‘future time’ usually means a period of time to 
come after such present time, and after the period 
of time when such transactions have actually taken 
place.” 

CarriAGE.— A police magistrate in London has 
recently held that a ‘‘ perambulator,” or baby car- 
within the statute prohibit- 


riage, is a ‘‘ carriage” 
ing ‘‘any cart or carriage, sleigh, truck or barrow 
upon any footway,” 7. e., sidewalk. The London 
Journal “This decision will carry 
dismay into the nursery, * * * We agree that 
two perambulators are an obstruction, and that 


Law says: 


nursemaids combining in the attack will often 
trample the toes of passers-by under their chariot 
wheels. But if one perambulator is a carriage in 
the obstructive sense, so is a toy wheelbarrow or a 
child’s horse.” 

Bustness.— A covenant not to carry on any 
‘* business ’’ on demised premises is broken by using 
the premises as a home for working girls, without 
compensation. oils vy, Miller, Ch. Div., March 8 
1884. Pierson, J., said that a “ business ” might be 
carried on without money being received; and he 


? 


stated that in his opinion that was a business which 
was carried on by any person in addition to or as 
diverse from his ordinary domestic life. 

Reticious Worsuip.—In State v. Morris, 59 N. 
H. 536, it was said that this term has no technical 
meaning; and so it was left toa jury to say whether 
a temperance camp-meeting, opened with prayer and 
reading of Scriptures, and accompanied by singing 
of religious hymns, was an assembly for “ relig- 
ious worship.” 





STATUTORY CAPACITY OF HUSBAND AND 
WIFE TO CONTRACT TOGETHER, 


ee word * contract ’’ in this article includes (1) ex- 

ecutory contracts or contracts proper; (2) executed 
contracts or transfers; (3) and transfers without con- 
sideration, or gifts. 

Under the unwritten common law contracts between 
husband and wife are absolutely void at law, because 
a wife has no capacity to contract at all, and because 
husband and wife being one, any contract between 
them is void for want of parties. (1) But in equity 
where the duality of husband and wife has always been 
recognized and where a wife has always had a limited 
capacity to coutract as to her separate property, con- 
tracts between husband and wife if equitable are 
valid. (2) Such contracts are not however discussed 
in this article, but only the validity of contracts as far 
as respects capacity between husband and wife under 
statutes. 

The statute the effect of which is in question may 
refer (1) expressly to contracts between husband and 
wife, Or (2) simply to contracts of married women. 

1. Some statutes expressly prohibit contracts (3) or 
some contracts (4) between husband and wife; others 
expressly authorize them. (5) A statute prohibiting 
contracts between husband and wife destroys their 
prior capacity only so far as such capacity is expressly 
referred to or as is necessary to secure the efficiency of 
the statute. (6) A statute authorizing contracts be- 
tween husband and wife generally includes all con- | 
tracts each could make with a third party, but if it 
specifies certain contracts the capacity it gives is con- 
fined to these. (7) If annexed to a general statute em- 
powering a married woman to contract there is a 
clause excepting certain specified contracts with her 
husband, such statute gives her power to make all con- 
tracts with her husband, but those excepted, which it 
enables her to make with third parties.(8) Thus,under 
the Alabama statute, which provides that a married 
woman may contract but may not makea contract of 
sale with her husband, she may make any other con- 
tract with him and receive gifts from him,(9) and 
under the Maryland statute, which provides that a 
married woman may acquire property except from her 
husband in prejudice of his creditors’ rights, she may 
acquire property directly from her husband when his 
creditors are not affected; (10) but a statute like that 
of Iowa(11) authorizing transfers between husband 
and wife does not authorize personal contracts. (12) 





(1) Scarborough y. Watkins, 9 B. Monr. 540, 545 ; Johnson v. 
Stillings, 36 Me. 427, 428; White v. Wager, 25 N. Y. 328, 332, 
333; 32 Barb. 250. 

(2) Wallingsford v. Allen, 10 Pet. 583, 593, 594; Dale v. 
Lincoln, 62 Ill. 22, 26; Stockett v. Halliday, 9 Md, 480, 498 ; 
Loomis v. Brush, 36 Mich. 40. 46; Winnas vy. Peebles, 32 N. Y. 
423, 426. 

(2) Ala. Code, 1876, § 2709 ; Mass. P. S. 1882, p. 819, § 2; Bas- 
sett, 112 Mass. 99, 100. 

(4) La. Civ. Code, i875, §§ 2326, 2327; Minn. St., 1878, p. 769, 
§4. 

(5) Cal. Civ. Code, 1881, 22 158, 159; Pa. Pur. Dig. 1872, p. 
1007, § 21. j 

(6) See Ingoldsby v. Juan, 12 Cal. 564, 575,” 576: Maclay v. 
Love, 25 id. 367, 381, 382. 

(7) Jenne v. Marble, 37 Mich. 319, 323; See Stevroufeltz v. 
Frickey, 34 Md. 569, 571; Robertson v. Bremer, 24 Miss. 242, 
244. 

(8) Goree v. Walthall, 44 Ala. 161, 164, 165; Trader v. Lowe, 
45 Md. 414; Gregory v. Dodds, 60 Miss. 549, 552; Whitney v. 
Wheeler, 116 Mass. 70. 

(9) Goree v. Walthall, 44 Ala. 161, 164, 165; Goodlett v. Han- 
sel, 66 id. 151; Harden v. Darwin, id, 55. 

(10) Trader v. Lowe, 45 Md. 1, 14. 

(11) Towa R.'C., 1880, § 2206; but § 1935, may authorize them; 
Robertson, 25 lowa, 350, 355. 

(12) Jenne v, Marble, 37 Mich, 319, 321." 
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There are statutes on this subject like that of Kan- 
sas, (13) the effect of which must be purely specula- 
tive. 

2. Married Women Acts not referring to contracts 
between husband and wife, but giving a married 
woman the capacity to contract with the assent or 
joinder of her husband, (14) do not enable her to con- 
tract with her husband, (15) except perhaps when as- 
sent alone is required to trausfer property to him in 
equity. (16) Thus, where a married woman can con- 
vey only by joint deed with ber husband such a joint 
deed to her husband is void; (17) and where she can 
jointly with her husband make written contracts (18) a 
promissory note by husband and wife to husband is void, 
(19) but wherea married woman may assign her prop- 
erty with the assent of her husband such an assignment 
may be valid in equity.(20) Whether a general statute 
enabling a married woman to contract as if wnmar- 
ried, (21) enables her to contract with her husband is 
disputed, (22) on the one hand it is said that the in- 
capacity of husband and wife to contract together is 
an incapacity of the husband as well as of the wife 
aud is not renewed when the incapacity of the wife 
alone is destroyed, (23) that contracts between hus- 
band and wife are void not only because one of the 
parties is under disability, but because both parties 
are one, (24) and therefore are not made valid by a 
statute which simply removed that disability, (25) that 
the rule is well settled that Married Women Acts do 
not affect the unity of husband and wife, (26) and by 
this rule a married woman’s enabling act changes the 
status of wives only toward third persons unless it 
refers expressly to her husband. (27) On the other 
it is assumed that the Legislatures intended to include 
contracts with busband. (28) The former is the cor- 
rect, but the latter the best established view. It is 
cousistent with both views that courts of equity,which 
have never recognized the disability from the unity of 
husband and wife, (29) should put contracts between 
husband and wife relating to her statutory separate 
estate on the same footing as contracts relating to her 











(13) Kans., C L., 1881, p. 539, § 3136. 

(14) Such as Md. R. C., 1878, pp. 482, 483, §8 20, 30. 

(15) Breit v. Yeaton, 101 Ill. 242, 262; Hogan, 89 id. 427, 433, 
434; Brooks v. Keaens, 86 id. 547, 549; Live v. Blizzard, 70 Ind. 
25; Kinneman v. Pyle, 44 id. 275; Scarborough v. Watkins, 9 
B. Monr. 540, 545; Gebb v. Rose, 40 Md. 387, 392. 

(16) See Whitridge v. Barry, 42 Md. 140, 151, 152. 

(17) Gebb v. Rose, 40 Md. 387, 392. 

(18) Such as Md. R. C., 1878, p. 482, 2 20. 

(19) Inference from cases, supra, n. 14. 

(20) Whitridge v. Barry, 42 Md. 140, 151, 152. 

(21) Such as Ill. R. S., 1880, p. 592, $ 6; Mich. R. S., 1882, 

6295. 


(22) That she can, see Bank v. Banks, 101 U. S. 240, 244, 245; 
Kinkead, 3 Biss. 405, 410; Wells v. Gaywood, 3 Col. 487, 494. 
Hamilton, 89 Ill. 349, 351; Robertson, 25 Iowa, 350, 355; Allen 
v. Hooper, 50 Me. 371, 374, 375; Jenne v. Marble, 37 Mich. 319, 
821, 323; Ransom, 30 id. 328, 330; Rankin v. West, 25 id. 195, 
200; Burdeno v. Amperse, 14 id. 91, 97; Alben v. Lord, 39 N. 
H. 196, 208, 204; Zimmerman v. Erhard, 58 How. Pr. 11, 13; 
Woodworth v. Sweet, 51 N. Y. 81. That she cannot, see 
Hoker v. Boggs, 68 Ill. 161, 163; Knowles v. Hull, 99 Mass. 562, 
564, 565; Lord v. Parker, 3 Allen, 127, 129; Aultman y. Ober- 
meyer, 6 Neb. 260, 264; Savage v. O'Neill, 42 Barb. 374, 379; 
White v. Wager, 25N. Y. 328, 330-334. 

(23) White v. Wager, 25 N. Y. 328, 333: denied, Burdeno y. 
Amperse, 14 Mich. 91, 87. 

(24) Supra, n. 1. 

(25) White v. Wager, 25 N. Y. 328, 333. 

(26) See full discussion of this rule, 12 Md. Law Record, p. 
3, March 1, 1884. 

(27) See cases cited, supra, n. 22. 

(28) Wells v. Gaywood, 3 Coi. 487, 494; cases, supra, n. 22. 





equitable separate estate, (30) especially as statutes 
creating separate estate are often simply declaratory 
of the unwritten law administered by courts of 


equity. (31) 
’ DAVID STEWART. 


BALTIMORE, MD. 
———— +> -— = 


PRESUMPTION OF NEGLIGENCE. 


N many cases circumstances attending an injury 
are of such a nature as to render it impossible for 
the party injured to offer any proof on the question of 
negligence other than that afforded by the accident 
itself. In all such cases it becomes necessary to deter- 
mine whether proof of the casualty and of the circum- 
stances under which it occurred, is sufficient to create 
a presumption of negligence and thus throw the bur- 
den upon the defendant to establish his freedom from 
fault. The leading case on the subject is Kearney v. 
London, Brighton & South Coast R. Co. The decision 
in the Court of Queen’s Bench is reported in L. R., 5 
Q. B. 411; and the decision of the Court of Exeche- 
quer Chamber on appeal affirming the judgment of the 
Queen’s Bench is reported in L. R., 6 Q. B. 759. The 
defendants were the owners of a certain bridge overa 
public highway. The plaintiff while passing under it 
was struck by a falling brick and injured. The bridge 
had been built three years. A train had passed 
overit just before the accident. The jury were in- 
structed that they might infer negligence from the 
bare circumstance that the brick fell from its place, 
but that they were under no legal obligation to find a 
want of care from that naked fact. The verdict was 
for the plaintiff. A rule was obtained to enter a non- 
suit on the ground that there was no evidence of negli- 
gence which would warrant the submission of the case 
tothe jury. Upon the argument the rule was dis- 
charged. Cockburn, C. J., iu delivering the opinion 
of the court said: “It is clear that it was incumbent 
on the defendants to use reasonable care and diligence, 
and I think the brick being loose affords prima facie 
a presumption that they had not used reasonable care 
and diligence. It is true that it is possible that from 
changes in the temperature, a brick might get into the 
condition in which this brickwork appears to have 
been, from causes operating so speedily as to pre- 
vent the possibility of any diligence and care applied 
to such a purpose intervening in due time so as to 
prevent any accident. Butinasmuch as our own ex- 
perience of these things is that bricks do not full out when 
brick work is keptin a proper state of repair, 1 think 
where an accident of this sort happens, the presump- 
tion is that it is not the frost of a single night or of 
many nights that would cause such a change in the 
state of brickwork as that a brick would fall out in 
this way; and it must be presumed that there was not 
that inspection and that care on the part of the defend- 
ants which it was their duty to apply.” Lush, J., in 
concurring, reaches this conclusion by the same chain 
of reasoning. He says: ‘ It is not a matter of common 
occurrence for bricks to come loose and to fall from the 
fabric to which they belong. There must be some cause 
for it; and no cause is assigned and there is no evi- 
dence whatever which would lead to the inference 
that the brick was suddenly jerked from its place. * * 
I think therefore in the absence of any explanation 
whatever of how it was the brick got so loose as to fall 
down on the passer by, the jury might reasonably 
have inferred that the company was negligent, and 
that if they had made a proper inspection they might 
(30) See Whitridge v. Barry, 42 Md. 140, 152; Hall v. Eccle- 


ston, 37 Md. 510, 820; infra, n. 31. 
(31) Jenne v. Marble, 37 Mich. 319, 323; Alben v. Lord, 39 








(29) Supra, n, 2. 


N. H, 196, 203, 204. 
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have found out the condition of the bridge.’ In the 
Court of Exchequer Chamber the judgmeut below was 
unanimously affirmed, and the reasoning on which 
that judgment was based was expressly sanctioned. 
Kelly, C. J., who wrote the opinion, said: “The 
learned chief justice in his judgment in the court 
below said res ipsa loquitur, and I cannot do better 
than to refer to that judgment.’’ The conclusion 
reached in this case is unquestionably sound as it rests 
upon a principle that commends itself to the mind of 
every one as being not only reasonable but also as 
more strictly logical than any other which might be 
invoked in this class of cases. When acasualty oc- 
curs which reason or human experience teaches us can 
or does very seldom if ever happen unless through the 
negligence of some person, it is certainly a fair infer- 
ence that the party who is responsible for carelessness 
in such a case has been guilty of some fault which has 
caused or contributed to the accident. Not only rea- 
son and principle, but convenience and justice sanc- 
tion this doctrine, for in many cases it would be ex- 
tremely difficult, if not impossible for the party injured 
to adduce any other evidence on the’question of negli- 
gence than that furnished by the accident itself and 
the circumstances surrounding it; while on the other 
hand it is nearly always possible and often very simple 
and easy for the defendant to rebut the presumption 
of negligence provided there exist the facts by which 
that presumption may be met and overthrown. This 
doctrine has been uniformly recognized and adopted 
both in England and in the courts of the States and of 
the United States. 

In Byrne v. Beadle, 2 Hurl. and Colt. 722, it was held 
that the mere fact that the plaintiff was injured by a 
barrel falling from the window of a shop into the high- 
way, created a presumption of negligence. VPollock, 
C. B., used the following language: *‘ It is the duty of 
persons who keep {barrels in a warehouse to take care 
that they do not roll out, and I think that}sucha 
case would beyoud all doubt afford prima facie evi- 
dence of negligence. A {barrel could nol roll out of a 
warehouse without some negligence.”? In Scott v. Lon- 
don Dock Co., 3 Hurl. & Colt. 596, the plaintiff was in- 
jured by some bags of sugar which fell upon him as he 
was passing defendant’s warehouse. Held, that these 
facts established a prima fucie case. The court based 
its decision upon the same principle of human experi- 
ence. ‘* But when the thing is shown to be under the 
management of the defendant or his servants, and the 
accident is such as in the ordinary course of things 
does not happen if those who have the management 
use proper care, it affords reasonable evidence, in the 
absence of explanation by the defendant that the acci- 
dent arose from a want of care.’’ The case of Gee v. Me- 
tropolitan R. Co., L. R., 8 Q. B. 161, is very similar*to 
that of Kearney v. London, Brighton & South Coast R. 
Co.(supra). The evidence showed that plantiff who was 
a passenger upon one of defendant’s trains,got up from 
his seat and put his hand on the bar which passed 
across the window of thecarriage, with the intention 
of looking out to see the lights of the next station. 
The pressure of his hand caused the door to fly open 
and he fell out and was injured. It was held by the 
Queens Bench, that the circumstances of the accident 
created a presumption of negligence, amd this decision 
was unanimously affirmed in the Exchequer. 

In Christie v. Griggs, 2 Camp. 80, the plaintiff was 
injured by the breaking down of defendant's coach. 
Having proved that the axle-tree broke, the plaintiff 
rested his case. It was insisted that no negligence had 
been shown, but Sir James Mansfield, C. J., ruled that 
a presumption of carelessness arose from the mere fact 
of the accident. 

In this country the authorities on the subject are 
quite numerous, many of them however are not di- 





rectly in point, as they are cases in which the question 
arose between a common carrier and a passenger being 
transported by it. There are in that class of cases two 
reasous for holding that the mere fact of the accident 
raises a presumption of negligence, which do not ob- 
tain in ordinary cases. In the first place a common 
carrier owes to the passenger an extraordinary duty 
and is liable for the slightest degree of negligence. It 
is therefore but reasonable that slight evidence should 
afford prima fucie proof of carelessness. Inthe second 
place it would be impossible in a majority of cases for 
a party injured under such circumstances to give any 
other evidence of negligence. The following are 
the cases in which the rule has been applied as against 
acommon carrier and in favor of the passenger. 
Denver, etc., R. Co. v. Woodward, 4 Col.1; Stokes v. 
Saltonstal/, 13 Pet. 181; Railroad Co. v. Pollard, 22 
Wall. 341; Balt. & Ohio R. Co. v. Wightman, 29 Gratt. 
431; Balt. & Ohio R. Co. v. Noell’s administrator, 32 
id. 394; Robinson v. N. Y.C. & H.R. R. Co., 20 
Blatch. 3388; Rose v. Stephens & Conduit Trans. Co., 
id. 411; Phila. & Read. R. Co yv. Anderson, 94 Penn. 
St. 351; Suldivan v. Railroad Co., 30 id. 234; George v. 
St. Louis, I. M. & S. R. Co., 84 Ark. 613; P. C. & St. 
Louis 2. Co. v. Thompson, 56 Ill. 1388; Wilson v. North- 
ern Pacific R. Co., 26 Minn. 278; McLean v. Burbank, 
11 id. 189; McMahon v. Davidson, 12 id. 357; Fay v. 
Davidson, 13 id. 523; Edgerton y. N. Y.C. & H. R. R. 
Co., 39 N. Y. 227; Curtis v. Rochester & Syracuse R. 
Co., 18 id. 534; Pittsburgh & St. Louis R. Co. v. 
Williams, 74 Ind. 462; Balt., etc., R. Co. v. Worthing- 
ton, 21 Md. 275; Youngs v. Kinney, 28 Ga. 111; Zemp 
v. W.& M. R. Co.,9 Rich. 84; New Orleans, ete., R. 
Co. y. Allbritton, 38 Miss. 242; Iron R.Co.v. Mowery, 36 
Ohio St. 418; Eagle Packet Co. v. Defries, 94 Tll. 598. 
In this last case it appeared that the plaintiff wus in- 
jured while passing ashore from defendant's boat, 
which had landed at a wharf, by the falling of the 
stage plank over which passengers walked in going 
ashore. It was held that the fallof the plank under 
these circumstances created a presumption that de- 
fendant had been guilty of carelessness in the per- 
formance of its duty. 

Thomas vy. Western Union Tel. Co., 100 Mass. 156, 
was an action for injuries to plaintiffs horses. It ap- 
peared that the accident was caused by one of the 
hind wheels of plaintiffs wagon becoming entangled 
with one of defendant’s wires ‘which the plaintiff 
found swinging across the highway at such a height as 
to endanger ordinary travel.’’ It was held that the 
fact that the wire was in such a position was prima 
facie evidence of negligence. 

In Mullen v. St. John, 57 N. Y. 567, the court de- 
cided that the mere fact that plaintiff was injured by 
the fall of defendant’s building created a presumption 
of negligence. The decision was founded upon the 
same elementary principle which forms the substance 
of all the adjudications on the subject, namely: That 
the occurence Of an accident, which will not ordinarily 
happen without carelessness, affords, in and by itself, 
apart from any other evidence, a presumption that 
negligence was the cause of the casualty in that par- 
ticular instance. This reasoning is expressed in these 
words: ‘* Buildings properly constructed do not fall 
without adequate cause. If there be no tempest pre- 
vailing and no external violence of any kind, the fair 
presumption is that the fall occurred through ade- 
quate causes such as the ruinous condition of the 
building which could scarcely have escaped the obser- 
vation of the owner. The mind is thus led to a pre- 
sumption of negligence on his part which of course 
may be rebutted.”’ 

In Lyons v. Rosenthall, 11 Hun, 46, the court held 
that the falling of a box which was being hoisted, af- 
forded prima facie evidence.of carelessness, 
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' In Smith v. British Packet Co., 46 N. Y. Supr. Ct. 86, 
affirmed in 86 N.Y. 408, it was held that the bare, fact 
that plaintiff was injured by the falling of berths on 
defendant’s vessel was prima fucie evidence of want 
of ordinary care. The court say; ‘‘The use of ordi- 
nary skill and of materials of ordinary strength would 
enable the builders of the structure that was meant to 
uphold the berths, to make it secure against the strains 
and shocks of a sea of not extraordinary violence. 
These means of this security being at the command of 
the owners of the steamship, the law presumes that 
there was negligence when the berths fell.”’ 

The plaintiff in Gerlach v. Edelmeyer, 47 N. Y. Supr. 
Ct. 292, was injured by the fall of an elevator under de- 
fendants’ control. The jury were instructed that they 
might find negligence from the simple fact that the ac- 
cident occurred under such circumstances. On appeal 
this instruction was held to be correct, the court dis- 
posing of the question in these words: ‘The learned 
judge charged that prima fucie the accident happened 
through Dittner’s ‘negligence, and that the burden of 
proof was on the defendants to show that Dittner was 
not negligent. This I think is acorrect statement of the 
law in this case. The elevator was under the manage- 
ment of defendants’ servants, {and in the ordinary 
course of events the accident would not have happened 
if their servant had been careful ‘The happening of 
the accident therefore affords evidence, in thejabsence 
of explanation, that the accident_happened from want 
of care.”’ 

The rule established by these authorities is very 
simple in itself. The real difficulty consists in deter- 
mining whether a given state of facts warrant its ap- 
plication. The question is of course always a question 
for the court. 

Guy C. HL. Coruiss. 
St. Pau, Mruyn. 
a oe 


LIBEL WRITTEN 
PLOYEE. 


PENNSYLVANIA SUPREME COURT, JANUARY 7, 1884. 


NEWSPAPER BY EM- 


Bruce vy. Reep. 

The proprietor of a newspaper is liable fora libel published 
therein by an employee having full charge of the depart- 
ment where it appears, though such publication was 
without the proprietor’s sanction or knowledge, and his 
liability is not limited to comp*nsatory damages. 
CTION for libel against defendants who 

proprietors of a newspaper known as the Pitts- 
burgh Commercial Guzette. The facts were these: 

A reporter of the paper called upon plaintiff Brace, 
a lawyer, and asked him to express his opinion as to 
the right of a landlord to levy upon goods of a sub- 
tenant. Plaintiff stated that a general rule could not 
be given; but that a person interested should apply to 
his own attorney for advice as to the matter. Shortly 
afterward this article appeared in the newspaper men- 
tioned. 

“David D. Bruce informs reporters that he consid- 
ers it unprofessional for him to open his mouth, ex- 
cept he sees or smells a fee somewhere. The query 
naturally arises in the mind of the reader, who pays 
him for his lengthy disquisitions in council? He must 
realize a splendid income from that source if he car- 
ries out his principles there as sedulously as he assumes 
to with reporters. Fortunately for the public, there 
are other lawyers whose views of professional etiquette 
do not coincide with Mr. Bruce’s.”’ 

This article constituted the libel coimplained of. 
Plaintiff offered evidence of the facts above set forth, 
and also of the corvversation between the reporter and 
himself and a subsequent report of it by the reporter 


were 





toone Palmer, that said Palmer had control of the 
column where the article appeared, without supervis- 
ion by the proprietors (who knew nothing of the 
article until after its publication). The purpose 
of the offer was to show malice on the part of Palmer 
and to enhance the damages. 

The evidence was not admitted, and the court 
charged ‘‘that if the defendants had no personal 
knowledge of the article before it was published, and 
in good faith did what was reasonable to make 
amends and reparation after the facts became known 
to them, this is not a case for punitive damages.”’ 

The verdict and judgment was $270 in favor of the 
plaintiff, and plaintiff took a writ of error. 

John Dalzell 
error. 


and S. A, McClung, for plaintiff in 


A, M. Brown, contra. 


Mercur, C. J. The defendants are the proprietors 
of a daily newspaper, called the Commercial Cazette, 
published in the city of Pittsburgh. This suit is to 
recover damages for the composing and publishing as 
editorial in the columns of that paper, an article re- 
flecting on the plaintiff, which the jury have found to 
be libellous. . 

The first and second specifications of error are to the 
rejection of evidence, of substantially the same char- 
acter, offered by the plaintiff. Whether the evidence 
was properly rejected depends on the liability of the 
defendants for the conduct of Dr. Palmer, who was 
one of the editors of the paper. A master is liable for 
the wrongful act of his servant when the injury is 
committed by authority of the master, either ex- 
pressly conferred or fairly implied from the nature of 
theemployment and the duties thereby imposed. 1 
Black. Com. 429; Wood Mast.and Serv., §279. He is 
liable for the act of his servant, within the scope of his 
employment, and incident to the performance of the 
duties intrusted to him, although the specific act of 
injury bein opposition to the express and positive 
command of the master. Id., § 305; Mechanics’ Bank 
v. Bank of Columbia, 5 Wheat. 326. This may be said 
to be the settled rule of law applicable to the liability 
of masters generally for the acts of their agents. 

The liability of the proprietors of a newspaper for 
the act of an agent, to whose management they have 
intrusted the paper, is more broad. The proprietor is 
presumed to have published the libel which appears 
therein, and in a criminal prosecution therefor, it is no 
defense for him to show that it was published without 
his knowledge and in his absence. Rex v. Walter, 3 
Esp. 21; King v. Gutch,1 Moody & Malk. 433; Roscoe 
Crim. Ev. (6 Am. ed.) 621; Commonwealth v. Morgan, 
107 Mass. 199. 

The material for this libel appears to have been 
drawn from the fact that a reporter of the paper 
sought to “‘interview’’ the plaintiff, and asked his 
opinion, for publication, on a question of law, which 
the plaintiff declined to give, and stated reasons 
therefor. The offers, infer alia, were to prove this 
conversation, and that it was reported to Dr. Palmer 
who was in the employ of the defendants; that he had 
the charge and management of the column, in which 
the article was published, not subject to the super- 
vision of the defendants; that he subsequently wrote, 
and the defendants published the libel in question; 
and that Palmer was pecuniarily irresponsible, and is 
now dead. The defendants objected to the evidence 
claiming it to be incompetent as the plea was “not 
guilty’ and the only question was that of publica- 
tion. They made no objection to proving the publica- 
tion of the libellous article, but claimed their liability 
was restricted to what they actually published. The 
court rejected both offers. 

If the defendants gave to Palmer such charge and 
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control of an editorial column, reserving no supervis- 
ion, he was practically authorized by them to write 
and publish therein any article he thought proper. 
The very purpose of his employment was to collect 
information and write articles for publication. If 
they imposed such duties upon him, and gave him 
such powers, limited only by his discretion, they are 
liable for injuries resulting from an act.of his, clearly 
incident to the performance of his duties, in the scope 
of his employment. He stood in their place. If the 
libel was written under the authority of his employ- 
ment, and in furtherance of their business, they are 
responsible whether the wrong resulted from his mere 
negligence, or from a wanton and reckless purpose to 
accomplish the business in an unlawful manner. Howe 
v. Newmarch, 12 Allen, 49; Ramsden v. Boston & 
Albany R. Co., 104 Mass. 117; Hawes v. Knowles, 114 
id. 518. Or from his willfulness. Wood Mast. and 
Serv. 576, 583. If Palmer were still living he might be 
sued jointly with them for this libel, or he and they 
might be sued separately. Odgers Libel and Slander, 
157, 294. Every one in any way connected in the pub- 
lication of a libel is equally responsible for all the 
damages which flow from that publication, id. 328. 

It is true it has been held that express malice in an 
employee who has written a libel, cannot be invoked 
to swell the damages against the employer, if he was 
ignorant of the publication and not negligent. Detroit 
Post Co. v. McArthur, 16 Mich. 447; Scripps v. Reilly, 
38 id. 10; Robertson v. Wylde, 2 Moo. & Roby, 101. It 
was however held in Goddard v. Grand Trunk I. Co., 
57 Me. 202, that whenever exemplary damages would 
be recoverable, if the act had been done by the master 
himself, they are equally recoverable when the act is 
done by his servant. Soin Wood Mast. and Serv., § 
323, itis said: ‘*In many instances it has been held 
not only that the master is liable for the wanton and 
malicious acts of his servant in the execution of the 
authority given him by the master, but also that in all 
such cases the wantonness and malice may be shown 
to enhance the damages,” citing Hawes v. Knowles, 
supra. This conclusion flows logically fromthe ground 
on which the liability of the master rests. If he so au- 
thorized the act that he commits it through the 
agency of another, he cannot claim exemption from 
any of the legal consequences flowing from the act. 

If this rule of law is applicable to any employer, we 
are unable to see why it shall not apply to the pro- 
prietor of a newspaper, who employs others to write 
for itscolumns. The proprietors do not always reside 
in the city in which the paper is published. They 
may be in foreign countries much of their time; they 
direct as to the general course to be pursued, but do 
not restrict the writers as to the specific means by 
which the desired end shall be reached. Ifthe pro- 
prietors are asked to give the name of the author of 
any article, and they refuse to do so, a person ag- 
grieved, as a general rule, has no means of ascertain- 
ing the name of the writer. If they are not held re- 
sponsible for what they cause to be written and pub- 
lished, every person connected therewith may escape 
those punitive damages which the law frequently im- 
poses. As was saidin Barrv. Moore, 6 Norris, 385. 
“The liberty of the press should at all times be justly 
guarded and protected; but so should the reputation 
of an individual,against calumny. The right of each 
is too valuable to be encroached on by the other.”’ 

The defendants are charged with having composed, 
as wellas having published the libellous article. It 
follows that evidence was admissible to prove, for the 
purpose of swelling the damages, the careless, reck- 
less, or wanton conduct of the employee in writing the 
article, in execution of authority given him by the de 
fendants. Under their plea of not guilty the defend- 
ants may prove in mitigation of damages the facts and 








circumstances which induced the writer to errone- 
ously make the charge, provided such facts and cir- 
cumstances do not tend to prove the truth of the 
charge made. 

It follows from reasons already given, the learned 
judge erred in charging, substantially, as matter of 
law, that if the defendants had no personal knowledge 
of the article before it was published, and afterward 
in good faith did what was reasonable to make amends 
and reparation, it was not a case for punitive damages. 
If the facts were found as stated they were for the 
jury to consider in mitigation of damages; but they 
should not be considered alone, as controlling such 
damages; they should be considered in connection 
with all the other evidence submitted to the jury 
justly tending to enhance the damages. 

We discover no error in the third and fourth assign- 
ments to correct. The language of the article did not 
expressly charge any fraudulent or corrupt conduct or 
motives. In the declaration the plaintiff put his con- 
struction on the meaning of the language used; the 
learned judge charged, if the jury found the meaning 
to be as there averred, it was libellous. 

The plaintiff has no just cause of complaint with this 
answer; besides the jury found the language to be 
libellous. There is uo merit in the fifth assign- 
ment. 

Judgment reversed, and a venire facias de novo 


awarded. 
sittipivetiatasiale acelin 


CONTRACTS OF INFANTS. 
NEW HAMPSHIRE SUPREME COURT. 


BARTLETT y. BAILEY.* 

A person seeking to avoid his contract on the ground of 
infancy, must account for what he has received under it 
by restoring or paying the value of whatever remains in 
specie within his control, and allowing for the benefit de- 
rived from whatever cannot be restored in specie. 
SSUMPSIT, to recoverthe price of milk sold and 

delivered to the defendant, who was a minoren- 
gaged inthe milk business. The milk purchased of 
the plaintiff was sold by the defendant to his custom- 
ers. The defendant pleaded infancy. 


Andrews, for plaintiff. 


Osgood, for defendant. 
CLARK, J. In Heath v. Stevens,48 N.T1. 251,252, Perley, 


C. J., said: “It is now extremely well settled, that if 
an infant would rescind his voidable contract, and re- 
cover back what he has paid underit, or compensa- 
tion for what he has done under it, he must first re- 
store the thing that he received under the contract, if 
it remains in specie, and within his control; or if not, 
must. account for the value of it. But; if what he has 
received has been consumed, or for any other cause 
cannot be returned in specie, he may recover for what 
he paid or did under the contract by deducting what 
he received, or the value of it, from the amount that 
he paid,-or from the value of the services which he 
rendered.’’ The principle thus declared to be firmly 
established is this, that a person seeking to avoid his 
contract on the ground of infancy must account for 
what he has received under it by restoring or paying 
the value of whatever remains in specie within his con- 
trol, and allowing for the benefit derived from what- 
ever cannot be restored in specie. This doctrine has 
been repeatedly recognized in actions brought to re- 
cover what has been paid, or compensation for what 
has been done, under contracts made by infants. No 
reason exists why it is not equally applicable to cases 
where infancy is set up asa defense. Whether an in- 


*To appear in 59 New Hampshire Reports, 
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fant is plaintiff or defendant in an action cannot 

affect his legal rights as to his contracts. In either 

case, the law affords him ample protection by making 
the benefit received by him the measure of his legal 
liability. This rule was declared, and the reasons sus- 

taining it fully stated, in the recent case of Hall v. 

Butterfield, 59 N. H. 354. Upon the authority of that 

case, the plaintiff is entitled to recover of the defend- 

ant the value of the benefit derived by him from the 
purchase of the milk of the plaintiff. 
Case discharged. 
MEANING OF WORD “ HEIRS” IN WILL, 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 
DIVISION, NOV. 2, 1883. 
Keay v. Bourton. 

A testator gave all his real and personal property to his 
children ‘‘ or their heirs.” Held, that the word * heirs” 
should be construed to mean the real representatives as 
regarded the real estate, and the next of kin according to 
the statutes of distribution as regarded the personal 
estate. 

CTION for the construction of the will of John 
Keay, deceased, and for consequent relief. The 
will contained the following provisions; 

“T give, devise, and bequeath unto my wife Eliza- 
beth Keay allthe property of which I may die pos- 
sessed, real or personal, upon trust to use and enjoy 
all such parts thereof as shall yield income during the 
term of her natural life, and after the decease of my 
said wife I request that the whole of my property be 
as equally divided as possible among all my children 
by my said wife, or such of them as may be then sur- 
viving, or their heirs. I also constitute, appoint, and 


ordain my said wife sole executrix to this my last will 


and testament.” 

The testator died in 1866, and his widow Elizabeth 
Keay died on the 26th of June, 1882. 

The testator had six children by his wife, five of 
whom attained the age of twenty-one years. The 
other child died in the testator’s lifetime. 

The testator’s heir at law and customary heir was 
his eldest son, John Keay. : 

Two of the testator’s daughters had married in his 
lifetime, and both of them had predeceased the testa- 
tor’s widow. Neither of those daughters had made 
any settlement or testamentary disposition of her 
property. Each of them left a family of children. 

The testator, at the time of his death, was possessed 
of certain freehold and copyhold property, and was 
entitled to certain moneys payable by railway com- 
panies for lands taken under compulsory powers. He 
had, in addition, certain chattels and other personal 
property. 

The questions which now came before the court for 
decision were, whether the “heirs,’’ whatever the 
meaning of that expression, of the daughters who had 
died in their mother’s lifetime, were entitled to share 
in the property with the three children of the testator 
who had survived their mother; and whether the 
word “‘heirs”’ must be construed strictly, or whether 
it designated the personal representatives as far as 
concerned the personal property. 

Prerson, J. (After reading the will and stating the 
facts.) The first contention was, that the three chil- 
dren of the testator who survived the widow take the 
whole of the property equally between them. I have 
already decided that that is not the true construction 
of the gift, but the gift is to be read as if the words 
had been “‘ among all my children or such of them as 
may be then surviving, and the heirs of such of them as 
may be then dead,” and upon further consideration I 
see no reason to alter that decision. The next ques- 
tion is, what is the meaning of the word “ heirs,”’ the 





gift including both real and personal property? Is the 
word “‘ heirs’’ used in the sense of persone designate, 
indicating the persons who would have been the heirs 
at law of the real estate if the deceased children had 
died intestate; or is it to be read in a qualified sense, 
so as to give the real estate to those persons who would 
in the event_of the intestacy of the deceased children 
have taken their estate, and the personal estate to 
their next of kin according to the statute of distribu- 
tions? I think this case is to be decided by authority, 
and by authority only. No doubt the word “heir” 
has a technical meaning, namely, the heir at law of 
real estate, and if there is nothing inthe will to show 
a contrary intention, the heir at law must take prop- 
erty as persona designata. The question therefore is, 
whether according to the authorities, the word ‘their’ 
is in such a case as the present to be restricted to its 
technical meaning, or whether the cases do not decide 
that the word is to be read in adouble meaning, that 
is to say, as the heir at law of real estate in relation to 
real estate, and as the persons who may be in a popu- 
lar sense, called the “‘ heirs’’ of personalty in relation 
to the personal estate. There are many cases on the 
subject, and the first to which I will refer is Vauz v. 
Henderson, 1 J. & W. 388. There alegacy of 2001, was 
given to A., and failing him, by decease before me, to 
his heirs.” ‘‘A. died before the testator, and Sir W. 
Grant, M. R., held that the legacy belonged to the 
next of kin of A. living at the time of the testator’s 
death. In other words, he held that the word “ heirs "’ 
was to be construed as meaning the next of kin or 
heirs of personalty. The next case to which I will 
refer is Doody v. Higgins, 9 Ha. App. xxxii, and that 
case, to my mind, is one of considerable importance, 
because it was decided by Turner, V.C., one of the 
judges who afterward, in the Court of Appeal,decided 
King v. Cleveland, 33 L. T. Rep. (O.S.) 340,in which the 
words “legal personal representatives ’’ in a bequest 
of personalty were construed as meaning “next of 
kin.” In Doody v. Higgins, the will, of John Adams, 
after directing the sale of the whole of his estates not 
before disposed of, and the calling in of his securities, 
“to pay the following legacies,” and specifying certain 
pecuniary legacies, was as follows: ‘The residue of 
my estates I estimate at about 6,000/, which be it more 
or less it is my desire that it be divided equally share 
and share alike amongst all the following persons, or 
their heirs, for ever,” andthe will then named the 
persons. The vice-chancellor said: ‘‘ The first ques- 
tion is, who were the persons intended by the testator 
to take under the disposition of the residue to ‘the 
following persons or their heirs.’ I have looked into 
the cases which were cited in the argument, and into 
many other cases upon this point; and I think that 
the words ‘ or heirs’ must be construed as words of 
substitution, and that the word ‘heirs * must be con- 
strued ‘heirs’ according to the nature of the property, 
that is next of kin, the property being given as money 
to the persons intended to take.’’ That case came 
afterwards, before Wood, V. C. (2K. & J. 729), upona 
question as to the form of the order, and the vice- 
chancellor, in his judgment, referred to Mounsey v. 
Blamire, 4 Russ. 384, and quoted from what was said 
by Sir John Leach, M. R., in that case: ‘‘ Where the 
word ‘heir’ is used to denote succession, there it may 
be well understood to mean such person or persons as 
would legally succeed to the property according to its 
nature and quality’’ (that, in the case of personal 
property, would of course include a widow), “as in 
Vaux v. Henderson, which has been principally relied 
upon in the argument; and in the familiar case ofa 
gift of personal property to a man and his heirs.” 
Wood, V. C., continued (2 K. & J. 736): He then goes 
on to say that where, on the other hand, the word is 
used not to denote succession, but to describe a legatee, 
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and there is no context to explain it otherwise, then 
the court will not depart from the strict sense of the 
word ‘‘ heir’’ —a remark which dves not apply to the 
present case, the decision of Turner, L. J., in this case 
having determined thatin the will before me the word 
‘heirs ’’ is not used to describe a legatee, and is not to 
be taken in its strict sense. The decision in Mounsey 
v. Blamire, 4 Russ. 384, is inapplicable to the present 
case, but it is clear from whatI have read that Sir 
John Leach’s view was, that in a case like the present, 
the parties entitled would be ‘“‘such persons as would 
legally succeed to personal property,” claiming ab in- 
testato. So in Gittings v. M’Dermott, 2 M. & K. 60, 
where there was aresiduary bequest to each of the 
testator’s sisters Mary and Sarah; and upon their 
deaths respectively to their ‘‘ heirs,’’ Mary and Sarah 
having died during the testator’s life, Sir John Leach, 
M. R., was of the opinion that the residuary gift did 
not lapse upon their death, butthat it went to those 
who would have taken it by succession had the person 
to whom the life interest was given survived the testa- 
tor. 2 Myl. & K. 73. They again would be the 
widow and other persons entitled under the statutes 
of distribution, and Lord Brougham expressed himself 
to the like effect in the same case when it came before 
him on appeal; speaking of ‘the heir of the person- 
alty ” (id. 76), as the person entitled; and again in a 
subsequent page headds this: “‘ It may be further ob- 
served that giving to A., and on his death to his heirs, 
refers to two things which must take place without 
any such provision—the death of A., and his heirs 
taking after him, that is the property going to those to 
whom the law gives it; so that it is only saying, let 
those take it who may be entitled to take.” Id. 81. 
Aud so again in Withy v. Mangles, 10Cl. & F. 253, 
Lord Cottenham, C., speaks of “ heirship according to 
the nature of the property.” He says: “A testator 
may indeed so express himself as to intimate an inten- 
tion that the rule of the statute should prevail, as in 
Stamp v. Cooke. So in Lowndes v. Stone, 4 Ves. 649, a 
gift of the residue of the estate and effects to ‘ next of 
kin or heir at law’ was held to include nephews with 
an uncle, the words implying heirship according to 
the nature of the property.’’ I read this passage as 
showing that not only the judges whose opinion he 
cites, but Wood, V.C., himself, was of opinion that 
you might, without any great impropriety, speak of 
“the heirs’? of personal estate as well as of “the 
heirs”? of real estate. There is a case of White v. 
Briggs, 2 Ph. 583, in which the word “family ’”’ was 
used, which is no doubt a word of large and flexible 
meaning. There the testator gave to his wife all his 
property for her life, both real and personal property, 
and he directed that at her death his nephew was ‘‘to 
be considered heir to all.my property not otherwise 
disposed of;’’ and the testator further directed that 
““whatever portion of my property may hereafter be 
possessed by him, shall be secured by my executor for 
the benefit of his family.’’ The will contained these 
further gifts: ‘‘ After the decease of my wife, my real 
property I leave to my nephew before montioned, his 
heirs and family, * * * * my nephew will further have 
the benefit of my personal property variously situated, 
and his heirs and family after him;"’ and Lord Cotten- 
ham having determined that in one part of the will 
the word “family ’ meant the “ heir at law’ as re- 
garded real estate, held that in another part of the 
will the same word meant the “ next of kin” in re- 
lation to personal estate. I think he would have had 
no difficulty in holding, that in agift of both real and 
personal estate, the word “heir’’ might have one 
meaning as to the real estate, and another meaning as 
to the personal estate — that it might mean the heir 
at law iu relation to the real estate, and the next of 
kin in relation to the personal estate. I next come to 





De Beauvoir v. De Beauvoir, 3H. L. Cas. 524, and I 
think it has no bearing on the present case, and cannot 
govern it. Lord St. Leonards came to the conclusion— 
and no one could have come to any other conclusion— 
that the person who was to take the real estate should 
also take the personal estate, and that when the testa- 
tor had shown an intention that the real estate and 
the personal estate should go together there was no 
rule of law that they must be separated. I now come 
to Smith v. Butcher, 10 Ch. Div. 113, and Wingfield v. 
Wingfield, 39 L. T. Rep. (N. S.) 227. To my mind 
Wingfield v. Wingfield is hardly distinguishable from 
the present case, and there Hall, V. C., came to the 
conclusion that the word “heirs” in the will then 
before him had two meanings, namely, heir at law as 
to real estate, and next of kin as to personal estate. 
Smith v. Butcher, which was decided by Sir George 
Jessel, M. R., is supposed in a great measure to decide 
the present case. There the will was this: a bequest 
“to the children of A. during their lives, and on the 
decease of either of them, his or her share of the prin- 
cipal to go to his or her lawful heirs.’’ The learned 
judge there held that the word “‘heir,’’ or the word 
* heirs,’’ had a technical meaning, and that there was 
nothing in the will to show that the technical meaning 
was not the true meaning of the testator. I do not 
think that that case does decids the case before me, 
but assuming that the decision was perfectly correct, 
I think it is still open to me to decide as I think I 
ought to decide, the present casein a different way. 
In Smith v. Butcher there was a gift to tenants for 
life, with remainder over to their lawful ‘‘heirs.”’ It 
may well be that in such acase you ought to read the 
word ‘‘ heir’’ in its strictest sense, and to say that the 
heir takes as persona designata. But in the present 
case the gift is in the first instance to the testator’s 
wife for her life, and after her death to be equally 
divided among all his children by her, or such of them 
as might be then surviving, or their heirs. The 
heirs are not to take by way of remainder, but in 
a certain sense by way of substitution. It is an inde- 
pendent gift to them; they take in the place and in- 
stead of the children who have died before the tenant 
for life. I think that enables me to give to the word 
“heirs’’ a different meaning from that which the 
master of the rolls gave to it in Smith v. Butcher. I 
think it shows an intention on the part of the testator 
that the ‘‘ heirs ’’ are to take in exactly the same way 
as if the deceased children had died intestate; that is 
to say, the heir at law is to take the real estate, and 
the ‘‘heirs”’ of personalty, that is the next of kin, are 
to take the personal estate. I think that is the right 
conclusion in the present case, and Ido so decide. I 
disclaim any intention of guessing as to the testator’s 
meaning, and I decide the case entirely upon the au- 
thorities by which I believe it is governed. 


CITY NOT LIABLE FOR NEGLIGENT ACT OF 
FIREMAN. 


NEW HAMPSHIRE SUPREME COURT. 


EDGERLY vy. CONCORD.* 

A deolaration for damage caused by a defective highway is 
not sustained by proof of a negligent act of a fireman in 
the highway frightening a traveller’s horse, 

ASE to recover damage for personal injury, caused 
by obstruction in highway. October 10, 1874, the 
mayor and city council of Concord were engaged in 
testing the force and capacity of a hydrant at the in- 
tersection of Tahanto and Warren streets. The hose 

and hydrant were in the hands of members of the fire * 


* To appear in 59 New Hampshire Reports. 
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department, and water was being thrown under direc- 
tion of the mayor upon buildings in the vicinity. The 
plaintiff's evidence tended to show that he was travel- 
ling with a horse and wagon on Warren street, in the 
exercise of due care, and when within a short distance 
from the hydrant, the man handling the nozzle of the 
hose raised it in such way that the water in its descent 
fell suddenly in front of and partly upon his horse, 
whereby the horse was frightened, and wheeled 
quickly around, throwing the plaintiff out, and caus- 
ing the injury complained of. The street was other- 
wise safe and sufficient. The defendants moved for 
a nonsuit, which was denied, and_ the defendants ex- 
cepted. 

The defendants requested the court to instruct the 
jury that the hydrant, and hose and pipe connected 
with it, constituted no obstruction of the highway; 
that the water thrown by them, falling in the high- 
way, frightening the horse and doing damage, was not 
a statutory obstruction; that the obstruction meant by 
the statute is one caused by inert, not moving matter; 
that the careless use of a hydrant, hose, and pipe does 
not constitute a statutory obstruction of a high- 
way. 

George and Mugridge, for plaintiff. 

Sanborn & Clark, for defendant. 


Dor, C. J. The cause of action stated in the decla- 
ration is damage happening to the plaintiff, a traveller 
ina highway, by reason of a defect of the highway, 
which rendered it unsuitable for the travel thereon. 
The wrong thus complained of is not the act of fright- 
ening the plaintiff's horse in violation of the plaintiff's 
common-law right, and the defendants’ common-law 
duty, but a violation of the statutory, highway right 
of a traveller, by a non-performance of the defend- 
ants’ statutory duty of keeping the highway “in good 
repair, suitable for the travel thereon.”’ Gen. Laws, 
ch. 74, §1; ch. 75,81. The wrong which the plaintiff's 
evidence tended to prove was a movement of the hose 
in the hands of a fireman, throwing a stream of water 
suddenly in front of and upon the plaintiff's horse. A 
stream of water, flowing in a street from a hydrant or 
other source, may in time become a defect of the 
street. But the act of frightening a traveller's horse 
by coasting in the street, or the act of sliding against a 
traveller, or driving a locomotive against his carriage, 
is not a defect of the street, within the meaning of the 
highway law. Ray v. Manchester, 46 N. H. 59; Shep- 
herd vy. Chelsea, 4 Allen, 113; Vinal v. Dorchester, 7 
Gray, 421. In this case, if the act of the fireman was 
the act of the city, evidence that the act of the city 
frightened the plaintiff's horse would not sustain the 
declaration for non-performance of highway duty. if 
the defendants were liable, as a master for the negli- 
gent act of aservantin running against the plaintiff 
on the sidewalk, the declaration should be for the col- 
lision and not for a defective highway. The motion 
for a nonsuit should have been granted. Hand vy. 
Brookline, 126 Mass. 324; Barber v. Roxbury, 11 Allen, 
318; Hardy v. Keene, 52 N. H. 370. 

Upon a declaration for the act of frightening the 
plaintiff's horse, another question would arise. The 
plaintiff's evidence tended to show that the accident 
was caused by using the water for a purpose of the fire 
department, the purpose of testing the power of the 
hydrant to protect its neighborhood against fire. The 
experiment was the proper work of the fire depart- 
ment, like the trial of asteam fire engine, hose cart, 
or other fire-extinguishing apparatus. Such an ex- 
periment might not be judiciously postponed till the 
neighborhood was on fire. And the authorities agree 
that a town is not liable for damage done by the fire 
department. Hafford v. New Bedford, 16 Gray, 297; 
Jewett vy. New Haven, 38 Conn. 368; Torbush v. Nor- 





wich, id. 225; Smith v. Rochester, 76 N. Y. 506; How- 
ard vy. San Francisco, 51 Cal. 52; Greenwood v. Louis- 
ville, 13 Bush, 226; Hayes v. Oshkosh, 33 Wis. 314; 
Fisher v. Boston, 104 Mass. 87; Neuert v. Boston, 120 
id. 338; Cushing v. Bedford, 125 id. 526; Walcott v. 
Swampscott, 1 Allen, 101; Buttrick v. Lowell, id. 
172; Barney v. Lowell, 98 Mass. 570; Hill v. 
Boston, 122 id. 344: Maaxmilian v. Mayor of New 
York, 62 N. Y. 160; Elliott v. Philadelphia, 75 
Penn. St. 347; Pollock v. Lowisville, 13 Bush, 221; 2 
Dillon Mun. Corp., § 976; Cooley Torts, 621. With 
these authorities, Aldrich v. Tripp, 11 R. I. 141, is not 
in conflict. The decision in that case was put on the 
ground that the injury complained of resulted from 
the careless management of a hydrant by the water 
commissioners, and not by the fire department. 


Verdict set aside. 
cnnnnmeiimedia 


OF BASTARD CHILD BORN AFTER 
MOTHERS MARRIAGE. 


IOWA SUPREME COURT, DECEMBER 10, 1883. 


State oF IowA v. SHOEMAKER. 

G. married a woman known by him at the time to be with 
child begotten by S. The child was afterward born. Held, 
that G. by his act adopted the child and was liable for its 
support, and that S. was not liable under a bastardy pro- 
ceeding. The case is distinguished from those involving 
questions of inheritance. 

ROSECUTION for bastardy to compel defendant 
to support illegitimate child. The facts appear in 
the opinion. The State appealed. 


H. B. Hendershott, Samuel Jones, and Smith Mc- 
Pherson, attorney-general, for State. 


Stiles & Beaman, for defendant. 


Beck, J. The undisputed facts, as disclosed by the 
evidence for the State, established the following facts: 
(1) The child was begotten by the defendant, and was 
born on the 13th day of August, 1882; (2) prior to its 
birth, on the Ist day of June, 1882, the mother, the 
prosecutrix, married another man, named Getz; (3) at 
and before the marriage Getz was informed by the 
prosecutrix that she was enceinte. Her condition was 
apparent from her appearance. Upon these facts the 
District Court held that plaintiff could not recover, 
and directed the jury to return a verdict for defend- 
ant. 

2. Under chapter 56, title 25, of the code,a father 
may be charged with the maintenance of. his illegiti- 
mate child. The proceeding thereunder is entitled as 
an action in the name of the State against the alleged 
father, and may be prosecuted upon the complaint of 
the mother. It is acivil action of a summary nature 
(Holmes v. State, 2 G. Greene, 501; Black Hawk Co. v. 
Cotter, 32 Iowa, 125) and is intended to secure the 
maintenance of the bastard, to the end that in no 
event shall the public become chargeable therewith. 
Of course, if one stands inthe relation to the child 
which will cause the law to esteem hini liable as its 
father for its support, being in loco parentis, the pro- 
ceeding cannot be prosecuted against another who is 
in fact the natural father. The one whose relations 
are such that he stands in loco parentis, the law esteems 
the father, and will not, for various reasons, inquire 
by whom the child was begotten. 

One who marries a woman known by him to be 
enceinte is regarded by the law as adopting into his 
family the child at its birth. He could not expect 
that the mother upon its birth would discard the child 
and refuse to give it nurture and maintenance. The 
law would forbid a thing so unnatural. The child re- 
ceiving its support from the mother, must of necessity 


SUPPORT 
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become one of her family, which is equally the family 
of the husband. The child then is received into the 
family of the husband, who stands as to it in loco 
parentis. This being the law, it entered into the mar- 
riage contract between the mother and the husband. 
When this relation is established the law raises a con- 
clusive presumption that the husband isthe father of 
his wife’s illegitimate child. We must not be under- 
stood to hold that this rule prevails in cases involving 
questions of heirship and inheritance. In these cases 
the rights of others besides the husband and bastard 
arise. In this case the rights and liabilities of 
the husband and child are alone involved; they 
rest upon the relations which impose upon the 
husband the duty of maintaining the child. Our con- 
clusion is supported by public policy, and considera- 
tions which make forthe peace and well-being of 
families. A husband who, in the manner we have in- 
dicated, has put himself in loco parentis of a bastard 
child of his wife, ought not to be permitted to disturb 
the family relation and bring scandal upon his wife 
and her child by establishing its bastardy after he has 
coudoned the wife’s offense by taking herin mar- 
riage. 

3. The conclusion we reach in this case is supported 
by State v. Romuine, 58 Lowa, 46, and cases therein 
cited. 

4. Many of the cases cited by defendant’s counsel— 
Wright v. Hicks, 15 Ga. 160; Cross yv. Cross, 3 Paige, 
Ch. 139; Goodright v. Saul, 4 Tenn. 356; Lome v. 
Holmden, 2 Strange, 940; Hall v. Com., Hardin (Ky.), 
486; State v. Peltaway, 3 Hawks, 623; Com. v. Wentz, 1 
Ashm. 269; King v. Inhab. of Kea, 11 East, 182; King 
v. Inhab. of Maidstone, 12 id. 550; State v. Broadway, 
69 N. ©. 411; Stegull v. Stegal/’s Admr., 2 Brock. C. C. 
256—involve questions of heirship or inheritance, and 
in this respect, differ from the case before us. The 
distinctions between those cases and this, based upon 
this ground, are obvious. We have above pointed 
them out. Other cases cited by counsel are also dis- 
tinguished by these facts from this case. 

It is our conclusion that the judgment of the Dis- 


trict Court ought to be affirmed. 
Judgment affirmed. 


WISCONSIN SUPREME COURT ABSTRACT. 

ASSAULT —SPECTATOR NOT LIABLE FOR DAMAGES 
For.—A mere spectator is not liable for damages for 
an assault and battery. The general rule is, that all 
concerned in an assault and battery are principals, and 
that one who incites another to commit such an of- 
fenseis guilty and may be prosecuted as principal, 
although he did not otherwise participate in the 
wrongful act. In Brown v. Perkins, 1 Allen, 89, Bige- 
low, C. J., states the rule upon this subject as follows: 
“Any person who is present at the commission ofa 
trespass, encouraging or inciting the same by words, 
gestures, looks, or signs, or who in any way or by any 
means countenances or approves the same, is in law 
deemed to be an aider and abettor, aud liable as prin- 
cipal; and proof that a person is present at the com- 
mission of a trespass, without disapproving or oppos- 
ing it,is evidence from which, in connection with 
other circumstances, it is competent for the jury to 
infer that he assented thereto, lent to it his counte- 
nance and approval, and was thereby aiding and abet- 
ting the same.” 3Greenl. Ey., § 41; Whart. Crim. 
Law, $ 616; Sikes v. Johnson, 16 Mass. 389; Frantz v. 
Lenhart, 56 Penn. St. 365. But as the learned judge 
in Brown v. Perkins remarks, it is to be borne in 
mind that mere presence at the commission of a tres- 
pass or wrongful act does dot render a person iiable as 
a participator therein. If he is only a spectator, inno- 
cent of any unlawful attempt, and does not act to 
countenance or approve those who are actors, he is not 





to be held Jiable on the ground that he happened to be 
a looker-on and did not use active endeavors to pre- 
vent the commission of the unlawful acts. State v. 
Maloy, 44 Iowa, 104; State v. Jones, 83 N. C. 605; 
Lamb v. People, 96 Ill. 43. But any encouragement or 
aid given the principal actor, any concert of action in 
the execution of the unlawful design, will amount toa 
guilty participation in the trespass. Hilmes v. Stroe- 
bel. Opinion by Cole, C. J. 

[Decided Dee. 11, 1883.] 


PARTNERSHIP—LIMITATION OF AUTHORITY OF PART- 
NER AS TO GUARANTY.—An instrument signed by a 
member of a manufacturing firm read _ thus: 
“Allyn A. Avery, Fisq.--Dear Sir: If you rent your 
house to Mr. I. J. Hibbard, I will be responsible for 
the rent of the same as long as said Hibbard remains 
in our employ. Respectfully, J. S. Rowell & Co.’’ 
Held, that the instrument did not bind the firm, be- 
cause it did notin terms do so, and because if the 
partner bad sought to bind his firm to this guaranty 
the partnership would not be bound thereby, as the 
giving of it was not necessary fer the carrying on the 
business of the firm in the ordinary way. 1 Coll. 
Partn. 666. It was no part of the ordinary business of 
such a firm to guarantee rents, even for their em- 
ployees. The contract of guaranty must be within the 
scope of the partnership business. Baylies Guar. 49; 
Pars. Partn., § 216; Hope v. Cust, 1 East, 53; Craw- 
ford y. Stirling, 4id. 209; Brettel v. Williams, 4 Exch. 
623. This limitation of the power of one partner to 
bind the firm to the ordinary partnership business has 
been frequently recognized by this court. Freeman v. 
Carpenter, 17 Wis. 126. Avery v. Rowell. Opinion by 
Orton, J. 

[Decided Dee. 11, 1883.] 

REPLEVIN—WILL NOT LIE TO RECOVER PROPERTY 
SEIZED FOR TAXES.—Under the statutes relating to 
taxation,it has frequently been held that replevin 
will not lie to recover property held by an officer 
under a tax-warrant regular upon its face, issued by 
the proper authorities against the plaintiff in replevin. 
Troy, etc., R. Co. v. Kane, 72 N. Y. 614, affirming 8. 
C., 9 Hun, 506; Hudler v. Golden, 36 N. Y. 446; Cheg- 
aray v. Jenkins, 5 id. 376; O’Reilley v. Good, 42 Barb. 
521; People v. Albany, 7 Wend. 485; Stiles v Griffith, 3 
Yeates, 82; Bilbo v. Henderson, 21 lowa, 56; Grindrod 
v. Lauzon, 47 Mich. 584; Pott v. Aldwine, 7 Watts, 173; 
Niagara Eley. Co. vy. McNamara, 2 Hun, 416. Some 
courts have gone so far as to hold that the action will 
not lie against the officereven in favor of the true 
owner of the property, although it was seized by the 
officer on a tax-warrant against another. Vacht v. 
Reed, 70 Ill. 491. But the better opinion seems to be 
that the statute prohibiting such action should be lim- 
ited to cases where the property seized is thatof the 
person, or one in privity with the person, against 
whom the tax was assessed. Travers v. Inslee, 19 
Mich. 98; Daniels vy. Nelson, 41 Vt. 161; Stockweil v. 
Veitch, 15 Abb. Pr. 412; Trask v. Maguire, 2 Dill. 182. 
And it has been held that the statute does not apply 
where there is no jurisdiction to levy the tax. McCoy 
v. Anderson, 47 Mich. 502; Le Roy v. East Saginaw 
R. Co., 18 id. 234; Buell v. Ball, 20 Iowa, 282. Power 
v. Kindschi. Opinion by Cassoday, J. 

[Decided Nov. 20, 1883.j 
Pee Se? = ee 
KANSAS SUPREME COURT ABSTRACT. 
JULY TERM, 1883.* 
LIMITATION — STATUTE SUSPENDED BY DEATH OF 


DEBTOR.— Not only must there Le a person to sue, 
but acause of action cannot accrue or exist unless 


*Appearing in 30 Kansas Reports. 
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there is a person in being against whom an action can 
be brought and the right of action enforced. Held, 
therefore, that the death of the debtor operates to sus- 
pend the statute of limitations until an administrator 
is appointed. Toby v. Allen, 3 Kans. 399; Hanson v. 
Towle, 19 id. 273. See also Whitney v. State, 52 Miss. 
732; Briggs v. Thomas, 32 Vt. 170; Etter v. Fiun, 12 
Ark. 632. Nelson v. Herkel. Opinion by Horton, C. J. 

MALICIOUS PROSECUTION — DEFENSE — ESTOPPEL— 
QUESTION OF LAW.—(1) Where a party files a complaint 
upon which he causes the arrest of another for an 
alleged crime, it is no defense to an action for mali- 
cious prosecution, that the complaint was technically 
defective; so long as it was treated by the justice and 
officer as sufficient, and the defendant was in fact ar- 
rested thereon, the party filing it is estopped from 
questioning its sufficiency. Wicks v. Fentham, 4 
Term Rep. 248; Pippet v. Hearn, 1 D. & R. 271; 2 Ad- 
dison on Torts, § 881. (2) In an action for malicious 
prosecution, the question of probable cause is one of 
law for the court. If upon the undisputed facts, there 
was no probable cause, it is the duty of the court to so 
find, and so instruct the jury. Besson v. Southard, 
10 N. Y. 240; Stone v. Crocker, 24 Pick. 81; Travis v. 
Smith, 1 Penn. St. 234; Hill vy. Palm, 38 Mo. 13; Wells 
v. Parsons, 3 Har. (Del.) 505. (3) Where,if all that is be- 
lieved or suspected of the defendant be true, he has 
committed no crime, there is no probable cause to be- 
lieve him guilty. (4) A party cannot commit the 
crime of embezzlement in respect to money which is 
legally and absolutely his own, and this notwithstand- 
ing he may be at the time in debt, and does not intend 
to pay his creditors. Purli v. Reed. Opinion by 
Brewer, J. 

STATUTE OF FRAUDS—AGREEMENT NOT TO BE PER- 
FORMED IN A YEAR.— An agreement to pay $650 as 
soon as it can be earned off from a tract of eighty 
acres over and above the amount necessary to 
support the family of the promisor, cannot be pro- 
nounced as matter of law reasonably incapable of full 
performance within a year, when the number in the 
promisor’s family is not shown, nor the amount of 
improvements and conveniences for farming on the 
premises, nor the quality of the soil, nor the condi- 
tion of the farm other than that at the time about forty 
acres were broken, nor the distance from market, nor 
any other fact from which the probable earnings from 
such a farm can be determined. Larimer v. Kelly, 10 
Kans. 298; Stout v. Ennis, 28 id. 706. See also MeClel- 
lan v. Sandford, 26 Wis. 609; Jilson v. Gilbert, id. 
637. Sutphen v. Sutphen. Opinion by Brewer, J. 

——__>__—__- 
MISSOURL SUPREME COURT ABSTRACT.* 

CARRIER—LOSS OF MONEY BY—RIGHT OF CONSIGNOR 
ro sug.—The plaintiff, having sold land as‘agent of the 
owner and received the purchase-money, delivered the 
latter to an express company for transportation to the 
owner. It was lostin transit. Held, that the plaintiff 
could maintain an action for its recovery. He was the 
“trustee of an express trust,’’ within the meaning of 
section 3463, Revised Statutes, 1879. Cothay v. Fen- 
vell, 10 B. & C. 671;8. C., 21 E. C. L. 146; Story on 
Agency, §§ 160, 270; Ferris v. Shaw, 72 Mo. 446; Blanch- 
ard v. Page, 8 Gray, 261;1 Perry on Trusts, § 86; 
Webb v. Morgan, 14 Mo. 429; Beattie v. Lett, 28 id. 
596; Simmons v. Belt, 35 id. 461; Nicolay v. Fritschle, 
40 id. 67; Harney v. Dutcher, 15 id. 89; Rogers v. Gos- 
nell, 51 id. 466; Bliss Code Plead., §§ 45, 46. Snider vy. 
Adams Express Co. Opinion by Sherwood, J. 

MortTGAGE—PAYMENT OF TAXES BY MORTGAGEE.— 
If the mortgagor fail to pay the taxes on the mortgaged 


*To appear in 77 Missouri Reports. 








premises, the mortgagee may pay them, and claim the 
benefit of the lien of the mortgage as security for the 
amount. But his claim must be enforced as a part of 
the mortgage debt, and not by an independent action 
against the mortagor, as for money paid to his use, or 
under claim of subrogation to the lien of the State or 
municipality. Sheldon on Subrogation, § 9; Jones on 
Mortg., §§ 1080, 1184; Johuson v. Payne, 11 Neb. 269; 
Whittaker v. Wright, 35 Ark. 511; Barthell v. Syver- 
son, 54 Iowa, 160; Napton v. Leaton, 71 Mo. 369. Hor- 
rigan v. Wellmuth. Opinion by Hough, C. J. 


MUNICIPAL BONDS—CONFLICT OF DECISION BETWEEN 
STATE AND FEDERAL CouRTS.—The fact that county 
bonds held void by the courts of this State are held 
valid by the courts of the United States, and therefore 
when transferred to a non-resident holder may be en- 
forced against the county, will not authorize the courts 
of this State to require a resident holder of such bonds 
to deliver them upto be cancelled. ‘In the case of 
State Stamper v. Holladay, 72 Mo. 499, this court held 
that bonds thus circumstanced are not nullities in the 
hands of the holders thereof, and as the holders are 
declared by the United States courts to have property 
therein, it is beyond the province of this court to un- 
dertake to destroy in the hands of citizens of the Uni- 
ted States that which the courts of the United States 
declare to be property. This court has exhausted its 
jurisdiction in declining to enforce such bonds as 
valid obligations.”” Dallas County v. Merrill. Opinion 
Per Curiam. 


DEDICATION—OF STREET TO PUBLIC USE BY ACTS IN 
PAIS—ACCEPTANCE—ESTOPPEL.—In a case where, with- 
out judicial proceeding, or compensation, or solemn 
form of conveyance, it is sought to establish in paisa 
divestiture of the citizen’s landed property in favor of 
the public, the proof ought to be so cogent, persuasive 
and full us to leave no reasonable doubt of the exist- 
ence of the owner’s intent and consent; and the con- 
duct and acts relied on to establish the intent should 
be inconsistent and irreconcilable with any construc- 
tion except such consent; nor must there be declara- 
tions and acts by the owner inconsistent with the 
dedication. Tested by these rules, the evidence in 
this case fails to show adedication. Brinck v. Collier, 
56 Mo. 165; Irwin v. Dixon, 9 How. 31. To constitute 
a dedication of property to public use there must be 
an acceptance by the public. This may be evidenced 
by user for a long period, or by its official recognition 
by the constituted authorities. The user should be 
such as to indicate that the enjoyment by the public 
is exclusive and not subordinate or incidental to the 
convenience of the owner. It isnot always essential 
to the creation of an estoppel that the person should 
bea party to the record. One who instigates and pro- 
motes litigation for his own benefit by employing 
counsel or binding himself for the costs and damages, 
will be bound by the litigation or procedure as much 
as the party to the record. Thus, where acity, at the 
request of certain citizens, instituted legal proceedings 
to condemn land for a street, the citizens agreeing to 
pay all damages that might be assessed, and afterward 
the city declined to pay the damages that were as- 
sessed, and in lieu thereof passed an ordinance declar- 
ing that the land sought to be condemned ‘“‘be aban- 
doned by thecity.”’ Held, that the citizens who in- 
stituted the proceedings were concluded from assert- 
ing a prior dedication of the same land for public use 
as astreet. Wright v. Town of Butler, 64 Mo. 165; 
Strong v. Phoenix Ins. Co., 62 id. 295; Stoddard v. 
Thompson, 31 Iowa, 80; Lovejoy v. Murray, 3 Wall. 18. 
Landis y. Hamilton. Opinion by Phillips, Com. 
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MAINE SUPREME JUDICLAL COURT 
ABSTRACT. 
DECEMBER 28, 1884.* 





CONTRACT—TO PURCHASE LAND FROM ONE NOT THEN 
OWNER—CONDITION PRECEDENT—REASONABLE TIME. -- 
Where a party in a written contract for sufficient con- 
sideration promises to pay another a certain sum of 
money, when be shall be able to convey by a good and 
sufficient deed premises of which he then had no title, 
no action can be maintained upon the promise until 
the other party has first obtained a title and tendered 
a good and sufficient deed thereof. This is a condition 
precedent, and to avail it must be performed, when no 
time is named, within a reasonable time. In sucha 
case a reasonable time is such time as is necessary con- 
veniently to do what the contract requires should be 
done, anda delay of one year not satisfactorily ex- 
plained is an unreasonable time. Saunders v. Curtis. 
Opinion by Danforth, J. 

CORPORATION—AGREEMENT BY STOCKHOLDERS TO 
LIQUIDATE DEBT. —The stockholders of a corporation 
ata time when the corporate indebtedness was some- 
thing over four thousand dollars and the assets Jess 
than two thousand dollars, subscribed an agreement 
promising to pay the treasurer “the sums placed 
against our names, respectively, for the purpose of 
liquidating the debt against said association,” and all 
but one paid their subscriptions and the business of the 
corporation was continued for three years. Held, 
that an action of assumpsit could be maintained on the 
agreement against the delinquent subscriber in the 
name of the treasurer for the benefit of those who 
were creditors at the time of the subscription. 
Trustees Fryeburg Parsonage Fund v. Ripléy, 6 Me. 
442; Amherst Academy vy. Cowls, 6 Pick. 427; Collier 
v. Baptist Education Society, 8 B. Monroe, 68; Troy 
Academy v. Nelson, 24 Vt 189; Church v. Kendall, 16 
Am. Law Reg. 546. Haskell v. Oake. Opinion by Bar- 
rows, J. 


EMINENT DOMAIN—RIGHT OF LESSEE TO SHARE IN 
COMPENSATION RECEIVED BY LANDLORD.—The de- 
fendants were owners of land in Belfast. Plaintiff 
was their lessee of a portion thereof under a lease for 
aterm of years. In wideninga street, the city tooka 
portion of the land including a part of that leased to 
plaintiff. The entire damages for the taking were ac- 
corded to and collected by defendants, no claim being 
made that a portion of the damages belonged to the 
lessee. Held, that the plaintiff may recover of the de- 
fendants, his share of the damages (after deducting 
his pro ratu share of the expenses incurred by the de- 
fendants in prosecuting the claim for damages) in an 
action for money had and received. Ellis v. Welch, 6 
Mass. 246; Parks v. Boston, 15 Pick. 198; Patterson v. 
Boston, 20 id. 165; Commonwealth v. Great Barring- 
ton, 6 Mass. 492; Matter of Eleventh Avenue, 81 N. Y. 
436, Brown v.Co. Com. 12 Metc. 209. Harris v. Howes. 
Opinion by Peters, J. 

WILL—CONSTRUCTION OF—GIFT OF USE—WHEN CON- 
VEYS ABSOLUTE ESTATE AND WHEN NOT.—A devise of 
property personal and real, to the wife of the testator 
to hold the same so long as she shall remain his widow, 
followed by a devise over of the same property toa 
son and one of the daughters of the testator in unequal 
proportions upon the termination of the estate of the 
wife therein, gives to the widow an estate for life in 
such property determinable upon her marriage; and she 
can convey nothing more by her deed of the realty. 
A life-estute in personal property the ordinary use of 
which is its destruction, is of course equivalent to an 
absolute gift when the same has been consumed, and 
the gift of such life-estate in goods and chattels which 








are liable to be worn out and deteriorated by use, 
amounts to the same thing if the life-estate lasts long 
enough. Not so as to moneys, and bank or other 
stocks that may be expected to yield an income with- 
out waste of the principal. But the rule in this State 
is that the legatee for life of personal property is en- 
titled to the possession, management and control of it 
after the settlement of the estate, the court having 
power to require security in proper cases for the pre- 
servation of the principal, when it is of such a charac- 
ter that the principal ought to be preserved. Starr v. 
McEwen, 69 Me. 335; Sampson v. Randall, 72 id. 109; 
Warren v. Webb, 68 id. 133; Fox v. Rumery, id. 121; 
Stuart v. Walker, 72 id. 145; Green v. Hewitt, 97 Ill. 
113; Cooper v. Pogue, 92 Penn. St. 254; Bradly v. West- 
cott, 13 Vesey, Jr. 445; Giles v. Little, 104 U.S. 291; 
Parsons v. Winslow, 6 Mass. 169; Dumey v. Schoeffler, 
24 Mo.170. Mansfield v. Mansfield. Opinion by Bar- 
rows, J. 





NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 


DAMAGES—AVERAGING JUDGMENT OF JURORS.—A 
verdict may be sustained, although the damages were 
first computed as the average judgment of the jury, if 
afterward they fairly agreed on the amount. Dodge 
v. Carroll. Opinion by Bingham, J. 


EASEMENT—AQUEDUCT RIGHT BY PRESCRIPTION— 
DISTURBANCE OF.—The form of the cover of a reser- 
voir used in the enjoyment of an aqueduct easement 
gained by prescription, is not fixed by the prescrip- 
tion, but may be reasonably changed by the land- 
owner in the improvement of his grounds, no injury 
being done to the aqueduct proprietors. Kittredge v. 
Woods, 3 N. H. 503, 505; Conner v. Coffin, 22 id. 538, 
541; Needham v. Allison, 24 id. 355, 358; Sawyer v. 
Twiss, 26 id. 345; Plumer y. Plumer, 30 id. 558, 568; 
Wadleigh v. Janvrin, 41 id. 503, 514; Brown vy. Collins, 
53 id. 442, 448,450. There is no presumed grant ofa 
right to exercise the easement in an unnecessary and 
unreasonable manner. Washburn Ease. 82. The right 
of the easement owner and the right of the land-owner 
are not absolute, irrelative, and uncontrolled, but are 
so limited, each by the other, that there may be adue 
and reasonable enjoyment of both Olicott v. Thomp- 
son. Opinion by Doe, C. J. 

TITLE—ASSERTION OF BY FORCE.—If one wrongfully 
takes the chattel of another from his possession, the 
latter may retake it, using no more force than is neces- 
sary for that purpose. State v. Elliot, 11 N. H. 540; 
Sterling v. Warden, 51 id.217; S.C.,52 id. 197,203; Blades 
v. Higgs, 10C. B. (N. 8.) 713; Mills v. Wooters, 59 Il. 
234. Hopkins v. Dickson. Opinion by Bingham, J. 


PAYMENT— APPLICATION OF.—A debtor’s applica- 
tion of a payment to a particular item of his debt 
need not be express, but may be inferred from cir- 
cumstantial evidence of his intention. Caldwell v. 
Wentworth, 14. N. H. 431; Carpenter v. Goin, 19 id. 
479; Young v. Woodward, 44 id. 250; Bangor B. Corp. 
v. Whiting, 29 Me. 123; Treadwell v. Moore, 34 id. 112; 
Phillips v. Moses, 65 id. 70; Emery v. Tichout, 13 Vt. 
15; Rohan v. Hanson, 11 Cush. 44; Richardson v. 
Woodbury, 12 id. 279; Moorehead v. Bank, 3 Watts & 
Serg. 550; Bank v. Moorehead, 5 id. 542; Tayloe v. 
Sandiford, 7 Wheat. 13; Peters v. Anderson, 5 Taunt. 
596; Waters v. Tompkins, 2 C. M. & R. 723; City D. 
Co. v. McLean, L. R.,9C. P. 692; Chitty v. Naish, 2 
Dowl. P. C. 511; Brazier v. Bryant, id. 477. Lanton 
v. Rowan. Opinion by Doe, C. J. 


EXEMPTION—VENDEE IN FRAUD OF CREDITORS CAN- 
NOT CLAIM.—The vendee of chattels sold in fraud of 





*Appearing in 75 Maine Reports. 








*To appear in 59 New Hampshire Reports. 
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the vendor’s creditors cannot set up the vendor's right 
of exemption from attachment in defense of an action 
by the creditors for the recovery of the property. 
Tilton vy. Sanborn. Opinion by Allen, J. 


——_—_>—____——_ 


IOWA SUPREME COURT 
DECEMBER Ml, 1883. 


ABSTRACT. 


ECCLESIASTICAL LAW—EPIscoPAL CHURCH—SALARY 
OF RECTOR CANNOT BE REDUCED BY VESTRY OR 
cHurRcH.—By the canons of the Episcopal Church in 
the United States of America, a rector canonically 
elected and in charge, or an instituted minister, may 
not be removed from his parish by the parish or vestry 
against his will except by the bishop, etc. Held, that 
where plaintiff was elected rector by the vestry of de- 
fendant, an Episcopal Church incorporated and con- 
nected with the Episcopal Church of the United 
States, his salary agreed upon could not be reduced by 
the vestry or the church. It was not competent for 
the vestry of the parish, in violation of the canons of 
the church, to dissolve the pastoral relation, against 
the plaintiff's will. These canons became just as much 
a part of the contract of employment of plaintiff, as if 
they had been specifically referred to or written out in 
full therein. The salary upon which the plaintiff was 
employed constitutes an essential part of the contract. 
If the defendant could be permitted to reduce the 
plaintiff's salary without his consent, it could force 
him to agree to a dissolution of the pastoral relation, 
and thus accomplish, indirectly, what they could not 
do directly. The right to the salary stipulated at the 
time the plaintiff accepted the position of rector, isa 
valuable property right secured to the plaintiff by 
contract. One party to the contract cannot ignore its 
provisions or violate them with impunity. The civil 
courts will not revise the decisions of churches or re- 
ligious associations upon ecclesiastical matters, but 
they will interfere with such associations when rights 
of property or civil rights are involved. Chase v. 
Cheney, 58 Ill. 509; O’ Hara v. Stack, 90 Penn. St. 477; 
Avery v. Inhab. of Tyringham, 3 Mass. 159; Sheldon 
v. Congregational Parish, 24 Pick. 281; Lynd v. Men- 
zies, 33 N. J. Law, 162; Batterson v. Thompson, 8 
Phila. 251. Bird v. St. Mark’s Church of Waterloo. 
Opinion by Day, C. J. 


HOMESTEAD—WHEN APPROPRIATED FOR RAILROAD 
MONEY FoR, EXEMPT.—Where a railroad company ap- 
propriated a homestead for its right of way, held, that 
the damages paid for such homestead was exempt 
from execution, and that this was so, although a por- 
tion of the homestead was not taken. A clear distine- 
tion exists between the proceeds of exempt property, 
exempt from attachment when such property has been 
sold by the debtor, and when 1t has been sold by pro- 
ceedings against his willand changed into money. 
Where such property is converted into a mere right of 
action by a proceeding wholly in invitum, such right 
of action and the money collected are also exempt 
from attachment, the same as the property itself. 
Stebbins v. Pealer, 29 Vt. 289; Keyes v. Rines, 37 id. 
263; Mitchell v. Milhoan, 11 Kans. 617; Houghton v. 
Lee, 50 Cal. 101; Cooney v. Cooney, 65 Barb. 524. Sub- 
stantially the same rule is held in Tillotson v. Wolcott, 
48 N. Y.188. Kaiser v. Seaton. Opinion by Adams, J. 


MORTGAGE—SUFFICIENCY OF IDENTIFICATION OF 
NOTE IN.—Where a note secured by a mortgage was 
therein referred to by its date, the name of the maker, 
the day of its maturity, and the rate of interest pro- 
vided for, and the time it becomes payable, held, 
that such reference was sufficient to identify the note 
and authorize it to be read in order to determine the 
terms of the mortgage. The record of the mortgage 








imparted notice that the amount of the note was to be 
determined by that instrument itself, to which refer- 
ence was made. Kellogg v. Frazier, 40 Lowa, 502; 
Clark v. Hyman, 55 id. 14; Bourne v. Littlefield, 29 
Me. 302; Ricketson v. Richardson, 19 Cal. 350; Gill y. 
Pinney’s Admr., 12 Ohio St. 38; Tousley v. Tousley, 
5 id. 78; Hurd v. Robinson, 11id. 232; Babcock v. Lisk, 
57 Ill. 827; Booth v. Barnum, 9 Conn. 286; Stoughton 
v. Pasco, 5 id. 442; S. C.,13 Am. Dec. 72. See also 
Michigan Ins. Co. v. Brown, 11 Mich. 266; Webb y. 
Stone, 24 N. H. 282. Fetes v. O'Loughlin. Opinion by 
Beck, J. 

PARTNERSHIP—INDIVIDUAL DEBT OF PARTNER AND 
DEBT DUE FIRM.—A partner has no right to release a 
debt due his firm in consideration of the release of his 
individual indebtedness to the firm debtor. A part- 
ner has authority to bind the firm inall matters per- 
taining to the partnership business. But it is not 
properly partnership business to release indebtedness 
due toit in consideration of the release of indebted- 
ness due to its debtor from one of its members. The 
precise question arose in McNair v. Platt, 46 IIL 211. 
In that case the court said: ‘The rule is firmly es- 
tablished, and not to be controverted, that where a 
member of a copartnership is indebted to a person 
owing the firm, he cannot apply the indebtedness due 
to the firm for the purpose of cancelling his indebted- 
ness, nor can he apply the funds or property of the 
firm for such purpose without the consent of his co- 
partner, or at least his subsequent ratification ;’”* cit- 
ing Brewster v. Mott, 4 Scam. 378, and Hilliard y. 
Walker, 11 Ill. 644. See also Weed v. Richardson, 2 
Dev. & B. Law, 535; Pierce v. Pass, 1 Port. ( Ala.) 282; 
Caldwell v. Scott, 54 N. H. 4138; Todd v. Lorah, 75 
Penn. St. 155; Everingham v. Ensworth, 7 Wend. 329; 
Dob v. Halsey, 16 Johns. 34; Viles v. Bangs, 36 Wis. 
135. Thomas v. Stetson. Opinion by Adams, J. 

PRACTICE—RETURN MUST BE ANNEXED TO ATTACH- 
MENT.—Where there is no return indorsed on or an- 
nexed to a writ of attachment by the officer, the at- 
tachment must be discharged. The writ and return 
constitute essentially one record and must go together. 
Dickson y. Peppers, 7 Ired. Law, 429; McCrory v. 
Chaffin, 1 Swan, 307; Union Bank v. Barnes, 10 
Humph. 244. Filing the writ with no indorsement of 
the proceedings is no return, but a return may be 
made by leave of court upon payment of costs. Hall 
v. Ayer, 19 How. Pr. 91; Nelson vy. Brown, 23 Mo. 13. 
Ifthe officer failto make a return the court may 
doubtless direct him to do so. If he refuse, or make 
a false return, he becomes liable to the party injured. 
Under the statute and adjudications, without a re- 
turn an essential record is wanting, and the court has 
before it no properevidence upon which it can base 
any proceedings against specific property or credits. 
Rock vy. Singmaster. Opinion by Adams, J. 


~~———_—__——. 


MINNESOTA SUPREME COURT ABSTRACT. 

ATTACHMENT — LIABILITY OF OFFICER SEIZING 
PROPERTY OF THIRD PERSON—FRAUDULENT CONVEY- 
ANCE — SURETY — BOND NOT SIGNED BY PRINCIPAL.— 
(1) It is well established that where an officer, in 
order to justify a seizure of goods under an attach- 
ment, attacks the plaintiff's title on the ground that 
it is acquired by a conveyance from the defendant in 
the writ, which was fraudulent and void as to credi- 
tors, he must show not only the indebtedness in favor 
of the plaintiff in the writ, and the writ itself, but the 
preliminary proeeedings which authorized the issuing 
of it. Nobles vy. Holmes, 5 Hill, 194; Van Etten v. 
Hurst, 6 id. 311; Matthews v. Densmore, 43 Mich. 461; 
Thornburgh v, Hand, 7 Cal. 654; 2 Phil. Ev, Cow. & 
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Hill’s Notes (5th Am. ed.) 366; Braley v. Byrnes, 20 
Minn. 435. (2) In an action to recover the value of 
personal property wrongfully taken from the plaint- 
iff, the defendant may, when, at least, he has acted in 
good faith, show in mitigation of damages that the 
property had been, by legal process, in favor of a third 
person, and against the plaintiff, lawfully taken from 
the defendant and sold, and thus legally applied to 
discharge an obligation of the plaintiff. Higgins v. 
Whitney, 24 Wend. 379; Sherry v. Schuyler, 2 Hill. 
204: Ball v. Liney, 38 N. Y.6; Irish v. Cloyes, 8 Vt. 
30; Curtis v. Ward, 20 Conn. 204; Kaley v. Shed, 10 
Mete. 317; Howard v. Cooper, 45 N. H. 339; Hopple v. 
Higbee, 23 N. J. Law, 342; Colton v. Read, 2 Wis. 458; 
Bates v. Courtwright, 36 [1]. 518. Or the officer may 
show in mitigation that the property belonged to 
another than the plaintiff, and that it had been law- 
fully taken from him (the defendant) and disposed of, 
upon legal process against the owner, in favor of one 
who had aright, as against both the owner and the 
plaintiff, to have the property so appropriated. (Squire 
yv. Hollenback, 9 Pick. 551; Perry v. Chandler, 2 Cush. 
237; Hanson v. Herrick, 100 Mass. 323; Stewart v. 
Martin, 16 Vt. 397. (8) A statute requiring a bond 
with sureties, is complied with if there are sureties 
though there was not a principal obligor. Keene v. 
Deardon, 8 Fast. 298; Dixon v. Dixon, 2 Bos. & Pul. 
443; Taylor v. Ricards, 9 Ark.378: Barnett v. Warren, 
Cire. Ct. Hardin, 180; Thorn y. Savage, 1 Blackf. 51; 
People v. Judges Com. Pl., 5 Cow. 384; Chandler v. 
Smith, 14 Mass. 315. Howard v. Manderfield. Opinion 
by Dickinson, J. 

(Decided Dec. 29, 1883.] 

COVENANT — AGAINST INCUMBRANCE AND QUIET 
ENJOYMENT — BREACH OF — EVICTION — DAMAGES.— 
An outstanding contract between the vendor and a 
third person giving the latter the right to cultivate the 
land sold for a share in the crops during the coming 
season, is an incumbrance constituting a breach of a 
covenant against incumbrances, and the inability of 
the vendee to obtain possession during the season be- 
cause of the contract constitutes a breach of a cove- 
nant of quiet enjoyment. An ineumbrance, within 
the meaning of the covenant against incumbrances, 
includes any right or interest inthe land which may 
subsist in third persons to the diminution of the value 
of the land, but consistent with the passing of the fee 
by the conveyance. Rawle, Cov. 94, 95; 2 Greenl. Fy. 
§ 242; Bouv. Law. Dict. tit. ‘‘Incumbrance;” Pres- 
eott v. Trueman, 4 Mass. 630. Hence an outstanding 
lease is an incumbrance. Grice y. Searborough, 2 
Spear, 649; Batchelder v. Sturgis, 3 Cush. 201; Porter 
v. Bradley, 7 R. 1. 538. It is generally stated that ‘tan 
eviction is necessary toa breach of the covenants for 
quiet enjoyment or of warranty.’’ And no doubt the 
original and technical meaning attached to the word 
“eviction’’ was an expulsion by the assertion of a 
paramount title and by process of law. But the idea 
that the ouster must be process of law has been long 
since abandoned. The rule now is that these cove- 
nants are broken whenever there has been an involun- 
tary loss of possession by reason of the hostile asser- 
tion of an irresistible title. Moreover, the eviction 
may be constructive. Constructive eviction is deemed 
to be caused by the inability of the purchaser to 
obtain possession by reasonof the paramount title. 
When at the time of the conveyance he finds the 
premises in possession of one claiming under para- 
mount title, the covenants for quiet possession or of 
warranty will be held broken without any other act 
on the part of either the grantee or the claimant, for 
the latter can do no more toward the assertion of his 
title, and as to the former the law will compel no one to 
commit a trespass in order to establish a lawful right 
in another action. Rawle, Cov. 154; Murphy v. Price, 











48 Mo. 250; Clark v. Estate of Conree, 38 Vt. 475; Russ 
v. Steele, 40 id, 315. Where the incumbrance is an 
unexpired term or lease, the general rule, at least In 
the absence of any special circumstances, is that the 
measure of damages will be the fair rental value of the 
land to the expiration of the term. The underlying 
principle is that the damages should be estimated ac- 
cording to the real injury arising from the existence 
of the incumbrance, which, in the case supposed, is 
presumably and ordinarily the value of the use of the 
premises for the time during which the vendee has 
been deprived of such use. Rawle, Cov. 291, 292; 
Rickert v. Snyder, 9 Wend. 423; Batchelder v. Sturgis, 
3 Cush. 205; Porter v. Bradley,7 R. 1. 542. Fritzv. 
Pusey. Opinion by Mitchell, J. 

[Decided Jan. 10, 1884.] 


SLANDER—EVIDENCE—POPULAR MEANING OF WORD 
IN FOREIGN LANGUAGE.— In an action for slander, 
held, that the popular meaning in which a German 
word was used could be shown, as could also the mean- 
ing of a gesture. When the slanderous words contain 
a word or phrase ina foreign language, which has, in 
common parlance among the people who speak that 
language, a meaning somewhat different from the defi- 
nition by lexicographers, and commonly understood 
by them in common speech, it is competent to prove 
that fact. Townsh. Sland., $354; Wachter v. Quenzer, 
29 N. Y. 547. This is but an application of the general 
rule that words are to be construed in the sense in 
which the hearers would naturally understand them. 
The general rule, doubtless, is that the jury and not 
the witness are to determine the meaning and applica- 
tion of the words. But where, as is often the case, the 
slanderous charge is not made in direct terms, but 
by equivocal expressions, insinuations, gestures, or 
even tones of the voice, which often have a potent 
meaning incapable of description, it is competent for 
witnesses who heard and saw them to state what they 
understood [by them, and to whom they understood 
themto beapplied. Leonard y. Allen, 11 Cush. 241; 
Smith v. Miles, 15 Vt. 245; Barton v. Holmes, 16 Iowa, 
252; Townsh. Sland., § 384. Blakeman v. Blakeman. 
Opinion by Mitchell, J. 

(Decided Jan. 14, 1884.] 


WARRANTY — ON SALE OF PERSONAL PROPERTY.— 
To constitute a warranty in law, neither the word 
‘*warranty,’’ nor any equivalent word, is indispensa- 
ble. A clear and positive affirmation or representa- 
tion of the quality of a thing sold, when made by a 
seller as a part of a contract of sale, and relied upon 
by the purchaser, is a warranty. Hawkins v. Pem- 
berton, 51 N. Y. 198; Zimmerman v. Marrow, 28 Minn. 
367; Forkelson v. Jurgenson, 28 id. 383; Benj. Sales, 
$929. Warder v. Bowen. Opinion by Berry, J. 
[Decided Dee. 28, 1883.] 

a 
RECENT ENGLISH DECISIONS. 

CARRIER — LIABILITY FOR LOSS BY ISSUE OF TWO 
ADVICE NOTES FOR SAME CONSIGNMENT—HOLDERS FOR 
VALUE.— The Great Eastern Railway Company sent 
to B. and Co., who were consignees for certain wheat, 
an advice note stating that the wheat had arrived, and 
was held to B. and Co.’s order. The note contained 
no entry of weight or charges for carriage, but across 
the spaces for these was written ‘‘account to follow.” 
At the foot of the note was a delivery form to be 
signed by consignees, ‘‘ Please deliver to or 
bearer.”” B. and Co. indorsed this document, and 
handed it to 8S. and Co., and the railway company 
agreed to hold the wheat to the order of S. and Co. 
Afterward B. and Co. obtained an advance from the 
plaintiffs upon the security of a delivery order for the 
wheat signed by S. and Co. The plaintiffs lodged this 
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order with the railway company, who accepted it. 
Subsequently to this the railway company sent 
another advice note to B. and Co., which differed 
from the first in some particulars, and across the top 
of which was written ‘‘ charges only,’’ but which was 
upon the same printed form as the first. The two 
advice notes in reality related to the same consignment 
of wheat. B. and Co. obtained a second advance from 
the plaintiffs upon the security of the second advice 
note by fraudulently representing that it related to 
another consignment of wheat. B. and Co. thereupon 
signed the delivery form on the second note, and 
filled in the plaintiffs’ names, and handed it to them, 
and they lodged it with the railway company, who 
accepted this order also. In an action by the plaint- 
iffs against the railway company for the amount lost 
by them on the second advance to B. and Co., held, by 
the Court of Appeals (affirming the judgment of Pol- 
lock, B.), that the railway company having been 
guilty of culpable negligence, and such negligence hav- 
ing been the proximate cause of the plaintiffs’ loss, 
the defendants were estopped from alleging that the 
two advice notes related to the same consignment 
of wheat; and that the plaintiffs were therefore en- 
titled to recover. Held, also, that although the advice 
notes were not negotiable instruments, yet from the 
form in which they were drawn, and the mode in 
which the defendants dealt with them, they could not 
be taken to be in the nature of mere invoices of the 
goods. Court of Appeals, June 15, 1883. Coventry v. 
Great Eastern R. Co. Opinions by Brett, M. R., and 
Lindley and Fry, L. JJ. (49 L. T. Rep. (N. 8.] 641.) 


CORRESPONDENCE. 


Wuat ts A “ MorGEN”’? 
Editor of the Albany Law Journal : 

Many deeds of Mohawk Valley lands, dated prior to 
the revolution, give quantities in morgens. The mod- 
ern German morgen varies in quantity from a half 
acre to one and a half acres. Can some reader of the 
JouRNAL tell me how many acres a Mobawk Valley 
morgen contained ? 

Ibave an impression that the problem is solved 
in one of the early State reports, but cannot find the 
case. 

B. 


AUTHORITIES ON DURESS. 
Editor of the Albany Law Journal: 

My attention has been called to the communication 
in your last issue of Judge Goepp of this city. There 
must be some mistake in the matter if the Institute 
library be the one referred toin the letter. A copy 
of Chandler’s American Criminal Trials has been the 
property of the Law Institute for nearly forty years. 

The reference in Burrill to Chambers’ Trials, is to 
the expression of a threat against the deceased by one 
of the parties indicted. 

The Carawan case is a pamphlet copy of the evidence 
in a murder trial, which took place over thirty years 
ago in an inferior court of North Carolina. As the 
court exercises appellate jurisdiction only over the 
decisions of its own clerks and justices of the peace, it 
is not surprising that as yet no reports of its decisions 
are in print. : 

Chandler’s Criminal Trials was prepared for popular 
reading. It is an abridged narrative of trials divested 
ofthe technicalities of legal proceedings. Its use in 
court would be as novel as that of a copy of Spicer’s 
Judicial Dramas, Cowley’s Famous Divorces, or 
Burke’s Romance of the Forum. The Carawan pam- 
phlet may be found very likely in the library of every 





lawyer who makes a specialty of collecting criminal 
trials. Every reference in Burrill clearly indicates that 
the pamphlet is simply a narrative of the facts or 
report of the evidence in this murder trial. 

It is therefore at par with ephemeral publications 
which in their time were hawked or sold in the street 
as reports of the trials of Walworth, McFarland, 
Stokes, Monroe Edwards and Rozenweig. 

A pamphleteer of the day, would entitle it “ Sinful 
Desires; an Account of the wicked Career of a Clergy- 
man.”’ If the Jaw of the land is only to be ascertained 
from such sources, perhaps it would be as well that the 
law be permitted to remain unrevealed. 

The question of evidence in the Carawan case was no 
doubt the same as in the Spooner case cited by Bur- 
rill from Chandler’s Trials. Both references are made 
by Burrill in the same connection, and this is there- 
fore areasonable presumption. Even were these re- 
cords of evidence valuable for coart purposes, they 
would still be superfluous, as the books are full of au- 
thorities regarding the admissibility in like cases of 
the defendant’s declaration of intent and threats. 
Witness, Wharton, Bishop, Greenleaf, Archbold, Ben- 
nett and Heard, Horrigan and Thompson, Starkie, 
Hawley, Taylor, Russell, Hume, Roscoe, Robinson, 
ete. 

These authorities are equally complete in elucida- 
tion of the following and kindred topics, as to whether 
the expressions of mental and bodily feelings are hear- 
say— the admissibility of the declarations of a party 
whenever the condition of his mind is at issue and the 
declarations tend to throw light upon such condition— 
the expediency of admitting evidence which goes to 
show the state of feelings of the parties toward each 
other at the time of the act committed—the relevancy 
of all facts which tend to proveareal motive of the 
defendant in killing the deceased, whether such evi- 
dence be offered by the prosecution or the defense— 
threats by the deceased when the evidence is favor- 
able to the slayer —defendant’s declarations and 
threats and of declarations generally and the circum- 
stances under which they are admissible as evidence 
in trials for murder. 

The hindrances to the free exercise of will and deter- 
mination,constraint of personal action by force or fear, 
the various kinds of duress and as to what constitutes 
duress at law, the application of the rule of duress 
per minas, the legal limitations of fear in actions, civil 
and criminal may be found exhaustively, lucidly and 
most skillfully discussed by many of the most noted 
American and English law writers in the following 
references, which are taken from the annotated cata- 
logue of the New York Law Institute Library of 1884, 
and which I trust you can spare the space to print, as 
they may be of interest and use to the profession: 

What is and what is not duress—who may take ad- 
vantage of duress—effect of duress. A. C. Freeman 
Note of Cases, 26 Am. Dec. (1881) 374-378. 

What constitutes compulsory payment—compulsion 
must be illegal, unjust or oppressive—must exist 
when—must proceed from the party receiving pay- 
ment—must consist of actual or threatened exercise 
of power over person or property—compulsion of legal 
process—commencement of suit or threat thereof, not 
compulsion—duress of actual or threatened imprison- 
ment—menaces—duress of goods—duress of realty— 
duress as to third person—necessity, sufficiency and 
utility of process—recovery of illegal taxes paid under 
compulsion—as to money paid for redemption of laud, 
ete.—license fees—illegal fees exacted colore officii— 
illegal distress — money wrongfully demanded as 
rent—excessive freight exacted by carriers—other ex- 
amples of involuntary payments. A. C. Freeman, 
Note of Cases, 45 Am. Dec. (1883) 153-171. 

Civil duress and undue influence. 1 Ky. Law Re- 
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porter (1880), 137-146. Same article with additional 
matter. 1 Ind. Law Mag. (1883) 1-23. 

Voluntary payments. I. H. Lionberger, 18 Central 
Law Journal (1884), 188-190. 

Payment under protest; constructive duress. 72 
Law Times, London (1881), 129. 

Recovery of money paid under duress. Note of 
cases, vol. 2, Smith’s Leading Cases, 7th Am. ed. (1873), 
415-416; id., 8th Eng. ed. (1879) 429, 431. 

What constitutes duress. Wm. L. Murfree, Jr., 
12 Central Law Journal (1881), 121-122. John Profatt's 
Note of Cases, 4 Am. Dec. (1878) 172-173. M. D. 
Ewell’s Notes of cases, 18 Am. L. Reg. (N. 8S.) (1879( 
747-751; 22 id. (1883) 190-191. N. C. Moak’s Note of 
Cases, 24 English Rep. (1880) 634-637. 

Defense of duress. Vol. 6, Wait’s Actions and De- 
fenses (1879), 649-664. Note of Cases, Ewell’s Lead. 
Cas. (1876) 788, 794. 

Need and duress; gifts, etc. Note of Cases, Vol. 2) 
Part 2,Wbite and Tudor’s Lead. Cas. 4th Am. ed.(1877, 
1245-1250. 

Fraud and duress; compromises. Note of Cases, 
vol. 2, Part 3, White and Tudor’s Lead. Cas., 4th Am. 
ed. (1877) 1751-1834. 

Duress on married woman avoids deed. J. H. 
Stewart's Note of Cases, 34 N. J. Eq. Rep. (1882) 13. 

Marriage void for duress, ratification, ete. J. H. 
Stewart’s Notes of Cases, 37 N. J. Eq. Rep. (1884) 196. 

When payment to carrier of extortionate prices is 
duress. A. ©. Freeman’s Note of Cases, 45 Am. Dec. 
(1883) 169; N. C. Moak’s Notes of Cases, 13 English 
Rep. (1876) 52; 16 id. (1877) 215. 

Duress per minas. W. H. Phillips, 14 Am. Law Reg. 
(N. 8S.) (1875) 201-207; Note of Cases, Ewell’s Lead. 
Cas. (1876) 771-773. 

Duress by actual or threatened imprisonment. N. C. 
Moak’s Note of Cases, 12 English Rep. (1876) 741-745; 
John Proffatt’s Note of Cases,4 Am. Dec. (1878) 172-173 ; 
A. C. Freeman’s Note of Cases, 45 Am. Dec. (1883) 
158-159. 

Duress of imprisonment by abuse of legal process. 
Note of Cases, Ewell’s Lead. Cas. (1876 766-767. 

Threat of legal proceedings, civil or criminal. A. C. 
Freeman’s Note of Cases, 45 Am. Dec. (1883) 157-158; 
N. C. Moak’s Note of Cases, 16 English Rep. (1877) 215. 

Duress by threat of imprisonment of third persons. 
26 Albany Law Journal (1882), 424-426. 

Extorting money by process. J. H. Stewart’s Note 
of Cases, 32 N. J. Eq. Rep. (1880) 51-56. 

Menaces actionable when followed by damage- 
Note of Cases, Bigelow’s Lead. Cas. Torts (1875) 226- 


oor 


weeds 

Duress of goods. Note of Cases, Ewell’s Lead. Cas. 
(1876) 775, 785-787; John Proffatt’s Note of Cases,1 Am. 
Dec. (1878) 644-645;A. C. Freeman's Notes of Cases, 26 
Am. Dee. (1881) 376-878; 45 id. (1883) 159-160. 

Duress of real property. A. C. Freeman’s Note of 
Cases, 46 Am. Dec. (1883) 160-161. 

Res geste; declarations in criminal cases. J. G. 
Thompson’s Note of Cases, 10 Am. Rep. (1874) 28-29; 
Stewart Rapalje’s Note of Cases, 1 Criminal Law Mag 
(1880) 69-71; Irving Browne’s Notes of Cases, 34 Am, 
Rep. (1881) 479-482; vol. 4 Central Law Journal (1877), 
435-439; vol. 21, Albany Law Journal (1880), 484, 504; 
vol. 22, Albany Law Journal (1880), 4-6; vol. 24, 
Jonrnal of Jurisprudence, Edinburgh (1880), 75-81, The 
Bedingfields case. Cockburn and Taylor’s Letters 
(1879-80), reviewed by J. B. Thayer, 14 Am. Law Rev. 
(1880) 817-838; 15 id. (1881) 1,71; reprinted in 15 Irish 
Law Times, Dublin (1881), 33 61, 102, I19, 140; criti- 
cism of L. C. J. Cockburn’s views, 68 Law Times, Lon- 
don (1879), 58, 146. 

Expressions of mental and bodily feelings; declara- 
tions to surgeons by the injured party. 22 Albany 
Law Journal (1881), 364-365. 


Hearsay evidence; imposition, fraud or duress. 
John Anthon, 24 Am. Jurist (1840), 118-162. 

Law in relation to threats. Notes of Cases, 
gan and Thompson’s Cases (1874), 612-615. 

Threats of the deceased as evidence in criminal 
cases. Joel P. Bishop, 4 Central Law Journal (1877), 
435-439. 

Evidence of previous threats in mitigation of the 
quantum of punishment. Note of Cases, Horrigan 
and Thompson’s Cases (1874), 475. 

Threats of the deceased when evidence in favor of 
the defendant. John Proffatt’s Note of Cases, 1 Am. 
Dec. (1878) 373. 

Nervous fears no excuse for homicide. 


Horri- 


Notes of 


Cases, Horrigan and Thompson’s Cases (1874), 242, 309, 
687. 


Fear of danger which will excuse homicide. <A. C. 
Freeman’s Note of Cases, 26 Am. Dec. (1881) 279-280. 

Fear from threats. Francis Wharton, 15 Central 
Law Journal (1882) 262-265. 

Scientific aspects of fear. A. Wilson, 159 Colburn’s 
New Mo. Mag., London (1876), 67-72. 

Communicated threats. Note of Cases, Horrigan and 
Thompson’s Cases (1876), 589-596. 

Uncommunicated threats. By S. G. Graham with 
Note by George L. Christian, 3 Va. Law Journal 
(1879), 65-72; uote by Joel P. Bishop, 4 Central Law 
Journal (1877). 354. 

Confessions obtained by threats or undue influence. 
A. C. Freeman’s Notes of Cases, 20 Am. Dec. (1880) 
505-506. 

Respectfully yours, 
W. H.W. 
New York City, March 19, 1881, 


Lucri CAUSA. 
Editor of the Albany Law Journal: 


In November, 1872, the General Term of this third 
department, Miller, Potter and Parker, justices, in 
Harding v. People (not reported), but a case singu- 
larly like People v. Woodward, 31 Hun, 57, said, 
Miller, P. J., writing the opinion: “After a careful 
examination I am satisfied that the tenor and weight 
of the authoritiesto which I have referred is, that 
when the prisoner intends to deprive the owner of the 
property permanently a case of larceny is made out. 
The taking and killing of the horse in the present case, 
clearly shows such intent, and it follows, that no error 
was committed by the judge in refusing to charge that 
the lucri causa was an essential element of the crime 
and must be proved, or stated in the various requests 
made by the prisoner’s counsel on this subject." 

The judgment however was reversed and anew trial 
ordered, upon the ground that under the third count 
of the indictment, ‘‘evidently framed to meet a case 
of cruelty to animals,” noconviction for burglary or 
larceny could be had. 

Were this case reported, Justice Learned need not 
have searched in vain for a “decision on the point 
in this State” fully sustaining his position in People v. 
Woodward.”’ 

HARRY HALE. 
ELIZABETHTOWN, March 26, 1884. 


LAWYERS AS SPEAKERS. 
Editor of the Albany Law Journal: 


I think you are in error in the “impression that the 
office of speaker in our National House of Representa- 
tives, has not been generally held by lawyers.” Mr. 
Carlisle is a lawyer, a member of the Lexington, Ky., 
| bar of good standing. And Mr, Keifer is also alaw- 
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yer, having had a large practice in the courts of this 
State. I think Mr. Blaine is also a lawyer. 


Truly, 
J.C. HARPER, 
Crnctinnatt, March 31, 1884. 


[We think Mr. Blaine is not a lawyer.—Ep. ALB. 
Law Jour. | 
ETERNAL VIGILANCE. 
Editor of the Albany Law Journal: 
Can you or.any of your readers give the name of the 
author of the expression: ‘‘ Eternal Vigilance is the 
price of Liberty”? 


SetmaA, ALA., March 27, 1884. 

LEGATEE FORFEITING LEGACY. 
Editor of the Albany Law Journal: 

““A Reader,” {whose letter is published on page 
260 of the current volume asks for cases on 
a question which he will find discussed and 
decided by Justice Van Vorst, in his opinion in 
the case of Jackson v. Westerfield, Sup. Ct., Spec. 
Term, N. Y. Co., July 14, 1881, published in New York 
Daily Register of August 6, 1881. 

If he has not happened to’see the case mentioned, 
this may be of service. 

Very respectfully, 
TOWNSEND WANDELL. 


SUBSCRIBER. 


New York, April 1, 1884. 


BAPTISMAL NAMES. 


Editor of the Albany Law Journal: 

If the author of ‘“‘A Dictionary of Baptismal Names, 
etc.,’’ noticed in your last number, is not more accu- 
rate in his other definitions than in those which you 
cite, the lack of an “alphabetical sub-arrangement”’ 
is by no means the “gravest defect’ of his perform- 
ance. Arnold, e. g., which he defines ‘‘a maintainer 
of honor,”’ denotes rather a combination of strength 
with amiabilty or affection; Aristides and Austin 
were both, doubtless, “lovers of justice,’’ but one sig- 
nifies the illustrious, while the other is simply a con- 
traction of Augustine, Augustinus, a diminutive of 
Augustus; Brian is the Celtic for strong, without spe- 
cial reference to the voice; Hector means holding fast, 
or perhaps holding off, restraining from attack; Hor- 
tensius was unquestionably a great ‘‘ orator,’’ but ‘his 
name signifies gardener; Ibzan is Semitic for tin; 
Lycurgus was probably a wolf-slayer; Marcus is a 
hammer, like its diminutive Marcellus or Martellus, 
French Martel ; Othniel was ‘‘a judge,” in the sense of 
a chief magistrate of Israel, but his name means “the 
hour of God;” Solon is the man of quoits, the quoit- 
pitcher, discobulus ; Sergius was “the silken,” and was 
perhaps distinguished, iike our Court of Appeals, by 
his robe; Torquil, one would say, must mean “the 
twister;’’ and William is the German Wilhelm, “hel 
met of resolution.”’ I congratulate the author on the 
happy hit he has made in Harold; his other definitions 
are all astray. 


New York, April 1, 1884. 


NeEcESsSARY IMPLICATION IN THE CONSTITUTION. 


A. V.S. 


Editor of the Albany Law Journal: 

Some years ago, there was a society formed for the 
purpose of advocating an amendment of the Constitu- 
tion of the United States, so that it should contain an 
express recognition of God as the Supreme Ruler of 
the Universe. If I am not misinformed, Judge Strong, 
of the Supreme Court of the United States, was its 
president. Of course nothing could be more flattering | 





to the Almighty, or better calculated to assure Him a 
firm seat on the throne of the universe, than the ex- 
istence of a society of this description. But for several 
years past, nothing has been heard of this society, and 
its annual proceedings and resolutions have ceased to 
gladden the hearts of the few chosen ones, who have 
not “bowed the knee to Baal.’’ Why is this thus? I 
am sure lI don’t know, but since reading the recent 
“legal tender ’’ decision, I havea theory which I de- 
sire to submit to your candid judgment. I hold that 
Judge Strong anda majority of the Supreme Court 
have discovered that no amendment is necessary, in- 
asmuch as a recognition of the Deity is found in the 
Constitution by ‘necessary implication.’’ The rea. 
soning, upon which this conclusion is founded, 1s re- 
markably clear and convincing. We learn, from the 
legal tender decision, that all the “ powers, universally 
understood to belong to sovereignty,’’ were conferred 
by the Constitution upon the government and execu- 
tive of the United States, where such powers were not 
expressly prohibited. But one of the universal attri- 
butes of sovereigns in Europe, is that they govern by 
Divine right. This idea is expressed in their formal 
titles. The ancient title of the kings of England was: 
‘* Edward, Charles and James, by the Grace of God, 
of England, Scotiand, France and Ireland, King.” “It 
appears to us to follow, as a logical and necessary con 
sequence ;"’ that the constitutional title of our present 
executive is: ‘‘Chester, by the Grace of God, of 
thirty-eight States, nine Territories,and Alaska, Presi- 
dent;”’ and that here is an acknowledgment of the 
Deity, plainly implied in the Constitution. Again we 
learn, from the legal tender decision, that the power to 
borrow money not only implies the power to emit bills 
of credit, but to annex to those bills of credit any ad- 
vantage to the holder thereof, which in the judgment 
of Congress will render them a more desirable acqui- 
sition. It follows therefore that the Constitution au. 
thorizes Congress to provide by statute that every 
clergyman in the country, “ without respect to race, 
color, or previous condition of servitude,”’ shall each 
Sunday, after putting up the usual petition to the 
Almighty, for ‘the heathen in distant lands, and the 
sister churches, and all them in authority,’’ add a spe-, 
cial prayer forthe holders of the National bills of credit 
Such a prayer, among pious people like ours, would 
certainly dispose them to acquire all the National cur- 
rency they could honestly obtain—if not more—and 
‘“weare irresistibly impelled to the conclusion that it 
is an appropriate means conducive and plainly adapted 
tothe execution of the undoubted powers of Con- 
gress.”’ It will be seen therefore that the Constitu- 
tion not only recognizes an overruling Providence, 
but prays for its aid in borrowing money, and that 
an acknowledgment of God, as the ruler of the uni- 
verse, is clearly implied in the clauses conferring 
upon Congress the power to borrow money, and pro- 
vide a National currency. Q. E. D. 
1 have no doubt that your readers 

ceive that the reasoning of this article, 


will per- 
and that 


of Judge Gray in the case of Julliard v. 
Greenman, are almost identical, but it does not 
follov. that I have copied from Judge Gray, or 


Judge Gray from me. Thetendency of great minds 
to come to like conclusions upon the same state of 
facts is sufficient to account for the resemblance. But 
I flatter myself that I nave settled—in accordance with 
the latest decisions—a vexed question, one that since 
the adoption of the Constitution has proved a stum- 
bling block to many, and there is no use in denying 
that I am experiencing at this moment “ that general 
warmth adown tho small of the back, which one feels 
when he has said a good thing.” 
Yours, exultantly, 
THE MODERN WEBSTER, 
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CURRENT TOPICS. 

) R. DAVID DUDLEY FIELD, in a recent ad- 

dress before the Law School of the University 
of New York, gave some interesting statistics of the 
present sources of the common law. He says there 
are 35,250 volumes in our State library, of which 
only 125 are our statutes, and 7,000 are of decisions 
of the courts. He continues: ‘‘ Eleven years ago the 
Congressional Law Library held 26,000 volumes, it 
now holds more than 60,000. In the State of New 
York there are published, on an average yearly, 
four volumes of the Decisions of the Court of Ap- 
peals, three of the Supreme Court, one of the New 
York Superior Court and one of the New York 
Common Pleas, one of Surrogate’s Cases, two of 
Abbott’s New Cases, two of Howard’s Practice 
Cases, two of Civil Procedure Cases, two of the 
Weekly Digest, one of New York Criminal Cases, 
and one of the new City Court Cases — twenty in 
all. The number of decisions reported in each vol- 
ume varies of course, but they will certainly amount, 
one with another, to not less than 150 in a volume, 
so that we have in this State alone 3,000 reported 
decisions every year. Taking the whole country 
there are, it is estimated, 100 volumes of reports 
yearly, and if each volume contains as many cases 
as the last volume of Massachusetts Reports — 160 
—there are published in each year 16,000 deci- 
sions. * * * The last volume of Supreme Court 
Reports (30th Hun) contains 169 cases reported in 
full or in part, of which 75 are reversals, and there 
is also a list of 464 other cases not reported, of 
which 127 are reversals. This volume shows the 
work of five months — May, June, August, Septem- 
ber and October, 1883. The last volume of the 
Court of Appeals Reports contains 155 cases, of 
which 82 are reversals, and the period covered is 
the months of June, October and November, 1883.” 
Exclusive of this wilderness of reports the great 
mass of our law libraries is made up of text-books, 
which are efforts at statements of the common law. 
And yet there are lawyers who tell us that no effort 
should be made to express the principles supposed 
to be somewhere laid down in this maze of books 
in one statute book ! 


A correspondent sends us a singular suggestion 
about the code. He proposes that it should not be 
adopted until a majority of the lawyers should ex- 
press themselves in favor of it. To this end, he 
would have the Legislature ask all the lawyers of 
the State to certify how many times they have con- 
sulted the proposed code, and how many times they 
have found it to answer their purpose, or the con- 
trary, and to make their action upon the code de- 
pend upon these answers. We have not space for 
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his long communication, but assuming that he is in 
earnest, we must say that this is not the way to 
make or to test laws. Comparatively few answers 
would be elicited, and these being, necessarily, from 
opponents or favorers, would be more or less un- 
candid. Lawyers are not the law-making power, 
and never ought to be. If the adoption of the code 
of 1848 had been made dependent on the opinion 
of the legal profession it would have been buried 
out of sight. If we were sure that a majority of 
the lawyers are in favor of the code, still we should 
oppose this suggestion. We would have no such 
“local option.” The Legislature should make laws 
upon its own responsibility, and not prejudice them 
at the outset by the certificate of the body of men 
whose business it is simply to administer them. 
Again, very little weight could be attached to such 
a test, extending over a few months and not in 
court. Judges always have different views of the 
law from those of one counsel in every case. How 
can the Legislature assume that the lawyer's certifi- 
cate would be right in any given instance? ‘The 
wish is father to the thought,” and this idea is true 
in every advocate’s construction of precedents. 
Laws are not enacted wholly for the convenience or 
enlightenment of lawyers, but they are designed as 
rules of decision to control the courts. Even our 
correspondent would scarcely approve the making 
of the adoption of the code depend on the ex parte 
opinion of the judges themselves, and yet it would 
seem a more sensible scheme than the one he pro- 
poses, Again, our correspondent misses the real 
theory of statutes; they are not simply to enlighten 
the lawyers, but they are to instruct the community. 
The radical difficulty with our common unwritten 
law is that it can be found out, if at all, only by 
lawyers. We would have laws written so that the 
community may read and understand them, and we 
would not determine the question whether they are 
or are not so written depend on the ex parte and 
prejudiced opinion of men seeking to read them in 
a way to suit their own interests. The Alta Cali- 
fornia very wisely says: ‘‘ But lawyers are not the 
only class, or the most numerous, to be consulted 
about such a matter as codification. Independent 
of the courts and the lawyers there is a benefit con- 
ferred by codes which is of no mean importance. 
This is the accessibility and comprehensibility of 
the law to the people. The law should be in such 
a shape that the mass of the people can know some- 
thing about it. There will be just as much need 
for the professional lawyer when the law is codified 
as there was before, but it is nevertheless a great 
convenience and satisfaction to the property-owner 
and the workingman to be able to learn for himself 
something about his rights as established by the 
laws nnder which he lives. It is a necessary part 
of the political education of the people.” 


A bill has been introduced in our Legislature pro- 
viding that adultery with a married woman shall be 
punished by imprisonment. As we understand it, 
the bill provides that the woman shall -be punished 
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with less imprisonment than the man. It is right 
that adultery should be recognized as a crime in 
the eyes of the law. It has been practically so rec- 
ognized for many years by the repeated refusals of 
juries to convict the slayer of his wife’s seducer. 
We have always advocated punishing adultety as a 
crime, and then punishing the man who takes the 
law in his own‘hands. It is high time to get some 
of this wild-beast notion of justice out of the minds 
of men, But why should the woman be any less 
punished than the man? She is generally even the 
worse sinner of the two, and should be given to’ un- 
derstand that she runs an equal risk. 


The great libel suit of Belt v. Lawes has come to 
an ignoble end — both parties have financially col 
lapsed, ruined, we suppose, by the expenses of the 
suit. So we shall have no appeal to the House of 
Lords, and the case goes out of court as did that of 
Jardyce v. Jardyce, for want of oil to trim the legal 
lamps. 


The lord chief justice of England and Justice 
Stephen have recently decided that a rule of a 
board of health, that no pig shall be kept within 
fifty feet of a dwelling-house, is unauthorized by 
a statute enabling them to make by-laws to prevent 
the keeping of animals on premises so as to be in- 
jurious to health. Down-trodden Ireland should 
now give the chief justice a long mark to his credit. 


A correspondent points out to us that under the 
laws of Pennsylvania the admission of lawyers to 
practice is in the discretion of the courts, the judges 
being authorized ‘‘to admit a competent number of 
persons.” He also argues — not to our satisfaction 
— that the Constitution prohibits women from be- 
ing lawyers. But grant all this, and our criticism 
is not touched. The judges may be right, but they 
have given wrong reasons for their decisions. 


We do not hear much of late about the relief of 
the United States Supreme Court. The Davis bill 
seems to sleep. But our attention has been called 
to the Dorsheimer-Mitchell bill, which provides 
substantially as follows: 1. That where the sole 
ground of jurisdiction of the United States Court is 
the fact that the suit is between citizens of different 
States, the appeal shall lie to a new court, called the 
United States Court of Appeals, to be composed of 
seven judges (§ 1). 2. That this court shall sit at 
New York, New Orleans, Chicago, and San Fran- 
cisco, and shall assign, by districts, for hearing at 
each of these places the appeals from the various 
circuits (§ 6). 38. That in cases where the amount 
involved exceeds $20,000, there shall be an appeal 
from the Court of Appeals to the Supreme Court 
($7). 4. That all appeals from the Supreme Court 
of a Territory, not involving a Federal question, 
shall go to the Court of Appeals (§ 8). 5. That of 
cases involving $20,000 or less, now on docket of 





the Supreme Court, there shall be transferred to the 
new Courts of Appeals all cases which would have 
gone to the latter, had the present bill been law 
when these cases were taken up ($12). 6. That 
the Circuit Court in bane for every species of review 
shall consist of four judges, viz.: The circuit jus- 
tice, the circuit judges, and two district judges, 
with substitutes from neighboring circuit or district 
judges, and that an additional circuit judge shall 
be appointed for every circuit (§§ 14,15). 7. That, 
except on motions for new trials, etc., the judge 
whose ruling is the subject of review shall not sit 
(§ 16). We understand that the Supreme Court jus- 


tices strongly favor the Davis bill. 


NOTES OF CASES. 


N State v. Carman, Iowa Supreme Court, March 
20, 1884, 18 N. W. Rep. 691, it was held that 
a defendant in felony cannot waive a jury trial. 
The court thought the statute imperative, but said 
further: “The question presented is not as to the 
waiver of a mere statutory privilege, but an imper- 
ative provision, based, as we view it, upon the 
soundest conception of public policy. Life and 
liberty are too sacred to be placed at the disposal 
of any one man, and always will be, so long as man 
is fallible. The innocent person, unduly influenced 
by his consciousness of innocence, and placing un- 
due confidence in his evidence, would, when 
charged with crime, be the one most easily induced 
to waive his safeguards. There is no resemblance 
between such a case and that of a person pleading 
guilty. In the latter case there is no trial, but 
mere judgment upon the plea, If the language of 
the statute were less imperative than it is, the ad- 
judications would support us in reaching the same 
conclusion. Jill vy. People, 16 Mich. 351; State v. 
Maine, 27 Conn. 281; Bond vy. State, 17 Ark. 290; 
Wilson v. State, 16 id. 601; League v. State, 36 Md. 
259; Williams v. State, 12 Ohio St. 622; People v. 
Smith, 9 Mich. 193; United States v. Taylor, 11 
Fed. Rep. 470.” Seever, J., dissented. 


Women are getting their rights in the far west. 
In Kelly v. Kelly, Nevada Supreme Court, July 11, 
1883, it was held that a husband was entitled to a 
divorce on the ground of cruelty where the wife 
circulated false reports of his infidelity. The court 
said: “We scarcely need the aid of judicial au- 
thority for the enforcement of the truth that there 
may be cruelty without personal violence, and that 
such cruelty, working upon the mind, may affect 
the health. Wretchedness of mind can hardly fail 
to have this result. In causes of divorce, upon the 
ground of cruelty, wives appear as complainants 
more frequently than husbands. This arises from 
the fact that the husband is generally physically 
stronger than the wife, and less susceptible to the 
effect of ill-treatment than she. He too, may, in 
fact, frequently restrain the wife’s violence by the 
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exercise of marital power in the domestic forum 
without the aid of the courts. But the law does 
not encourage him to measure strength with her. 
‘The fact that the husband can defend himself is 
the very grievance. It is because he may be 
tempted, in defending himself, to retaliate upon his 
wife, that the court is bound to interfere, and to de- 
cree a judicial separation when such acts are 
proved. When a man marries an ill-tempered 
woman, he must put up with her ill-humor, but the 
moment she lifts her hand against him the court 
must interfere, for if it does not how can it answer 
the husband if he should subsequently allege that 
he had been forced to use violence in self-defense?’ 
‘orth v. Forth, 36 L. J. 122. The statute contem- 
plates cases in which the husband may be the com- 
plaining party, and in such cases expressly affords 
him the same relief which it extends to a complain- 
ing wife. Although he is generally physically 
stronger than she, he may be the weaker party. 
And cases may arise in which the wife may cause 
the husband to suffer as seriously, mentally and 
physically, as she would were he to be the aggres- 
sor. To reverse the judgment would be to say, as 
matter of law, that no such cases could exist.” Sce 
Carpenter vy. Carpenter, 30 Kans, 712; ante, 143. 


In Banks v. Highland Street Railway Co., Massa- 
chusetts Supreme Court, Feb. 28, 1884, 17 Rep. 434, 
the plaintiff, while engaged in running a telegraph 
wire across a street where the telegraph company 
had no right to put wires, was thrown from a pole 
by a passing street car, and injured. //eld, that he 
had no cause of action against the railroad com- 
pany. The court said: ‘‘ The wire, at least while 
looped across the street so that it might be hit by 
passing carriages, was a nuisance which any person 
lawfully travelling on the way, and incommoded 
by it, might remove. Arundel v. McCulloch, 10 
Mass. 70; Wales v. Stetson, id. 143. The plaintiff 
was carrying the wire looped across the street at- 
tached to his person, and with his back to the street, 
so that if the wire was struck he would be pulled 
from the pole he was climbing. He was not only 
doing an unlawful act, but doing it in a manner 
peculiarly dangerous to himself. What the plaint- 
iff was doing was not merely a condition, it was a 
directly contributory cause of his injury. The car 
was lawfully passing upon the street, and could 
not continue its course without striking the wire. 
The driver of the car when he saw the wire had no 
right to drive on without care or concern for the 
consequences, but the defendant was not liable to 
the plaintiff for mere error of judgment on the part 
of the driver of the car. The jury should have 
been instructed not only that the plaintiff was 
doing an illegal act, but that his illegal act con- 
tributed to his injury, and that he was not entitled 
to recover, unless he satisfied them that the driver 
of the car recklessly and wantonly drove against the 
wire.” 





Lawyers must be careful how they ‘‘sauce’ 
judges in the streets. In People v. Green, Colorado 
Supreme Court, Feb. 29, 1884, 17 Rep. 456, an at- 
torney used abusive and threatening language to a 
judge while the latter was driving in the street 
(with his young daughter, too), concerning the 
judge’s action in a cause pending before him, and 
this was held “misconduct in office,” justifying 
disbarment. The court said: ‘‘The respondent’s 
objection to the jurisdiction of this court in this 
case is, in our judgment, not well taken. It is not 
necessary that the indignity or insult to a judge 
should occur in open court, nor that it constitute 
a statutory contempt of court, in order to con- 
fer on this court jurisdiction to disbar there- 
for. Bearing upon this proposition, the views 
of Mr. Justice Field are in point: ‘The obligation 
which attorneys impliedly assume, if they do not, 
by express declaration, take upon themselves when 
they are admitted to the bar, is not merely to be 
obedient to the Constitution and laws, but to main- 
tain, at all times, the respect due courts of justice 
and judicial officers. This obligation is not dis- 
charged by merely observing the rules of courteous 
demeanor in open court, but it includes abstaining 
out of court from all insulting language and offen- 
sive conduct toward the judges personally for their 
judicial acts. * * * Whatever may be thought 
in such a case of the power to punish for contempt, 
there can be no doubt of the existence of a power 
to strike the offending attorney from the roll.’ 
Bradley v. Fisher, 13 Wall. 335. Chief Justice 
Sharswood of Pennsylvania is equally positive upon 
the point. Says he: ‘No question can be made of 
the power of a court to strike a member of the 
bar from the roll for official misconduct in or out 
of court.’ Hx parte Steinman, 95 Penn, St. 220. 
To the same effect are the views of Chief Justice 
English: ‘The power of the court to punish for 
contempt by fine and imprisonment is one thing, 
and its power to strike an attorney from the roll is 
another and distinct thing, although the miscon- 
duct for which an attorney may be disbarred may, 
in some instances, involve a contempt of court. 
Beene v. State, 22 Ark. 151. The status of the case 
then is, that the respondent has been guilty of con- 
duct toward the relator, on account of the latter’s 
judicial action in a cause pending in the District 
Court, which warrants his disbarment, and he has 
produced no testimony which either justifies or 
mitigates his offense.” 


—_——_ + — 


COMMON WORDS AND PHRASES. 


\ ANUAL Lazor.—An omnibus driver is not a 
p | manual laborer, within a statute specifying “a 
laborer, servant in husbandry, journeyman, artificer, 
handicraftsman, miner, or otherwise engaged in 


manual labor.” Morgan v. London Gen. Omnibus 
Co., 12 Q. B. Div. 291. Day, J., said: “The ex- 
pression ‘workman’ does not include a domestic or 
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menial servant; but save as aforesaid, means any 
person who, ‘ being a laborer, servant in husbandry, 
journeyman, artificer, handicraftsman, miner, or 
otherwise engaged in manual labor, has entered into 
or works under a contract with an employer.’ Is 
this man a ‘laborer?’ In one sense, every man who 
works or labors may be called a laborer; but it can- 
not be said that he is therefore within the statutory 
definition of a ‘workman.’ Then, is this person a 
journeyman? Etymologically considered, a journey- 
man is one who is employed by the day; but that is 
not the sense in which the term is ordinarily used, 
for in most trades where journeymen are em- 
ployed — butchers, bakers, and tailors, for in- 
stance — they are hired and paid by the week. In 
common parlance, no one would call an omnibus 
conductor a journeyman, Neither is he an artificer 
or handicraftsman. And the general words ‘or 
otherwise engaged in manual labor,’ refer to labor 
ejusdem generis with the specific kinds before men- 
tioned. It seems to me therefore that an omnibus 
driver or conductor is not within any of the defini- 
tions of a ‘workman’ in section 10 of the Employers 
and Workmen Act.” Itseems to us he comes pretty 
near being literally a ‘‘journeyman.” In Tall v. 
Brown, 59 N. H. 551, the enactment that “ any per- 
son who labors at cutting, hauling, or drawing 
wood, bark, logs, or lumber, shall have a lien thereon 
for his personal services,” was construed. The court 
said: ‘‘ The defendants claim that the term ‘ personal 
service ’ is so far restrictive that the lienor can take 
security and precedence of other claimants only to the 
extent of the product of the work accomplished by his 
own hands; and that none of the work produced 
through the labor of his agents or servants, his teams 
or his implements, can be included in the security of 
the lien. But it is manifest that an interpretation so 
narrow as this was never intended. The lumberman 
may cut down trees; therefore he must use an axe; he 
may haul and draw lumber; therefore he must use 
chains and probably sleds and oxen, or horses. The 
Legislature could not have intended to exclude these 
appliances, without which it would be impossible 
to perform the labor. We have therefore little hes- 
itation in holding that the personal services of the 
lumberman include the use and the earnings of his 
own oxen, chain, canthook, and his own team and 
sled, if these are actually used by him and are es- 
sential to the service rendered. We do not, in this 
case, go so far as to hold, that if-the claimant did 
not labor himself, or if, acting as a common laborer, 
he loaned the use of his team on the same work, he 
could successfully claim the benefit of the lien on 
account of his team. * * * Whether a person 
in the plaintiff's position, a contractor, one who as- 
sumes the responsibility of performing a certain 
piece of work, and employs and superintends others 
in the performance of it, ‘labors,’ within the mean- 
ing of the statute granting one a lien for his ‘ per- 
sonal services,’ might be a question of no little diffi- 
culty in the absence of any judicial construction of 
this or similar statutes. The stock-broker, the 
clergyman, the student, the farmer, and the wood- 





chopper, all labor, but in different ways, requiring 
the exercise of different mental and physical powers. 
From the original and comprehensive meaning of 
the word itself, no reason, perhaps, could be sug: 
gested why a person who accomplishes a certain 
amount of work by the exercise of his mental 
powers, in connection with the physical exertion of 
others, could not be said to labor. The two classes 
or kinds of labor are dependent, the one on the 
other, and without both nothing would be accomp- 
lished. But when we study the legislative intention 
in the enactment of a law granting those who work 
chiefly through physical means, certain privileges, it 
is possible to see that the term ‘labor’ is used in a 
restricted sense, and not in its broad and compre- 
hensive meaning. The object of the lien laws, now 
almost universal, is not doubtful, on authority at 
least. One purpose may have been to protect the 
laboring man, the man whose subsistence depends 
on the wages earned by his own manual labor, from 
the reckless improvidence of his employer, and to 
furnish him with ample security for his earnings, 
which ordinarily he could not successfully demand. 
If this was the intention of the Legislature in the 
passage of the law in question, then it follows that 
it does not apply to contractors employing men and 
teams to cut and haul timber, doing no manual 
labor themselves, and deriving their compensation 
from the profits realized. Most of the authorities 


that we have examined support this view of the law, 
except in cases where, from the wording of the 


statutes, a different intention clearly appeared. And 
we are not disposed to question the wisdom of those 
cases. Weymouth v. Sanborn, 43 N. H. 171; Balch 
v. WN. Y. & 0. M. R., 46 N. Y. 521; Parker v. Bell, 7 
Gray, 429; Stryker v. Cassidy, 17 N.Y. (S. C.) 18; 
Wentroth’s Appeal, 82 Penn, St. 469; Jones v. Shaw- 
han, 4 N. & 8S. 257; Ericsson v. Brown, 38 Barb. 
390; Aiken v. Wasson, 24 N. Y. 482; Sullivan’s 
Appeal, 77 Penn. St. 107; Winder v. Caldwell, 14 
How. 434; Hoatz v. Patterson, 5 W. & 8. 538.” 

Harvest.— This designates the time when crops 
of grain and grass are gathered, and does not ap- 
ply to second crops gathered out of the harvest 
season. Wendell v. Osborne, lowa Supreme Court, 
March 21, 1884. 

ActuaLLy DwE.is.— This expression, in a statute 
of settlement, was thus defined, Town of Hay River 
v. Town of Sherman, Wisconsin Supreme Court, 
March, 1884: ‘‘The words ‘actually dwells’ in the 
statute, are certainly broad enough to include one 
who is boarded or supported at a particular house; 
certainly this is so when applied to a pauper having 
a legal settlement in a town. When so used, they 
would seem to mean nothing more than the place 
where he actually remains, tarries, abides for some 
length of time, continues, stays, sojourns. The 
place where he actually lodges and takes his meals 
must come within the meaning of the words ‘actu- 
ally dwells.’ ” 

Bracu.— In Trustees of Hast Hampton v. Kirk, 68 
N. Y. 459, the court said: ‘‘ Ordinarily in a grant 
of lands under the name of a ‘ beach,’ or a boundary 
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of lands upon or by or along a ‘ beach,’ the word 
would be held synonymous with the shore or strand, 
and as having reference to and including only the 
lands washed by the sea, and between high-water 
mark and low-water mark. In the case of a bound- 
ary it would be necessary so to restrict the meaning 
of the word, in order to have a certain and definite 
limit to the lands granted. If held to mean the 
sandy land or flats between the upland and the 
shore, which is frequently formed by a change of the 
shore line, and is not unfrequently called a ‘ beach,’ 
it would be quite too uncertain and indefinite to 
constitute a line bounding lands granted. In a 
grant of a ‘beach,’ and perhaps when a ‘beach’ is 
made the boundary of lands, other clauses of the 
deed, and the situation of the lands granted or 
other circumstances may authorize a different inter- 
pretation, and effect may be given to the word as 
meaning flats, or the sandy land between the upland 
and the actual shore line. In Storer v. Freeman, 6 
Mass, 435, Chief Justice Parsons, in interpreting a 
deed substituted the word ‘flats’ for ‘shore’ in the 
description to give effect to the intent of the 
parties, and held that the land conveyed extended 
to the ‘flats,’ but did not include any part of them. 
The reasons given by the chief justice in the case 
quoted for restricting ‘shore’ or ‘sea shore’ to the 
ground between ordinary high water mark and low- 
water mark are equally applicable to a boundary 


upon, or by, or along a beach. He says: ‘It can 


not be considered as including any ground always 
covered by the sea; for then it would have no de- 


finite limit on the sea-board. Neither can it include 
any part of the land for the same reason.’ The de- 
finition of the shore is an accurate definition of a 
beach having respect to the nature and situation of 
both. Both words denote lands washed by the sea. 
Littlefield v. Littefield, 28 Me. 180; Phillips v. Rhodes, 
7 Metc. 322; Cutts v. Hussey, 15 Me. 237.” 

Uron.—In a statute permitting telegraph com- 
panies to construct lines ‘‘upon and along high- 
ways,” ‘‘ upon” includes ‘‘ across.” Banks v. High- 
land Street Ry. Co., Massachusetts Supreme Court, 
February 28, 1884. 

Rapre.— This is nota verb. So, in an indictment, 
‘did rape” is not an equivalent for ‘did ravish,” 
Hewitt v. State, Texas Ct. App., Tyler, 1883. 

aa 
CODE LAW vy. JUDGE LAW. 


T is constantly urged by the opponents of the Civil 
Code, now pending before the Legislature of this 
State, that in so far as the Civil Code states elemen- 
tary principles of the law it is unnecessary ; that these 
principles are so well settled that it is a work of super- 
erogation to restate them inthe formof acode. A 
cursory review of the recent adjudications of the 
highest appellate courts, upon elementary principles 
governing ordinary legal relations, may lead the blind 
panegyrists of the common law to admit that its 
so-called flexibility isa euphemism forits uncertainty. 
It may be asking too much from the opponents of codi- 
fication, to expect that such a review may induce 
them to acknowledge that a code, which as early as 
1865 stated elementary legal principles in the form in 





which they were only recently declared by the Court of 
Appeals after years of litigation, presents a strong argu- 
ment for its enactment into law and for the principle 
upon which it is based. For the purpose of institut- 
ing such a comparison I have selected only a few in- 
stances in some of the leading branches of the law and 
have py no means exhausted the subject. 


I. PARENT AND CHILD. 


This is a personal relation*%of such an ordinary char- 
acter, that we would naturally expect to find the prin- 
ciples of the law governing this relation so elementary 
and well settled as to be considered beyond dispute. 
That the husband frequently dies and leaves the wife 
to take care of the children, is not an unusual occur- 
rence. Is the widowed mother entitled to the ser- 
vices of the minor child, and as a corollary to this 
question, can she sue for the seduction of;her minor 
daughter? In Bentiey v. Rickmeyer, 4 Comst. 38, 
Bronson, J., declared that she'was not entitled to such 
services, and in Re Ryder, 11 Paige, 185, Chancellor 
Walworth held that she was. In 1867,in the case of 
Gray v. Durland, 50 Barb. 100, Miller and Peckham, 
JJ., held, after a thorough{examination of the author- 
ities, that the mother was entitled to such services, 
and Hogeboom, J. (id., p. 211), after a similar exami- 
nation of the authorities, held that she wasn’t. On 
appeal in 1873, the Commission of Appeals, Hunt, C., 
stated that the question was not free from doubt, but 
dodged this issue, and affirmed the right of the 
widowed mother to sue for the seduction of her minor 
daughter in this case, on the ground that the daughter 
was actually in the mother’s service at the time. In 
1874, the question was‘decided by the Court of Appeals 
in Furman v. Van Size, 56 N. Y. 435. The majority of 
the court, per Grover, J., examined the question de 
novo, and held that the widowed mother is entitled at 
common law to the services of her minor daughter, 
and can therefore sue for her seduction. The minor- 
ity of the court (Allen and Folger, JJ.), traversed the 
same ground in an able dissenting opinion, and came 
to the conclusion that no such right belonged to the 
mother at common law. The glorious flexibility of 
the common law is beautifully illustrated in the nu- 
merous cases cited in support of both views of the 
question at issue. The Civil Code of 1865 would have 
settled the question once and for all. Section 32 (§ 35 
of 1884) declares that the right of personal relation 
forbids the seduction of a daughter, and sections 89, 
60 ($$ 123, 124, of 1884), entitle the widowed mother 
to the care, services and earnings of her minor chil- 
dren. This elementary principle governing the rela- 
tion of parent and child was “ inflexibly ” fixed by the 
code in 1865, and was only “ flexibly declared by our 
highest court in 1874. 


II. HUSBAND AND WIFE. * 


1. Is an agreement between husband and wife for 
immediate separation valid? Its validity was attacked 
by one of the most prominent opponents of the code, 
on the ground that such an agreement would be equiv- 
alent to a voluntary extra-judicial divorce. It seems 
strange that Judge Cowen, in People v. Mercein, 3 
Hill, 411, actually calls such voluntary separation “a 
kind of divorce which the courts cannot very ‘well 
gainsay at this day.’’’ The validity of such an agree- 
ment was upheld in 1882 by Judge McAdam, in Allan 
v. Affleck, reversed by the General Term of the Marine 
Court, and such reversal in turn reversed by the Gen- 
eral Term of the Court of Common Pleas, 64 How. Pr. 
880. The question was again mooted as late as 1883, in 
Desbrough v. Desbrough, in 29 Hun, 592. The Civil 
Code settled this question in accordance with’ these 
decisions as_early as 1865 (§§ 80, 81, being §§ 105, 106, of 
1884). . : 7 ¥ 
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2. How far is a husband liable for the independent 
tort of his wife? As late as 1872, the General Term, 
Supreme Court, second department, was informed by 
the Court of Appeals that the liability of the husband 
did not rest upon the ground that he, in contempla- 
tion of law, was guilty of the tort, but resulted froma 
necessity of pleading arising from the incapacity of 
the wife to be sued without her husband. Kowing v. 
Manly, 49 N. Y. 192. It was therefore natural to as- 
sume that when the newcode allowed a married 
woman to sue or be sued as if she were single (§ 450 
Code of Civil Pro.), the husband could not be joined 
as a party in an action for her independent tort. But 
Judge Van Brunt, sitting at Special Term, Supreme 
Court, first department, in Berrien v. Steel, decided 
May, 1878, and Judge Sedgwick, of the New York 
Superior Court, in Dimelow vy. Rosenfield, decided 
June, 1878, held otherwise. But now comes Judge 
Rumsey, in Filzgerald v. Quann, 62 How. Pr. 331, and 
decides in gaccordance with Kowing vy. Manley, that 
the husband is not a proper party in such an action. 
It must be admitted that the provisions of the Civil 
Code on this subject are not as “ flexible’ as our com- 
mon law, for by section 83 ($ 108 of 1884), neither hus- 
band nor wife as such is answerable for the act of the 
other. 

III. PRINCIPAL AND AGENT. 

1. How far is the principal bound by the act of the 
agent done under an ostensikle authority? This is 
surely a matter of elementary law, but as late as 1879 
the Court of Appeals in People v. Bank of North 
America, 75 N. Y. 547, 562, was compelled to re-examine 
and restate the rule that the agent's acts, done under 
au ostensible or apparent authority, bind the principal 
only as against those who, in good faith, have acted in 
reliance upon such ostensible authority. This rule 
was clearly stated in the code of 1865, section 1249 (§ 
1814 of 1884). 

2. There is probably no question in the law of agency 
that hasariseu more frequently and has been exam- 
ined and discussed more elaborately than that of the 
liability of the principal for the wrongful acts of the 
agentin the course of his employment, and for his 
willful omission to fulfill the obligations of the prin- 
cipal. The layman would have aright to expect that 
the legal rules governing a question of such frequency 
and importance as this should be clearly defined and 
clearly expressed. If such were his expectation, he 
would be doomed to a sad disappointment upon exam- 
ining the adjudications of our courts upon this sub- 
ject within the last fifteen years. The kaleidoscope 
of the common law presents few pictures of a more 
motley hue than that which is formed by the hetero- 
geneous mass of distinguished cases, reversals, and 
reiterated opinions upon this subject. In 1872, in 
Tsaacs v. Third Avenue R. Co., 47 N. Y. 122, the Court 
of Appeals, in reversing the Trial and General Term of 
the Supreme Court, second department, declared that 
the act of defendant’s conductor,in pushing the plaint- 
iff from the car, while in motion, was a wanton and 
willful trespass, which the defendant could not law- 
fully have done, and therefore no authority could be 
implied in the conductor to doit (p. 128). From this 
solemn adjudication of our highest court sprang a pro- 

. lifie brood of lawsuits, appeals and elaborate opinions, 
of which we can notice only afew. In 1875, the Court 
of Appeals, in Shea vy. Sixth Avenue R. Co., 180, found 
itself compelled to distinguish the prior decision of 
Isaacs v. Third Avenue R. Co., and held that the de- 
fendant was liable for the act of its driver in ‘‘forci- 
bly, willfully, and violently”’ throwing the plaintiff 
from defendant’s car. To one not inured to the 
solemn casuistry of the common law, the only appar- 
ent difference between the Isaacs case thus “ distin- 
guished,” and the Shea case would seem to be a dif- 








ference in the names of the parties litigant and the 
difference between a conductor and a driver. If the 
Tsaacs case declared the law, then the Shea case was a 
departure from the law, and vice versa, if the Shea case 
was a correct announcement of the law then the Jsaacs 
case ought not only to have been distinguished, but 
completely extinguished aud expunged. But not- 
withstanding the Shea case the principle underlying 
this great question of agency seemed not to be clearly 
understood by the courts and the profession. -For 
again in 1876, in Rounds v. Del., L.& W. R. Co.,64N. 
Y. 129, eminent counsel in reliance upon the defunct 
Isaacs case appealed to the Court of Appeals, and ob- 
tained from the court instruction upon this element- 
ary principle of the law in an elaborate opinion, in 
which the Isaacs case was no longer distinguished, but 
killed by silence. In this opinion the court again re- 
iterated the rule that even if the wrongful act com- 
plained of is willful the principal is not relieved from 
liability ; that the willful, wrongful act of the agent 
which will relieve the principal must be done outside 
of the agent’s duty and his master’s business (p. 137). 
In 1878 the Court of Appeals was again called upon, in 
Mott vy. Consumers’ Jee Co., 73 N. Y. 543, to re-examine 
and restate this principle of law in reversing the Trial 
and General Term of the Court of Common Pleas for 
sustaining a judgment dismissing the complaint. In 
this case the principle was clearly and succinctly 
stated that in an action brought against the principal 
for the wrongful act of the agent, the inquiry is simply 
whether the wrongful act was in the course of the em- 
ployment, or outside of it, and thus the quality of the 
act, whether done negligently, wantonly, or even will- 
fully, does not excuse. The Jsaacs case was again dis- 
tinguished from other cases, “‘but,’’ says the court 
with solemn facetiousness, ‘‘the harmony of the law 
is in no degree disturbed by a seeming inconsistency 
of the two cases’’—the real humor of this remark can 
only be appreciated upon discovering, that the judge 
who wrote the clear and logical opinion in the Mott 
case was the responsible author of the disjointed and 
erroneous opinion inthe Isaacs case. The principle 
was now deemed settled by the Court of Appeals, and 
although in 1881, in Hoffman v. New York Central & 
Hudson R. Co., 87 N. Y. 25, eminent counsel again 
mooted the question and raised the spectre of the de- 
funct /saacs case, and although in the same year in 
Quinn v. Power, 87 N. Y. 535, the appellate court was 
compelled to reverse the Trial and General Term of the 
Supreme Court fora wrong application of the princi- 
ple in directing a verdict for the defendants, and 
although in 1882, in Schultz v. Third Avenue R. Co., 89 
N. Y. 242, the court again curtly informed the same 
counsel, who again cited the Jsaacs case, that the prin- 
ciple was settled that the quality of the agent’s act, 
whether willful, reckless or malieious, does not excuse 
the principal, and although in the same year, in Lynch 
v. Metropolitan Elevated Ry. Co.,90 N. Y. 77, the Isaacs 
case was again cited by other eminent counsel and the 
principle discussed, still we must agree with the Court 
of Appeals in its declaration, made in the Lynch case, 
that the principles upon which the liability of the 
master for the wrongful act of his servant rests ‘“‘ have 
been so fully and plainly laid down in recent cases in 
this court that a restatement of them now would serve 
no useful purpose ”’ (p. 87). In view of the beautiful 
flexibility of our common lawin numerous instances 
where a principle was just as solemnly declared to be 
settled as in this case, e. g., Murkham v. Jaudon, 41 N. 
Y. 235, reversed in Baker v. Drake, 53 id.211, we would 
not be so boldas to join in this solemn declaration of 
our highest appellate court in the Lynch case,if we were 
not satisfied that the funeral service was at last in 1882 
officially read over the corpse of the Isaacs case, and 
its ghost forever laid, in Stewart v. Brooklyn R. Co., 90 
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N. Y. 588. Butin burying the [saacs case, the court 


was compelled to reverse the Trial and General Term 
of the City Court of Brooklyn for dismissing plaintiff's 
complaint, and pointed out to these inferior tribunals 
and to the profession at large, that a principal is liable 
not only for the negligence of his agent, but also for 
the agent’s willful default in the performance of a 
duty which the principal has undertaken. The Civil 
Code, section 1253 ($ 1818 of 1884), not only laid down in 
1865 the principle of the master’s liability as declared 
by the Court of Appeals in 1878, in Mott v. Consumers’ 
Ice Co., 73 N. Y. 5438, but also stated the amplification 
of the rule as declared in Stewart v. Brooklyn £&. Co., 
supra, by providing that unless required by law to em- 
ploy that particular agent, the principal is responsible 
to third persons for the negligence of the agent in the 
transaction of the business of the agency, including 
wrongful acts committed by such agent in the transac- 
tion of such business; and for his willful omission to 
fulfill the obligation of the principal. The test of lia- 
bility as declared by the code, is whether the wrong- 
ful act was committed in the transaction of the busi- 
ness of the agency or pot; in other words, was the act 
done in the course of the employment or outside of it. 
This is declared to be the proper test in the Molt case 
(73 N. Y. 543, 547). 


IV. PARTNERSHIP. 


The Civil Code defines a partnership as ‘the asso- 
ciation of two or more persons, for the purpose of car- 
rying on business together and dividing its profits be- 
tween them, section 1910. As late as‘1880, the Court of 
Appeals had occasion to call attention to the first 
element of this definition, that a partnership is an as- 
sociation for ** business,’’ by deciding that a voluntary 
association for meral, benevolent and social objects, 
is nota partnership, sustaining on this point the Gen- 
eral Term, Supreme Court, first department, in over- 
ruling the judgment of the Special Term. Lefond v. 
Deems, 81 N. Y. 507. In 1871 the Court of Appeals 
was compelled to inform the Trial and General Term 
of the New York Superior Court that ashare in the 
profits, without any community of losses, was suffi- 
cient to constitute a partnership (Manhattan Brass, 
etc., Co. v. Sears, 45 N. Y. 797), both of these questions 
were settled by the code as reported in 1865. But as to 
the more important question, whether a share of the 
profits, as such, will constitute a person a partner as to 
third persons, although as between the parties there is 
no agreement to be partners, or even an agreement not 
to be partners, who can state positively what the law is 
at present? Aslate as 1871, the New York Superior 
Court, Trial and General Term, did not know that 
sharing in the profits as such constitutes a partnership 
as to third persons, although the parties expressly de- 
clare it to be their intention not to be partners (Man- 
hatlan Brass Co. v. Sears, 45 N. Y. 797), and in 1874 the 
Court of Appeals was compelled to re-affirm this doc- 
trine for the instruction of eminent counsel, and to 
hold that a person receiving a share of the profits fora 
loan of money toa firm to be used as capital in the 
business, is liable asa partner to the firm creditors. 
Leggett v. Hyde, 58 N. Y. 272. But in 1879 the Court 
of Appeals, in Richardson v. Hughitt, 76 id. 55, began 
to ‘‘distinguish’’ its prior decisions, and held thata 
loan of money to a firm for use in its business, with an 
agreement fora share of the profits ‘‘asa measure of 
compensation,’’ does not constitute a partnership. In 
the same year the appellate court no doubt found 
great pleasure in concurring with the New York Su- 
perior Court, in holding that a person participating in 
the share of the profits of some of the partners ofa 
firm, under an agreement with such partners, but not 
with all the partners, that it isfor the interest of the 
firm that he should be a co-partner, is not a partner as 





to firm creditors. Burnett v. Snyder, 76 N. Y. 344. But 


in 1880, in another action between the same parties, 
growing out of the same agreement, the Court of Ap- 
peals was compelled to overrule the General Term of 
the New York Superior Court, and to reiterate the 
rule after re-examining all the authorities. The ques- 
tion was again mooted in Curry v. Fowler, 87 N. Y. 83. 
Had the Civil Code been adopted in 1865, all this liti- 
gation would have been spared. Section 1973 provides 
that no one is liable as a partner who is not such in 
fact, except in the case of one permitting liimself to be 
held out as a partner. 

So also as to the law governing the relation of part- 
ners to each other. The Civil Code declares partners 
to be trustees for each other (§ 1930), and makes them 
liable to the strict obligations governing trust relations 
($$ 1690-1701). Had the code been adopted in 1865, it is 
but fair to assume that the celebrated case of Mitchell 
v. Read, G1 N. Y. 123; 8. C., 84 id. 556, would either 
never havé been appealed, or if carried to the appel- 
late court, would not have required such elaborate 
arguments as those of Earl and Dwight, CC., to estab- 
lish the elementary principle that a trustee cannot 
profit from the estate for which he acts. 

From this hasty review of the late adjudications on 
the subject of partnership law, it will be seen that our 
highest court is constantly called upon to state, ex- 
amine and re-examine the fundamental principles of 
this branch of mercantile jurisprudence. This either 
argues a woeful ignorance of the law on the part of the 
members of the legal profession, or implies a latent 
belief on their part in the unlimited ‘ flexibility” of 
the decisions of our highest court even in questions of 
elementary law. How far the adjudications of the 
Court of Appeals, ov the question of partnership by 
sharing in the profits as such, have justified such be- 
lief, it is not forus to say. Butitis surely time that 
the profession should be told that the main principles 
of this important branch of the law are fixed and nu 
longer *‘ flexible.” : 

V. SURETYSHIP. 


It was only as late as 1883, that the Court of Appeals 
in the course of a few months was twice compelled to 
iterate and reiterate the rule, that to release the surety 
because of delay in proceeding against the principal, 
the surety must have explicitly requested the creditor 
to proceed against the principal (Howe Machine Co. v. 
Farington, 82 N. Y. 121), and that even in case of such 
a request, the surety will not be released, unless the 
failure to observe the notice resulted in injury to him. 
Hunt v. Purdy, 82 N. Y. 486. And again, in 1881, the 
Court of Appeals once more passed upon this question 
and laid down the rule as before. Toles v. Adee, 84 N. 
Y. 222. In 1882 the cases were again examined and the 
rule restated in Newcomb v. Hale, 90 N. Y. 826. In 
each of these decisions the court referred to the au- 
thorities in extenso to sustain this elementary princi- 
ple of the law of sureties, a labor which the court 
would have been spared if the Civil Code had been in 
force, for by sections 2459 and 2466 the same rule is 
clearly and concisely declared. 


VI. FRAvuD. 


Asto thelaw of fraudulent representations. As 
late as November, 1880, the question whether the rep- 
resentation must be addressed directly to the party 
who was actually deceived thereby to his injury, was 
elaborately argued before the Court of Appeals, in ref- 
erence to the legal effect of false statements made to 
commercial agencies. Eaton, Cole & B. Co. v. Avery, 83 
N. Y. 31. And in holding that to constitute action- 
able fraud, it is not necessary that there should be an 
intent to defraud any particular person, so long as 
there is such an intent against a whole class of persona 
of whom the defrauded individual is one, the court 
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merely announced the rule as laid down in section 1123 
of the Civil Code. 

I might add numerous other instances in which the 
code has anticipated the Court of Appeals, and has 
substituted certainty in the place of what is falsely 
called the flexibility of the common law, where un- 
certainty is really meant. But this will suffice. 

JOHN FRANKENHEIMER. 


—_——_>_—_. 


A VOMMON LAW ALSATIA, 

HAVE read lately eloquent panegyrics contributed 

to your columns upon the solid sense and right- 
eousness of the ‘unwritten’ law of New York State, 
and upon the great benefits which it draws from the 
peculiar manner of its judge-nursed growth. It must 
be intellectually both an education and atreat to trace 
out the development of any one of its great princi- 
ples. I dedicate the result of my study juto one of 
them to your subscribers, in the hope that Mr. Carter 
or Mr. Hornblower will supplement my story by an 
exposition of the righteousness and common sense and 
flexibility of its special subject. 

The principle which I have made the subject of study 
is that which renders it impossible to bring a ‘‘local’”’ 
action except in the locality where the cause of action 
arose. So lately asin Cragin v. Lovell, Exr., 883 N. Y. 
258, it was held that although Mr. Cragin could sue 
Miss Quitman in New York for breaking an agree- 
ment with him about her plantation in Louisiana, yet 
Miss Quitman could not counter-claim certain loss suf- 
fered by her because Mr. Cragin had “ destroyed, in- 
jured and wasted”’ the same plantation; since waste is 
a “ local”’ action, and cannot be brought except where 
the land lies, although covenant concerning the same 
piece of land is ** transitory,’ and may be brought any- 
where. Wherefore let me devastate my neizhbor’s 
property in Louisiana, for [ will escape with my spoil 
to-the Alsatia ofthe “ unwritten’’ jurisprudence of 
New York (if, indeed, I be not intercepted in Missis- 
sippi, whose law the statute-makers have corrupted.) 
Mr. Cragin can transmit his booty safely to his de- 
scendants if he leave not our sanctuary; meanwhile he 
may proceed to recover from Miss Quitman’s executor 
the uttermost dollar. 

Mr. Cragin confidently admitted by his demurrer al] 
the misdeeds with which Miss Quitman charged him. 
Why then was he so sure that he could not be sued in the 
only place where he could be caught? Because of the 
above great principle of our law, whose history I will 
now relate. Its reason, asI have said, I leave to Mr. 
Carter and Mr. Hornblower. 

In the ancient times, when the common law was in 
its first flush of expansion and adaptation, all actions 
were ‘‘local,’’ and could be brought only in the county 
wherein the cause of action arose. This was probably 
for the very good reason that the juries of those times 
were required to supply their own evidence instead of 
gaining it from outside witnesses. Hence, when out- 
side witnesses had been introduced the bolder judges 
began, by a “fiction’’ or judicial white lie, to raise up 
and extend “‘transitory’’ actions, or actions which 
could be tried in other counties if necessary; so that 
these “‘ transitory ” actions gradually became the rule, 
and “‘local’’ actions the exception. But at the end of 
the seventeenth century some more timid judges were 
calling a hait, and torts to real property remained of a 
** local” nature; for they had been left untouched by 
recent decisions, and obedience to all ancient prece- 
dent was getting more into fashion. 

Up to this time the question had been comparatively 
of little importance, arising, with few exceptions, only 
as between different counties of England. But now 
cases were coming up of waste foreign lauds, so that 





no redress was possible unless English courts could 
furnish it. Admiral Boscawen pulled down tyranni- 
cally some private house in Nova Scotia. There were 
no courts in NovaScotia, and in England the admiral 
pleaded, and his counsel ‘“‘ fully and seriously argued ” 
the great principle recently invoked by Mr. Cragin. 
But Lord Muusfield (case cited in Mostyn v. Fabrigas, 
1 Cowp. 161, 180-1), a judge who thought himself enti- 
tled to limit rules to what he considered their reason, 
overruled the Objection, because ‘‘ otherwise there 
would be a failure of justice,’’ saying that Chief Jus- 
tice Eyre and Lord Hardwicke had already done the 
same thing. The admiral’s representatives paid £1,000 
and the costs, not moving for a new trial, because 
probably ‘‘the over-bearing influence of Lord Mans- 
field might have sustained’ him. The full bench never 
had achance to rule on the point while Lord Mansfield 
reigned over it— otherwise, perhaps, Mr. Cragin would 
be less fortunate; butin the time of Lord Kenyon, 
whose highest avowed ambition was to tread slavishly 
in the steps of his predecessors, the law of the year- 
books was re-established for England on authority of 
a case in the Common Pleas. Doulson v. Matthews, 4 
T. R. 503. The rule had thus already exemplified two 
great attributes of the ‘‘unwritten” law —immuta- 
bility, for it had survived its original reason; and ex- 
pangiveness, for it had attached to circumstances 
never conceived of at its inception, and for which it 
never could have been intended. 

Doulson v. Matthews was decided after the revolu- 
tion, so that the question remained open to the courts 
of this country. Some courts and writers followed the 
English rule without much investigation (Clark 2. 
Scudder, 6 Gray, 122; Story Confl. Laws, § 554); others 
repudiated it (Genin v. Grier, 10 Ohio, 409). How do 
we come to have it in New York? 

Before Chief Justice Marshal) at Circuit in Virginia 
in 1811 (Livingston v. Jefferson, 1 Brock. 203) Edward 
Livingston sued Thomas Jefferson, ex-president of 
the United States, bécause he near New Orleans a 
parcel of land of the said Edward *“‘ did break and en- 
ter, and 200 spades and various other tools, planks, 
rails, nails, etc., * * * then and there being found 

* * * 200,000 cart loads of earth * * * diddig 
and raise * * * and convert to his own use”’ and 
otherwise did injure the said Edward’s messuage in va- 
rious ways. The defendant justified as president un- 
der an act of Congress, and among other pleas set up 
that trespass on land was a “local’’ action. The 
chief justice recounted much of the history which I 
have given, showed that it had produced “ the incon- 
venience of a clear right without a remedy,’’ acknowl- 
edged the want of authority of Lord Kenyon’s decis- 
ion, but said that to pass a limit so long fixed ‘‘ would 
require a hardihood which, sitting in this place, I can 
not venture on.’’ Some people would call this a hint 
to appeal to a place where the chief justice would feel 
less trammelled. Livingston however did not appeal. 
Probably the other pleas discouraged him. Such an 
ex-president as Jefferson is not easily made to pay for 
excavations dug by his soldiery. 

The question came up in New York in 1843 (although 
not even then necessary to the decision) in Watts v. 
Kinney, 6 Hill, 82, in the Court of Errors, the Supreme 
Court having indorsed the English rule. Here an ac- 
tion for trespass upon land in New Jersey was brought 
in the Superior Court of the city of New York. Seve- 
ral opinions were delivered upon the affirmance. 
Chancellor Walworth rested partly on Livingston v. 
Jefferson, not noticing that the decision there might 
have been otherwise had the chief justice sat, as he did 
not, and as Lord Kenyon and his colleagues did not, 
but as the chancellor did sit, in the highest appellate 
court; but the chancellor also rested partly on a statute ; 
he remarked that no real harm was done, as chancery 
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would give relief whenever common Jaw clearly left a 
right without a remedy; and he was for affirmance on 
the merits of the case. Senator Hopkins was for 
affirmance on account of the local character of the Su- 
perior Court, distinctly declining to pass upon the 
broader question. Senator Lott was for affirmance on 
all of the above grounds. Senator Porter was with 
the chancellor. Twosenators dissented. The others 
said nothing. The case therefore upon this point con- 
sists but of three dicta. 

The question was first actually settled by the highest 
court of New York in 1880 in the case of American 
Union Tel. Co. v. Middleton, 80 N. Y. 408, but the 
court did not understand that this was the first decis- 
ion. It simply and unquestioningly followed Watts v. 
McKinney. There was no discussion in the opinion, 
and no full discussion in the brief. In fact the brief 
of the defeated party practically conceded the princi- 
ple, trying to distinguish his case as really one of con- 
version of personalty. [tis not signed by counsel. Per- 
haps it was got up by a clerk in the attorney’s office. 

Chancellor Walworth had rested himself partly upon 
“the statute ”’ as authority for his dicta. Successful 
counsel in the last-mentioned case, and the court in 
its opinion, repeat his words. What was this statute? 
Simply 2 R. S. 409, § 2 (1). ‘Action for trespass on land 
and action for trespass in the case of injuries to real 
estate shall be tried in the county where the subject of 
the action shall be situated.’’ If counsel or judge had 
looked up this statute in 1880, instead of taking it on 
trust, he would have found (1) that it had been settled 
to be of no application (Newton v. Bronson, 13 N. Y. 
587, 592; Gardner v. Ogden, 22 id. 327, 339); (2) that 


it had been repealed. The Code, now in force in its 
place, laid down that while in general the action of 
waste (among others) must be tried in the county 
where the land is situated, yet ‘‘where all the real 
property to which the action relates is situated with- 


out the State,” the action must be tried in the county 
where one of the parties resides. Code Civ. Pro., 88 982, 
984. This section was brought to the attention of the 
Court of Appeals in Cragin v. Lovell. Here wasa chance 
to escepe the former decisions. Either (1) section 982 
does not concern the jurisdiction of the courts, in 
which case part of the authority of the formerNewYork 
cases falls away; or (2) it does concern jurisdiction, 
in which case they are overruled. But the court, while 
taking the former ground, still upheld the American 
Union Tel. case, saying that the section could not 
there have been overlooked, ergo its construction was 
settled; whereas, as we have seen, the court and coun- 
sel actually relied on a statute superseded by it, re- 
pealed thirty years before! Somewhere or other the 
remedial power of equity, on which Chancellor Wal- 
worth relied to counteract the effect of his common- 
law technicalities, has been lost. Perhaps we should 
say that in 1882, rather than in 1880, New York finally 
bound herself to the middle ages, and became an Alsa- 
tia in this respect from chancery as well as from law. 

New York, then, cannot repaira tort to real prop- 
erty in Louisiana for such causes as these: 

1. Jurors were once witnesses as well. 

2. Lord Mansfield was so powerful that people often 
dared not appeal from his nisi prius decisions. 

3. Lord Kenyon was a technical old tory. 

4. It was not advisable for Livingston to appcal 
against an ex-president of the United States. 

5. A certain case in 1880 was carelessly briefed. 

6. The Court of Appeals in 1880 supposed a certain 
principle to be settled in New York State, which was 
not. 

7. The Court of Appeals in 1882 supposed that a cer- 
tain case had been carefully considered, when in fact 
it had not been. 

Truly must each rule of the, ‘ unwritten’’ law be 





studied historically — studied in view of the peculiari- 
ties of deceased judges, the carelessness of deceased 
lawyers, the special hardships of deceased suitors, and 
the special forms of forgotten institutions. 

I ask the Court of Appeals, and the shades of such 
other American jurists as Judge Story and the Massa- 
chusetts courts, who have followed Doulson v. Mat- 
thews without much discussion, whether the law was 
really best ‘‘enshrined”’ by them, or by Lord Mans- 
field and by his American followers, who by statute or 
decision have dubbed this principle of ours an ‘ ab- 
surd rule.’’ Oliver vy. Loye, 59 Miss. 320, 323. 

In Spanish ‘‘loco’? means a lunatic. Perhaps a 
“local” action is by derivation one whose character 
is madness—inspired madness, in deference to the 
‘‘unwritten law,”’ let us call it. 

Kk. B. W. 

NEw YORK, April 8, 1884. 

casiieiee 
OFFICERS RETURN OF SERVICE 
CONCLUSIVE, 


MICHIGAN SUPREME COURT, DECEMBER 21, 1883. 


OF PROCESS 


STorK v. MICHAELS. 

An officer's return of service of process is conclusive upon the 
parties to the suit in which the process issues when 
brought in question in a collateral suit or proceeding. 

_— for conversion of attached property. The 

opinion states the case. The defendant took a 
writ of error. 
B. T. Prentis, for plaintiff. 
Wm. B. Jackson, for defendant. 


Coo.tey, J. Theonly question important to the de- 
cision of this case is, whether an officer’s return of ser- 
vice of process is conclusive upon the parties to the 
suit in which the process issued, when brought in ques- 
tion in some collateral suit or proceeding. Michaels, 
it appears, on August 10, 1874, procured an attachment 
from a justice of the peace against the chattels of 
Stork, and put it intothe hands of Constable John 
Guau for service. The constable made return that by 
virtue of the writ he did, on the 10th day of August, 
1874, seize the goods and chattels of the defendant men- 
tioned in the inventory annexed thereto, and that on 
the 12th day of August, 1874, he served upon the de- 
fendant a copy of the writ and inventory, duly certi- 
fied by him, by leaving the same at his usual place of 
abode with his wife, a person of suitable age and dis- 
cretion, whom he informed of its contents. What 
further was done in the attachment suit does not ap- 
pear. The present action is trover for the conversion 
of the property which the constable returned that he 
had attached. The plaintiff claims that the constable 
did not attach the goods at all, but that the officer and 
the defendant together took them away, and that they 
were immediately left by the officer with the defend- 
ant, aud plaintiff uever saw them afterward. The 
officer was a witness in the cases and testified to hav- 
ing attached the goods and handed them over to de- 
fendant for safe keeping; and the plaintiff, in his tes- 
timony, admitted that the officer told him there was 
an attachment on the goods at the time he and the de- 
fendant took them. It was contended however that 
the constable was not acting in good faith, and that 
the seizure of the goods was a mere pretense to get 
them into the possession of defendant. 

The question in this court arises upon the following 
instructions of the trial judge: 

“Tf Mr. Gnau made a levy upon those goods, seized 
them under an attachment, and they were in his pos- 
session, and he delivered up the possession of them 
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afterward to Michaels, if that is all that took place, 
then Michaels is not liable; he would not be liable in 
trover, nor would he be liable in trespass. On the 
other hand, if this was a mere scheme between Gnau 
and Michaels to get possession of those goods and the 
writ of attachment was not levied in good faith upon 
the goods, but the mere determination was to get the 
goods in Michaels’ possession, and Michaels and Gnau 
understood it and did it for that purpose and no other 
purpose, then Michaels would be liable. 

‘*So you see, gentlemen, it is a matter of a good 
deal of importance to determine, in the first place, 
whether Mr. Gnau really served this writ of attach- 
ment on those goods. It does not make any difference 
whether he pursued the proper steps or not, because 
Michaels would not be responsible for the conduct of 
the officer in that regard, unless he was an active par- 
ticipant in it and directed the officers to do that which 
was against the law. 

*“*Now Mr. Gnau’s duty undoubtedly was, when he 
seized those goods, to take them in his possession, or 
put them in the possession of somebody who acted as 
his agent. The object of attachment is to seize the 
goods and have them forthcoming at the end of suit, 
provided judgment is taken. 

“Now if he put an attachment onthe goods, really 
seized them, and you find the evidence shows that, 
that is the end of this case. I donot care what was 
done afterward; sufficient for the purposes of this case, 
neither the action of trespass nor of trover would lie. 
But if he and Michaels went there and took possession 
of those goods for the purpose of giving them to Mi- 
chaels and not for the purpose of levying the attach- 
ment, and it was not levied, then never mind what the 
officer returned, Michaels would be liable. That is all 
there is in it. 

** Now you are to determine whether Mr. Gnau did 
really levy an attachment on that property or not. If 
he did, that ends the suits. You are to determine, in 
the second place, if he did not levy an attachment, 
whether he and Michaels went there to get the goods 
into Michaels’ possession, simply for that purpose, and 
not for the purpose of levying the attachment. If 
Michaels thought that Gnau had attached the goods, 
and Gnau had the proper papers to attach them—and 
for the purposes of this case 1 charge [you that he did 
have—then Michaels would not be responsible; that 
is, if he was acting in good faith in the transac- 
tion. 

** You see the question is avery simple one. I¢ all 
turns on whether Michaels and Gnau went there for 
the purpose of levying that attachment, or whether 
they went there for the purpose of giving Michaels 
possession of those goods, without any regard to the 
attachment. 

**I charge, as a matter of law, it makes no difference 
what the officer returned, so far as Michaels was con- 
cerned; Michaels had no direction or supervision over 
him in making a return; if he never made any return 
ou that attachment at all, that would not hold Michaels 
responsible. The only part or object that any of these 
matters have in this suit is as coloring the conduct of 
Michaels and the officer together. But if Guau had 
levied that attachment without making any return, 
Michaels would not be responsible, because he has no 
control over the officer. But itis for you to deter- 
mine, as a matter of fact, whether an attachment was 
really put on.” 

The purport of this instruction is, that the return is 
to be taken as prima facie evidence of the facts stated 
in it, but that it may be contradicted by parol evi- 
dence, and if the jury are convinced by such evi- 
dence that the return is untrue, they are at liberty to 
disregard it. And the jury in this case did disregard 
it, and gave judgment for the plaintiff, grounding their 





action upon a finding that no attachment had in fact 
ever been made. Had the suit been brought against 
the officer for a false return, it is conceded that the 
plaintiff would have been at liberty to show the falsity 
of the return by any evidence fairly tending to show 
it. He might do this also by affidavit, on a motion in 
the same suit to set aside the return; and this is not 
an uncommon proceeding when the truth of the re- 
turn is disputed. Chapman vy. Cummings, 17 N. J. 11; 
Carr vy. Commercial Bank, 16 Wis. 50; Bond v. Wilson, 
8 Kans. 228; S. C., 12 Am. Rep. 456. It has also been 
held that the officer’s return may be contradicted in 
equity in a proceeding instituted to set aside a judg- 
ment founded upon it. Owens v. Ranstead, 22 Ill. 161; 
Newcomb vy. Dewey, 27 Iowa, 381; Bridgeport Savings 
Bank vy. Eldredge, 28 Conn. 556; Bell v. Williams, 1 
Head, 229; Ridgeway v. Bank of Tennessee, 11 Humph. 
523. See Fowler v. Lee, 10 Gill. & J. 358; S. C., 32 Am. 
Dec. i72; Leftwick v. Hamilton, 9 Heisk. 310. It is 
also held that the officer’s return is not conclusive as 
to facts stated therein, which he must learn by inquiry 
of others; as for example, that the person upon whom 
the process was served was the incumbent of a certain 
corporate office, such as that of president of a bank. 
St. John v. Tombeckbee Bank, 3 Stew. 146; Rowe v. 
Table, etc., Co., 10 Cal. 441; Wilson v. Spring, etc., Co., 
id. 445. See Chapman v. Cunning, 2 Har. 11; Sanford 
v. Nichols, 14 Conn. 324; and compare State v. O’ Neill, 
4 Mo. App. 221. And a person not a party or privy to 
the proceeding in which the return is made, is never 
concluded by it from showing the real fact. Nall v. 
Granger, 8 Mich. 450. And where suit is brought 
upon a foreign judgment, it seems to be competent to 
disprove jurisdiction by showing, in contradiction of 
the officer’s return, that no service was made upon the 
party defendant. Knowles v. Gas-light, etc., Co., 19 
Wall. 58; Thompson v. Whitman, 18 id. 457; Carleton vy. 
Bickford, 13 Gray, 596; M/cDermoit v. Clary, 107 Mass. 
501; Gilman v. Gilman, 126 id. 26; 8. C., 30 Am. Rep. 
646; Bowler v. Huston, 30 Gratt. 266; 8S. C., 52 Am. Rep. 
673; Lowe v. Lowe, 40 Iowa, 220. 

None of these cases are analogous to the one before 
us; but it must be conceded that there are cases which 
are directly in point, and which tend to support the 
instructions. Cunningham vy. Mitchell, 4 Rand. 189; 
Butts v. Francis, 4 Conn. 424; Watson v. Watson, 6 
id. 334; Hutchins v. Johnson, 12 id. 376; Smith v. 
Law, 5 Ired. Law, 197; Joyner v. Miller, 55 Miss. 208; 
Abell v. Simon, 49 Md. 318; Gary v. State, 11 Tex. App. 
527; Dasher v. Dasher, 47 Ga. 320; Elder v. Cozart, 59 
id. 199; Jones v. Commercial Bank, 5 How. (Miss.) 43; 
8. C., 35 Am. Dec. 419. The Georgia cases appear to 
be based upon a statute. If it were important now to 
examine the other cases critically, some of them might 
perhaps be distinguished, but their tendency is un- 
questionably as above stated. 

On the other hand, the ruling of this court in Green 
v. Kindy, 43 Mich. 279 (S. C., 5 N. W. Rep. 297), is dis- 
tinctly adverse to the instructions. It was there held 
that the return of a sheriffto a writ of, replevin, in 
which he certified that the plaintiff in the suit had not 
filed a forthcoming bond, was conclusive upon the 
parties, and would preclude any such bond being set 
up. This case, which seems to have been overlooked 
on the trial, is in entire accord with the English au- 
thorities. Anonymous, Lofft. 371; Bently v. Hone, 1 
Lev. 86; Flud v. Pennington, Cro, Eliz. 872; Rex v. 
Elkins, Burr. 2129; Harrington v. Taylor, 15 East, 378; 
Goubot v. De Crouy, 2 Dowl. P. C. 86. But it is also 
in accord with the great preponderance of authority in 
the country. In New York the doctrine was strongly 
asserted in a case in which a constable had served his 
own process, which the law of that State allowed. 
“The constable’s return,” say the court, ‘“‘is conclu- 
sive against the defendant in the cause in which it is 
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made. He cannot traverse the truth of it by a plea in 
abatement or otherwise; but if it‘be false, the defend- 
aut’s remedy is in an action against the constable for 
afalse return.’? See Allen v. Martin, 10 Wend. 300; 
Boomer v. Laine, id. 525. In Pennsylvania it was said 
in an early case: ‘It is a well-settled principle, ap- 
plicable to every case, that credence is to be given to 
the sheriff's return; so much so that there can be no 
averment against it in the same action. A party can 
make au averment consistent with the sheriff's return, 
or explanatory of its legal bearing and effect, where 
the return is at large; but he cannot aver a matter di- 
rectly at variance with the facts stated in the return, 
and contradictory to it, and showing it to be false. If 
a party be injured by the false return of the sheriff, 
the remedy is by action on the case against the sheriff 
who makes it.”” Knowles v. Lord 4 Whart. 500; 8. C., 
34 Am. Dec. 525. Like decisions were made in Zion’s 
Church v. St. Peter’s Church, 5 Watts & S. 215; Diller 
v. Roberts, 13 Serg. & R. 60; and the doctrine is recog- 
nized in Puxson’s Appeal, 49 Penn. St. 195. It has 
also been distinctly and strongly affirmed in Massa- 
chusetts cases. Slayton v. Chester, 4 Mass. 478; Bott v. 
Bunnells, 11 id. 163; Winchell v. Stiles, 15 id. 230; Bean 
v. Parker, 17 id. 591; Campbell v. Webster, 15 Gray, 28; 
Doolly v. Wolcott, 4 Allen, 406. In New Hampshire it 
issaid: ‘‘As between the parties, the return of the 
sheriff is conclusive upon all matters material to be 
returned, and cannot be contradicted by such parties 
or their privies, or by bail, indorsers, or others, whose 
rights or liabilities are dependent upon the suit. The 
remedy for false return is by suit against the sheriff, 
and not by defeating the proceedings in which such 
return is made.’”’ Bolles v. Bowen, 45 N. H. 124; fol- 
lowing Brown v. Davis, 9 id. 76; Wendell v. Mugridge, 
19 id. 112; Angier v. Ash, 26 id. 99; Messer v. Bailey, 31 
id. 9; Clough v. Monroe, 34 id. 381. To the same pur- 
port are the Kentucky cases. Trigg v. Lewis’ Ex’rs, 
3 Litt. 129; Smith v. Hlornback, 3 A. K. Marsh. 392. In 
Vermont and Maine the cases in Massachusetts have 
been followed with approval. Eastman v. Curtis, 4 
Vt. 616; Swift v. Cobb, 10 id. 282; Wood v. Doane, 20 id. 
612; Stratton v. Lyons, 53 id. 130; Gilson v. Parkhurst, 
id. 384; Stinson v. Snow, 10 Me. 263; Fairfield v. Paine, 
23 id. 496; S.C., 41 Am. Dec. 357. The decisions in 
Indiana are to the same effect. Rowell v. Klein, 44 
Ind. 290; Splahn y. Gillespie, 48 id. 397; Stockton vy. 
Stockton, 59 id. 574; Clark v. Shaw, 79 id. 164. So are 
those in North Carolina, Arkansas, Minnesota and 
Nebraska. Hunter v. Kirk, 4 Hawks, 277; Rosa v. 
Ford, 2 Ark. 26; Tullis vy. Brawley, 3 Minn. 277 (Gil. 
191); Johnson v. Jones, 2 Neb. 126. In Illinois the 
English rule has been recognized (Filzgerald v. Kim- 
ball, 86 Ill. 316), though it is said some exceptions are 
made to it in furtherance of justice in that State. 
Ryan v. Lander, 89 Ill. 554. What the exceptions are 
is not pointed out in that case; but in the subsequent 
case of Hunter v. Stoneburner, 92 Ill. 75-79, we have the 
following statement as the result of prior decisions: 
“Tt is in rare cases only that return of the officer can 
be contradicted, except in a direct proceeding by suit 
against the officer for a false return. In all other cases, 
almost without an exception, the return is held to be 
conclusive. An exception to the rule is, where some 
other portion of the record in the same case contra- 
dicts the return; but it cannot be done by evidence 
dehors the record.”’ 

These citations are sufficient, and more than suffi- 
cient, to justify the previous ruling by this court. It 
follows that the instruction complained of was erron- 
eous, and it must be reversed, with costs, anda new 
trial ordered. 

Graves, C. J., and Sherwood, J., concurred. Camp- 
bell, J., dissented. 





TITLE TO TIMBER CUT UPON MORTGAGED 
LAND. 


NEW HAMPSHIRE SUPREME COURT. 


Howe v. WADSWORTH.* 

The right of a mortgagee to timber severed and sold with- 
out his knowledge or consent from mortgaged premises 
by the mortgagor, is paramount to that of the vendee 
having no notice of the mortgage, and he may recover its 
value of the vendee in trover. 

A mortgagee is notestopped from claiming mortgaged prop- 
erty under his mortgage, by reason of having attached 
the same property, if at the time of the attachment he 
had no notice that the property was included within the 
mortgage. 

Lge, forlumber. Plea, the general issue, with 

a brief statement of justification as the agent and 
servant of Flanders & Pattee, claiming to be the own- 
ers. Factsfound by areferee. Williams sold and de- 
livered to the plaintiff the lumber which he had sev- 

ered from his land, of which Flanders & Pattee had a 

recorded mortgage, excepting about 300 feet which he 

obtained elsewhere, but which was indistinguishably 
mixed with the other lumber. The lumber was cut 
and sold to the plaintiff without the knowledge or con- 
sent of the mortgagees. The plaintiff had no notice 
that the lumber was taken from mortgaged land. The 
money given by the plaiutiff for the lumber was paid 
by Williams to the mortgagees, who applied it upon 
some other debt than that secured by the mortgage. 
Flanders and Pattee attached the lumber on a writ 

against Williams by the defendant, a deputy sheriff. 
After demand by the plaintiff for the whole lumber, 
and refusal to surrender the lumber, the defendant, 
hating the mortgage and note, and acting as the mort- 
gagee’s servant, seized and sold the lumber on the 
mortgage. The question raised is the plaintiff's right 
to recover. 


Morrison & Bartlett, for plaintiff. 


Barnard & Leach and W. W. Flanders, for defend- 
ant. 


ALLEN, J. A mortgagor in possession has no right 
to remove fixtures from the mortgaged estate, and for 
their removal the mortgagee may maintain trespass 
quare clausum (Pettengill v. Evans, 5 N. H. 54), or 
against the assignee of the mortgagor, if the removal 
isby him. Smith v. Goodwin, 2 Greenl. 173. And in 
general, for the protection of the interest of the mort- 
gagee, he has the legal estate, though for many other 
purposes the mortgage is a mere security for the debt 
and only a chattelinterest. Sutherin v. Mendum, 5 N. 
H. 420, 429; Glass v. Ellison, 9 id. 69; Smith v. Moore, 
11 id. 55, 61, 63; Morrison v. Manchester, 58 id. 538, 561. 
Having the legal interest in the estate for the purpose 
of protecting his security, and being entitled to the 
full benefit of the entire mortgaged estate for the full 
payment of his debt, the mortgagee may follow and 
recover any part of the mortgaged property, removed 
without his consent, whenever and in whosesoever 
hands it may be found, either by retaking it, or by 
action of trover for damages. Smith vy. Moore, 11 N. 
H. 55, 61, 63; Cole v. Stewart, 11 Cush. 181; Byrom v. 
Chapin, 118 Mass. 308; Gooding v. Shea, 103 id. 360; 
Laflin v. Griffiths, 35 Barb. 58; Hoskin v. Woodward, 
45 Penn. St. 42; Hitchman vy. Walton, 4 Mee. & W. 
409. 

The plaintiff, by his purchase, acquired no more title 
to the lumber than the mortgagor had. The commer- 
cial rule, which protects negotiable paper in the hands 
of an innocent purchaser, without notice of infirmity of 
title, does not extend to the sale of chattels; and the 





* To appear in 59 New Hampshire Reports. 
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plaintiff, by his purchase, acquired no title to the lum- 
ber, if it was removed and suld without the knowl- 
edge or consent of the mortgagees. The three hun- 
dred feet of lumber, not included in the mortgage, 
was so mingled with the mortgaged lumber as tobe 
indistinguishable from it, aud until pointed out and 


claimed by the owner, might be taken and held by- 


the mortgagees. Gilman v. Hill, 36 N. H. 311; Robin- 
son v. Holt, 39 id. 557; 
Though a demand was made for the whole lumber, it 
does not appear from the case that the mortgaged part 
was pointed out, identified, or claimed by the plaintiff 
before suit. 

The attachment of the lumber by the defendant, on 
awritin favor of the mortgagees, did not estop him 
from setting up the defense of a taking and sale under 
the mortgage by him as the mortgagees’ agent, unless 
the attachment was made with notice to the mortga- 
gees of their rights under the mortgage. How- 
ever that may have been, if they had knowledge 
of their title at the time of the attachment, they 
could not afterward set upa claim under the mort- 
gage. If they received the money which came from 
the sale of the lumber, with a knowledge of its source 
and of their rights under the mortgage, they could 
not afterward deny a consent to the sale, though the 
money was not applied on the mortgage debt. 

Whether the mortgagees, or the defendant as their 
agent, had notice at the time of the attachment that 
the lumber came from the mortgaged premises, or 
whether they knew that the money paid them by the 
mortgagor, Williams, was a part of the purchase-price 
of the lumber, does not appear by the case. The re- 
port may be recommitted to give the plaintiff an op- 
portunity to show that the mortgagees had knoyvl- 
edge or notice in either particular. On the facts 
now appearing, there must be judgment for the de- 
fendant. 

Case discharged. 

See also upon the question considered in the opin- 
ion: 

Brown vy. Cram, 1 N. H. 169; M’Murphy v. Minot, 4 
id. 251; Ellison v. Daniels, 11 id. 284; Parish v. Gil- 
manton, id. 2938; Rigney v. Lovejoy, 13 id. 247; Great 
Falls Co. v. Worster, 15 id. 412; Gilsum v. Sullivan, 36 
id. 368; Sissons v. Bicknell, 6 id. 559; Kelly v. Burn- 
ham, 9 id. 20; Lane y. Sleeper, 18 id. 209; Whittemore 
v. Gibbs, 24 id. 484; Wilson v. Kimball, 27 id. 300; 
Blake v. Williams, 36 id. 40; Bell v. Morse, 6 id. 206; 
Smith v. Smith, 15 id. 55; Weeks v. Eaton, id. 148; 
Dearborn v. Taylor, 18 id. 153; Hobson v. Riles, 20 id. 
41; Furbush v. Goodwin, 25 id. 425, 450; Lamprey v. 
Nudd, 29id. 299; Currier v. Webster, 45 id. 234; Jack- 
son v. Lodge, 36 Cal. 28; United States v. Athens 
Armory, 35 Ga. 344; Whitmore v. Shiverick, 3 Nev. 
288; Clawson v. Eichbaum, 2 Grant’s Cas. 130; Trus. 
of Union College v. Wheeler, 61 N. Y. 88; Timms v. 
Shannon, 19Md. 296; Dutton v. Warschauer, 21 Cal. 
609; Mack y. Wetzlar, 39 id. 247; Drake v. Root, 2 
Col. 685; Cooch v. Gerry, 3 Har. (Del.) 280; Burnside 
v. Terry, 45 Ga. 621; Vallette v. Bennett, 69 Ill. 632; 
Chick y. Willetts, 2 Kans. 384; Duclaud v. Rousseau, 2 
La. Ann. 168; Caruthers v. Humphrey, 12 Mich. 270; 
Gorham v. Arnold, 22 id. 247; Adams vy. Corriston, 7 
Minn. 456; Stanard v. Eldridge, 16 Johns. 254; Givens 
v. M’Calmont, 4 Watts. (Pa.) 460; Harder v. Harder, 
26 Barb. 414; Hickman y. Irvine, 3 Dana (Ky.), 121; 
Jackson vy. Brownson, 7 Johns. 227; Smith v. Poyas, 2 
Des. (S. C.) 65; Keeler v. Fastman, 11 Vt. 293; More- 
house v. Cotheal, 22 N. J. (L.) 521; Drown v. Smith, 52 
Me. 141; McCullough v. Irvine, 13 Penn. St. 438; Hagar 
v. Brainerd, 44 Vt. 294; Southworth v. Van Pelt, 3 
Barb. 347; Hampton v. Hodges, 8 Ves. Jr. 105; Van 
Pelt v. McGraw, 4 Comst. 110; Peterson v. Clark, 15 
Johns. 205; Wakeman v. Banks, 2 Conn. 445; Stowell 


Taylor vy. Jones, 42 id. 32.° 


y. Pike, 2 Greenl. 387; Page v. Robinson, 10 Cush. 99; 
Langdon v. Paul, 22 Vt. 205. 


—_>__—_—__ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


CONTRACT—ILLEGAL—FUTURE DELIVERY--CUSTOM.— 
(1) The generally accepted doctrine in this country 
is, that a contract for the sale of goods to be delivered 
at a future day is valid, even though the seller has not 
the goods, nor any other means of getting them than 
to go into the market and buy them; but sucha con- 
tract is only valid when the parties really intend and 
agree that the goods are to be delivered by the seller 
and the price to be paid by the buyer; and if under 
guise of such a contract, the real intent be merely to 
speculate in the rise or fall of prices, and the goods are 
not to be delivered, but one party is to pay to the 
other the difference between the contract price and 
the market price of the goods at the date fixed for exe- 
cuting the contract, then the whole transaction con- 
stitutes nothing more than a wager, and is null and 
void. Benjamin on Sales, §§ 541, 542 and notes to 4th 
Am. ed. by Bennett; Dickson’s Exr. v. Thomas, 97 
Penn. St. 278; Gregory v. Wendell, 40 Mich. 432; Lyon 
vy. Culbertson, 83 Il. 33; 25 Am. Rep. 349; Melchert v. 
Am. Union Tel. Co., 3 MeCrary, 521;8. C., 11 Fed. 
Rep. 193, and note; Barnard v. Bockhaus, 52 Wis. 593; 
Kingsbury v. Kirwan, 77 N. Y. 612; Story v. Salomon, 
71lid. 420; Love v. Harvey, 114 Mass. 80. In Reed v. 
Anderson, 48 L. T.(N. 8.) 74, the defendant was 
nevertheless adjudged liable to refund tothe plaintiff 
the amount lost by the latter by a bet on a horse race, 
made in his own name, but for the defendant, at his 
request; and this was fullowed in Thacker v. Hardy, 
4Q. B. D. 685; 29 Eng. R. 117. The charge of the court 
however is objected to on behalf of the plaintiff in 
error as misleading by the statement embodied in it, 
that ‘‘ on their face these transactions are legal.” We 
presume that nothing more was meant by this than 
what had just before been said in the charge, that the 
burden of proof to show the illegality of the transac- 
tions was upon the defendant, who affirmed it, the 
presumption being that men ordinarily in their busi- 
ness transactions do not intend to violate the law. (2) 
It was error to permit proof of a custom, without evi- 
dence that the defendant below had knowledge of it, 
and in not instructing the jury to disregard it, if they 
were satisfied from the evidence that such knowledge 
had not been satisfactorily shown. Nickalls v. Merry, 
L. R., 7 H. L. 530; Robinson v. Mollett, id. 802. Irwin 
v. Williar. Opinion by Matthews, J. 

(Decided March 3, 1884.] 


OFFICER—PUBLIC—RIGHT TO FEES RECEIVED ABOVE 
SALARY—COMMISSIONS ON SALES.—A receiver of public 
moneys is not entitled to the military bounty land fees 
received by him during his term of office, over and 
above the amount required, with his commissions on 
cash sales of public lands, to make up his annual sal- 
ary. United States v. Babbitt, 1 Black, 55; 95 U.S. 
335. In the present case the employment was for a 
special service in connection with a special trust as- 
sumed by the United States for the benefit of certain 
Indian tribes, in which express provisions were made 
for the payment of expenses. In legal effect, the ap- 
pointment was toan agency for the sale of lands for 
the Indians, with an implied understanding that a 
reasonable compensation would be paid for the services 
rendered. So far as any thing appearsin the record, 
the appointment was not made because Brindle was 
receiver of the land office. The duties to be performed 
were of a different character and at a different place 
from those of the land office, and while the exact 
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amount of compensation for this service was not fixed, 
it was clearly to be inferred that such compensation as 
the law implies where labor is performed by one at 
the request of another, would be paid. This case 
comes therefore within the rule in Converse v. United 
States, 21 How. 463, and Brindle is not excluded by 
the act of 1852 from demanding compensation for this 
service by reason of his being receiver of the land 
office. United States v. Brindle. Opinion by Waite, 
6. J. . 

[Decided March 3, 1884.] 


GRANT—PUBLIC—PRESUMPTION—SWAMP-LAND ACT 
1850—APPLICABLE TO THEN EXISTING STATES—TITLE. 
—Donations of the public domain for any purpose are 
never to be presumed. Those who claim against the 
government under legislative grants must show a clear 
title. The grant under the act of 1850 was to Arkan- 
sas and “‘ the other States of the Union.’’ The Swamp- 
Land Act of 1850 operated as a grant in presenti to the 
States thenin existence of all the swamp lands in 
their respective jurisdictions. Railroad Company v. 
Smith, 9 Wall. 95; French v. Fyan, 93 U. S. 171; Mar- 
tin v. Marks, 97 id. 345. As Minnesota was a territory 
in 1850, the title to the swamp lands within its terri- 
torial limits did not pass out of the United States at 
that time, because there was then no grantee in ex- 
istence. It is contended howeverthat on its admis- 
sion into the Union in 1858, the grant carried the title 
to the State, as against the United States and subse- 
quent grantees, from the date of the original act, or at 
least from the date of the admission of the State. As 
the act of 1850 related only to States in existence when 
it was passed, it was locally inapplicable to Minnesota 
untilits provisions were actually extended to that 
State by the act of March 12, 1860. It follows that the 
title of the railroad company under the act of 1857 is 
superior to that of the appellant. The lands were not 
at the time of the passage of that act reserved to the 
United States for any purpose, and they were not 
therefore excepted from its operation. Rice v. Ruil- 
road Co. Opinion by Waite, C. J. 

[Decided March 3, 1884.] 


MUNICIPAL BONDS— BONA FIDE PURCHASER—EXCES- 
SIVE IssuE.—Bonds issued by counties in Missouri, 
during the years 1870 and 1871, in payment of subscrip- 
tions to the stock of railroad companies without a 
vote of the people, are valid if the subscription was 
made under authority granted before the adoption of 
the Constitution of 1865 which did not require such a 
vote to be taken. In Marcy vy. Township of Oswego, 
92 U.S. 637, and Humboldt Township v. Long, id. 
642, followed in Wilson v. Salamanca, 99 id. 504, it was 
expressly decided that municipal bonds were not in- 
valid in the hands of a bona fide holder, by reason of 
their having been voted and issued in excess of the 
statutory limit, if the recitals imported a valid issue. 
It is admitted in this case that McKenzie, the defend- 
antin error, is abona fide holder for value of the 
coupons sued on, and the recitals, imply authority for 
the issue of the bonds from which they were cut. 
Consequently, the excessive issue is no defense. 
County v. Douglas, 105 U. 8. 728. Dallas vy. McKenzie. 
Opinion by Waite, C. J. 

[Decided March 3, 1884.] 


> ——- 


IOWA SUPREME COURT ABSTRACT. 

WILL—CHARITABLE USE—WHEN NOT VOID FOR UN- 
CERTAINTY.—A testator devised and bequeathed cer- 
tain property to M. for life, and further provided: “I 
desire, and my will is, that the principal mentioned, 





and so much of the interest arising therefrom as may 
remain in the hands of said M. unexpended, shall go 
to the support and management of such worthy and 
meritorious charitable and educational and religious 
institutions of the Roman Catholic faith as said M. 
may determine.’’ Held, that this provision was not 
void for uncertainty. It is competent fora testator to 
-bestow a charity upon a person or institution to be cho- 
ten or named by atrustee or executor. In that case 
there is no uncertainty of the beneficiary, for the 
courts, when called upon to enforce the testament, will 
be advised of the direction of the charity by the act or 
declaration of the trustee or executor. Wills provid- 
ing for the distribution and appropriation of charities 
in this manner are always upheld by the courts. 
Perry Trusts, §731; 2 Redf. Wills (2d ed.), 530-535; 
Heskith v. Murphy, 35 N. J. Fq. 23; Wells v. Doane, 3 
Gray, 201; Brown v. Kelsey, 2 Cush. 243; Salterstall 
v. Sanders, 11 Allen, 246; First Universalist Society of 
North Adams v. Fitch, 8 Gray, 421; Going v. Emery, 
16 Pick. 107; Miller v. Teachout, 24 Ohio St. 525; 
American Tract Soc. v. Atwater, 30 id. 77; De 
Bouler y. Ferguson, 54 Ind. 549; Commissioners of 
Lagrange Co. v. Rogers, 55 id. 297; Pickering v. Shot- 
well, 10 Penn. St. 23; Witman v. Lex, 17 Serg. & R. 88; 
Beaver y. Tilson, 6 Penn. St. 327; Perin v. Carey, 24 
How. 465; Loring v. Marsh, 6 Wall, 337. Quinn v. 
Shields. Opinion by Beck, J. 


WAGER—WHEN ACTION WILL LIE AGAINST STAKE- 
HOLDER. —Al|though the wager be illegal, if the stake- 
holder has paid it over to the winner before notice or 
demand against him by the loser, he is exonerated. 2 
Pars. Cont. 627. When the wager was made both par- 
ties consented that the amount wagered should be 
paid to the winning party, and it was not essential 
such consent should be givenagain. The first ques- 
tion must be answered in the affirmative. But it has 
been held that where the stakeholder has been notified 
not to pay over the wager, and he has not done so at 
the time he is notified, then a recovery may be had. 
Shannon v. Baumer, 10 Iowa, 210; Thrift v. Redman, 
13 id. 25; Adkins vy. Flemming, 29 id. 122. Oker- 
son v. Crittenden. Opinion by Seevers, J. 


REPLEVIN—WHEN WILL NOT LIE—PROPERTY NOT 
SUSCEPTIBLE OF DIVISION.—An action of replevin will 
not lie for an undivided interest in a growing crop of 
grain. It is well settled that where chattels of the 
same nature and quality belonging to different owners 
are mingled in one mass, any Owner may claim his ali- 
quot part by replevin. Kaufman y. Schilling, 58 Mo. 
218; Inglebright v. Hammond, 19 Ohio, 337; Ryder v. 
Hathaway, 21 Pick. 305; Young vy. Miles, 20 Wis. 615; 
Kimberly v. Patchin, 19 N.Y. 330. But where the prop- 
erty of jointZowners is not susceptible of division, as in 
case of a growing crop,or in case of the joint ownership 
ofasingle piece of property, replevin will not lie by one 
joint owner, because the property sought to be recov- 
ered is not susceptible of seizure and delivery to the 
plaintiff. Wells Rep. 88, 89. Jones v. Dodge, 61 Mo. 
368, was an action in replevin to recover a part of a 
crop of corn standing ungathered in a field. It was 
held that a division of the crop by an officer was not 
practicable, and that the action would not lie, and 
that to maintain the action the property must be 
such as can be seized by the officer and delivered to 
the plaintiff. Read v. Middleton. Opinion by Roth- 
rock, J. 


TAXATION—PROPERTY EXEMPT—LEGISLATURE MAY 
REPEAL.—The provision of a general State statute that 
land devoted to cultivation of forest trees should be 
exempt from taxation held repealable by the Legisla- 
ture. It appears to be well settled that where an ex- 
emption from taxation is provided for by the general 
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laws of the State, any subsequent Legislature is not 
thereby deprived of the power to alter the law and re- 
move the exemption. People v. Roper, 55 N. Y. 629; 
East Saginaw Manf. Co. v. City of East Saginaw, 19 
Mich. 259; S. C., 13 Wall. 373; Rector, ete., of Christ 
Church v. County of Phila., 24 How. 300; Hager v. Su- 
pervisors of Yolo Co., 47 Cal. 222. In Salt Co. v. East 
Saginaw, 13 Wall. 373, it is held that a State law offer- 
ing to all persons, and corporations to be formed for 
the purpose, a bounty of ten cents for every bushel of 
salt manufactured in a State from water obtained by 
boring in the State, and exemption from taxation of 
the property used for the purpose, is not a contract in 
such a sense that it cannot be repealed. Such a law is 
nothing but a bounty law, and in its nature a general 
law, regulative of the internal economy of the State, 
dependent for its continuance upon the dictates of 
public policy and the voluntary good faith of the Leg- 
islature. General encouragement, held out to all per- 
sons indiscriminately, to engage in a particular trade 
or manufacture, whether in the shape of bounties, 
drawbacks, or other advantage, are always under the 
legislative control, and may at any time be discontin- 
ued. Shiner vy. Jacobs. Opinion by Rothrock, J. 


—_—_——__>—__—_ 


YEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 


CORPORATION — ESTOPPEL — OFFICERS MAKING CON- 
TRACT WITHIN SCOPE OF AUTHORITY.—A_ corporation 
is estopped to deny its liability under a contract, on 
the ground that its officers were not technically au- 
thorized to make it, or that its own proceedings in the 
premises were irregular, when the contract was within 
the scope of its powers, was entered into by proper offi- 
cers, and has been recognized by corporate acts. ‘The 
same presumptions are applicable to corporations as 
are continually made in relation to private persons.” 
Hilliard v. Goold, 34 N. H. 250, 259; Sherman vy. Fitch, 
98 Mass. 59. “If officers of a corporation openly exer- 
cise @ power which presupposes a delegated authority 
for the purpose, and other corporate acts show that 
the corporation must have contemplated the legal ex- 
istence of such authority, the acts of such officers will 
be deemed rightful, and the delegated authority will 
be presumed.”’ Bank v. Dandridge, 12 Wheat. 64, 70; 
Lyndeborough Glass Co. v. Mass. Glass Co., 111 Mass. 
815; McLaughlin vy. Detroit & M. R. Co., 8 Mich. 
100; Olcott v. Tioga R. Co., 27 N. Y. 564; Gliddei 
v. Unity, 33 N. H. 571. Peterborough R. Co. v. 
Nashua & Lowell R.Co. Opinion by Foster, J. 


NEGLIGENCE — CLERK'S FAILURE TO ENTER MORT- 
GAGE—DAMAGES—COUNSEL FEES—NOTICE TO DEFEND. 
—In an action for neglect of a city clerk to entera 
mortgage upon the record index, whereby the pluint- 
iffs were induced to take a mortgage of the same prop- 
erty, supposing it to be unincumbered, counsel fees 
paid in defending a suit by the prior mortgagee for the 
property will not be an item of damages unless 
they were the natural and reasonably necessary conse- 
quence of the negligence, and the defendant was noti- 
fied to take the defense of the suit and refused. Kings- 
bury v. Smith, 13 N. H. 110, 121,125; Robinson y. Hill, 
15 id. 477, 479; Richards v. Whittle, 16 id. 259, 
260; Hoitt v. Holcomb, 32 id. 185, 211; Westfield v. 
Mayo, 122 Mass. 100, 105; 3 Pars. Cont. 213; Kennison 
vy. Taylor, 18 N. H. 220, 221; French v. Parish, 14 id. 
496-502. Chase v Bennett. Opinion by Allen, J. 


TOWN—OVERFLOW OF WATER—EMBANKMENT MADE 
BY OWNER NO DEFENSE TO ACTION.—It is not a de- 





*To appear in 59 New Hampshire Reports. 





fense to an action againsta town for damages to land 
from an overflow of water occasioned by the negligent 
management of an adjacent highway, that the water 
was prevented from escaping the land as quickly as it 
otherwise would by reason of an embankment made 
by the owner of the land for a walk. Parker v. Nashua. 
Opinion by Allen, J. 


—_——__—_——_—— 


WISCONSIN SUPREME COURT ABSTRACT. 

SUNDAY — TRAVELLING ON, NO DEFENSE 1N NEGLI- 
GENCE. —In an action by a passenger in a street car for 
injury from the railroad company’s negligence, held, 
that the fact that the injury occurred on Sunday was 
not adefense. The right of the plaintiff to recover is 
not affected by the fact that he was travelling for 
pleasure on the Sabbath day. He did not thereby be- 
come an outlaw, but was as much within the protec- 
tion of the law, and wasentitled to the same degree of 
care by the defendant to protect him from injury as 
though he had postponed his ride on the defendant's 
car until the following day. It was so held in Sutton 
v. Wauwatosa, 29 Wis. 21, and the rule was reasserted 
and empbasized in McArthur vy. G. B. & M. Canal Co., 
34 Wis. 139. The rule rests upon sound principle, and 
this court has no disposition to disturb it. Knowlton 
v. Milwaukee City Ry. Co. Opinion by Lyon, J. (45 
Am. Rep. 304.) 


COVENANT—AGREEMENT AS TO MAINTAINING FENCE 
RUNS WITH THE LAND—TO BUILD DOES NOT—CONDI- 
TIONS SUBSEQUENT NOT FAVORED — CONSTRUED 
AGAINST GRANTOR.—Gerlach having built a barn which 
projected over land lying west of his, belonging 
to Hartung, procured a conveyance of astrip of land 
adjoining his own from Hartung. Following the 
granting part of the conveyance was this: ‘* Upon the 
express condition that the fence around (on) said piece 
of land is to remain where it now stands, so that the 
said Hartung shall have the right to join and connect 
the fence of his land with the fence of said Gerlach; 
and that said Gerlach shall always keep said fence in 
lawful repair, and not bring a suit against said Har- 
tung to recover damages done within Gerlach’s inclos- 
ure by beasts belonging to said Hartung; and fur- 
thermore that said Gerlach shall keep the entire fence 
around the west side of his, Gerlach’s, land in lawful 
repair.’”’ Held, that the agreement as to the fence 
was a covenant, and not acondition. A condition or 
acovenant may be created by the same words, and 
conditions subsequent are not favored by law, and 
technical words do not make a condition if they are 
controlled, and may be otherwise interpreted by the 
context or matter of the instrument, and they may 
serve to work a covenant only according to the inten- 
tion of the parties. Paschall v. Passmore, 15 Penn. St. 
295; Cromwell's Case, 2 Coke, 7la; Chapin v. School 
Dist., 35 N. H. 445; Hoyt v. Kimball, 49 id. 326; Whee- 
ler v. Danscomb, 3 Cush. 285; Krantz v. KcKunight, 51 
Penn. St. 232. First. This clause is not a condition, 
so far as it relates to the maintaining of the fence on 
or near the west line, because there is no clause of for- 
feiture, and conditions subsequent must be strictly 
construed against the grantor (Moore v. Pitts, 53 N.Y. 
85), because the penalty or compensation for its breach 
is provided for, rather than a forfeiture. In this clause 
itis provided that in case that fence shall not be kept 
in repair and maintained, and the beasts or domestic 
animals of the grantor shall pass over the same into 
the premises of the grantee on that account, he shall 
not be liable for any damages which they may commit. 
Board of Ed., etc., v. Trustees, 63 Ill. 204. Because an 
agreement to maintain a fence between the lands 
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granted and those of the grantor is never construed as 


acondition, but as acovenant. Sedg. & Wait, Tr., § 
213. The only exception to this rule (if it is an excep- 
tion) which I could find is the case of Emerson y- 
Simpson, 43 N. H. 475. There it was a conditionin the 
very strongest language, with a clause of forfeiture for 
the grantee to maintain forever a good and lawful 
fence on the true line, at his, the grantee’s, own ex- 
pense. The languige of forfeiture was too strong for 
the court to construe it as amere covenant, and under 
the rule of strict construction, and inasmuch as the 
condition did not bind the heirs and assigns, it was 
held to be a personal agreement, which continued only 
during the life of the party bound thereby. See also 
ona similar question Merrifield v. Cobleigh, 4 Cush. 
184. This could hardly be called an exception, because 
the case was decided on its own peculiarities, and it 
was held that it was not a condition subsequent. Sec- 
ond. That part of the clause which relates to the 
fence then existing is a covenant: (1) Because it is in 
the body of the deed, and under seal; (2) because it is 
areal covenant, and runs with the land, and binds the 
heirs and assigus of the grantee. 1 Hill. Real Prop. 363; 
1 Washb. Real Prop. 497. It runs with the land be- 
cause it affects the land granted inthe management 
and conduct thereof, and is not a mere collateral 
agreement, which isthe test of a personal covenant. 
Spencer’s Case, 5 Rep. 16; Patten v. Deshon, 1 Gray, 
25; Howland vy. Coflin, 12 Pick. 125; Van Rensselaer 
yv. Hays, 19 N. Y.81; Cook v. Brightley, 46 Penn. St. 
445; Scott v. Hunt’s Admr.,7 Pet. 606; Baldwin vy. 
Walker, 21 Conn. 168; Crawford v. Chapman, 17 Ohio, 
849; Plumleigh v. Cook, 15 Ill. 669; Bronson v. Coffin, 
108 Mass. 175. Such a covenant operates as a charge 
upon the estate, and affects the value thereof (1 Shep. 
Touch. 140-179), and imposes a servitude upon the land 
granted. Brewer v. Marshall, 18 N. J. Eq. 358; Dor- 
sey v. St. Louis, A. & T. Hi. R. Co., 58 Ill. 66; Norfleet 
y. Cromwell, 64 N. C.1; Bally v. Wells, 3 Wils. 25; 
Duffy v. N. Y., etce., R. Co., 2 Hilt. 496; Piatt, Cov. 
481; Beddoe’s Exr. v. Wadsworth, 21 Wend. 120; Nor- 
man v. Wells, 17 id. 156; 1 Smith, Lead. Cas. 115; 2 
Kent, Comm. 472; 2 Hill. Real Prop. 371; Kellogg v. 
Robinson, 6 Vt. 276; Ty]. Bound. 344; Hunt Bound. 
50. (3) Because it relates to a fence already in esse, and 
binds the grantee to maintain and keep it in good re- 
pair. A covenant to build and maintain a partition 
fence or party wall does not run with the land, and is 
only personal. Platt, Cov. 471; Tayl. Landl. & T. 301; 
Williams Landl. & T. 290; Lametti v. Anderson, 6 Cow. 
307; ‘Thompson v. Rose, 8 id. 266; Allen v. Culver, 3 
Denio, 284; Tallman v. Coffin, 4 N. Y. 186; Sampson vy. 
Easterby, 9 Barn. & C. 505; Doughty v. Bowman, 11 Q.B. 
444; Congleton v. Pattison, 10 East, 138; 6 Bing. 644; 
Cole v. Hughes, 54 N. Y. 444. Hartung v. Witte. 
Opinion by Orton, J. 


_ 


RECENT ENGLISH DECISIONS. 





LEASE—RESTRICTIVE COVENANT AGAINST TRADE— 
CHARITABLE BUSINESS.—The application of the words 
“trade or business of any description whatsvever” in 
arestrictive covenant extends to the user of the premi- 
ses for something about which charitable people oc- 
cupy themselves sedulously without any object of 
gain, and which would be ordinary business if carried 
on by an individual for the purpose of profit. A les- 
see of a house in London, held under a lease contain- 
inga restrictive covenant of the above nature, pro- 
posed to allow it to be opened by acertaiu charitable 
society as a home for working girls. The girls were to 


pay a small sum for board and lodging, but it appeared, 
from balance-sheets of similar homes in other parts of 


the town managed by the society, that the object of 
the institution was not gain, there being on the con- 
trary generally a loss shown against thesociety. Held, 
nevertheless, that the proposed user would be a breach 
of the covenant, and must therefore be restrained. 
Ch. Div., Nov. 25, 1883. Rowls vy. Miller. Opinion by 
Pearson, J. (49 L. T. Rep. [N. 8.] 628.) 


MALICIOUS PROSECUTION—BURDEN OF PROOF—REA- 
SONABLE CAUSE.—In an action for malicious prosecu- 
tion the burden of proof as to reasonable and probable 
cause lies on the plaintiff, and if in order to show 
absence of reasonable and probable cause it is neces- 
sary toestablish any minor propositions, the burden 
of proving each of such propositions also lies on the 
plaintiff. Inan action for malicious prosecution it 
was proved that the plaintiff had been charged by the 
defendants with conspiracy to defraud, had been com- 
mitted for trial by the magistrates,tried at the assizes, 
and acquitted. The judge asked the jury to find 
whether the defendants had taken reasonable care to 
inform themselves of the true state of the case before 
taking proceedings, and whether the defendants 
honestly believed the case they laid before the magis- 
trates, and he told the jury that the burden of proof 
was on the plaintiff. The jury answered both ques- 
tions in the affirmative, and the judge thereupon ruled 
that there was no absence of reasonable and probable 
cause, and directed a verdict for the defendants. Held 
(reversing the judgment of Grove and Lopes, JJ.), 
that the direction was correct, and the defendants 
were entitled to judgment. Ct. of App., June 22, 1883. 
Abrath vy. North Eastern R. Co. Opinions by Brett, 
M. R., and Bowen and Fry, L. JJ. (49 L. T. Rep. (N. 
S.] 618.) 


NEGLIGENCE -— PERSONAL INJURY AT RAILWAY 
CROSSING—CONTRIBUTORY NEGLIGENCE.—Plaintiff was 
crossing a railway by a level crossing. A hedge and 
buildings obstructed the view, so that he could not see 
along the line to the left until he got on to the railway, 
but he could then haveseen and he did not look. He 
was injured by a train approaching from the left on 
the further line. The engine-driver did not whistle, 
and the gatekeeper at the level crossing gave no 
warning, Inan action against the railway company 
to recover damages for the injury, held, that these 
facts showed that the injury was caused solely by 
plaintiff's own negligence, and therefore there was no 
evidence of defendants’ liability to go to the jury, and 
plaintiff was rightly nonsuited. Judgment of the 
Queen’s Bench Division affirmed. Ct. of App., Nov. 
28,1883. Davey v. London & Southwestern R. Co. 
Opinions by Brett, M. R., and Bowen, L. JJ. (49 L. T. 
Rep. [N. S.] 739.) 


PARTNERSHIP—FIRM OF SOLICITORS—LIABILITY FOR 
TORT OF COPARTNER.—The plaintiffs, trustees of a will, 
deposited with P., a partnerin the firm of solicitors 
which acted for them in the administration of their 
trust estate, certain bonds payable to bearer, part of 
their testator’s estate. Some of the bonds were real- 
ized, and their proceeds accounted for. P. retained 
the rest for safe custody. The other partners had no 
actual knowledge of this, but letters referring to the 
bonds were charged for in the firm's bill of costs, and 
copied in the firm’s letter-book. P. also on some oc- 
casions paid the interest received on the bonds by the 
firm’s checks, and these payments were entered in the 
firm’s ledger. P. made away with the bonds. Held, 
that under the circumstances P.’s partners had notice 
that P. had undertaken the custody of the bonds as 
firm business, and were liable for their loss. Ch. 
Div., July 23, 1883. Cleather v. Twistden. Opinion by 
Denman, J. (49 L. T. Rep. [N. 8.] 633.) 
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CRIMINAL LAW—FALSE PRETENSE—LETTER MAILED 
IN ENGLAND FOR FRANCE.— A false pretense was 
made by letter in N., England, and posted there to, 
and received by a person in France. In consequence 
of the letter that person drew a check in France, 
payable at N. in England, and sent it to the prisoner 
at N. in England, who cashed the check in ,England. 
Held, that the prisoner was properly indicted and 
tried at N. in England. Crown Cases reserved. No- 
vember 24, 1883. Regina v. Holmes. Opinion by 
Lord Coleridge, C. J. (49 L. T. Rep. [N. S.] 540.) 


PROMISSORY NOTE — INDORSEMENT—INDORSER’S CO 
SURETIES.— The whole facts and circumstances at_ 
tending upon the making, issue, and transfer of a bil} 
or note may be referred to in order to ascertain the 
true relations of the parties who have put their signa- 
ture upon it. The respondent was sued as indorser of 
a promissory note, and was held liable to pay the 
amount. He then brought an action against the ap- 
pellant as prior indorser. It appeared that the note 
in question had been made by acompany of which the 
appellant and respondent were both directors, and 
had been deposited with the bank as security for an 
overdraft by the company, and had been indorsed by 
the appellant,the respondent,and two other directors of 
the company, at the request of the bank, who asked 
for the personal guaranty of the directors. Held 
(reversing the judgment of the court below), that 
under these circumstances the proper iegal inference 
was that the parties had indorsed as co-sureties, and 
that the ordinary principles of the law merchant as to 
the liabilities inter se of the successive indorsers of a 
note did not apply. Privy Council. July 11, 1883. 
MacDonald vy. Whitfield. Opinion by Lord Watson. 
(49 L. T. Rep. [N. S.] 446). 


——__>-_____- 


FINANCIAL LAW. 

CURRENCY—FEDERAL TAX ON NOTES ISSUED FOR 
CIRCULATION—-NOTES PAYABLE IN GOODS.—(1) Section 
19 of the act of Congress, of February 8, 1875, which 
provides, ‘‘that every person, firm, association, other 
than National bank associations, and every corpora- 
tion, State bank, or State banking association, shall 
pay a tax of 10 per cent on the amount of their own 
notes used for circulation and paid out by them,” 
must be construed as limited in its effect to notes pay- 
able in money; otherwise all sorts of negotiable paper, 
such as “grain receipts,’’ fare tickets, aud the like, 
might be subject to the same taxation. (2) Section 
2172, United States Revised Statutes, provides how the 
notes contemplated by the National Bank Act shall be 
printed and what they shall contain. No provision is 
made for a note for less than one dollar. A note fora 
fractional sum is not only unknown to the law, but its 
issue is unlawful. Section 3583. The Supreme Court, 
by deciding that an obligation “payable in goods” 
was not illegal, has left the inference to follow almost 
necessarily that it was not such a note as was contem- 
plated by the statute, and therefore not taxable. U. 8S. 
Dist. Ct., N. D. New York, March, 1883. Matter of 
Aldrich. Opinion by Coxe, J. (16 Fed. Rep. 369.) 


INDORSEMENT—RESTRICTED ONE TO AGENT— EVI- 
DENCE.—An indorsement, ‘“* Pay B. or order, for ac- 
count of C,” is a restricted indorsement, vests no gen- 
eral property in B., but simply constitutes him the 
agent of C. for the purpose of collection. Such an in- 
dorsement is a contract in writing, and not subject to 
coutradiction by parol testimony. Kansas Supreme 
Court, July Term, 1883. Armour Brothers’ Banking 
Co. v. Riley County Bank. Opinion by Brewer, J. (30 
Kans. 163.) 





LETTER OF CREDIT—LIABILITY FROM AGREEMENT 
TO ACCEPT.—(1) In order to render the writer of a let. 
ter of credit liable, either upon an implied acceptance 
opan agreement to accept drafts taken on the faith of 
such letter, the drafts must be taken fora valuable 
consideration. A promise to have the drafts dis. 
counted, and to take up notes on which the persons 
taking the drafts are liable as indorsers, is not avalu- 
able consideration. (2) Ifa letter of credit provides 
that drafts drawn under its authority shall be used 
only for the purpose of being discounted at a particu. 
lar bank, persons taking such drafts, with notice that 
they have been offered to the bank for discount and 
refused, cannot recover thereon. Ohio Supreme Ct., 
January Term, 1883, Sherwin v. Brigham. Opinion by 
Upson, J. (39 Ohio St. 137.) 


NEGOTIABLE INSTRUMENT — INDORSEMENT CON. 
STRUED A GUARANTY—LIABILITY OF INDOKSER.— M. 
sold and delivered to B., before it was due, the promis- 
sory note of H., payable to K. (but which had never 
been indorsed by K.), and at the time of the delivery 
M. indorsed it ‘* holden without demand or notice.” 
H. was solvent at the time of the maturity of the note, 
and for about three years thereafter, when he became 
utterly insolvent. In the meantime M. made one or 
more requests of B. to collect the note of the maker. 
Ina suit afterward brought by B. against M. to re- 
cover the amount of the note, held, that M. wasa 
guarantor; that by the terms of his indorsement he 
waived a demand and notice; that he was liable to B. 
for the amount of the note. Birchard v. Bartlett, 14 
Mass. 279; Irish v. Cutter, 31 Me. 536; Bickford y. 
Gibbs, 8 Cush. 156; Wildes v. Savage, 1 Story, 22. 
Maine Supreme Judicial Court, December 14, 1883, 
Bray v. Marsh. Opinion by Danforth, J. (75 Me. 452.) 


SAVINGS BANK—DUTY OF REASONABLE CARE—PAY- 
MENT TO WRONG PERSON.—A stipulation between a 
savings bank and a depositor, that his deposit may be 
paid to any one presenting his book, does not relieve 
the bank from the duty of exercising reasonable care. 
New Hampshire Supreme Court. Kimball v. Norton. 
Opinion by Doe, C. J. (59 N. H. 6.) 


—\—_>—_—_—- 


INSURANCE LAW. 

FIRE POLICY—SOLE AND UNCONDITIONAL OWNER.— 
A policy of fire insurance described the property in- 
sured as “ his two-story dwelling-house,”’ ete., and it 
appeared that he had purchased the fee and taken a 
bond for a conveyance, but that the vendor had only a 
life estate in the property, with a remainder in six- 
sevenths thereof; that a suit had been instituted to 
perfect the title, to which the insured was a party; 
and that there was an outstanding purchase note, 
which he owned at the time of the insurance and the 
loss. Held, that the outstanding note, and the fact 
that the insured only held under a title bond, was not 
material to the risk, and that the fact of the outstand- 
ing seventh interest or remainder did not prevent him 
from being “the sole and unconditional owner,” 
within the meaning of the policy. See Insurance Co. 
v. Haven, 95 U. S. 245; Hough v. City Ins. Co., 29 
Conn. 10; Wineland v. Security Ins. Co., 53 Md. 276; 
American Basket Co. v. Farmville Ins. Co., 3 Hughes, 
251; Washington Mills Co. v. Commereial Ins. Co., 13 
Fed. Rep. 646; Waller v. Northern Ass. Co., 10 id. 233; 
Rumsey v. Phoenix Ins. Co., 1 id. 396. U. S. Cir. 
Ct., Kentucky, Feb. 19, 1883. Williams v. Buffalo 
German Insurance Co. Opinion by Barr, J. (17 Fed. 
Rep. 63.) 
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FIRE POLICY—PAROL APPLICATION—OPINION AS TO 
MATTERS MATERIAL TO RISK DOES NOT AVOID.—Plaint- 
iff's agent, an insurance broker, applied to the agent 
in Boston of the defendant insurance company for an 
jnsurance on certain property of the plaintiff in 
Bridgewater. When he made the application, he 
showed a printed list which he stated he believed was 
a correct list of the existing insurance on the plaint- 
iff's property at Bridgewater; but this list did not con- 
tain a policy then existing and issued by the defend- 
ant, in part covering a portion of this same property. 
This error in the expression of belief was wholly unin- 
tentional, and the defendant’s agent, by looking at 
the books and records in his office, could have ascer- 
tained in a few minutes whether the list was correct. 
The defendant's agent made a verbal contract to effect 
the insurance, and subsequently a policy was issued 
to the plaintiff. The policy contained the warranty 
that all the facts and circumstances in regard to the 
property insured, as far as known to the assured and 
material to the risk, had been truly stated in the ap- 
plication for insurance; and provided that “if any 
material fact or circumstance shall not have been 
fairly represented,’’ the risk should cease and deter- 
mine and the policy be null and void. Held, that the 
policy was validand binding on defendant. There 
was no written application such as was apparently 
contemplated by the provisions of the policy; and 
expressions of opinion and belief made in good faith 
as to matters material to the risk are not to be taken 
as misrepresentations of fact. National Bank v. In- 
surance Co., 95 U. 8S. 673; Wood y. Firemen’s Insur- 
ance Co.,126 Mass. 316. If the insurance company is 
content with expressions of belief, if they are honestly 
made, it has no right to complain that facts or cir- 
cumstances have not been fairly represented. Especially 
must this be so, when the means of correcting any 
error are in its own power, and it fails to avail itself of 
them. Massachusetts Sup. Jud. Ct., March, 1883. 
Bridgewater Iron Co. yv. Enterprise /ns. Co. Opinion 
by Devens, J. 


LIFE POLICY—FAILURE TO PAY PREMIUM—DECLA- 
RATION OF AGENT EVIDENCE OF WAIVER NOTICE AND 
PROOF OF DEATH—NOTE GIVEN FOR PREMIUM—WHEN 
POLICY FORFEITED—NET VALUE POLICY.—(1) The dec- 
laration of the agent of a life insurance company, hav- 
ing notice of the death of the assured, that the policy 
was forfeited by a failure to pay the premium when 
due, and making no objection to the want of formal 
notice and proof of death, is evidence of a waiver of 
the provision in the policy requiring due notice and 
proof of death within a given time. Goodwin v. Insur- 
ance Co., 73 N. ¥. 480. (2) The occasional payments 
of premiums and notes given for premiums, after due, 
and consequent renewals of the policy by the company 
are not a waiver, as to premiums subsequently due, of 
the stipulation in the policy making a failure to pay 
any premium or premium .note when due condition 
of forfeiture of the policy. When the annual premium 
is paid partly in cash and partly by a note payable be- 
fore the end of the year, and a receipt renewing the 
policy for a year is given, the policy is forfeited when 
the note is due on a failure to pay it at that time. See 
New York Ins. Co. y. Statham, 93 U. S. 24; Howell v. 
Knickerbocker Life Ins. Co., 19 Abb. Pr. 217; 
Patch y. Phoenix Ins. Co., 44 Vt. 481; Robert v. New 
England Life Ins. Co., 1 Dis. (Ohio) 355; Thompson v. 
Knickerbocker Life Ins. Co., U. 8. Cir. Ct., So. Dist. 
Ala., 1876; 3 Am. L. T. Rep. 370; Mutual Benefit Ins. 
Co. v. French, 2 Cin. Sup. Ct. Rep. 321; Roehner v. 
Knickerbocker Life Ins. Co.,4 Daly, 512. (3) Under 
the non-forfeiture law of Massachusetts (Gen. Sts. of 
Mass., ch. 186), providing for extending life insurance 
companies (otherwise forfeited for non-payment of a 





premium) by the net value of the policy as a single 
premium, all unpaid notes given for annual premiums, 
including those for the part of the year subsequent to 
the forfeiture, are deducted in determining the net 
value of the policy. Foster v. Hill, 36 N. H. 526; Pitt 
v. Berkshire Life Ins. Co., 100 Mass. 500. New Hamp- 
shire Sup. Ct. Marston v. Massachusetts Life Ins. Co. 
Opinion by Allen, J. (59 N. H. 92.) 


——_——_+—____—_ 


CRIMINAL LAW. 





INDICTMENT — AVERMENT AS TO TIME.— The aver- 
ment of time in an information, as in indict- 
ments, must be of a day certain before the time of 
filing the information, and within the period in which 
by the statute of limitations the offense is punishable. 
Hinson v. State, 7 Mo. 244; State v. Pratt, 14 N. H. 
459; State v. Caverly, 51 id. 446; Com. v. Doyle, 110 
Mass. 103; State v. Davidson, 36 Tex. 325; 1 Arch. Cr. 
Pl. 257; 2 Hawk. P. C., ch. 25, § 77. New Hampshire 
Sup. Ct. State of New Hampshire v. Ingalls. Opinion 
by Allen, J. (59 N. H. 88.) 


INCEST—BROTHER-IN-LAW AND SISTER-IN-LAW.—A 
brother-in law and sister-in-law are, within the mean- 
ing of the statute prescribing the punishment of incest, 
nearer of kin, by affinity, than cousins. Supreme Ct. 
of Ohio, January Term, 1883. Stewart v. State of Ohio. 
Opinion by the Court. (39 Ohio St. 152.) 


ARSON — VARIANCE — “ ADJOINING.’’— An indict- 
ment, charging that the respondent attempted to set 
fire to an out-building adjoining a dwelling-house, is 
not supported by evidence that the building was near 
to but not in contact with the dwelling-house. ‘Ad- 
joining” isa synonym for ‘‘ adjacent to,’’ ‘“‘contigu- 
ous,’ that is, in contact with. Arkell vy. Ins. Co., 69 
N. Y. 192; Rex v. Hodges, 1 Moo. & M. 341; Peverelly 
v. People, 3 Park. 59; 2 Russ. Cr. 557-561. New Hamp- 
shire Sup. Ct. State of New Hampshire v. Downs. 
Opinion by Stanley. (59 N. H. 320.) 


PLEA IN ABATEMENT—INDICTMENT PENDING, BAD— 
CONVICTION OR ACQUITTAL.—It is well settled, on 
both reason and authority, that the pendency ofan 
indictment is not good ground for a plea in abatement 
to another indictment in the same court for the same 
cause. Whenever either of them—and it matters not 
which—is tried and judgment pronounced thereon, 
such judgment will afford a good plea in bar to the 
other, either of autre fois convict, or autre fois acquit; 
but nothing short of a conviction or acquittal will 
support such a plea. Commonwealth v. Drew, 3 Cush. 
279; Regina v. Goddard, 2 Ld. Raymond, 920; Whart. 
Crim. Plead. and Prac., § 481; 4 Hawk. P. C. 309; Fost. 
C. L. 105; 1 Chit. C. L. 446. Pennsylvania Sup. Ct., 
Nov. 5, 1883. Smith v. Commonwealth of Pennsylvania. 
Opinion by Sterrett, J. 


VARIANCE — MISNOMER IN INDICTMENT FOR NUI- 
SANCE.— (1) The State’s attorney filed an information 
under the liquor law against the respondent, as 
“Thomas, J.,”’ for maintaining a nuisance. The re- 
spondent pleaded in abatement. that his name was 
“Timothy, J.’ Held, that the information was 
amendable. As said by the court in Turns v. Com- 
monwealth, 6 Metc. 224: ‘‘The issue for the jury of 
trials is not what is the individual’s name, but whether’ 
the person who has pleaded in chief on his arraign- 
ment is guilty of the offense charged upon him. The 
conviction, therefore, must follow the indictment. 
The exception can be taken only in abatement.”’ It 
could not be reached by demurrer. Scott v. Soons, 3 
East, 111, It, at most, isa formal defect within the 
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scope of State v. Arnold, 50 Vt. 731. Such defects and 
greater in informations were amendable at the com- 
mon law. Regina v. Steadman, 2 Lord Raymond, 
1307; Rex v. Seawood, id. 1472; Rex v. Harris, 1 Salk. 
47; State v. Weare, 38 N. H. 314. Vermont Supreme 
Court, May Term, 1883. State of Vermont v. Murphy, 
Opinion by Ross, J. (55 Vt. 547.) 


———_>___—__ 


CORRESPONDENCE. 


GoINnG For Mr. GorPP 


Editor of the Albany Law Journal: 

I have tried hard to keep informed upon the discus- 
sion, to which vou have given up so many pages, about 
the proposed Civil Code. I have read most of the let- 
ters you have published, and all but one I hope under- 
standingly. I refer to Mr. Goepp’s letter on page 280. 
As I fear there are others who cannot comprehend it, 
I trust you willin some way make plain the utility of 
its publication. 

Mr. Goepp first said—page 219—that one reason why 
we need a Civil Code is because a friend of his had to 
travel 120 miles to find a decision upon a point in 
Criminal Procedure and then could not find the 
book. 

Mr. Hornblower then said—page 259—that this shows 
no reason for a Civil Code, because we already havea 
Code of Criminal Procedure where the priuciple of 
such a decision ought to be codified, if at all. 

Now Mr. Goepp says, and I wonder what he means, 
that with regard to this single illustration, his object 
in addressing it was to show how the absence of a 
code, by leaving us without a standard for distinguish- 
ing important doctrines from unimportant, makes it 
necessary to hunt fora decision which is now worth 
citing, but which with acode would rank only as an 
unimportant gloss. 

Now I venture to ask: Tlow does the absence of a 
Civil Code leave us without a standard for distinguish- 
ing the doctrines of Criminal Procedure, which are 
already codified ? 

Why if we had another code, would the decision re- 
ferred to rank as an unimportant gloss any more than 
it does now? 

The story told by Mr. Goepp seems to me to illus- 
trate, more than any thing else, the thought which 
forces itself upon every practical lawyer, that in spite 
of the enormous multiplication of decisions which 
everybody bewails continually, there is always a great 
dearth of cases directly in point upon the question 
which you happen to have on hand. Instead of study- 
ing the great principles of the law which can be found 
tersely stated in any good text-book, lawyers in their 
desperation travel hundreds of miles to find some nisi 
prius case, perhaps where another lawyer, no better 
than themselves but only earlier, has discussed the 
question. 

Considering that this case, if it could have been 
found, would be law only so far as its reason and good 
sense commended it, is it not a little wild to say, be- 
cause this friend could not find the book in New 
York, that “itis a matter of proof that there is in 
America no place where a man can be informed of the 
law he is expected to obey? ’ 

Very respectfully yours, 
H. A. HARMAN. 

Burra.o, N. Y., April 7, 1884. 


CopDIFICATION. 
Editor of the Albany Law Journal: 


Though familiar with Field’s Civil Code, published 
in 1865, by Weed, Parsons & Co., having found it in- 





valuable as a book of reference, and though I have 
read with much interest the various pamphlets issued, 
and the editorials and communications to the Jour. 
NAL, yet [cannot quite answer to my own satisfac- 
tion many objections to civil codification. 

Without presuming to obtrude any views of my 
own,I desire to cite the preface to the first edition 
of “Byles on Bills,’’ as embodying tersely and con- 
cisely, what appears to be the main, though perhaps 
not unanswerable objection to a Civil Code. He 
says: 

**Simple as the form ofa bill or note may appear, 
the rights and liabilities of the different parties to 
those instruments have given rise to an infinity of 
legal questions, and multitudes of decisions. A strik- 
ing proof of what the experience of all ages had already 
made abundantly manifest — that law is, in its own na- 
ture, necessarily voluminous; that its complexity and 
bulk constitutes the price that must be paid for the 
reign of certainty, order and uniformity; and that any 
attempt to regulate multiform combinations of cir- 
cumstances by a few general rules, however skilfully 
constructed, must be abortive.” 

EDWIN QUACKENBUSH. 

BALLSTON SPA, April 7, 1884. 


[We have outgrown Byles on Codification, just as 
we have outgrown Noah on Navigation.—Eb. ALB. 
Law JouRNAL. | 


ETERNAL VIGILANCE. 


Editor of the Albany Law Journal: 


DEAR stR.—One of your correspondents from Selma, 
Ala., in your last JoURNAL, inquires if you or any of 
your readers can give the name of the author of the 
expression, “ Eternal vigilance is the price of Lib- 
erty’’? 

Victor Hugo is the author. 
found inhis Les Miserables. 
Very truly yours, 

Cyrus A. PEAKE. 

Yonkers, N. Y., April 12, 1884. 


The expression may be 


[The expression is a great deal older than Les 
Miserables.—Ep. ALB. LAW JOURNAL. | 


NEW BOOKS AND NEW EDITIONS. 


Fox oN WARRANTY IN FIRE INSURANCE. 


A Treatise on Warranty in Fire Insurance Contracts. By 
Fontaine T. Fox, Jr., late vice-chancellor of the Louis- 
ville Chancery Court. Chicago; Callahan & Co,, 1883. 
Pp. 268. 

This work appears to have been written with the 
purpose of establishing as law the views of the author 
upon the subject of warranty in the fire insurance con- 
tract, rather than for the purpose of exhibiting what 
the conclusions of writers and courts in reference 
thereto really are. He dissents from the views of both 
Mr. May and Mr. Wood, who are well-known writers, 
and whose works we believe to be standard authority 
upon the law of insurance. Whether Mr. Fox has 
in his treatise established the fact that his rule is the 
better one we do not pretend to say; but his produc- 
tion is well written, and worthy of consideration by 
all who have an interest inuts subject-matters. 
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HEARD’S PRECEDENTS OF EQuITY PLEADING. 


Precedents of Equity Pleadings. By Franklin Fiske Heard. 
Boston: Little, Brown & Co., 1884. Pp. x and 247. 


This isa book of forms for equity pleading, and is 
to be commended as attempting to introduce into 
this branch of the law of pleading brevity, simplicity, 
and directness. The precedents given seem to cover 
almost every conceivable case wherein equitable re- 
lief is likely to be sought, and very many of them, we 
should judge, are reproduced from actual pleadings in 
court. The book is excellently printed and bound, 
but the advertisement of the publishers opposite the 
title page is inexcusable. 


BAIRD AND BABCOCK’sS GUIDE TO THE LAW. 


A Guide to the Principles of the Law. By Wm. Raimond 
Baird, LL. B., and F. Sherrill Babcock, LL. B. New York; 
George 8. Diossy, 1884. Pp. xxiv, 284 and xxxvii. 


This little book aspires to contain something about 
every department of the law, which so far as we can 
judge it does, although it has very little about any one 
ofthem. Its chief value, we believe, will be to stu- 
dents who are preparing themselves for admission to 
the bar, as they can learn or refresh their memory 
as to sufficient legal knowledge herein, to pass the or- 
dinary investigation prescribed by the courts to de- 
termine whether or not a man is fitted to be a lawyer. 
In addition to its condensation of the law, the work 
contains several tables, the most valuable of which to 
the student is that containing a list of books recom- 
mended for reading. 


Trpy’s LEGAL MEDICINE. 


Legal Medicine. Volume 2. Legitimacy and Paternity, Preg- 
nancy, Abortion, Rape, Indecent Exposure, Sodomy, 
Bestialty, Live Birth, Infanticide, Asphyxia, Drowning, 
Hanging, Strangulation, Suffocation. By Charles Mey- 
mott Tidy. Philadelphia; Henry C,. Lea, Son & Co., 1884. 
Pp. xxiv, 508. 


The first volume of this work was spoken of in 27 
Albany Law JournaL, 100. The present volume is of 
an exceptionally interesting character. The entire 
work is unquestionably one of marked ability and 
learning, and subject to the limitations of which we 
have before spoken, very aseful to lawyers who have 
occasion to investigate such subjects. 


LAWSON ON INSANITY. 


The Adjudged Cases on Insanity as a Defense to Crime, with 
notes. By John D. Lawson St. Louis; F. H. Thomas & 
Co., 1884. Pp. xviii, 953. 


This is a volume of leading cases with notes. The 
editor has endeavored to give, in full, or by reference 
in notes, every reported case on the subject in Eng- 
land or America. The work is marked by the judi- 
ciousness of selection,the discrimination,the exactness 
and conciseness of expression, and the logical arrange- 
ment which have distinguished all Mr. Lawson’s work, 
and which have put him in the front rank of living 
legal reporters and editors. The practitioner in the 
criminal courts will here find in one volume a sure 
guide to all the law on this topic, and its contents are 
made most conveniently ascertainable. Wecan give 
the work unreserved commendation. The book is 
well printed. 





Davis’ LAW tN SHAKESPEARE. 


The Law in Shakespeare. By Hon. C. K. Davis. West Pub. 
lishing Co.; St. Paul, Minn., 1884. Pp. 308. 

This little volume from the hands ofa lover of the 
“Divine William” is before us. Being a lawyer 
and therefore well qualified, the author presents 
to the reader that which carries conviction to 
the mind of an exhaustiveand faithful study of 
the subject. It is divided into two parts: The 
first an essay, the second gives quotations, fol- 
lowed by definitions of the law terms used therein, 
and a comment by the author. As to whether Shake- 
speare ever studied law, the author in the introduc- 
tion, frankly says: “The truth in this respect will 
probably never be certainly known.” The book is 
well printed, and contains an index. 


Hun’s Court RULEs. 


Rules of all the Courts of Reeord of the State of New York. 
With notes, references,and an index. By Marcus T. 
Hun, Reporter of the Supreme Court. New York; Banks 
& Brothers, 1884. Pp. xii and 394. 


A collation of the rules of the State courts of record 
is among the indispensable requisites of a lawyer’s 
office. <A practitioner who is furnished with the sev- 
eral codes, the rules and a book or two of forms may 
be said to have a good working library, especially if the 
various volumes are judiciously annotated. The work 
before us is in its previous editions well-known to the 
profession,and we need only say that it seems to be all 
that could be desired in its department. It contains 
the rules of Court of Appeals, and the general rules of 
the Supreme Court, also the special rules of the Cir- 
cuit, County, and City Courts. The rules of the 
Court of Appeals and the general rules are copiously 
annotated with references to decisions and statutes. 
One feature which strikes us as possessing peculiar 
merit is, that under each rulea reference is made to 
every section of the Code of Civil Procedure to which 
it may apply, and asummary of the contents of the 
section given. The book appears to be carefully in- 
dexed, and is well printed and bound. 


PEELER ON LAW AND Equity. 


A Treatise on Law and Equity as distinguished and enforced 
in the courts of the United States. By A. J. Peeler. Aus- 
tin: Swindell’s Printing House, 1883. Pp. xlviii and 425. 


The purpose of this work is to present clearly the 
distinction between law and equity in the administra- 
tion of remedial justice in the courts of the United 
States. That such awork is needed is shown by the 
fact that the dismissal of a case because brought on the 
wrong side of the court isavery frequent occurrence 
in the Federal tribunals, that result often happening 
in the court of last resort. A modification in the rules 
of practice of the courts mentioned might prevent 
such apparent injustice, but as there is no probability 
of any modification in the direction needed, those of 
the profession who do business in these courts will 
welcome any treatise that promises to aid them to 
avoid mistakes in this matter. 

How far this volume will accomplish its professed 
purpose it is not possible to say from simply reading it. 
The author seems to have examined exhaustively both 
the statute law and the decisions, and if the principles 
deducible therefrom are not as clearly and concisely 
stated as might be wished, the entire field is covered, 
and what has been enacted or determined is before 
the reader, and he can draw his own conclusions. 
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We believe that the work is the first which has ap- 
peared in its special department. The book is fairly 
printed and bound. 


PARTIES TO ACTIONS. 


The Law Respecting Parties to Actions, Legal and Equitable. 
By Horace Hawes, counselor at law, San Francisco. 
Sumner, Whitney & Co., 1884. Pp. 534. 


This volume covers the subject-matter fully and is 
designed, as the author says in the preface, ‘‘ to place 
this information at the ‘finger tips’ of the busy law- 
yer, and is intended for him rather than for the self 
of the scholar.”” That the author is one of those who 
have no desire to wade through a volume to find what 
he wants, is shown by the most excellent index which 
alone is worth the price of the book. 


Desty’s FEDERAL PROCEDURE. 


A Manual of Practice in the Courts of the United States, em- 
bracing the provisions of the Constitution, the Revised 
Statutes, and amendments thereto, relating to Federal 
Courts, together with the rules promulgated by the Su- 
preme Court of the United States, with Notes of Decis- 
ions. By Robert Desty; sixth edition, revised. San 
Francisco, Sumners, Whitney & Co., 1884. Pp. 934. 


In taking up any of Mr. Desty’s books, we feel the 
assurance that the work has been ably and thoroughly 
done; no decision affecting the matter in hand es- 
capes him. And this volume, to the Federal practi- 
tioner, is the ‘‘ book of books.”’ 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day April 15, 1884: 

Orders of General and Special Terms reversed, and 
motion granted, with costs in the Supreme Court and 
Court of Appeals, and $10 costs of motion — John S. 
Prouty, respondent, vy. Zhe Lake Shore & Mich. So. Ry. 
Co., appellants. General Term order of June 1, 1883, 
is reversed, and the Special Term order of March 5 af- 
firmed, with costs. The General Term order of Octo- 
ber 1, 1883, and the Special Term order of March 11, 
1883, are both reversed with costs, the exceptions to 
the report of the referee sustained, and the purchaser, 
Knowles, required to complete his purchase— William 
1. Chase and wife v. Nelson Chase and others, appel- 
lants; Marcus L. Stieglitz, purchaser, respondent.— 
Judgment of Supreme Court reversed, and decree of 
surrogate affirmed with costs — In re accounting of 
William B. Neilley and another, administrators, Wil- 
liam 5. Neilley, administratrix, respondent, v. Han- 
nah J. Osborn and others, appellants. —— Judgment of 
the Special and General Terms reversed, and com- 
plaint dismissed, with costs—John Roach and others, 
respondents, v. Isauc F. Duckworth, appellant. ——Judg- 
meut affirmed with costs—John B.Johnson,respondent, 
vy. Catharine Williams, executrix, appellant; Robert P. 
Crowe, ind. and administrator, et al., respondents, v. 
Frederick O. Lewin, executor, appellant; Zhe Mayor, 
etc., of New York, appellants, v. Henry Hart and 
another, respondents; James A. Flack et al., executors, 
appellants, v. The State of New York; Mary Story, re- 
spondent, v. The Williamsburgh Mutual Benefit Asso- 
ciation, appellant; George Clark, appellant, v. Jra Dav- 
enport, comptroller, respondent; Francis X. Meyers, 
sheriff, appellant, v. James A. Becker, respondent; In 








re probate of will of John Darrow, deceased; Stephen 
D. Callahan, administrator, respondent, v. Thomas R. 
Sharp, receiver, appellant; Miles B. Briggs, adminis- 
trator, respondent, v. The American Tract Society, ap- 
pellant; Samuel J. Mack, appeilant, v. Morton B. Aus- 
tin, executor, respondent; Mary A. Seybolt, administra- 
trix, v. The New York, Lake Erie & West. R., appel- 
lant; Maria Stephens, administratrix, respondent, yv. 
The Jewell Manufacturing Co., appellant.—— Decision 
of surrogate affirmed, with costs payable out of the 
fund—Jn re probate of the last will and testament of 
Mary O’ Hara, deceased.——Judgment reversed, new 
trial granted, costs in this court to both parties paya- 
ble out of the fund—Mury O’ Hara and another, appel- 
lants, v. William H. Dudley and others, executors, re- 
spondents. Orders of General and Special Terms re- 
versed, and motion granted without costs — James 
O’ Brien, sheriff, respondent, v. John N. Young and 
another, appellants. Judgment reversed, new trial 
granted, costs to abide the event — Emelia Lane, ex- 
ecutrix, appellant, v. Henry F. Lane, respondent; 
William H. Lillis, administrator, appellant, v. The New 
York, Lake Erie & West. R. Co., respondents.—Dis- 
missed without costs—Sarah Solomon, administrator, 
appellant, v. The Manhatian Ry. Co., respondent.— 
Judgment of General Term and of surrogate reversed, 
new trial granted, costs to abide the event—In re pro- 
bate of an alleged will of Eliza M. Smith, deceased. 
— Judgment of General Term reversed so far as it 
modifies the decree of the chief judge of the New York 
Common Pleas, and that decree affirmed with costs 
against the contestant—Cuatharine Hancox, respondent 
aud appellant, v. Samuel M. Meeker, surviving executor, 
respondent and appellant.——Judgment affirmed—The 
People, respondent, v. James Irving, appellant.——Or- 
der affirmed with costs—The People, ex rel. Twenty-third 
Street Ry. Co., appellants, v. The Commissioners of 
Taxes, respondents. 








NOTES. 


HE Criminal Law Magazine for March contains a 
leading article on Criminal Contempts, by Judge 
Seymour D. Thompson, and one on Relative operation 
of prohibition, local option, and excise laws, by L. M. 
Dorman.——Mr. Carter’s argument against codifica- 
tion is learned and scholarly, but the objections savor 
more of the metaphysical than of the practical, and 
will not, in our opinion, stand the test of exper- 
ience. We heartily indorse Mr. Field’s side of the 
question, for we believe it to be on that of 
genuine reform and true progress. Judge-made 
law is a species of usurpation, while codifica- 
tion is evolution. Whatever will tend to decrease 
the one and promote the other will receive our hearty 
support at all times.—American Law Record.—We 
learn that the judges of the Court of Appeals of New 
York have concluded to don the silken robe. It is 
well known that the robe is not worn in this country 
except by the judges of the Supreme Court of the 
United States, and if our State courts are to follow 
this practice it is eminently proper that the Empire 
State should be the first to lead. Weare inclined to 
consider the movement favorably, although we do not 
wish to be understood as being committed fully to the 
innovation, but we do not think it necessarily unre- 
publican, and certainly not undignified. There is 
ample room, if not pressing need, in the American 
judiciary for the cultivation of this latter trait.— 
American Law Record. 
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CURRENT TOPICS. 





NDER the title of ‘‘Dissenting Magazine Arti- 
cles,” the New York Daily Register has some 
remarks on Justice Stephen’s recent article in the 
Nineteenth Century on the law of blasphemy, as lately 
expounded by the lord chief justice. The Regis- 
ter says: ‘‘ Perhaps this method would have some 
advantages. It looks odd, and would continue to 
look odd, no matter how often practiced; but there 
is this in its favor — that in this way the judgment 
of the court is embodied in the reports as an authori- 
tative declaration of the law of the land, qualified 
only by the indication that ‘Justice 8. dissented,’ 
and the dissent would be spread abroad in the pub- 
lic journals in an ephemeral form, where it would 
reach the public more freely, and the views of the 
dissenting judge would have opportunity to win 
their way in public approval and react on public 
opinion, not authoritatively, nor by way of impugn- 
ing the authority of the decision, but as forming 
part of the great body of that general judgment on 
affairs of public concern by which judges, like all 
other officers, must, and ought to be, in a proper 
degree influenced; and especially would have a 
better opportunity to influence legislation. There 
would be this serious disadvantage — that some 
judges might be tempted to dissent for the purpose 
of raising an issue on which to make an exposition 
of their views when the question was one appeal- 
ing to the interest or sympathies of any large class 
of the public.” We greatly doubt the taste and the 
policy of such publications. They are less to be 
deprecated, however, than the publication of dis- 
senting opinions in the reports. Indeed, we have 
always been opposed to the publication of any indi- 
cation of dissent in the reports. If the law is settled 
in a given manner by a certain decision, the an- 
nouncement that such was the judgment of only a 
part of the court can answer no purpose except to 
aid in unsettling the law and encouraging litigation, 
There have been in recent times in England some 
very undignified displays of judicial temper in mag- 
azines and newspapers, (This remark does not at 
all apply to Justice Stephen.) On the whole it is 
perhaps best and safest for the judges to keep out 
of print except in the reports. 


The recent case of Saunders v. Teape, in the 
Queen’s Bench Division, is a welcome addition to 
our ‘‘animal kingdom in court.” The Solicitors’ 
Journal makes the following statement and remarks: 
“The plaintiff, a laborer, was employed in digging 
a hole in the garden of a house adjoining Teape’s 
garden, and separated therefrom by a wall only 
three feet high. The defendant, Teape, kept three 


dogs which were out under the care of the defend- 


Vor. 29— No. 17. 





ant, Swan. The plaintiff was in the hole in a bent 
attitude, when one of these dogs, which was a large 
Newfoundland dog,jumped over the wall and fell into 
the hole upon the neck or back of the plaintiff, caus- 
ing him the injury for which he sued. The 
County Court judge nonsuited the plaintiff, and the 
Divisional Court confirmed his ruling. The lord 
chief justice appears to have treated the contention 
of the plaintiff’s counsel that the defendant, Teape, 
was liable for the acts of the dogs as an absurdity, 
but if the matter were 7es integra we must confess 
we do not see any such great absurdity in the case. 
It must be admitted, however, that the matter can- 
not, at the present day, be dealt with solely on 
grounds of expediency or reason, and that a long 
course of decisions has established distinctions which 
cannot now be disregarded. The Queen’s Bench 
Division were, no doubt, compelled to give effect 
to those decisions. But although certain points 
have been decided, the general principles that gov- 
ern the liability of owners of animals for the acts of 
such animals have never been so clearly elucidated 
as might be desired. It would appear that the ques- 
tion of liability for acts of trespass on realty by ani- 
mals does not stand entirely on the same footing as 
the question of liability for acts of animals causing 
personal injuries. It would,seem, as far as one can 
judge from ancient dicta, that with regard to tres- 
passes to realty the original notion was that dogs 
being in general harmless but wandering animals, 
it would not be reasonable to make their owners 
responsible for every act of trespass committed by 
them, whereas it was otherwise of animals such as 
oxen or horses. But with regard to trespasses to 
the person, apart from trespasses to realty, the ques- 
tion seems to be somewhat different. It would seem 
that in these cases, both with regard to cattle and 
dogs, to support an action proof must be given that 
the animal was mischievous to the knowledge of the 
defendant. It does not appear that any question of 
trespass to realty arose in the case we are discussing, 
It would rather appear that the plaintiff was a 
laborer employed in the defendant’s neighbor’s gar- 
den. It is clearif the dog had jumped over and 
bitten him he could not have recovered without 
proof of the scienter or knowledge that the animal 
was of a mischievous disposition. Could it be put 
higher if the dog had jumped over and instead of 
biting him had knocked him down? Then, if not, 
does the fact of the accident arising from the dog 
falling into the pit instead of colliding with the 
plaintiff while standing above ground make any 
difference ? We cannot see how it does. If it 
were not for previous decisions, however, we are 
not at all convinced, that as a matter of abstract 
justice it is so absurd that a man should be respon- 
sible for keeping his dogs from doing damage, 
whether to his knowledge mischievous or not. 
What is the proper test of mischievousness for this 
purpose? When a big, powerful animal like a mas- 
tiff or Newfoundland dog knocks down or falls on 
a man and breaks his bones, it is very immaterial to 
the person who is injured whether the dog did it in 
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innocent play and lightheartedness or because he 
was of a mischievous disposition. The question, as 
it seems to us, ought, in justice, to be whether the 
animal is, from its general character, likely to be in 
fact dangerous, not whether the mischief proceeded 
from a mischievous disposition or not in the partic- 
ular animal; and if so, it would appear to us to be 
equitable that the person who keeps such an animal 
for his pleasure or profit should be responsible for 
not preventing him from doing mischief. The truth 
is that our old law on the subject is too undiscrim- 
inating. For instance, it puts ail dogs in the same 
category as if they were for this purpose essentially 
similar; as if a lady’s lap-dog was like a boar-hound 
or mastiff, strong enough to encounter a powerful 
wild beast.” 


The Canada Legal News gives the following com- 
parative statistics of advocates and other professions 
and occupations in that country: ‘‘The census sta- 
tistics of Canada, which have just appeared, give 
the number of advocates in 1881 at 2,717, against 
2,212 in 1871. It appears, therefore, that there is 
one advocate for every 1,584 of population. This 
proportion is not nearly so considerable as in the 
case of the other learned professions, the number of 
physicians being 3,507 in the year 1881 against 
2,792 in 1871; while of clergymen there were 6,329 
in 1881 against only 4,436 in 1871. This is ex- 
clusive of 491 Christian Brothers who have more 
than doubled in the decade, there being only 205 in 
1871. The ‘nuns’ also exhibit a remarkable in- 
crease, the number being 5,139 in 1881 against 2,907 
in 1871. While the increase in these sacred voca- 
tions has been, so to speak, by leaps and bounds, 
we nevertheless required 1,313 policemen in 1881 
against 446 in 1871. The band of teachers exhibits 
a normal and satisfactory increase from 13,400 in 
1871 to 19,232 in 1881. We are not concerned 
about other figures of the tome, which somewhat 
tardily makes its appearance three years after date. 
We only note that the hackneyed jokes at the ex- 
pense of the plumber, far from deterring the rising 
generation from turning their attention to that lu- 
crative occupation, have almost trebled the num 
bers within its fold, there being 1,307 in 1881 
against 526 in 1871.” 


A correspondent assures us that the author of 
“ Eternal vigilance is the price of liberty” is un- 
known. So it seems, as far as heard from. Was 
it not one of our revolutionary fathers — John 
Adams, possibly? 


Mr. Alfred Clarke, of the San Francisco bar, has 
published a pamphlet on Inter-State Extradition, in 
re Robb, in answer to Dr. Spear’s criticism, ante, 209. 
We should be glad to republish it if we had space 
for the discussion to which it would probably give 
rise. The pamphlet is issued by A. L. Bancroft & 
Co., of San Francisco. The American Law 
Review says of this decision: ‘It is, in our 
deliberate judgment, a flagrant piece of judi- 





cial usurpation—a part of a system of usur- 
pation by which the Federal judges on the Pacific 
coast are slowly and surely suppressing the rights of 
those States. Our judgment is that it never was in- 
tended by Congress that the Federal judges should 
have any jurisdiction in this matter whatever. The 
matter of surrendering fugitives from the justice of 
other States is a matter which belongs wholly to the 
States. It belongs to them in their sovereign char- 
acter. It is true that it is an obligation imposed 
on them by the Constitution of the United States; 
but it is a preposterous idea that the governors of 
the States should be subjected to the superintend- 
ing jurisdiction of the Federal judges, If the idea 
had been mentioned in the early days of the Consti- 
tution, it would have been scouted.” 


Judge Brewer, of the Kansas Supreme Court, 
having resigned his office to accept that of United 
States Circuit judge of the eighth district, writes a 
letter of farewell to his late associates, in which he 
says: ‘The court has, thanks to your faithful and 
unremitting labors, been enabled to keep even with 
the constantly increasing volume of its duties; we 
have met on the first of each month, and called 
every case on the docket; and within a few weeks 
in each case the opinion has been filed. Thej‘ law's 
delay ’ has to the litigant in Kansas courts become 
an obsolete phrase. To-day I leave you with aclean 
docket. Every case submitted prior to the first of 
March has been decided, and my successor comes on 
to an open field.” Judge Brewer is an able and 
conscientious jurist, and his appointment to the 
Federal bench is recognized as in every way a fit one. 


In reply to a suggestion that the court should 
adjourn for the funeral of the Duke of Albany, the 
lord chief justice remarked that ‘‘truest respect we 
can pay to her majesty is to administer justice to 
those of her subjects who throng these courts.” He 
therefore declined to adjourn the Court of Crown 
Cases Reserved. The other courts, we believe, ad- 
journed. The legal press censure the action of his 
lordship observing, ‘‘ much the same remark might 
be made as to every institution which was closed on 
Saturday last.” Still, it seems hardly fair to keep 
prisoners in jail or on bail out of respect to the 
queen or her deceased son. 


It seems a singular state of society where a lawyer 
beats a jndge almost to death, and the community 
is equally divided on the question whether the 
judge can be re-elected unless he murders or chal- 
lenges his assailant, and the judge’s wife announces 
that if her husband does not kill him she will. And 
yet this is the state of society in Kentucky at the 
present moment. It must ceem singular to those 
foreign nations to whom we are continually calling 
to look at us and to follow us and come to us, and 
lay aside old-world ways. This we suppose is true 
democracy —to show judges that they cannot be 
allowed to put on airs or gowns or any such badges 
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of superiority. However, we must do Kentucky 
the justice to say that if the worm should turn — if 
the judge should kill the lawyer, he would be ac- 
quitted on the ground of insanity and then tri- 
umphantly re-elected. This too is democracy — in 
Kentucky. 


Right across the river, too, in Cincinnati, we have 
another disgraceful exhibition of the disorders of 
society in the developments about the jury in the 
Berner case. If these reports about the conduct of 
the jury are true, they show a terrible state of de- 
moralization in the administration of criminal 
justice. But it does not mend matters to rush out 
and commit more murders and burn and destroy in 
the madness of a justly offended public sentiment. 
Let the officers of justice, if they have any in Cin- 
cinnati, get hold of the corrupters of the jury — the 
“ fixers ” and the fixed —and punish them, and try 
and work a general jail delivery, and having wiped 
the slate clean, commence on a new and more 
prompt and summary plan. 


sian 
NOTES OF: CASES. 

HE Ellsworth (Me.) American brings us an ac- 
count of the trial of an indictment for ‘‘ hunt- 

ing, killing and destroying ” adeer. The objection 
of duplicity was overruled, Chief Justice Peters 
holding that the words in question substantially 
state a single offense. Mr. J. D. Pulsifer, late 
State reporter, appends the following remarks: 
“The points taken in the indictment for hunting, 
killing and destroying decr suggest a topic for the 
reporter to ventilate some cheap etymological learn- 
ing upon. It is matter of common learning, merely 
stated here as a postulate, that modern English is 
made up mainly of Latin and Anglo-Saxon, two 
languages in one, that we have a multitude of 
synonyms which were real synonyms to start with, 
half of them derived from Norman, French or Latin, 
and half from Anglo-Saxon. The legal phrase- 
ology is full of those synonyms. After the Nor- 
man Conquest, Frenchified Latin was the language 
of the court, which after some 800 years gave place 
to purer Latin, and then to composite English. In 
the course of these changes there were two sets of 
citizens to be informed of the laws and legal instru- 
ments and records, and all important words ran in 
pairs, and this fashion, then necessary, is continued 
as a linguistic trick, whether necessary or not; thus 
in this statute it is not enough to kill a deer, he 
must be killed and destroyed. Kill is Saxon, de- 
stroy is Latin. The same distinction in an indict- 
ment for murder, the double phrase is to kill and 
murder (Saxon); so assault and battery, the former 
Latin, the latter Saxon; so we have ‘ will’ and ‘tes- 
tament,’ not synonyms, but words from two lan- 
guages applied to the same thing. It would be 


curious and interesting to examine writs, pleadings, 
indictments, deeds, contracts, etc., and see innum- 
erable illustrations of these Latin and Saxon pairs,” 





Very appropriate to this season is Phenix Iron v. 
Samuel, Pennsylvania Supreme Court, Jan. 29, 1884, 
41 Leg. Int. 156, holding that parol evidence is 
competent to explain the meaning of ‘‘ early spring” 
in a written contract made in England. The 
trial court had charged as follows: ‘‘ It was con- 
tended during the argument that as there was no 
evidence that any of the words in these contracts 
of sale were used technically as words of art, or 
with reference to the usage of the iron or any other 
trade, it was the duty of the court to say what the 
words meant, as being words of that English lan- 
guage which we speak in common with the people 
of England, where one of the contracts was made, 
and to say, moreover, what was the effect of the 
words viewed in their relation to each other. There 
can be no doubt that such is the general rule, that 
is to say, that the court should, ordinarily, taking 
written words in their feommon acceptation, inter- 
pret the instrument as a whole. Certainly upon 
the impression which I had when this case was first 
opened I should have had no doubt as to the popu- 
larand general signification of the term ‘ spring,’ 
as applied in England and this country, to the des- 
ignation of time, and consequently would have 
thought it my duty to instruct you as to its mean- 
ing as used in this contract. It would appear 
however from the testimony, that ‘ spring’ is used 
not merely scientifically but popularly in different 
senses, and that its meaning varies with the circum- 
stances. As defined by some of the most eminent 
lexicographers it is the ‘ vernal season,’ or ‘ the sea- 
son when vegetation generally begins.’ As used in 
astronomy it dates from the 21st of March, when 
the sun enters the constellation Aries, * * * 
Had both these contracts been made in this city 
I should have been confirmed by the evidence in 
the impression which I entertained in the first in- 
stance, that spring, as used popularly in the United 
States to designate one of the four seasons, means 
March, April and May. No doubt spring may be 
used in the sense given by Dr. Johnson as the ver- 
nal season, or, as when the poet wishes for the 
wings of a bird to travel around the globe, ‘com- 
panion of the spring,’ and will then necessarily im- 
ply that spring is not restricted to any particular 
time. But it appears to me that when spring is 
used in the United States to designate the period 
at which work is to be done or goods delivered, it 
should be understood as referring to March, April 
and May, and if Ido not so inform you in this in- 
stance it is in view of other considerations which 
induce me to leave the meaning of the term ‘early 
spring’ to you as a question of fact. The meaning 
of the word ‘ spring,’ relatively to the case in hand, 
is complicated by an inquiry as to the sense in 
which that term is understood in England, and con- 
sequently presents a question which, so far as I am 
aware, is altogether novel. That question 1s, Eng- 
land being a foreign country relatively to us, al- 
though we are for the greater part descendants of 
the English race, and speak the same language, 
what is the province of the court in defining the 
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meaning of English words as used in an English 
contract when that contract is brought to the 
United States for interpretation? The plaintiff's 
counsel said frankly in argument that presumably 
the meaning of English words was the same in 
both countries, and deduced the inference that the 
testimony taken in London was directly relevant 
here. In this aspect it would be my duty to in- 
struct you that if the general acceptation of the 
word spring in the United States is March, April 
and May, such presumably is the sense in which it 
is understood in England. I do not think how- 
ever that the court can arrive at such a conclusion 
in all cases as matter of law, because we know, as 
matter of fact, that certain words are used in dif- 
ferent senses in England and the United States. 
The word ‘clever,’ the word ‘ stage,’ and the word 
‘sick,’ may be referred to as instances of a diver- 
gence for which we on this side of the Atlantic are 
not exclusively responsible. You have heard the 
evidence, and you will say, so far as the meaning of 
the word ‘spring,’ as used in the contract which 
was made in London between the Messrs. Sanders 
and the plaintiff, bears on the interpretation of the 
contract between the plaintiff and the defendants 
here, whether the word as used in the English con- 
tract meant, as the plaintiff contends, a period dat- 
ing from the 21st of March, or as the defendants 
would have it, beginning on the 1st of that month. 
There is the more reason for supposing that the 
word may differ in meaning in this country from 
the sense in which it is used in England, because 
the climates are not the same. There is probably 
no part of the United States, except it may be 
Florida, which is a comparatively recent annexa- 
tion, where the leaves put forth earlier than the 1st 
of March, and none where they are not fully devel- 
oped by the end of May, and hence those months 
may well be considered as including the ‘ vernal 
season,’ or that when vegetation begins and is 
matured. This cause, however, depends not merely 
on the meaning of the word ‘spring,’ but on what 
we are to understand by ‘early spring,’ which is 
obviously still more indefinite. It is not less clear 
that to know what is early spring we must first de- 
termine the meaning of spring. If you believe that 
when a man agrees that he will perform certain 
work in the spring, he has from the 21st of March 
to the 21st of June to fulfill the contract, you will 
be led to a different conclusion as to what is early 
spring from that which you would arrive at if you 
believed that spring begins on the ist of March and 
ends on the 1st of June, and as I cannot tell what 
meaning you will attach to the word spring, it is 
not easy for me to aid you in arriving at the mean- 
ing of the words ‘early spring.’ Two views may 
be suggested as more or less appropriate. Whether 
we regard time as divided into a beginning, a mid- 
dle, and an end, or simply as of but two parts with- 
out a middle, the line between late and early must 
be drawn somewhere. Agreeably to the former di- 
vision, one who speaks of ‘early spring’ must be 
understood as referring to a period anterior to an 








intermediate period, which is neither late nor early, 
and hence if spring consists of March, April and 
May, and April is the middle, early spring would 
be limited to the month of March. If, on the 
other hand, spring is regarded as consisting solely 
of two periods, it is not easy to say where we ought 
to draw the dividing line, but it would seem that 
it should be somewhere near the middle, and that 
the first half should be regarded as early. In this 
aspect of the question early spring would terminate 
on the 15th of April, and the 24th of the month 
would be late.” 


In Reg. v. Labouchere, Q. B. Div., Feb. 9, 1884, 
50 L. T. Rep. (N. 8.) 177, it was held that a crim- 
inal information will not lie for a libel upon a de- 
ceased person. The judgment of the lord chief 
justice, and Denham, Field, Hawkins and Mathew, 
JJ., was delivered by the lord chief justice, who 
said on this point: “Next, as to the point that the 
subject of the libel is dead, the authorities are not 
absolutely conclusive, but it seems to us that the 
weight of authority inclines upon the whole in fa- 
vor of the objection. The locus classicus upon this 
subject isthe judgment*of Lord Kenyon in Rez v. 
Topham (4 T. R. 126). Lord Kenyon there points 
out (at p. 128) that the general statement in 5 Rep., 
in the case de libellis famosis (5 Co. Rep. 125), that 
publications defamatory of dead persons are libel- 
lous, was a statement extra-judicial, that it was not 
the point in judgment, and that the judgment 
might well have been sustained without going into 
it. He shows further, that the passage in Hawkins 
(Hawk. P. C., book 1, ch. 73, § 3), which deals with 
informations as well as ordinary indictments, puts 
the whole criminalty of libels, as distinguished from 
the civil liability of those who publish them, on 
private persons, on their tendency to disturb the 
public peace. Hawkins, indeed, in a passage im- 
mediately following the words quoted by Lord 
Kenyon, puts his own view beyond all doubt, and 
shows that he would have discouraged, or even dis- 
allowed many of the indictments for libel — to say 
nothing of informations — with which the courts 
of late years have been occupied. For he says: 
‘The court will not grant this extraordinary remedy 
by information, nor should a grand jury find an in- 
dictment, unless the offense be of such signal 
enormity, that it may reasonably be construed to 
have a tendency to disturb the peace and harmony 
of the community. In such a case the public are 
justly placed in the character of an offended prose- 
cutor to vindicate the common right of all, though 
violated only in the person of an individual ; for the 
malicious publication of even truth itself’ (this was 
written when truth could not be pleaded to an in- 
dictment) ‘cannot in true policy be suffered to in- 
terrupt the tranquillity of any well-ordered society.’ 
The case, Rex v. Paine, in Carthew, 405 (a strange 
and unsatisfactory case, and very loosely reported), 
Lord Kenyon explains, as he does also ex v. 
Critchley (4 T. R. 128, in note), by stating that in 
both cases an intention to subvert and slander the 
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government of the country was charged in the in- 
dictment, and he supports both cases distinctly on 


this ground. It may be doubted, if the cases are 
looked at, whether Lord Kenyon did not support 
the decisions (what the actual decision in the case 
in Carthew was does not appear) upon grounds 
which the judges who decided them did not think 
of, and which most certainly they did not state. 
The libel in Rex v. Paine (Carthew) was on King 
William, who was alive, and Queen Mary, who was 
dead; the case, therefore, is a very weak one on the 
point now before us in any view of it. The libel 
in Rex v. Critchley, stated of a certain Sir Charles 
Nicoll, who was dead, that ‘he changed his princi- 
ples for a red ribbon, and voted for that pernicious 
project the Excise.’ This was the whole libel, and 
Lord Kenyon may well have been puzzled to uphold 
the propriety of a criminal information in respect 
of it, even though the deceased Sir Charles was the 
father of the wife of a secretary of state. But in 
the .case itself, in which the libel on a deceased 
Lord Cowper was of the most virulent possible de- 
scription, imputing to him ‘ unmanly vices and de- 
baucheries,’ Lord Kenyon, after time taken to con- 
sider, with the assent of Buller, J., who had tried 
the case, arrested the judgment, on the ground that 
it was not the subject-matter of indictment for libel 
to asperse the memory of the dead unless it was 
done with a design to break the peace. The court 
of King’s Bench, in the case of Rex v. Topham (4 
T. R. 126) appears to assent to the principle laid 
down by Hawkins, that private character is to be 
vindicated by private action, and that an indictment 
or information for libel is then only to be justified 
where there are some incidents in it which concern 
the public, such as an attempt to injure the govern- 
ment, or an intention or tendency to break the pub- 
lic peace. This necessity of the person who applies 
for the criminal information being himself individ- 
ually aspersed, is laid down in very strong terms by 
Patterson, J., in Reg v. Mead (4 Jur. 1014). There 
is no instance of an action for libel by the represent- 
ative of a deceased person; it must be some very 
unusual publication to justify an indictment or in- 
formation for aspersing the character of the dead. 
If such a case should ever arise, it must stand upon 
its own footing. But this is not that case, and on 
this ground also we should, in our discretion, de- 
cline to intefere.” 


_ 


CODIFICATION OF THE COMMON LAW. 


\ ITH all those who write upon this topic it is ap- 

parent that a lurking fear of some “ despotic ”’ 
influence tinges all their ideas. Even Blackstone, 
while professing his just and high regard for the civil 
law, and his thorough persuasion of the general excel- 
lence of its rules and thc usual equity of its decisions, 
declares that we ‘‘must not carry our veneration so 
far as to sacrifice our Alfred and Edward to the names 
of Theodosius and Justinian; we must not prefer the 
edict of the pretor or the rescript of the Roman em- 
peror to our own immemorial customs,” etc. When 
however we reflect that these same “ immemorial cus- 














toms ”’ have all the force of law, and are laws binding 
the ‘‘ cases ’’ that fall within their reach, it is difficult 
to perceive any very good reason why such ** immemo- 
rial customs ’’ could not be crystallized and perpetuated 
in brief and intelligible language. This would be 
simply the expression of the law of the people, fand 
when so expressed could be sanctioned by the people as 
an authoritative expression of those ‘‘ immemorial cus- 
toms "’ for the people as a guide for all future transac- 
tions. 

If therefore learned men shall duly arrange a list of 
these ‘‘immemorial customs” in proper form and or- 
der, the result would be that dreadful thing, a code, 
and it would make no difference, in effect, whether 
such expression of the law of custom was compiled for 
a Theodosius or Justinian, and sanctioned by an em- 
peror, or by commonplace codifiers named by an elected 
governor, and whose work should be approved by those 
capable of recognizing its truth and fidelity. That the 
task of codifying the ‘‘common law”? or the results of 
custom modified by equitable requirements of special 
circumstances is admittedly difficult, but that it 
would be beneficial, cannot be doubted. It must not 
be forgotten that in our American sovereignties the 
‘‘immemorial customs,’’ which form so large apart of 
English law, have nearly all of them been already sanc- 
tioned by legislative statutes. 

The first requirement is of course that the codifier 
must know what is the law of the land, for either we 
must admit the possibility of such knowledge, or deny 
the existence of any suchlaw. If no codifier can be 
found with this knowledge, then we must wait for the 
hour and the man; but the only reasons why the work 
cannot now be done must lie in ignorance or incapac. 
ity, or the non-existence of the law itself. Blackstone 
describes the common law as that ‘ ancient collection 
of unwritten maxims and customs which is called the 
common law, however compounded or from whatever 
fountains derived, and says it had subsisted immemo- 
rially in this kingdom; and although somewhat altered 
and impaired by the violence of the times, had in great 
measure weathered the rude’shock of the Norman con- 
quest.”’ He declares that the then clergy in par- 
ticular were remarkable for their preficiency in the 
study of the law, but that after the conquest the for- 
eign clergy did not like it, because it was unwritten, 
and preferred the civil, which they brought and taught 
in England. 

It will be noted 1n this connection that the common 
law in almeasure fell into disuse, because it was wn- 
written, and the conclusion can hardly be avoided that 
it would have maintained its supremacy had it been 
reduced before the conquest to that fixed expression. 
Whether it does not run the same danger now in our 
changing populations, with such a large influx of im- 
migration hostile to our traditions and sentiments, is 
a matter for reflection. Certainly that danger will be 
eliminated if the new-comers are required to adapt 
themselves to us and our laws, and not seek to impose 
upon us their alien substitutes. 

Blackstone says that the Roman clergy brought over 
and taught the civil law, but that in the time of King 
Stephen the laity remained wedded tothe common 
law, which was a ‘‘ mild and rational system ;”’ and the 
fact that the laity of those days were unacquainted 
with the mysteries of reading and writing will account 
for the disadvantage of their system in the contest with 
that of the clergy. It may be of interest to the laity 
now, in face of the immense strides of that same 
“clergy ’’ in our country toremove this disadvantage 
from our common law. 

The seventeenth section of the Constitution declares 
that ‘‘such parts of the common law and of the acts of 
the Legislature of the Colony of New York as together 
did form the law of the said Colony on the 19th of 
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April, 1775, etc., etc., shall be and continue the law 
of this State, subject to such alterations as the Legisla- 
ture shall make concerning the same. But all parts of 
the common law, etc., etc., as are repuguaut to this 
Constitution are hereby abrogated.”’ 

This then furnishes a starting point, and after deter- 
mining what parts of the common law were in force in 
New York in 1775, and the changes thereof, the task to 
be performed is that of writing out the same in order. 
Where there is any doubt as to the construction of 
the law the decisions of the courts should remove it» 
for if the law itself is doubtful, then it is not law. As 
to the “ alterations’’ by the Legislature, they are al- 
ready parts of a disjointed and incoherent body, 
which from time to time the Legislature has endeav- 
ored to codify in “‘ Revised Statutes.” That any indi- 
vidual shall subtract from or add to this volume of 
positive law is an offense against the spirit of our tra- 
ditions, and has already brought discredit upon an 
attempt at codification. The people always have, and 
always will, in a free country, preserve this right of 
making law, and all that the individual can or should 
do is to record its expressed will. This is the duty of 
the codifier, and with the assistance of historical writ- 
ings, records and decisions, would not seem impossi- 
ble. 

A writer on this subject says: “The main question 
upon which the expediency of such codification as that 
with which we are dealing depends is not whether the 
law to which it relates should be arranged in a concise 
and orderly form, all of which may be accomplished 
by a digest; but whether it should be reduced to writ- 
ing and enacted in statutory form—in other words, 
whether it should be converted from unwritten to writ- 
ten law.” 

In this it would seem asif the fundamental princi- 
ple of the whole matter was lost sight of. Whether 
the “‘ concise and orderly ”’ arrangement is called a di- 
gest or code is of no importance so long as the matter 
therein contained is law. And it is equally unimport- 
ant whether such contents are re-enacted in thg form 
of a statute or not, provided that they are law. It is 
of importance by way of convenience, and that the 
community at large may have the opportunity of 
knowing the * contents of the tablets,” and law under 
which they live, that it should be reduced to a written 
and intelligible form. At present the proper contents 
of the “ digest” or ‘‘code’’ are scattered throughout 
innamerable volumes of statutes and reports, where 
oftentimes they escape the acumen of professional 
search, and it is of common occurrence that great in- 
terests are imperilled and unsettled because of such 
omission. Years elapse before cases reach (in this 
State) the Court of Appeals, where at least they are 
decided according to ‘well-settled rules of law.” 
Would it in any way savor of despotism to have the 
Legislature repeat those rules in the form of a statute, 
so that the application could be made at the outset, 
and the doubt and delay avoided? Surely if the strug- 
gle between the laity and the clergy of Stephen’s reign 
has survived to cross the water to free America, the 
former should remove as speedily and thoroughly as 
possible the disadvantage under which their ‘‘ common 
law ” then existed. 

Some effect should be given to the constitutional re- 
quirement, and if only for historical reasons, the pub- 
lic should have an opportunity of learning what were 
those parts of the English common law that helped to 
form the law of the Colony of New York in 1775, and 
in what condition they now exist after the statutory 
alterations of a century. 

The same writer further says: ‘‘ The whole adminis- 
tration of law consists in the applying the national 
standard or ideal of justice to human affairs. That is 
true whether this standard is found in the written 





statutes ofa Legislature or the unwritten rules sanc- 
tioned by the courts.”’ Resisting the temptation to 
inquire into the meaning of the writer, it is enough to 
note here his recognition of the existence of rules 
sanctioned by the courts. Bearing in mind that these 
courts are open to all men, and that all men are equal 
before the law, what possible objection can there be to 
reducing those rules to writing? They are rules of law 
or they are despotic whims, changing with the judg- 
ment, mental force, inclination or passion of the indi- 
vidual. 

But the writer continues; ‘When we are 
obliged to seek for it in the latter the inquiry is usually 
satisfied without difliculty if the particular case has 
before happened and been considered by the courts; 
but if it presents new features, different minds may 
differ concerning the rule which justice should apply, 
and the doubt can only be resolved by the voice of the 
tribunals.’’ Thus far this writer, not seeing that it is 
the part of a code to express that rule,as it has been 
determined by the decisions of the courts of last re- 
sort or by statute,and not to anticipate the varying 
circumstances of all human transactions. By what 
other means any “national standard or ideal of justice” 
can be set up where it will be seen and known of all 
men, he does not and plainly cannot say. 

Uncertainty therefore in this form and in such in- 
stances is one characteristic feature of unwritten law, 
and certainly if there is any thing more destructive of 
justice and more dangerous to liberty than any other 
itis uncertainty in the laws. The very expression is 
shocking and paradoxical, and wholly subversive of 
any ideal or standard. Suppose, on the other hand, a 
‘* national standard,”’ to be adopted and expressed in 
a written rule, only such as affect future conduct can 
be adopted; andall it would require, as positive law, 
would be that men should conform their conduct to it. 
The idea is not new, but old, and to-day is embodied 
in the statutes of the State, and the Legislature can 
and willamend them as the people shall require. No 
greater force or permanency can be given to a code, 
and it by no means follows that law can be unjust be- 
cause it is written, or is likely to be just because it is 
not written. If it is uncertain it is not law; if it is 
certain, it is; and for the sake of convenience and 
justice to all should be written. When therefore it is 
borne in mind that lawis arule of conduct prescribed 
by a superior for the observance of an inferior, by an 
emperor to subjects, or by Legislature to citizens, it is 
difficult to see how uncertainty as to the law can be 
other than injurious and crippling to freedom. The 
wisdom of the Legislature may well be employed in 
considering the interests of ‘‘certainty’’ and “ jus- 
tice,’ since they cannot be separated. Absolute cer- 
tainty is hopeless, but the nearer the approach the bet- 
ter for the community. 

It may not be possible to cover all human transac- 
tions by statutory regulations, but on the other hand, 
it is and has been the custom of all civilized communi- 
ties to seek to do so as far as possible, and to bring the 
light of reason and analogy to bear upon such dark and 
entangled exceptions as occasionally arise. Surely it 
would not be a benefit to society to destroy the rule 
under which thousands have acted for the sake of the 
odd exception. Justiceto the many requires an insist- 
ance on the rule. Thelaw says that an indorser of a 
note shall receive a certain notice of its dishonor, but 
no one claims that this rule should be abrogated be- 
cause of its injustice, and yet there is no reason, but 
convenience, that should turn a neglect of such notice 
fora few hours into a release from heavy obligatious. 
Being the law, men know their rights and duties, and 
act accordingly. Our marriage laws—if such they can 
be called—show the uncertainty arising fram the want 
of written regulations in manifold mischiefs. Should 
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an exceptional case prevent the community from pro- 
tecting the interests of generations yet to come? 

The trouble with the writer on this subject, to whom 
reference has been made, seems to lie in the slight ap- 
preciation given by him to the language he uses. He 
speaks of “ wiwritten rules’? and “ wrilten and unwrit- 
ten law”’ as if the mere writing gave them additional 
entity or force, and already attention has been called 
to the fact that neither could exist without certaint: , 
and from their existence if they do, they ought to be 
embodied for the benefit of all. As certainty is the 
“fundamental distinction ” of law, it is difficult to see 
how justice to those who are subject thereto can be 
secured by an admission of uncertainty. Every man 
is supposed to know the law, but no man could be 
bound by that supposition, nor could justice be done, 
were the law uncertain. When the law is settled and 
prescribed all men can conform their actions to it, and 
common justice can be easily done. If exceptional 
cases arise which cannot be governed by fixed rules, 
which is not admitted, the exception would be gov- 
erned by equitable rules. 

The necessity of certainty and the propriety of codi- 
fication is admitted in regard to the Constitution of a 
State and its ‘‘ administrative system,” and also in re- 
gard to the penal law. In the latter punishments must 
be inflicted as a prevention, and whether the acts pun- 
ished are mala in se or mala prohibita, the penalty 
must be limited by law in the interest of the liberty 
of the citizen quite as much as for the sake of cer- 
tainty. 

But if this is necessary to constitutional and penal 
law for this reason, it remains to be demonstrated that 
it is not equally necessary in other matters of daily 
life between citizen and citizen. 

“Sharp changes” are said to be made in the pro- 
gress of society in the unwritten law, and these are to 
be marked by a corresponding statute, but itis not 
shown why a code of written law could not, under the 
sume necessity, be amended. 

The procedure of courts of justice, we are informed, 
is necessarily governed by written rules framed before- 
hand—in other words, by a code — the *‘ court rules ”’ 
proper where they are not repetitions of a statute, 
being in a measure self-constituted measures for the 
ease and regulation of the tribunals. When one con- 
siders the relation which the Code of Procedure bears 
to the real transactions of the community, how large 
a part of the right depends upon the remedy for its in- 
fraction, one can hardly avoid recogniziug in it the 
counterpart of a code of common law. The very 
glosses, comments and varying decisions upon its pro- 
visions, which not only annoy the practitioner, but call 
for recodification on the part of the public, show that 
it is but a reflection of the unwritten law, and that it 
only needs a man of ability to simplify both by deduc- 
ing from the remedy the act to be avoided, and enact- 
ing a prohibition or permission. 

Allusion has already been made to the subject of one 
class of rights and corresponding obligations by refer- 
ence to the law regulating the duty of note-holders 
and of indorsers. Not only is the whole law of bills of 
exchange and promissory notes already statutory, but 
there are very few others which are not regulated in 
the same manner. The statute of frauds limits the 
right of the citizen to bargain with his fellow, save in 
the manner prescribed; but there is no reason for such 
limitation save that by requiring written evidence the 
community shall not be offended with the hearing of 
perjured claims. The laws affecting real estate are 
also necessarily written; that the title of the citizen to 
his home may never be in doubt, but even that fact has 
not made these laws unyieldingly rigid. On this 


island the change of dwelling-houses into stores and 
warehouses, has of itselfdestroyed easements created 





and sought to be preserved under all the guards of the 
written law. The courts have found on examination 
that their raison d’ etre bad ceased, and have therefore 
held that the restriction also had ceased; and Thacher 
v. The Trustees, as contrasted with Lynch v. The Trus- 
tees, will show that even writing will not preserve a 
law from change. 

The unwritten law is said to cover the general law— 
both of contracts and torts—of sales, of partnership, 
of agencies, of corporations, of bills and notes, of ship- 
ping, insurance and admiralty—the law governing the 
rights and duties springing out of particular employ- 
ments, occupations, relations and engagements, as the 
law of carriers, of bailees, of master and servant, of 
husband and wife, of telegraphs, and the principal 
body of the law affecting the ownership and transfer of 
property real and personal; but the writer who makes 
that statement knows that it would be very difficult 
for him to specify many instances in any class, which 
are not governed either by statute or judicial decision. 
Where the latter is true all that codification can do is 
to give statutory force to what the courts have de- 
clared to be the law. If it shall be said that there is 
no necessity for such enactment, because the law can 
be ascertained from a digest, the practical reply is, 
that there is no digest from which any but a specially 
learned man can extract the law, and as law is made 
for the community, itis the right and duty of the 
people by its representatives to have that work done 
for them,and to put the results of such work ina clear, 
concise, and intelligible shape. The Constitution of 
the State provides that it shall be done, and the only 
reason why it has not been done, is that aman or body 
of men has not yet been found to do the work satis- 
factorily. This however is no reason why the attempt 
should not again be made—nor even why those who 
object to the proposed code, should not be contrained 
to the submission of a better, or to amendments re- 
moving objections. The codification of the law isa 
duty, and the only excuse for non-performance is 
proof that it is impossible. This excuse is taken away 
by the existence of the proposed Civil Code, and there 
remains only the further duty of supplying omissions 
and curing imperfections, and personal hostility tothe 
author will not long be accepted by the people as a 
reasonable reason for neglect of public duty. The peo- 
ple demand and have provided for codification for 
their convenience and in their interest. 

The writer on this subject, to whose opposition to 
‘‘codification’’ attention is directed continually, re- 
cognizes both its possibility and usefulness. “Ifa 
code were necessary (he writes), it should be all that 
the best digest can be.”’” As ‘“‘digests’’ are now made, 
it has already been observed, they are merely lists of 
decisions of ** cases’’ arranged under certain titles in 
alphabetical order,and it isa matter of severe study to 
ascertain from the reports of the cases cited what is 
the final determination of the law. This valuable re- 
sult is not contained in any modern digest, and it is 
this which should be ascertained and crystallized in 
a code for ease and future guidance. Where cases are 
balanced and the weight of reason [fails to determine 
the rule, there for the sake of certainty, the Legisla- 
ture should enact a positive rule, and to show ‘:s pro- 
priety and give it proper form is the duty of the codi- 
fier. The compiler of a digest does not pretend to do 
this. His labors are limited to the production ofa 
book of reference, in which too often cases which 
mislead are inserted to the profit of the book- 
maker. 

Admit that all judicially decided cases are settled 
with reference to the peculiar circumstances of each— 
do we not find that the result is arrived at, by showing 
that such circumstances do or do not take the case 
out of the control of fixed rules of law? To say that the 
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enactment of those rules in a code would prevent an 
appeal to justice, is first to destroy all power of reason, 
and second to deny to the people the power of passing 
laws to regulate the conduct of the individual. Ina 
civilized community the individual must adapt him- 
self to the law, and there can be no hardship in sucha 
necessity created by himself and his like. The judge 
will only have to say such is the law and such are 
your rights and duties thereunder, and the people will 
be relieved from the clashing decisions as to what is 
the law, made by men not always impeccable. There 
will still be—as now—abundant opportunities for the 
judge to decide whether the varying circumstances 
alleged are material or not, and to determine under 
which provision of law the “cases ’’ fall—only the task 
under a code will not be so difficult. 

The argument of the opponents to codification 
chiefly rests on the impossibility of the legislators fore- 
seeing all the varying circumstances of human life—in 
all their changing combinations—but they avoid the 
recognition of the fact admitted by the wise man of 
the scriptures, that “there is nothing new under the 
sun;”’ that however important circumstances may ap- 
pear, reason and study have always been able to shred 
them away, or govern them by the application of prin- 
ciple. They continually fall back on the possible hap- 
pening of a “‘case”’ to which settled law cannot be 
made to apply, and seek to limit the domain of positive 
law, by reserving to the judge of such an improbabil- 
ity the power of making the law, “ by the exercise in 
that capacity for making a just decision in a novel in- 
stance, which his studies and training have created in 
him.’’ Unfortunately for this argument—under the 
system of elective judges—study and, training, are not 
always necessary qualifications for the office, and 
when possessed do not always give ability, or insure 
freedom from passion, prejudice or interest. There is 
no assurance that he will comprehend or apply the 
**standard of justice,’’ and even the writer who advo- 
cates this system shows that this application will have 
to be made in the “‘ tribunal of last resort.’’ The codi- 
fier on the other hand goes at first to that tribunal, 
and embodies its decisions in a code, and thereby en- 
ables the judge in his embarrassment to apply the 
“standard ”’ at once, without the expense of appeal. 
He is always bound by “established rules,’’ and there 
can be no objection to having them condensed in one 
volume. 

It will be of course understood, that no codifier in- 
tends or will be permitted to interfere with the 
‘“standard of justice,” either National or State. On 
the contrary he will be bound to uphold it, when de- 
termined and adopted by the Legislature; and if it 
shall be shown that there is imminent or any danger 
that the liberties of the individual or State shall in 
any way ever be imperilled, or rights be endangered 
by the adoption of a code, the Legislature can easily 
provide against such peril, by addingas asaving clause. 

* Provided, if hereafter any case shall arise not 
justly governed by this code, that then and in such in- 
stance the same shall be governed by law to be made 
by the trial judge,subject to reversal onappeal.”’ This, 
it is apparent, will relieve the ‘“‘standard of justice” 
from any appreciable danger, and also provide for an 
occasional appeal. That such cases will be very rare 
however we are at_liberty to judge from the follow- 
ing: 

“The jurisprudence of England and America may 
be searched in vain for an instance, in which any re- 
spectable tribunal, in determining the unwritten law 
of a new case, has assumed to exercise the will of legis- 
lator, or to do any thing more than to acknowledge the 
binding force of law already made and declared, and 
accommodate it to the new conditions of fact.” 

From this we learn that in centuries of litigation 





and decision, the “ great unknown” has not yet been 
found, and that in all the myriads of cases decided the 
judges have had in their libraries and heads a knowl- 
edge of the *‘ binding force of law already made and 
declared,” and have found that they could “‘accom- 
modate it to the new conditions of fact,” without dan- 
ger to the standard of justice. Is it therefore not asking 
too much, when the opponents of codification de- 
mand that attempts to define and publish this law 
already made and declared ‘‘shall be abandoned,” for 
fear that something terrible will happen—which has 
not yet happened in the course of centuries. There 
are, even now, wrongs without adequate remedies, and 
the feeling of what is called natural justice chafes 
often against the restraint of positive law; but never- 
theless the interest of the mass—the “‘salus rei pub- 
lice summa lex’’—has always prevailed and should pre- 
vail in the case of this improbable hypothesis. 

There is no difference between written and unwrit- 
ten law—whether it is in the form of a statute or a de- 
cision of the final tribunal—it is law, and circumstan- 
ces of cases only determine under which principle of 
law judgment shall be given. Circumstances may be 
material or not, and thatis for the judge to decide, 
but further than that he cannot ‘go, without usurping 
the province of the legislator. That the latter will 
blunder, the law of ‘“‘murder’”’ as illustrated in the 
Hartung case instances; but that is no reason why 
there should not be a law defining that crime and pre- 
scribing its penalty. It applies only to the future, and 
the community is bound to know it. 

As in respect to crimes, so also as to the other trans- 
actions of human society. The gregarious instinct 
which brought men together, did not deprive them of 
the power of perception; but propinquity quickened it 
and brought in its train comparison and reasoning. 
Out of these quickly grew the idea of order, in order 
that the community might exist, by which the strong 
might be kept from driving the weak away by oppres- 
sion. The idea of “natural justice ” is a jfallacy—for 
the natural idea is that in which the stronger domi- 
nates the weaker—and this was and is now only curbed 
by the overruling necessity of order in every commu- 
nity. This only can be secured by the adoption of 
law, and so in one English history we find law subsist- 
ing, even before the, Angles and Utes left their 
Schleswig Holstein to conquer the Britons. This *‘law’’- 
abiding feeling is characteristic of their descendants, 
and it is among these, that the idea of ‘‘ natural jus- 
tice’ is most thoroughly subjected to that of “‘law and 
order.”’ As already mentioned, at the time of the in- 
troduction of the civil law into England, their laws 
were unwritten, but were nevertheless a well known 
system. Had ‘treading and writing come by nature” 
to the English, can we doubt but the laws of Alfred 
and Edward would have come down tous in the shape 
of acode? Unfortunately, civilized order and written 
law prevailed ; and it is left for us at this period of the 
nineteenth century to find out what parts existed in 
April, 1775, how since changed and re-enact them as 
modified. 

The chief assailant of the latest attempt, uses these 
strange words, when speaking thereof, and calls ita 
“code, ninety-nine hundredths of which consist of 
attempts, often indeed unsuccessful, to declare and 
adopt the very law which he condemns;”’ that is, this 
unwritten or common law, not perceiving that he as- 
serts thereby a knowledge of the whole matter, and 
the ability to correct this codifier’s short comings. If 
the assertion is correct, the inference necessarily fol- 
lows, and this attempt at a code should be speedily 
perfected and tested by an infallible standard. If this 
however is erroneous, at least we have found a wou vrw 
and can hope with the aid of “public opinion’ to 
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arrive at a further stand point, if not quite to a 
code. 

Much has been said about not making ‘rules before- 
hand,’’ whereby to reguiate human affairs, but it is 
hardly to be expected that the same person should 
point tothe decisions of centuries as affording just 
such rules, and then objecting to their enactment by 
the Legislature. It is true that he givesa reason, that 
“by successive judicial decisions, [harmony may be 
enforced between the written law and the standard of 
justice ’’—and in a certain sense ‘‘enforced harmony ” 
is good—but it really does not show how a judge can 
override a statute, even if the said judge is mounted 
onthe ‘standard of justice” or any other hobby; or 
what benefit would result to the public from his per- 
formance. 

Also it should be understood that the term code is 
not opprobrious, even when applied to that which ac- 
curate scholars prefer to call ‘‘digest,’’ in modern days 
“Tucus anon lucendo.” An “authorized digest,” if 
pleasant to the ears of others, willsound with ‘‘code”’ 
in an enforced harmony, and it will not detract from 
its public value if the author should cite the authori- 
ties for its rules. As has been already said re-enact- 
ment by the Legislature will not be necessary, but 
simply an authorization of the new edition, as a cor- 
rect presentation of established law. That this work 
is needed to preserve the common law, can hardly be 
doubted by any one familiar with the vast volume of 
contradictory decisions continually poured upon the 
public,and made so often by judges whoare not 
always selected for their judicial {qualifications. 
The recent decision of the Supreme Court of the 
United States in regard to legal tender, shows how the 
people are driven to take refuge from judge-made law 
in a proposed amendment to our Constitution. The 
ambitious prztor, with his ‘‘back-stairs’’ adviser, is 
not without his correspondent at this day, and it is 
full time that some reduction to principle and order 
should be attempted, in order that the common law 
may be preserved and transmitted to our posterity. 

“Stare decisis!’ is the fundamental principle of 
our system, but until it is authoritatively determined 
what has been decided, we are left to wander 
through almost inextricable mazes of opinions and 
judgments. Let the ‘‘code”’ say, thus has it been de- 
termined, and for the future men will know how to 
shape their actions, without the necessity of searching 
the records of courts or comparing the glosses of com- 
mentators. The Constitution aims at the preservation 
of the common Jaw; but the existence of the myriad 
modern representatives of the old pretorian edicts 
and opinions of jurisconsults proves beyond the power 
of contradiction the necessity of a modern edition of 
the “‘digest’’ and ‘‘pandects’’ which shall do the 
same service for the common law, that those didjfor 
the Roman law. 

Let the principles of the former be embodied in legis- 
lative enactment, and the study of the courts will be 
limited to the application of those principles and rules 
to the varying facts of each ‘‘case’’ as it shall arise. 
If nothing further shall be gained, we shall have an 
authoritative announcement of the bases of our com- 
mon law. 


New York City. HoRACE BARNARD. 





HABEAS CORPUS— DUTY OF CONGRESS TO 
PROTECT THE ELECTIVE FRANCHISE. 
SUPREME COURT OF THE UNITED STATES, 

MARCH 3, 1884, 


Ex PARTE YARBROUGH. 


This court on habeas corpus will discharge the prisoner if it 
be found that the court was without jurisdiction; but an 








error of law made by the court acting within its jurisdic- 
tion cannot be inquired into; this can only be done by 
writ of error. 

It isthe duty of the government to see that its citizens are 
allowed to exercise the elective franchise freely, and to 
protect them from violence while so doing, or on account 
of sodoing. This duty arises from the necessity of the 
government itself, that its service shall be free from the 
adverse influence of force and fraud, and that votes shall 
be the free votes of the electors. 

The right to vote for a member of Congress does not depend 
upon State law, but is guaranteed by the Constitution, 
and should be kept free and pure by congressional enact- 
ments. U.S. R.5S., §$ 5508, 5520 are constitutional. 

ee for writ of habeas corpus and certiorart. 


Miuuer, J. This case originates in this court by an 
application for a writ of habeas corpus on the part of 
Jasper Yarbrough and seven other persons, who allege 
that they are confined by the jailer of Fulton county 
in the custody of the United States marshal for the 
northern district of Georgia, and that the trial, con- 
viction and sentence in the Circuit Court of the Uni- 
ted States for that district, under which they are held, 
were illegal, null and void. 

The court, on the filing of this petition, issued a rule 
on the marshal, or onfany person in whose custody 
the prisoners might be found, to show cause why the 
writ of habeas corpus should not be issued for their 
release. 

It appears, by the returns made to this rule, that 
the sentence of the court, which ordered their impris- 
onmentin the Albany penitentiary, in the State of 
New York, at hard labor for theterm of two years, 
has been so far executed that they are now in that 
prison. The rule having been served on John Me- 
Ewen, superintendent of the penitentiary, he makes 
return that he holds the prisoners by virtue of the 
sentence of the Circuit Court of the northern district 
of Georgia, and annexes to his return a transcript of 
the proceeding in that court. 

As this return is precisely the same that the superin- 
tendent would make if the writ of habeas corpus had 
been served on him, the court here can determine 
the right of the prisoners to be released on this rule to 
show cause, as correctly and with more convenience 
in the administration of justice, than if the prisoners 
were present under the writ in the custody of the su- 
perintendent; and such is the practice of this court. 

That this court has nogeneral authority to review on 
error orappeal the judgments of the Circuit Courts of 
the United States in cases within their criminal juris- 
diction is beyond question; but it is equally well set- 
tled that when a prisoner is held under the sentence of 
any court of the United States in regard to a matter 
wholly beyond or without the jurisdiction of that 
court, it is not only within the authority of the Su- 
preme Court, but it is its duty to inquire into the 
cause of commitment when the matter is properly 
brought to its'attention, and if found to be, as charged, 
a matter of which such court had no jurisdiction, to 
discharge the prisoner from confinement. Ez parte 
Kearney, 7 Wheat. 38; Ea parte Wells, 18 How. 307; 
Ex parte Lange, 18 Wall. 163; Ex parte Parks, 93 U. 8S. 
18. 

It is however to be carefully observed that this lat- 
ter principle does not authorize the court to convert 
the writ of habeas corpus into a writ of error, by which 
the errors of law committed by the court that passed 
the sentence can be reviewed here; for if that court 
had jurisdiction of the party and the offense for which 
he was tried, and has not exceeded its powers in the 
sentence which it pronounced, this court can inquire 
no further. 

This principle disposes of the argument made before 
us on the insufficiency of the indictments under which 
the prisoners in this case were tried. 
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Whether the indictment sets forth in comprehen- 
sive terms the offense which the statute describes and 
forbids, and for which it prescribes a punishment, is 
in every case a question of law which must necessarily 
be decided by the court in which the case originates, 
and is therefore clearly within its jurisdiction. 

Its decision on the conformity of the indictment to 
the provisions of the statute may be erroneous, but if 
it isso it is an error of the law made by the court act- 
ing within its jurisdiction, which could be corrected 
on a writ of error if such writ were allowed, but which 
caunot be looked into on a writ of habeas corpus lim- 
ited to an inquiry into the existence of jurisdiction on 
the part of that court. 

This principle is decided in Ex parte Tobias Wat- 
kins, 3 Pet. 203, and Ez parte Lurks, 93 U. S. 21. 

This however leaves for consideration the more im- 
portant question—the one mainly relied on by counsel 
for petitioners—whether the law of Congress, as found 
in the Revised Statutes of the United States, under 
which the prisoners are held, is warranted by the Con- 
stitution, or being without such warrant, is null and 
void. 

If the law which defines the offense and prescribes 
its punishment is void, the court was without juris- 
diction, aud the prisoners must be discharged. 

Though several different sections of the Revised 
Statutes are brought into the discussion as the founda- 
tion of the indictments found in the record, we think 
ouly two of them demand our attention here, namely, 
sections 5508 and 5520. They are in the following lan- 
guage: 

** Sec. 5508. If two or more persons conspire to in- 
jure, oppress, threaten or intimidate any citizen in the 
free exercise or enjoyment of any right or privilege 
secured to him by the Constitution or laws of the 
United States, or because of his having so exercised 
the same, or if two or more persons go in disguise on 
the highway, or on the premises of another, with in- 
tent to prevent or hinder his free exercise or enjoy- 
ment of any right or privilege so secured, they shall be 
fined not more than five thousand dollars and impris- 
oned not more than ten years; and shall moreover be 
thereafter ineligible to any office or place of honor, 
profit, or trust created by the Constitution and laws of 
the United States. * 

“Sec. 5520. If two or more persons in any State or 
Territory conspire to prevent by force, intimidation, 
or threat, any citizen who is lawfully entitled to vote, 
from giving his support or advocacy in a legal manner 
toward or in favor of the election of any lawfully 
qualified person as an elector for president or vice- 
president, or as a member of the Congress of the Uni- 
ted States; or to injure any citizen in person or prop- 
erty on account of such support or advocacy; each of 
such persons shall be punished by a fine of not less 
than five hundred nor more than five thousand dollars, 
or by imprisonment, with or without hard labor, not 
less than six mouths nor more than six years, or by 
both such fine and imprisonment.” 

The indictments, four in number, on which petition- 
ers were tried, charge, in each one, all of the defend- 
ants with a conspiracy under these sections, directed 
against a different person in each indictment. On the 
trial the cases were consolidated, and each indict- 
ment is in the identical language of all the others, ex- 
cept as to the name of the person assaulted and the 
date of the transaction. 

(Here follows indictment. ] 

Stripped of its technical verbiage, the offense charged 
in this indictment is that the defendants conspired to 
intimidate Berry Saunders, a citizen of African de- 
scent, in the exercise of his right to vote for a member 
of the Congress of the United States, and in the exe- 
cution of that conspiracy they beat, bruised, wounded 





and otherwise maltreated him; and in the second 
count that they did thison account of his race, color, 
and previous condition of servitude, by going in dis- 
guise and assaulting him on the public highway and 
on his own premises. 

If the question were not concluded in this court, as 
we have already seen that it is by the decision of the 
Circuit Court, we entertain no doubt that the conspir- 
acy here described is one which is embraced within 
the provisions of the Revised Statutes which we have 
cited. 

That a government whose essential character is re- 
publican, whose executive head and legislative body 
are both elective, whose most numerous and powerful 
branch of the Legislature is elected by the people di- 
rectly, has no power by appropriate laws to secure this 
election from the influence of violence, of corruption, 
and of fraud, is a proposition so startling as to ar- 
rest attention and demand the gravest consideration. 

If this government is any thing more than a mere 
aggregation of delegated agents of other States and 
governments, each of which is superior to the general 
government, it must have the power to protect the 
elections on which its existence depends, from violence 
and corruption. 

If it has not this power it is left helpless before the 
two great natural and historical enemies of all repub- 
lics, open violence and insidious corruption. 

The proposition that it has no such power is sup- 
ported by the old argument often heard, often re- 
peated, and in this court never assented to, that when 
a question of the power of Congress arises the advo- 
cate of the power must be able to place his finger on 
words which expressly grant it. The brief of counsel 
before us, though directed to the authority of that 
body to pass criminal laws, uses the same language. 
Because there is no express power to provide for pre- 
venting violence exercised on the voter as a meaus of 
controlling his vote, no such law can be enacted. It de- 
stroys at one blow,in construing the Constitution of the 
United States, the doctrine universally applied to all in- 
struments of writing that what is implied is as mucha 
part of the instrument as what is expressed. This 
principle, in its application to the Constitution of the 
United States, more than to almost any other writing, 
is a necessity by reason of the inherent inability to put 
into words all derivative powers — a difficulty which 
the instrument itself recognizes by conferring on Con- 
gress the authority to pass all laws necessary and 
proper to carry into execution the powers expressly 
granted and all other powers vested in the government, 
or any branch of it, by the Constitution. Article I, § 
8, clause 18. 

We know of no express authority to pass laws to 
punish theft or burglary of the treasury of the United 
States. Is there therefore no power in Congress to 
protect the treasury by punishing such theft and burg- 
lary? 

Are the mails of the United States and the money 
carried in them to be left to the mercy of robbers and 
of thieves who may handle the mail because the Con- 
stitution contains no express words of power in Con- 
gress to enact laws for the punishment of those 
offenses? The principle, if sound, would abolish 
the entire criminal jurisdiction of the courts of the 
United States and the laws which confer that juris- 
diction. 

It is said that the States can pass the necessary law 
on this subiect, and no necessity exists for such action 
by Congress. But the existence of State laws punish- 
ing the counterfeiting of the coin of the United States 
has never been held to supersede the acts of Congress 
passed for that purpose, or to justify the United States 
in failing to enforce its own laws to protect the circu- 
lation of the coin which it issues. 
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It is very true that while Congress at an early day 
passed criminal laws to punish piracy with death, and 
for punishing all ordinary offenses against person and 
property committed within the District of Columbia, 
and in forts, arsenals and other places within the ex- 
clusive jurisdiction of the United States, it was slow 
to pass laws protecting officers of the government from 
personal injuries inflicted while in the discharge of 
their official duties within the States. This was not 
for want of power, but because no occasion had 
arisen which required such legislation, the remedies in 
the State courts for personal violence having proved 
sufficient. 

Perhaps the earliest attempt of Congress to protect 
government officers while in the exercise of their duty 
in a hostile community grew out of the nullification 
ordinance of South Carolina, and is found in the *‘ act 
further to provide for the collection of duties on im- 
ports.”’ The act gave a right of action in the courts of 
the United States to any officer engaged in the collec- 
tion of customs who should receive any injury to his 
person or property for or on account of any act done 
by him underany law of the United States for the 
protection of the revenues. Aud where any suit or 
prosecution should be commenced against him in a 
State court on account of any act done under the rev- 
enue laws of the United States, or under color thereof, 
the case might, on his petition, atany time before trial, 
be removed into the Circuit Court of the United 
States. Act of March 2, 1833, 4 Statutes at Large, 6382. 

When early in the late civil war the enforcement of 
the acts of Congress for obtaining soldiers by draft 
brought the officers engaged in it into hostile neigh- 
borhoods it was found necessary to pass laws for their 
protection. Accordingly, in 1863 an act was passed 
making it a criminal offense to assault or obstruct any 
officer while engaged in making the draft or in any 
service in relation thereto. 12 U. 8. Stat. 371. And the 
next year the act was amended by making it applica- 
ble to the enrollment and resistance made thereto, and 
adding that if any assault on any officer or other per- 
son engaged in making such enrollment shall result in 
death, it shall be murder, and punished accordingly. 
13 U. S. Stat., p. 8,812. Under this statute Scott was 
found guilty of murder in the Circuit Court of the 
United States for the District of Indiana, and the 
case was brought here by acertificate of division of 
opinion. 

It was not doubted for a moment by court or coun- 
sel that Congress had the power to pass these statutes, 
but it was held that serving notice of a draft, in doing 
which the man was killed, was not a service in the en- 
rollment, as charged in the indictment. Scott v. 
United States, 3 Wall. 642. 

In the case of United States v. Gleason, Woolworth’s 
Reports, 75 8. C. 128, the defendant was convicted and 
sentenced to death for the murder of an enrolling offi- 
cer while engaged in making his enrollment, and his 
sentence being commuted to imprisonment for life, he 
died inthe Iowa penitentiary while undergoing the 
modified sentence. It was never suggested that Con- 
gress had no power to pass the law under which he 
was convicted. 

So also has the Congress been slow to exercise the 
powers expressly couferred upon it in relation to elec. 
tions by the fourth section of the first article of the 
Constitution. 

This section declares that: ‘The times, places, and 
manner of holding elections for senators and repre- 
sentatives shall be prescribed in each State by the 
Legislature thereof; but the Congress may at any time 
make or alter such regulations, except as to the place 
of choosing senators,’’ 

It was not until 1842 that Congress took any action 
under the power here conferred, when conceiving that 





the system of electing all the members of the House of 
Representatives froma State by general ticket, as it 
was called, that is, every elector voting for as many 
names as the State was entitled to representatives in 
that house, worked injustice to other States which did 
not adopt that system, and gave an undue preponder- 
ance of power to the political party which had ama- 
jority of votes in the State, however small, it enacted 
that each member should be elected by a separate 
district, composed of contiguous territory. 5 U.S. 
Stat. 491. 

And to remedy more than one evil arising from the 
election of members of Congress occurring at different 
times in the different States, Congress, by the act of 
February 2, 1872, thirty years later, required all the 
elections for such members to be held on the Tuesday 
after the first Monday in November in 1876, and on 
the same day of every second year thereafter. 

The frequent failures of the Legislatures of the 
States to elect Senators at the proper time, by one 
branch of the Legislature voting for one persyn and 
the other branch for another person, and refusing in 
any manner to reconcile their differences, led Congress 
to pass an act which compelled the two bodies to meet 
in joint convention, and fixing the day when this 
should be done, and requiring them so to meet on 
every day thereafter and vote fora senator until one 
was elected. 

In like manner Congress has fixed a day, which is to 
be the same in all the States, when the electors for 
president and vice-president shall be appointed. 

Now the day fixed for electing members of Con- 
gress has been established by Congress without regard 
to the time set for election of State officers in each 
State, and but for the fact that the State Legislatures 
have, for their own accommodation, required State 
elections to be held at the same time, these elections 
would be held for congressmen alone at the time fixed 
by the act of Congress. 

Will it be denied that it is in the power of that body 
to provide laws for the proper conduct of those elec- 
tions? To provide, if necessary, the officers who shall 
conduct them and make return of the result? And 
especially to provide, in an election held under its own 
authority, for security of life and limb to the voter 
while inthe exercise of this function? Can it be 
doubted that Congress cau by law protect the act of 
voting, the place where it is done, and the man who 
votes from personal violence or intimidation aud the 
election itself from corruption or fraud? 

If this be so, and it is not doubted, are such powers 
annulled because an election for State officers is held 
at the same timeand place? Is it any less important 
that the election of members of Congress should be the 
free choice of all the electors because State officers are 
to be elected at the same time? Ex parte Siebold, 100 
U. 8. 596. 

These questions answer themselves; and it is only 
because the Congress of the United States, through 
long habit and long years of forbearance, has in defer- 
ence and respect to the States, refrained from the 
exercise of these powers, that they are now doubted. 

But when, in the pursuance of a new demand for 
action, that body, as it did in the cases just enumera- 
ted, finds it necessary to make additional laws for the 
free, the pure, and the safe exercise of this right of 
voting, they stand upon the same ground and are to be 
upheld for the same reasons. 

It is said that the parties assaulted in these cases are 
not officers of the United States, and their protection 
in exercising the right to vote by Congress does not 
stand on the same ground. 

But the distinction is not well taken. The power in 
either case arises out of the circumstance that the 
function in which the party is engaged or the right 
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which he is about to exercise is dependent on the laws 
of the United States. ’ 

In both cases it isthe duty of that government to 
see that he may exercise this right freely, and to pro- 
tect him from violence while so doing, or on account 
of so doing. This duty does not arise solely from the 
interest of the party concerned, but from the neces- 
sity of the government itself, that its service shall be 
free from the adverse influence of force and fraud 
practiced on its agents, and that the votes by which its 
members of Congress and its president are elected 
shall be the free votes of the electors, and the officers 
thus chosen the free and uncorrupted choice of those 
who have the right to take part in that choice. 

This proposition answers also another objection to 
the constitutionality of the laws under consideration, 
namely, that the right to vote for a member of Con- 
gress is not dependent upon the Constitution or laws 
ofthe United States, but is governed by the law of 
each State respectively. 

If this were conceded, the importance to the general 
government of having the actual election—the voting 
for those members—free from force and fraud is not 
diminished by the circumstance that the qualification 
of the voter is determined by the law of the State 
where he votes. Itequally affects the government, it 
is as indispensable to the proper discharge of the great 
function of legislating for that government, that those 
who are to control this legislation shall not owe their 
election to bribery or violence, whether the class of 
persons who shall vote is determined by the law of the 
State, or by the law of the United States, or by their 
united result. 

But it is not correct to say that the right to vote for 
a member of Congress does not depend on the Consti- 
tution of the United States. 

The office, if it be properly called an office, is created 
by that Constitution and by that alone. It also de- 
clares how it shall be filled, namely, by election. 

Its language is: ‘‘The House of Representatives 
shall be composed of members chosen every second 
year by the people of the several States, and the elect- 
ors in each State shall have the same qualifications re- 
quisite for electors of the most numerous branch of 
the State Legislature.’’ Article 1, section 2. The 
States in prescribing the qualifications of voters for 
the most numerous branch of their own Legislatures, 
do not do this with reference to the election for mem- 
bers of Congress. Nor can they prescribe the qualifi- 
cation for voters for those eo nomine. They define 
who are to vote forthe popular branch of their own 
Legislature, and the Constitution of the United States 
says the sume persous shall vote for members of Con- 
gress inthat State. It adopts the qualification thus 
furnished as the qualification of its own electors for 
members of Congress. 

It is not true therefore that electors for members of 
Congress owe their right to vote to the State law in 
any sense which makes the exercise of the right to de- 
pend exclusively on the law of the State. 

Counsel for petitioners, seizing upon the expression 
found in the opinion of the court in the case of Minor 
v. Happersett, 21 Wall. 178, that ‘‘the Constitution of 
the United States does not confer the right of suffrage 
upon any one,”’ without reference to the connection in 
which it is used, insists that the voters in this case do 
not owe their right to vote in any sense to that instru- 
ment. 

But the court was combatting the argument that 
this was conferred on all citizens, and therefore upon 
women as well as men. 

In opposition to that idea, it was said the Constitu- 
tion adopts as the qualification for voters of members 
of Congress that which prevails in the State where the 
voting is to be done; therefore, said the opinion, the 





right is not definitely conferred on any person or class 
of persons by the Constitution alone, because you have 
to look to the law of the State for the description of 
the class. But the court did not intend to say that 
when the class or the person is thus ascertained, his 
right to vote for a member of Congress was not funda- 
mentally based upon the Constitution, which created 
the oflice of member of Congress,and declared it should 
be elective, and pointed to the means of ascertaining 
who should be electors. 

The fifteenth amendment of the Constitution, by 
its limitation on the power of the Statesin the exer- 
cise of their right to prescribe the qualifications of 
voters in their own elections, and by its limitation of 
the power of the United States over that subject, 
clearly shows that the right of suffrage was considered 
to be of supreme importance to the National govern- 
ment, and was not intended to be left within the ex- 
clusive control of the States. It is in the following 
language: 

“Section 1. The right of citizens of the United 
States to vote shall not be denied or abridged by the 
United States, or by any State,on account of race, 
color, or previous condition of servitude. 

“Section 2. The Congress shall have power to en- 
force this article by appropriate legislation.”’ 

While it is quite true, as was said by this court in 
United States v. Reese, 92 U. 8S. 218, that this article 
gives no affirmative right to the colored man to vote, 
and is designed primarily to prevent discrimination 
against him whenever the right to vote may be 
granted to others, it is easy to see that under some 
circumstances it may operate as the immediate source 
of aright to vote. In all cases where the former slave- 
holding States had not removed from their Constitu- 
tions the words ‘“‘ white man” as a qualification for 
voting, this provision did, in effect, confer on him the 
right to vote, because being paramount tothe State 
law, and a part of the State law, it annulled the dis- 
criminating word white, and thus left him in the en- 
joyment ofthe same right as white persons. And 
such would be the effect of any future constitutional 
provision of a State which should give the right of 
voting exclusively to white people, whether they be 
men or women. Neal v. Delaware, 103 U. 8. 339. 

In such cases this fifteenth article of amendment 
does, proprio vigore, substantially confer on the negro 
the right to vote, and Congress has the power to pro- 
tect and enforce that right. 

In the case of United States v. Reese, so much relied 
on by counsel, this court said in regard to the fifteenth 
amendment, that ‘‘ it has invested the citizens of the 
United States with a new constitutional right which is 
within the protecting power of Congress. That right 
is an exemption from discrimination in the exercise of 
the elective franchise on account of race, color, or pre- 
vious condition of servitude.”’ This new constitu- 
tional right was mainly designed for citizens of Afri- 
can descent. The principle however that the protec- 
tion of the exercise of this right is within the power of 
Congress, is as necessary to the right of other citizens 
to vote as to the colored citizen, and to the right to 
vote in general us to the right to be protected against 
discrimination. 

The exercise of the right in both instances is guar- 
anteed by the Constitution and should be kept free 
and pure by congressional enactments whenever that is 
necessary. 

The referencesto cases in this court in which the 
power of Congress under the first section of the four- 
teenth amendment has been held to relate alone to acts 
done under State authority can afford petitioners no 
aid in the present case. For while it may be true that 
acts which are mere invasions of private rights, which 
acts have no sanction in the statutes of a State, or 
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which are not committed by any one exercising its au- 
thority, are not within the scope of that amendment, 
itis quite a different matter when Congress under- 
takes to protect the citizen in the exercise of rights 
conferred by the Constitution of the United States 
essential to the healthy organization of the govern- 
ment itself. 

But it is a waste of time to seek for specific sources 
of the power to pass these laws. Chancellor Kent, in 
the opening words of that part of his commentaries 
which treats of the government and constitutional jur- 
isprudence of the United States, says: 

**The government of the United States was created 
by the free voice and joint will of the people of Amer- 
ica for their common defense and general welfare. Its 
powers apply to those great interests which relate to 
this country in its National capacity, and which de- 
pend for their protection on the consolidation of the 
Union. It is clothed with the principal attributes of 
political sovereignty, and it is justly deemed the 
guardian of our best rights, the source of our highest 
civil and political duties, and the sure means of Na- 
tional greatness.”’ 1 Kent Com. 201. 

It is asessential to the successful working of this 
government that the great organisms of its executive 
and legislative branches should be the free choice of 
the people as that the original form of it should be so. 
In absolute governments, where the monarch is the 
source of all power, it is still held to be important that 
the exercise of that power shall be free from the 
influence of extraneous violence and internal corrup- 
tion. 

In a republican government, like ours, where politi- 
cal power is reposed in representatives of the entire 
body of the people, chosen at short intervals by popu- 
lar elections, the temptations te contro] these elections 
by violence and by corruption is a constant source of 
danger. 

Such has been the history of all republics, and 
though ours has been comparatively free from both 
these evils in the past, no lover of his country can 
shut his eyes to the fear of future danger from both 
sources. 

If the recurrence of such acts as these prisoners 
stand convicted of are too common in one quarter of 
the country, and give omen of danger from lawless 
violence, the free use of money in elections, arising 
from the vast growth of recent wealth in other quar- 
ters, presents equal cause for anxiety. 

If the government of the United States has within 
its constitutional domain no authority to provide 
against these evils, if the very sources of power muy 
be poisoned by corruption or controlled by violence 
and outrage, without legal restraint, then, indeed, is 
the country in danger, and its best powers, its highest 
purposes, the hopes which it inspires, and the love 
which enshrines it, are at the mercy of the combina- 
tions of those who respect no right but brute force, on 
the one hand, and unprincipled corruptionists on the 
other. 

The rule to show cause in this case is discharged and 
the writ of habeus corpus denied. 


——_—_—»— 


FERRY FRANCHISE--GRANT OF EXCLUSIVE 
PRIVILEGE. 


SUPREME COURT OF OREGON, FEB. 20, 1884. 
MONTGOMERY V. MULTNOMAH.* 
A ferry forms part of a public highway, and can only exist 
in connection therewith, or where the public have rights. 
After granting an exclusive license to one party, the establish- 
ing of another ferry at the same place is a contradiction of 





*Appearing in 3 Pacific Reporter, 





such exclusive privilege, and beyond the power of the 
court to do. 
Whether such grant is assignable quwre. 


ae opinion states the case. 


George H. Williams, for appellants. 
C. B. Bellinger, for respondent. 


Lorp, J. The existence of the plaintiff's ferry, 
known as the Albina ferry, is admitted by the record. 
The petition of the defendants rests their application 
in chief upon the insufficiency of the facilities as al- 
ready existing and established for the accommodation 
of the public in crossing the river between the termini 
of the Albina ferry. Asalink to connect the line of 
travel between these points, the averment is thut the 
facilities are too limited to meet the present and grow- 
ing demands of the public convenience. The order of 
the County Court not only assumes the legal existence 
of the ferry, but undertakes, on account of the prox- 
imity of the Montgomery ferry, which its order li- 
censes and establishes to accommodate the same line 
of travel, and the consequent liability apprehended in 
the exercise of its franchise of interfering with the 
passage of the boats of the Albina ferry, and the ap- 
proach to its landings, to provide for its protection. 

The view we take of the question to be adjudicated, 
as thus presented by the record, renders it unneces- 
sary to notice some of the matters discussed in the 
briefs of counsel. He shall only examine the record 
for the purpose of determining whether the County 
Court, to whom the law has confided the authority to 
grant licenses for establishing ferries, upon the condi- 
tions therein expressed, has exceeded its jurisdiction 
or exercised its functions erroneously, upon the case 
made by the record, in granting the Montgomery li- 
cense. The exclusive right of the County Courtin a 
proper case to grant a ferry license, when satisfied the 
same is necessary for public convenience, is not ques- 
tioned. The contention is as to the limits within 
which this power or jurisdiction may be exercised 
in regard toa ferry already licensed and established. 
Our statute provides that the County Court may grant 
a license to any person, entitled and applying therefor, 
to keep a ferry across any lake or stream within its re- 
spective county, upon being satisfied that a ferry is 
necessary at the point applied for, which license shall 
continue in force fora term to be fixed by the court, 
not exceeding five years. Gen. Laws Or., § 40, p. 731. 
But it further provides that every person licensed to 
keep a ferry sball have the exclusive privilege of trans- 
porting all persons and property over and across the 
stream where such ferry is established, and shall be en- 
titled to all the fares arising therefrom. Id., § 51, p. 
733. 

It is argued that the exclusive privileges which at- 
tach to the grant of a license by virtue of this last 
clause limit and restrict the jurisdiction of the County 
Court in granting ferry licenses to such places only as 
will not affect injuriously an existing ferry licensed 
and established by its authority. This proceeds from 
the theory that the jurisdiction conferred by the for- 
mer provisions, and the restrictions placed upon its 
exercise by the latter, when taken and construed to- 
gether so as to give them one effect only, declare or 
adopt the common-law doctrine as applied to ferry 
franchises, an able and exhaustive reswme of which 
may be found in the dissenting opinion of Mr. Justice 
Story in the Charles River Bridge v. Warren Bridge, 
11 Pet. 506. It is also contended that the doctrine of 
the law as applied to ferries by the reasoning of the 
majority in the decision of the Warren Bridge case is 
not opposed to, but sustains and fortifies this construc- 
tion. This position is that the plaintiffs failed in that 
case because their charter gave them no exclusive 
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privileges, and the court held, as against the public, 
that such privileges could not be implied, but e con- 
verso, where such privileges are expressly conferred, 
the doctrine of the common law would apply. On the 
other hand, it is contended that the “exclusive privi- 
leges”’ conferred by our statute are confined to the 
ferry landings -— the place “‘ where such ferry is estab- 
lished ’’— and do not extend on each side, so as to pre- 
vent the licensing of contiguous and rival ferries,when 
the County Court is ‘‘ satisfied’ the public accommo- 
dation requires it; that in effect, the statute but reit- 
erates in express terms what was decided in the War- 
ren Bridge case, and confines the ‘‘exclusive privi- 
leges” to the landings or place *‘ where such ferry is 
established,’ and that no exclusive privileges can be 
implied beyond this or against the public, or jurisdic- 
tion of the County Court to license other ferries con- 
tiguous, whatever may be the effect of such competi- 
tion in withdrawing tolls. In our judgment, the pri- 
mary object to be accomplished by our statute is con- 
ferring jurisdiction upon County Courts, in their re- 
spective counties, to establish roads and to license fer- 
ries for the transportation of persons and property 
across streams which obstruct land travel, using pub- 
lic ways, is to secure the public accommodation. For 
the attainment of this end, but as subordinate to it, 
when aferry franchise is granted, the right to take 
lawful tolls is conferred as an equivalent for the obli- 
gation to accommodate the travelling public. Al- 
though the taking of such tollsis privati juris, and in- 
cident to the franchise, ‘‘a ferry is publica juris, and 
cannot be created without a license, and is a thing of 
public interest and use.”” <Attorney-Gen. v. Boston, 123 
Mass. 478. 

As a link in the chain of transportation on dry land, 
a ferry forms a part of a public highway, or a connect- 
ing link between places in which the public have 
rights, and as such it is a thing of public interest, and 
in which the public have the right of way or use on 
paying certain specified tolls, regulated and prescribed 
by public authority. This is evident from the nature 
of the franchise, and the uses and purposes for which 
ferries are licensed and established. ‘A ferry,’’ says 
Mr. Dane, vol. 2, p. 683, “‘ forms a part of the public 
passage or highway wherever rivers or waters are to be 
passed in boats, and being a part of the highway, any 
obstruction of the use thereof is a nuisance.’’ Ang. 
Highw., § 416. The definition of aferry as given by 
Lord Abinger, in Huzzey v. Field, 2 Cromp. M. & R. 
432, 442, is this: *‘ A public ferry is a public highway 
of a special description, and its termini must be in 
places where the public have rights as towns or vills, 
or highways leading to towns or vills.’’ 

In Newton v. Cabitt, Mills, J., in delivering the 
judgment of the court, said: ‘‘A ferry exists in respect 
of persons using aright of way where the line of way 
is across water. There must be a line of way on 
land coming to a landing-place on the water’s edge,” 
ete. 

In Burlington & Henderson Co. Ferry v. Davis, 48 
Iowa, 133; 30 Am. Rep. 390, the court says a ferry isin 
some sense an extension of a public road. Mr. Cooley, 
in his work on Constitutional Limitations, 593, says, 
in reference to the rights of the States to lawfully es- 
tablish ferries over navigable waters, that ‘‘ this also is 
only the establishment of a public highway.” 

And in Sullivan v. Board of Suprs., 58 Miss. 799, 
Cooper, J., in delivering the opinion of the court, said: 
‘“* Where a stream crosses a public highway, the con- 
tinuity of the highway isnot broken; it does not end 
on one side of the stream and begin again on the 
other, but continues across the stream, and the public, 
for the purposes of travel, have the same right to go 
on the water over the highway that they have to pass 
along other portions of it; but as a physical obstruc- 





tion intervenes, it is necessary that some convenient 
means of transportation shall be furnished, and the 
simplest and most economical, in many cases, is the 
ferry.”” See also Hudson v. Cuero Land & Emigration 
Co., 47 Tex. 56; 26 Am. Rep. 289; Seal v. Donnelly, 50 
Miss. 662; Taylor v. Railroad Co., 4 Jones Law (N.C.), 
282, 285; Hartford Bridge Co. v. Union Ferry Co., 29 
Coun. 229. 

The principle to be deduced from these authorities 
of the nature of the franchise, and the uses and pur- 
poses for which a ferry is licensed and established, is 
that a ferry can only exist in connection with some 
highway or place where the public have rights. The 
grantof a ferry franchise for the transportation of 
persons and property across a stream to and from a 
place where there is no highway, or in which 
the public have no rights, would be void and inopera- 
tive. The object of a ferry being to connect highways 
or places in which the public have rights, when inter- 
sected by streams, it becomes, when licensed and es- 
tablished, a part of such highway or line of travel be- 
tween such places. When therefore the County Court 
has exercised its jurisdiction by granting a license at 
the suggestion of the public convenience, and a ferry 
is established connecting such highways or places, thus 
forming a continuous line of transportation, it has ex- 
hausted its jurisdiction as to such places or highways 
while such franchise exists. Asa link or part of the high- 
way inthe line of travel between such places or high- 
ways, the franchise gives, under our statute, to the per- 
son licensed to keep the ferry, the exclusive privilege 
of transporting all persons and property between such 
places or highways. The County Court cannot, at such 
places or highways, establish another ferry without 
violating the exclusive privileges secured by the fran- 
chise granted to the ferry already established, and 
which forms a part of such highway, and is designed 
and required to accommodate all persons, on paying 
the required tolls, passing along the line of travel be- 
tween such places or highways. The reason is that the 
ferry is established for the purpose of taking up the 
highway, so to speak, and uniting it into one continu- 
ous highway or line of travel for the public accommo- 
dation; and as a protection for the expense and out- 
lay in thus serving the public convenience the statute 
gives the exclusive privilege of carrying all persons and 
property coming on the line of such highway to the river 
bank for transportation—the place ‘‘ where such: ferry is 
established.’’ Vhereis no room to establish another 
ferry, forthe ferry already established, by forming a 
part,continues the highway over the water,and occupies 
that place. In the sense here applied, it may be said 
that a highway is already laid out over the water 
‘“‘where such ferry is established ’’ during the period 
for which the franchise is granted, and until it expires, 
or be revoked or forfeited, the County Court has no 
jurisdiction to establish another ferry at such place, 
designed to accommodate the travel passing over such 
highway ‘‘where such ferry is established,” for the 
statute secures the exclusive privilege as to this to the 
ferry already licensed. 

Construing the statute in the strictest sense by con- 
fining the “exclusive privilege ’’ to the place ‘* where 
such ferry is established,’ and it being limited either 
to a highway or place in which the public have rights, 
of which the ferry forms a part, the conclusion seems 
inevitable that the County Court, having exercised its 
jurisdiction by the grant ofa license to keep a ferry at 
such place or highway, cannot exercise it again while 
such franchise exists. Just outside or beyond this, and 
not for the purpose of connecting other places or high- 
ways in which the public have rights of access, is not 
within the purview of the authority conferred on the 
County Court by the statute to grant franchises to 
keep ferries, That would be to establish a ferry where 
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there was neither highway nor public place, and with- 
out which the public could not have been accommo- 
dated, and would necessarily be inoperative and void. 
Now the ferry which is sought to be established is 
shown by the record to be designed to accommodate 
the same travelling public for which the Albina ferry 
was licensed. It founds its claim to the franchise upon 
the limited facilities and imperfect accommodations 
furnished by the existing ferry to meet the present 
and growing demands of the travelling public at the 
place where it is established, and therefore the right 
and the need toestablish another ferry at such place 
for the convenience of the public. There is no pre- 
tense that it will form connection with any other 
place or highway, in which the public have rights, than 
the highway counected by the Albina ferry, and of 
which it forms a part. It only claims not to occupy 
the particular spot where the other ferry lands, but it 
does not deny its proximity to it, and object to serve 
the same custom and to form a part of the same high- 
way which the franchise of the Albina ferry now coy- 
ers. And this is assumed and recognized in the order 
of the court granting the license to it, for the order 
only seeks to protect the landings and the passage of 
the boats of the Albina ferry, but not the exclusive 
privileges secured to the Albina ferry by the statute as 
a part of the highway of transporting all persons and 
property where it is established. It is the proximity 
which carries passengers from the same place as where 
the Albina ferry is licensed and collects tolls for them, 
which infringes and violates the exclusive privilege se- 
cured to its franchise. When the proximity is such as 
to produce this result, it is, in effect and substance, es- 
tablishing another ferry at the same place as where the 
Albina ferry is established, which the County Court 
cannot do without violating the statute which gives 
these exclusive rights to the Albina ferry at the place 
where established, and therefore the County Court is 
inhibited from licensing another ferry at that place. 

When it is considered that the period for which a 
ferry license is granted is not to exceed five years, the 
outlay and expense necessarily involved, the duty the 
law imposes of keeping safe and commodious boats for 
transportation, the right of regulating its tolls, and 
the bond required to be given to better secure and en- 
force the faithful performance of all the duties and ob- 
ligations the law imposes and attaches to the franchise 
in its interests, and for the benefit of the public con- 
venience and accommodation a just and satisfactory 
reason is found why our statute secures to every per- 
son licensed to keep a ferry the exclusive privilege of 
transportation across the streainm where such ferry is 
established. In the case before us we are not con- 
cerned with the power or jurisdiction of the court to 
establish ferries to connect other highways and places, 
although the effect of establishing such, by reason of 
vicinity, might be to divert the custom and to dimin- 
ish the tolls of anexisting ferry; nor of the effect of a 
change of circumstances, produced by an increase of 
population, or of a new neighborhood requiring the 
opening of new highways, which would carry with it 
the right to continue the line of these highways across 
a water highway. We are simply construing our stat- 
ute with regard to the record before us, for the pur- 
pose of ascertaining whether the Cuunty Court can 
grant a license to establish a ferry, in substance, at the 
same place where one is already licensed and estab- 
lished. The statute gives the exclusive privilege of 
transportation at the place where such ferry is estab- 
lished, and the establishing of another, in substance, 
at the same place, is a contradiction of such exclusive 
privileges and beyond the power of the court to do. 
Whether these exclusive privileges conferred by the 
statute extend beyond the place where the ferry is es- 
tablished, and include the common-law doctrine of ex- 





clusive rights of transportation to such an extent, on 
each side, as to prevent near and injurious competi- 
tion, as contended, is not presented by the record be- 
fore us, nor decided. We only decide, in construing 
our statute upon this record, that the court was with- 
out authority to grant the Montgomery license, and 
here we think the case ought properly to have ended. 

But in the Circuit Court it seems that an objection 
was raised and argued for the first time as to the valid- 
ity of the assignment of certain interests in the Al- 
bina ferry licenses to the Multnomah Railway Com- 
pany, and the court held that a ferry license, being a 
personal trust, was not assignable, and therefore such 
assignment was void. As this question was argued with 
much zeal and great ability, we shall only briefly advert 
to it, although we do not see how the validity of that 
transaction was inquirable upon the record in this pro- 
ceeding. There is no doubt some contrariety of opin- 
ion exists in the authorities upon this subject. The 
Albina ferry license was not granted.to the riparian 
owners. And in Knott v. Frush, 2 Or. 237, it was held 
that a ferry license granted to another than the ripa- 
rian owner is a mere personal trust upon conditions, 
and that his liability cannot be removed by substitu- 
tion, but that such license terminates upon the decease 
of the person to whom it was granted. This decision 
was the subject of much adverse criticism by counsel. 
As authorities to sustain its view it cites Munroe v. 
Thomas, 5 Cal. 470, and Thomas v. Armstrong, 7 id. 
286, and these in turn have been approved and followed 
in Wood v. Truckee Turnpike Co., 24 id. 474, and Peo- 
ple v. Duncan, 41 id. 510. The license is regarded as 
a special privilege conferred by the government upon 
the individual, and which does not belong to the citi- 
zen generally by common right. 

The grant of such franchise or special privilege to 
the individual is considered the bestowal of a personal 
trust and confidence, which cannot be assigned nor be 
the subject of sale onexecution. Sullivan v. Board of 
Suprs., 58 Miss. 791; Seal v. Donnelly, 60 id. 662; Ra- 
gan v. McCoy, 29 Mo. 367; The Maverick, 1 Spr. 24; Ar- 
thur v. Com. & R. Bunk of Vicksburg, 9 Smedes & M. 
420; State v. Rives, 5 Ired. Law, 307; Amnant v. Pitts- 
burgh Turnpike Co.,13 Serg. & R. 210; Lombard y. 
Cheever, 3 Gil. 473; Herm. Ex’ns, §$ 131, 361; Ang. 
Corp., § 191; Redf. Railw. 419, 422; Freem. Ex’ns, § 179. 
And again it has been said that a ferry license is in 
the nature of an appointment to an office, having cer- 
tain fees annexed to it, to be held at the pleasure of 
the appointing power. Day v. Stetson, 8 Me. 370. On 
the other hand, it is contended that the right given 
under a ferry license is a franchise, which is as much 
property as any other incorporeal hereditament; that 
a franchise was by the common law said to be a branch 
of the king’s prerogative in the hands of the subject 
(2 Sharsw. Bl. Comm. 37); but that in America itis un- 
derstood to be a particular privilege conferred by 
grant from the government and vested in individuals. 
3 Kent Comm. 458; People v. Utica Ins. Co., 15 Johns. 
387. Chancellor Kent says that “ian estate in such 
franchise, and an estate in lands, rest upon the same 
principle, being equally grants of a right or privi- 
lege for an adequate consideration.””’ 3 Kent Com. 
458. 

In Conway v. Taylor’s Exr., 1 Black, 632, Mr. Jus- 
tice Swayne said: ‘“ A ferry franchise is as much prop- 
erty asa rent or any other incorporeal hereditament, 
or chattels or realty. It is clothed with the same sanc- 
tity, and entitled to the same protection as other prop- 
erty.” 

In Lippincott v. Alexander, 27 Towa, 460, it was held 
that a ferry license is not vacated nor the franchise 
lost by the death of the party to whom it was granted, 
but passes to his representatives. This decision is in 
direct conflict with Knott v. Frush, supra, and disap- 
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proves the reasoning of the authorities cited to sustain 
it. It should be observed however that the Iowa stat- 
ute makes certain provisions for the sale of such fran- 
chise as real property upon execution, which‘do not 
exist in our statute, and which was referred to in 
the decision as strengthening the views therein ex- 
pressed. 

In Billings v. Breinig, 45 Mich. 70, it was held 
the franchise of keeping a ferry is property, hav- 
ing the valuable incidents of other kinds of prop- 
erty, and transferable from the original grantee 
to others, subject to conditions lawfully imposed, 
and to such government control as results from 
its public nature. Bowman's Devisees v. Wathen, 
2 McLean, 376; Felton v. Deall, 22 Vt. 170; Berr- 
son v. Mayor, 10 Barb. 223; Ladd v. Cholard, 1 
Minor (Ala.), 566; Lewis v. Intendant and Town Coun- 
cil of Guinesville, 7 Ala. 85; Peter v. Kendal, Barn. & 
C. 703; Willoughby v. Harridge, 12 C. B. 742; Dundy v. 
Chambers, 23 Ill, 370. 

It thus appears that some diversity of opinion exists 
in the authorities as to the right to sell orassign a ferry 
franchise, or whether the same is vacated by deatb, 
aud that Knott v. Frush, supra, is not without author- 
ity to sustain it. That it may be done when the con- 
sent of the power that granted it has been obtained 
does not seem to be questioned. But whether the 
County Court, to whom the Legislature has delegated 
the power to grant ferry licenses, is authorized to give 
its consent to a sale or consignment of a ferry license 
upon filing the required bond, or by filing such bond, 
and the acceptance of the same by the court, the assign- 
ment would be unassailable, we are not prepared, nor 
is it necessary for us to decide, except that it may not 
be amiss for us to observe that the statute imposes no 
restrictions upon the sale or transfer of the franchise, 
nor is there any provision that upon the death of the 
party to whom the license was issued, that it shall be 
vacated and thefranchise lost. The statute is simply 
silent upon that subject. But whether the assignment 
is void, or the effect of an assignment would be to va- 
cate the license, we do not see how such matters are 
inquirable in this proceeding. The record, both as to 
the petition and order of the court, recoguizes the val- 
idity of the existing franchise. No question is raised 
by the record about the Albina ferry license, or any 
sale or assignment of its franchise. The only question 
involved was the authority or power of the court to 
grant the Montgomery license. That was the object of 
and for which the writ of review was sued out, and the 
only matter necessary to be passed upon. When that 
was done the court had exhausted its power upon the 
case made by this record, and the decision of matters 
dehors it, without reference to the correctness of the 
principle decided, was a nullity, and ought not to 
stand. Besides it would seem to follow that if the 
franchise is a personal trust, and not assignable with- 
out the consent of the granting power, as argued and 
claimed, then the right to object to the transfer of the 
franchise, and its exercise by a party to whom it was 
not originally granted, was a right affecting the public 
which belongs to its officers to take advantage of by an 
appropriate proceeding, and could not be collaterally 
assuiled here. People v. Duncan, 41 Cal. 508; Conner 
v. Paxson, 1 Blackf. 168; Edmondson v. De Kalb Co., 
51 Ala. 108. 

The judgment declaring the Montgomery license 
void is affirmed, but in all other respects reversed. 

——_—_q—___—__ 
UNITED STATES SUPREME COURT 
STRACT. 

LIMtTrATION — FEDERAL STATUTE WHERE SUIT 
MIGHT BE REMOVED—-ACTS DONE UNDER MILITARY 
AUTHORITY.—An act of Congress provides that per- 


AB- 





sons sued for acts, performed or omitted under orders 
of officers of the goverment, even when there was only 
color of authority, could, instead of having his case 
tried in a State court, where both court and jury might 
be prejudiced against him, remove his case into a 
court of the United States for trial. Its constitution- 
ality, so far as it authorizes this removal, was settled 
in Mayor v. Cooper, 6 Wall. 247. Thedefendant how- 
ever for some reason did not attempt to remove this 
case into the Circuit Court of the United States, prob- 
ably because the Supreme Court of the State had de- 
cided in the case of the State v. Gatzweiler, 49 Mo. 17, 
that the limitation clause of the act of Congress was 
valid and was binding on the State court. The seventh 
section declares, ‘‘that no suit or prosecution, civil or 
criminal, shall be maintained, * * * unless the 
same shall have been commenced within two years next 
after such arrest,imprisonment, trespass,or wrong may 
have been done or committed, or act may have been 
omitted to have been done; provided thatin no case 
shall the limitation herein provided commence to run 
until the passage of this act, so that no party shall, by 
virtue of this act, be debarred of his remedy by suit or 
prosecution until two years from and after the passage 
of this act.’’ As to these acts, Congress had the power 
to vest the jurisdiction exclusively in the courts of the 
United States,and to regulate all the incidents of suits 
brought in any jurisdiction authorized to entertain 
them. This being so, it must necessarily have the 
power to regulate the remedy, including the right to 
prescribe the time within which the suit must be 
brought. In anaction brought in a State court, the 
Federal statute was set upas a defense. Held, that 
the act of Congress by its terms applies to all cases of 
the character described in the statute, and we see no 
reason to limit its application to the Federal courts. 
If Congress has a right to legislate on this subject, it 
has the right to make that legislation the law of all 
courts into which such a case may come, and we think 
they have done this in the statute under consideration. 
Clark v. Dick, 1 Dill. 15; see Jenkins v. The Bank, 106 
U. S. 571: Bean v. Beckwith, 18 Wall. 510. Mitchell v. 
Clark. Opinion by Miller, J. 

(Decided March 3, 1884.] 


CHALLENGE TO JURORS—ACCUSED MUST BE PRESENT 
—HEARSAY—CONFESSIONS MADE WHEN IN CUSTODY— 
STATUTES REGULATING PROCEDURE NOT EX POST 
FAcTo.—(1) The trial in Utah by triers appointed by 
the court, of challenges of proposed jurors in felony 
cases, must be had in the presence as well of the court 
as of the accused; and such presence of the accused 
cannot be dispensed with. Criminal Code of Proce- 
dure, §§ 218, 239, 241-253. The natural life, says Black- 
stone, ‘‘ cannot legally be disposed of or destroyed by 
any ndividual, neither by the person himself, nor by 
any otherof his fellow creatures, merely upon their 
own authority.” 1 Bl. Com. 133. The public has an 
interest in his life and liberty. Such being the rela- 
tion which the citizen holds to the pubjic, the Legis- 
lature has deemed it essential to the protection of one 
whose life or liberty is involved in a prosecution for 
felony, that he shall be personally present at the trial, 
that is, at every stage of the trial when his substantial 
rights may be affected by the proceedings against him. 
If he be deprived of his life or liberty without being 
so present, such deprivation would be without that 
due process of law required by the Constitution (2). 
The rule that hearsay evidence is incompetent to es- 
tablish any specific fact which in its nature is suscepti- 
ble of being proved by witnesses who speak from their 
own knowledge, reaffirmed. 7 Cranch, 295. (3) A con- 
fession freely and voluntarily made is evidence of the 
most satisfactory character. But the presumption 
upon which weight is given to such evidence, namely, 
that an innocent man will not imperil his safety or 
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prejudice his interests by an untrue statement, ceases 
when the confession appears to have been made, either 
in consequence of inducements of a temporal nature 
held out by one in authority, touching the charge pre- 
ferred, or because of a threat or promise made by, or 
in the presence of such person, in reference to such 
charge. A confession made toan officer will not be 
excluded from the jury merely because it appears that 
the accused was previously in the custody of another 
officer; and the court will not, asa condition precedent 
to the admission of such evidence, require the prosecu- 
tion to call the latter, unless the circumstances render 
it probable that the accused held a conversation with 
the first officer upon the subject of a confession, or 
justify the belief of collusion between the officers. 1 
Greenl. Ev., §215; 1 Archbold Cr. Pl. 125; 1 Phillips’ 
Ev. 533-4; Starkie Ev. 73; 1 Leach, 263; Rex v. Clewes, 
4 Carr. & Payne, 221. (4) A statute which simply en- 
larges the class of persons who may be competent to 
testify, is not ex post facto in its application to offenses 
previously committed. Such alterations relate to 
modes of procedure only which the State may regulate 
at pleasure, and in which no one can be said to have a 
vested right. See Kring v. Missouri, 107 U. S. 221; 27 
Alb. L. J. 347; 45 Am. Rep. 541. opt v. Territory of 
Utah. Opinion by Harlan, J. 
[Decided March 3, 1884.] 

[As to last point, see also 4 Crim. L. Mag. 715; 46 
Cal. 114.—Epb. A. L. J.] 


PUBLIC LANDS—DISPOSITION OF IN SATISFACTION OF 
MILITARY LAND WARRANTS, NOT A ‘“‘SALE”’ ENTIT- 
LING STATE TO PERCENTAGE—PRACTICAL CONSTRUC- 
TION OF STATUTE.—Under the act of March 3, 1845, ch. 
76, relating to the admission of Iowa into the Union, 
or the act of April 18, 1818, ch. 67, for the admission of 
the State of Illinois into the Uuion, by which “five 
per cent of the net proceeds’’ of public lands lying 
within the State, and afterward ‘‘sold by Congress,” 
shall be reserved and appropriated for certain 
public uses of the State, the State is not entitled 
to a percentage on the value of lands disposed of by 
the United States in satisfaction of military land war- 
rants. Lands disposed of by the United States in 
satisfaction of military land warrants are not sold, 
within the meauing of the statutes upon which the 
petitioners rely. A sale, in the ordinary sense of the 
word, is a transfer of property for a fixed price in 
money or its equivalent. When property or money is 
transferred or paid as a compensation for 
service, the property or movey may be said 
to be the price of the service; but it can 
hardly be said that the service is the price of the 
property or money, or that the property or money is 
sold to the person performing the service. Nor can it 
be said that the pay of an officer or soldier in the army 
or navy is sold to him by the government in consider- 
ation of a price paid by him. Land or money, other 
than current salary or pay, granted by the govern- 
ment to aperson entering the military or naval ser- 
vice of the country has always been called a bounty; 
and while it is by no means a gratuity, because the 
promise to grant itis one of the considerations for 
which the soldier or sailor enters the service, yet it is 
clearly distinguishable from salary or pay measured 
by the time of service. For example, it was held by 
Lord Mansfield and the Court of King’s Bench in 1784, 
that though the master of an apprentice was entitled 
by the act of Parliament of 2& 3 Anne, ch. 6, § 17, to 
the wages of his apprentice enlisting into the navy, yet 
the apprentice’s share of prize money belonged to him- 
self, and not to his master, because it was not wages, 
but the bounty of the crown. Carsan v. Watts, 3 Doug. 
350; Eades v. Vandeput, 4id.1. Upon like grounds, 
it has been held that bounty money paid by the United 





States, or by a State, city or town, upon the enlist- 
ment of a minoras asoldier, during the recent war, 
belonged tohim,and not to his father or master. 
Banks v. Conant, 14 Allen, 497; Kelly v. Sprout, 97 
Mass. 169. See also Alexander v. Wellington, 2 Russ. 
& My. 35, 56,64. When each of these acts speaks of 
lands “sold by Congress,” ‘‘five per cent of the net 
proceeds’? of which shall be reserved, and be ‘“*dis- 
bursed”’ or ‘‘appropriated’’ for the benefit of the 
State in which the land lies, it evidently has in view 
sales in the ordinary sense, from which the United 
States receive proceeds, in the shape of money payable 
into the treasury, out of which the five per cent may 
be reserved and paid to the State; and does not intend 
to include lands promised and granted by the United 
States as a reward for military service, for which 
nothing is received into the treasury. The question 
depends upon the terms in which the compact between 
the United States and each State is expressed, and not 
upon any supposed equity extending those terms to 
cases not fairly embraced within their meaning. The 
conclusion to which the court is brought, upon a con- 
sideration of the language of the statutes relied on, 
and of the nature of the subjects to which they refer, 
accords with the contemporaneous and uniform con- 
struction given to them by the executive officers 
charged with the duty of putting them in force. If 
the court had a doubt of the true meaning of their 
provisions, this practical construction would be en- 
titled to great weight. Edwards v. Darby, 12 Wheat. 
206; United States v. State Bank of North Carolina, 6 
Pet. 29; United States v. McDaniel, 7 id. 1; Surgett v. 
Lapice, 8 How. 48; Smythe v. Fiske, 23 Wall. 374; 
United States v. Moore, 95 U. 8. 760; United States v. 
Pugh, 99 id. 265; Swift Co. v. United States, 105 id. 691, 
695. Appeals dismissed. United States v. Watkins, 
97 U.S. 219, distinguished. Matter of Iowa and Illi- 
nois. Opinion by Gray, J. 

(Decided March 3, 1884.) 


TAXATION—ABATEMENT OF TAX NOT REVOCABLE.— 
Where an abatement of taxes due froma distillery is 
once made by the secretary of the treasurv, he has no 
authority to revoke such abatement and hold the obli- 
gors upon the distillery bond liable for such tax. 
United States v. Alexander. Opinion by Woods, J. 


JURISDICTION — STIPULATION OF PARTIES CANNOT 
GIVE.—In an action upona policy of marine insurance 
the amount of insurance with interest would not ex- 
ceed $4,800, but it was stipulated between the parties 
that if judgment was entered for plaintiffs it should 
befor the amount of %5,010. Held, that an appeal 
would not lie to this court. Parties cannot stipulate 
in contradiction to the pleadings in order to give juris- 
diction. It was decided in Lee v. Watson, 1 Wall. 339, 
that ‘‘in an action upon a money demand, where the 
general issue is pleaded, the matter in dispute is the 
debt claimed, and its amount, as stated in the body of 
the declaration, and not merely the damages alleged, 
or the prayer for judgment at its conclusion, must be 
considered in determining whether this court can take 
jurisdiction ona writ of error sued out by the plaint- 
iff.’’ Such is now the established rule. Schacker v. 
Hartford Fire Ins. Co., 938 U. 8. 241; Gray v. Blanch- 
ard, 97 id. 565; Tintsman v. National Bank, 100 id. 6; 
Banking Association v. Insurance Association, 102 id. 
121; Hilton v. Dickinson, 108 id. Webster v. Buffalc 
Ins. Co. Opinion by Waite, C. J. 


JURISDICTION—WHEN JOINDER OF JUDGMENTS CAN- 
NOT GIVE.—The rule is well settled that distinct judg- 
ments in favor or against distinct parties, though in 
the same record, cannot be joined to give this court 
jurisdiction. The whole subject was fully considered 
in Ex parte Baltimore & Ohio R. Co., 106 U. S. 55, 
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Farmers’ Loan & Trust Co. v. Waterman, id. 265; 
Adams v. Crittenden, id. 576; Schwed v. Smith, id. 
188. Tupper v. Wise. Opinion by Waite, C. J. 


CONTRACT — PERFORMANCE PREVENTED BY THE 
GOVERNMENT—DAMAGES—LOSSES AND EXPENDITURES. 
Losses and expenditures incurred by a contractor in 
the fair endeavor to perform a contract made with 
the government when the government stopped the 
performance of the contract, are recoverable as dam- 
ages, and thereis no presumption that the expendi- 
tures were unreasonable. The prima facie measure of 
damages for the breach of a contract is the amount of 
the loss which the injured party has sustained thereby. 
If the breach consists in preventing the performance 
of the contract, without the fault of the other party, 
who is willing to perform it, the loss of the latter will 
consist of two distinot items or grounds of damage, 
namely, first, what he has already expended toward 
performance (less the value of materials on hand); 
secondly, the profits that he would realize by perform- 
ing the whole contract. The second item, profits, 
cannot always be recovered. They may be too re- 
mote and speculative in their character, and therefore 
incapable of that clear and direct proof which the law 
requires. But when, in the language of Chief Justice 
Nelson, in the case of Masterson v. Mayor of Brook- 
lyn, 7 Hill, 69, they are ‘the direct and immediate 
fruits of the contract,”’ they are free from this objec- 
tion; they are then “‘ part and parcel of the contract 
itself, entering into and constituting a portion of its 
very elements; something stipulated for, the right to 
the enjoyment of which is just as clear and plain as to 
the fulfillment of any other stipulation.’ Still in 
order to furnish a ground of recovery in damages, 
they must be proved. If not proved, or if they are of 
such aremote and speculative character that they 
cannot be legally proved, the party is confined to his 
loss of actual outlay and expense. This loss however 
he is clearly entitled to recover in all cases, unless the 
other party, who has voluntarily stopped‘ the per- 
formance of the contract, can show the contrary. See 
also Planche v. Colburn, 5 C. & P. 58; 8. C., 8 Bing. 14; 
Masterton v. Mayorof Brooklyn, 7 Hill (N. Y.), 61; 
Goodman v. Pocock, 15 Q. B. 576; Hadley v. Baxen- 
dale, 9 Excheq. 341; Fletcher v. Tayleur, 17 C. B. 21; 
Smeed v. Ford, 1 El. & El. 602; Inchbald v. Western 
Coffee Co., 17 C. B. (N. 8.) 733; Griffin v. Colver, 16 N. 
Y. 489. United States v. Behan. Opinion by 
Bradley, J. 


JUDICIAL SALE—SETTING ASIDE RESALE—SETTING 
ASIDE AND REINSTATING—DAMAGES—USE OF PROP- 
ERTY.—Property was sold to H., by order of a court 
of bankruptcy. He not paying forit,the court,without 
notice to him, vacated the order of sale, and made an 
order selling it to C., who paid for it,and went into 
possession of it. Afterward, on review, the sale to C. 
was set aside, and the sale to H. reinstated. H. hav- 
ing paid for the property, received possession of it, 
and afterward the money paid by C. was repaid to 
him, held, that C. was not liable to pay to H. the 
profits derived by him from the use of the property 
while he had it. Conrov. Crane. Opinion by Blatch- 
ford, J. 


———__>——__— 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 
PARTNERSHIP—REAL ESTATE—DEBTS OF PARTNER- 
sHitp.—Real estate purchased with partnership funds 
for the use of the partnership and used in the partner- 
ship business, is in equity regarded as assets of the 





* To appear in 59 New Hampshire Reports. 





partnership, and will be applied to the liquidation of 
partnership in preference to individual liabilities, 
Fairchild v. Fairchild, 64 N. Y. 471; Dyer v. Ulark, 5 
Metce. 562; Jarvis v. Brooks, 27 N. H. 37, 67; Cilly y. 
Huse, 40 id. 358; Parker v. Bowles, 57 id. 491, 495, 
Messer v. Messer. Opinion by Clark, J. 


HEIRS—WHEN DOES NOI INCLUDE HUSBAND.—The 
word “heirs,” in its technical common-law significa- 
tion, does not necessarily embrace all who would share 
in the personal estate under the statute of distribu- 
tions; and a bequest to the heirs of a deceased wife 
does not include her surviving husband, unless it ap- 
pears from other parts of the will that such was the 
intention of the testator. Keteltas v. Keteltas, 72 N. 
Y. 312; Luce v. Dunham, 69 id. 56; Cleaver v. Cleaver, 
39 Wis. 96; Esty v. Clark, 101 Mass. 36; Lord y. 
Bourne, 63 Me. 368. Welkins v. Ordway. Opinion by 
Clark, J. 


EASEMENT—RIGHT OF WAY—HOW MAY BE USED.—A 
right of way, granted or reserved without limit of use, 
may be used for any purpose to which the land accom- 
modated by the way may naturally and reasonably 
be devoted. The owner of a way on land o 
another is limited in its use to the terms of the grant 
from which the way is derived. If granted for one 
purpose he cannot use it for another. French v. Mars- 
tin, 24 N. H. 440; Cowling v. Higginson, 4 Mee. & W. 
245; Kirkham v. Sharp, 1 Whart. 323; Wash. Eas. 185, 
186. But while the terms of the grant cannot be en- 
larged beyond their natural meaning, they will not be 
so narrowed as to prevent the beneficial use by the 
grantee of what is granted, in the manner and for the 
purpose fairly indicated by the grant. Senhouse vy. 
Christian, 1 T. R. 560; Russell v. Jackson, 2 Pick. 574, 
577. Abbott v. Butter. Opinion by Allen, J. 


CONVERSION — PLAINTIFF'S MONEY DEPOSITED IN 
DEFENDANT’S NAME—NO DEMAND NECESSARY TO MAIN- 
TAIN ACTION—STATUTE OF LIMITATIONS.—Where the 
defendant, at the request of plaintiff, deposited money 
of the plaintiff in a savings bank in the defendant's 
name, upon the understanding that the plaintiff was 
to have the money whenever she wanted it, but if 
she never wanted it, that it was to become the defend- 
ant’s money at the plaintiff's death, and the defendant 
afterward, without the knowledge or consent of the 
plaintiff, withdrew the money and converted it to her 
own use, an action for the recovery of the money can 
be maintained without a previous demand. In such 
case the statute of limitations runs from the time of 
the wrongful withdrawal of the money from the sav- 
ings bank. Giles vy. Merritt. Opinion by Clark, J. 


—_———— 


MICHIGAN SUPREME COURT ABSTRACT. 

DAMAGES—WHEN RIGHT OF ACTION ASSIGNABLE— 
BREACH OF WARRANTY—MEASURE.—The plaintiff sued 
in his own right and also as assignee, on an agree- 
ment made by defendant, on sale of an evaporator 
purchased by plaintiff and his assignor with 
“guaranty and warrant to work well.’’ The machine 
was tried but did not work satisfactorily, and was 
subsequently tendered back. ‘‘The question is made 
whether the claim was assignable, so as to enable the 
plaintiff to sue alone. We have no doubt it was. It 
has been several times held that rights to sue to re- 
cover damages for fraud or deceit are not assignable, 
Dickinson v. Seaver, 44 Mich. 624; S. C.,7 N. W. Rep. 
182; Dayton y. Fargo, 45 Mich. 153; 8. C., 7 N. W. 
Rep. 758; see Brush v. Sweet, 38 Mich. 574; but there 
is no doubt of the right to assign a claim like this. 
The statute provides that the assignee of ‘‘any bond, 
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note, or other chose in action, not negotiable under 
existing laws,’’ may sue upon it in his own name 
(How. St., § 7344), and we have held that even actions 
for torts, if they were such as would survive to the 
personal representatives, are within the statute, Final 
y. Backus, 18 Mich. 218; Brady vy. Whitney, 24 id. 154; 
Grant v. Smith, 26 id. 201; Finn v. Corbett, 36 id. 318; 
but the present is not acase sounding in tort, and it 
is within the reason of the statute‘as well as its*terms.”’ 
Felt v. Reynolds, ete. Opinion by Cooley, C. J. 


(Decided Feb. 8, 1884.] 


DAMAGES — RULE WHERE NO MALICE — SAME ON 
CONTRACT OR TORT — PROFITS—CHATTEL MORTGAGE— 
VOID FOR WANT OF FILING.—(1) There is a distinc- 
tion between actions on contract and of tort, where 
malice is an element, but where parties are litigating 
disputed rights in good faith and there is a choice of 
remedies, the rule of damages ought not to depend on 
the form of the remedy selected. Estimates of profits 
are generally so unreliable as to be worthless as a 
means of arriving at the actual damages, and cannot 
be so used in the present case. The plaintiff delayed 
the replevy of the mill for three months, and he 
claimed on the trial to recover as damages the profits 
he might have made in the interval. The defense ob- 
jected to the proofs offered, and referred to the decis- 
ions in Allis v. McLean, 48 Mich. 428; S. C., 12 N. W. 
Rep. 640, and McKinnon v. McEwan, 48 Mich. 106; S. 
C., 11 N. W. Rep. 828, as authority against them. 
These cases are said not to be applicable, because they 
were suits upon contract, while the present is a suit 
sounding in tort. A distinction is undoubtedly to be 
taken between actions upon contract and actions of 
tort, in all cases where malice, express or implied, is 
an element; but where parties are in good faith liti- 
gating disputed rights, and there is a choice of reme- 
dies, the rule of damages ought not to depend upon 
the form of remedy the party has selected. This 
plaintiff elected to retake the property in an action 
sounding in tort; he might have waited until a sale 
and sued in assumpsit for the proceeds; but in either 
case the facts in controversy would have been the 
same, and the measure of damages ought to be by the 
samerule. The real question is, by what sale shall we 
with most certainty arrive at a knowledge of what 
they actually were? It was shown in the two cases 
just referred to that estimates of profits are generally 
so unreliable as to be worthless as a means of arriving 
at the actual damages; and in McKinnon v. McEwan, 
it is said that ‘‘the profits of running asaw-mill are 
proverbially uncertain, indefinite, and contingent. 
They depend on many circumstances, among which 
are capital, skill, supply of logs, supply and steadiness 
of labor, and one man may fail, while another pros- 
pers, and the same man may fail at one time and pros- 
per at another, though the prospective outlook seems 
equally favorable at both times. Estimates of profits 
seldom take all contingencies into the account, and are 
therefore seldom realized; and if damages for breach 
of contract were to be determined on estimates of 
probable profits no man could know in advance the 
extent of his responsibility. It is therefore very prop- 
erly held in cases like the present that the party com- 
plaining of a breach of contract must point out ele- 
ments of damage more certain and more directly trace- 
able to the jury than prospective profits can be.’’ (2) A 
mortgage of chattels or a conveyance intended as 
such, not accompanied by delivery and continued 
changes of possession, is void as against creditors of 
the mortgagor and subsequent purchasers in good 
faith, unless a true copy shall be duly filed. Good 
faith in the mortgagee does not protect the unrecorded 
transfer which comes under this statute. Haynes v. 
Leppig, 40 Mich. 607; Fearey v, Cummings, 41 id, 





383; S. C., 1 N. W. Rep. 946; Cooper v. Brock, 41 Mich. 
491;S. C., 2 N. W. Rep. 660; Sutton v. Rowley, 44 
Mich. 113; S. C., 6 N. W. Rep. 216; Anderson v. Bren- 
neman, 44 Mich. 198; S. C., 6 N. W. Rep. 222; Wallen 
v. Rossman, 45 Mich. 333; S. C.,7 N. W. Rep. 901. 
Talcott v. Crippen. Opinion by Cooley, C. J. 
(Decided Feb. 8, 1884.] 


AGENCY—EXCEEDING AUTHORITY — TITLE OF VEN™ 
DEE.— Where a husband, as agent for his wife, sells her 
goods upon terms not authorized by her the sale 
passes no title to the vendee (until ratification by the 
wife), and he cannot set up against the attaching cred- 
itors of the wife any claim that he cannot set up 
against her. Newburn v. Woods. Opinion by Camp- 
bell, J. 

(Decided Feb. 8, 1884.] 


DEED — BREACH OF COVENANT— PERSONAL CLAIM 
OF GRANTEE — SUBSEQUENT GRANTEE CAN ONLY 
SUE AS ASSIGNEE.—Where land is conveyed to a mar- 
ried woman by warranty deed, and there is a mort- 
gage on the land, which is paid off by the husband of 
the grantee, said grantee having previously conveyed 
the land to her husband by a deed with no covenants, 
the husband has no right to recover under the cove- 
nants of the first deed. The default of the mortgage 
gives the wife a personal claim against her grantor, 
which the husband could only claim as assignee, and 
the deed tothe husband conveyed only the land and 
not this claim. Nothing in the record indicates any 
intention to convey the claim. Post v. Campau, 42 
Mich. 90; 3 Neb. Rep. 272, distinguished. Davenport v. 
Davenport. Opinion by Cooley, C. J. 

Decided Feb. 6, 1884.] 


—_——_~.>——_—_—_——- 


CORRESPONDENCE. 


In WESTMINSTER HALL. 
Editor of the Albany Law Journal: 
In my day the most conspicuous figure in Westmin- 


ster Hall was Lord,Chief Justice Cockburn. He was 
a little old man, with the most intellectual face I have 
ever seen—high, broad forehead, clear, brilliant eyes, 
and a most musical voice. His detractors said he was 
too fond of displaying his own powers, and too ready 
to take a strong view of one side of a case, but if there 
was some little foundation for these complaints, none 
could deny his rapidity of apprehension, clearness of 
thought and expression, and never-failing courtesy. 
His very faults arose from his desire to do justice. He 
could not sit on the bench a dummy and see the 
weaker made to appear the better reason to a befogged 
jury. Cockburn was generally admitted to be fa- 
cile princeps in the strongest Queen’s Bench Court that 
England has had for many years. 

His coadjutors were Blackburn, Lush, Mellor, Quain 
and Hannen. Blackburn, a master of the common 
law, profound and exact, but justly unpopular with 
the bar for his bullying tendencies and merciless treat- 
ment of unknown jurors, a fault the more inexcusable 
in one who had himself been promoted from obscurity 
to the bench. Lusk, a gentleman really beloved by 
all who practiced before him, modest and unassuming, 
but withal having a quiet dignity which stood him in 
far better stead than his colleague’s sneers and imper- 
tinences. Mellor, a sound, steady, thorough lawyer, 
rather prolix, but always equal to his work, and 
Quain and Hannen, both men who wanted yeurs 
rather than ability to make them equal in weight with 
their more prominent brethren. 

Outside the Queen’s Bench the two best known and 
ablest judges were Brett and Bramwell. Brett was 
reputed the best man on the bench for a shipping or 
commercial case, and Bramwell had a fame all his 
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own for strong common sense, and a rough, pithy way 
of putting things. Perhaps no judge was a more gene- 
ral favorite than Bramwell, both with the bar and the 
public, and none cared less for popularity. Then there 
was poor old Kelly, the chief baron, the wreck of a 
splendid advocate, now capable of nothing but “ words, 
words, words.”’ 

In the equity courts, which, by a legal fiction we may 
treat as being at Westminster, where indeed they sat 
once every term, Romilly’s somnolent tendencies 
were still an unforgotten jest, and his great successor, 
Jessel, was commencing that magnificent but too short 
lived career which remains the wonder and admira- 
tion of the English bar. Malins, an able lawyer, but a 
peppery and undignified judge, was constantly kicking 
up his heels, and sedulously kept up the title of his 
court as the ‘‘Chancery Bear Garden.’ Still he got 
through a heavy list every term, and has contributed 
no few well considered decisions to modern equity ju- 
risprudence. 

In appeal James and Mellish, the inseparable twins, 
delivered their constantly unanimous judgments, and 
James carried to its extreme the conversational style 
of argument, much to the bewilderment and disgust 
of the less ready members of the bar. Mellish geuer- 
ally confined his share in the spoken labors of the 
court to the words “I assent,”’ invariably following his 
colleague’s judgment. Notwithstanding these appar- 
ent defects, the decisions of this court always carried 
great weight, and were seldom reversed by the lords, 
both the lords justices being well known as lawyers of 
unexceptionable bearing.and ability. 

The House of Lords itself I only saw once in legal 
session. Jessel, then solicitor-general,was delivering 
his famous argument in the Mordaunt divorce case. 
Benjamin, if 1 remember rightly, was his opponent, 
and his little figure appeared to be utterly swallowed 
up in the full-bottomed wig which itis de rigueur to 
wear before their lordships. On the woolsack was the 
chancellor in lonely majesty. Immediately before him 
were three or fourcommon-law judges, wearing their 
huge wigs with an air of sulky resignation, and on the 
benches around in ordinary civilian*dress were the Law 
Lords Hatherly, Chelmsford, Selborne and one or two 
others whom I have forgotten. The whole scene was 
strangely like morning service in an empty cathedral— 
the full, sonorous tones of Jessel—the sacrificial vest- 
meuts of the judges, and the great spaces of blank 
emptiness in the gorgeous chamber, partially lit up in 
many columns by the morning sun struggling through 
the stained glass, whilst the law lords themselves, in 
their lounging attitudes and evident jauntiness, sug- 
gested the little group of dilettanti always to be found 
around the choir waiting for the anthem. 

I fear I have unconsciously trespassed upon your 
space. Possibly however the space trespassed on 
will be your waste-paper basket. Time will show. Any 
way here is a full stop to my scribble. A. B. M. 
PROVISION THAT LEGATEE CONTESTING WILL SHALL 

FoRFEIT HIs LEGACY. 
Editor of the Albany Law Journal: ' 

In answer to the inquiry of ‘‘ A Reader,”’ of Pough- 
keepsie, asking for arecent decision bearing on the 
question whether or not a clause in a will is valid, 
which provides that in case a legatee contests the will, 
such contestant shall forfeit his legacy, I beg leave to 
cite Jackson v. Westerfield, decided by Judge Van 
Vorst, of New York, in August, 1881, and reported in 
3 Law Bulletin, 83. 

In that case Judge Van Vorst held such a clause 
void, on the ground that it imposed a restraint upon 
proper inquiry into testamentary capacity, and the 
legal validity of dispositions of property. 


ALBANY, April 14, 1884, J. T. M. 





THE SPEAKERSHIP. 
Editor of the Albany Law Journal: 

As to the speakership of the House of Representa- 
tives, the facts are these: There have been twenty- 
nine speakers to the present time. They are classified 
as follows: One medical doctor, 1 merchant, 1 minis- 
ter, 2 journalists, 6 politicians, 18 lawyers. 

Of the lawyers re-elected, James K. Polk served two 
terms; Andrew Stevenson, four; and Henry Clay, five. 
Both Stevenson and Clay were re-elected more often 
than any other name on the list. 

The lawyers have had their share, Mr. Editor. 

ALBANY, April 14, 1884. R. W. THomas. 





COURT OF APPEALS DECISIONS. 


i. following decisions were handed down Tues- 

day, April 22, 1884: 

Judgment reversed, new trial granted, costs to abide 
event—Maria M. Miller, appellant, v. Varilla Mackenzie 
and another, administratrix, etc., respondents; Charles 
Stanford, assignee, appellant, v. Willston B. Lockwood, 
et al., respondent.——Order affirmed with costs— Wéil- 
liam Ashemoor, respondent, v. Samuel Emmert, appel- 
lant; in re petition of Edward Roberts to vacate, etc. ; 
in re application of George C. Genet, etc., Buffalo Lu- 
bricating Oil Co., limited, appellant, v. Charles M. Ev- 
erest, impleaded, respondent. Appeal dismissed — 
John C. Phillips et al., respondents, v. Cornelius A. 
Wortendyke, appellant. Motion to advance cause to 
date of filing first; return granted without costs.—Na- 
than Pakalinski, an infant, v. The N. Y. C. & H. R. 
Co. Denied without costs—Hebrew Free School As- 
sociation v. The Mayor of New York.— Motion to 
stay proceedings; denied without costs—William H. 
Hills v. The Peekskill Savings Bank. Motion to cor- 
rect remittitur; denied without costs—Jn re will of 
John Hancock. Motions for reargument; denied 
with costs—Josephine Todd v. Albert Weaver and oth- 
ers, executors; Mary Jane Peck v. futrick Caliahan. 
— Motion to put criminal case on calendar; granted. 
—The Feople v. Bernardino Carmano. Motion to 
correct remittitur. The court having ordered that the 
appeal be dismissed with costs, and not having ordered 
absolute judgment for the plaintiff, and the remittitur 
being unauthorized in the shape in which it was sent 
down, the court below, upon such terms as may seem 
just, in view of all the circumstances, is requested to 
cause the remittitur to be returned to this court, to 
the end that it may be made to conform to the decis- 
ion actually made—Susan A. Rogers v. The Village of 
Sandy Hill.—Motion to advance cause; granted 
without costs—A. Barton Hepburn, executor, v. Wil- 
liam H. Montgomery and others.—Motion to open de- 
fault; granted upon payment of $10 costs and the dis- 
bursements consequent upon the default, the printed 
papers to be served within ten days from the entry of 
this order—Erastus B. Searles vy. The Manhattan Ry. 
Co.—Motion to withdraw appeal; granted on pay- 
ment of costs and disbursements on appeal to the 
Court of Appeals, except the fee for argument— 
Thomas Vernon and others v. Albert Palmer.—Motion 
to correct remittitur; granted, and remittitur 
amended soas toread: ‘‘Judgment of the General 
Term of the Supreme Court is reversed, and that por- 
tion of the judgment of the Special Term appealed 
from to the General Term is reversed, and the com- 
plaint is dismissed as to all matters and claims as to 
which such appeal was taken, with costs to the appel- 
lants and to the guardian ad litem of the infant defend- 
ants, appellants.’’—Mary BE. Johnson, executriz, v. John 
J. Lawrence and others, trustees.——Motion to dismiss 
appeal; denied with $10 costs — Jn re estate of David 
M. Peyser.— Motion to set cause down for day cer- 
tain; denied, but counsel is permitted to submit brief 
in the pending cases within ten days, brief to be served 
upon counsel in these cases—Elisha Carpenter v. The 
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‘OURRENT TOPICS. 





\ JE very much regret that a bill has passed our 

Senate excusing a large class of our best citi- 
zens from jury duty. We speak of a bill excusing 
presidents, vice-presidents, cashiers and tellers of 
banks from jury duty. These certainly constitute 
a numerous and highly respectable and intelligent 
class. What reason can there be for excusing them? 
They are no more essential to the affairs of banks 
than scores of other classes are to other kinds of 
business. Indeed, it seems that they form a class 
peculiarly adapted to take one another’s places in 
their business in case any of them should be sum- 
moned on a jury. The vice-president is appointed 
to take the place of the president, and either can 
easily act as cashier, and the cashier can act as 
teller, if the occasion should arise. It is much 
more important to have such men liable to jury 
duty than it is to save bank officers trouble and an- 
noyance. These rich corporations and these well- 
salaried officials derive their safety and ease from 
the society which protects them, and they owe so- 
ciety some duty in return. One of the greatest de- 
fects in our jury system is ‘the excusing of the bet- 
ter classes from the performance of jury duty. This 
practice has been growing insensibly, until a very 
large portion of the best material is unavailable for 
this purpose. This is a short-sighted policy. The 
community ought to excuse an entirely different 
class of men, and ought to insist on the services of 
the best. If the Berner jury at Cincinnati had been 
composed of such citizens as our struck juries are 
drawn from, there would have been no such verdict, 
and no riot, and Cincinnati would lave been saved 
some millions of dollars, which the bankers will 
now be compelled to help to pay. We know it is 
very annoying to such gentlemen to be dragged 
from their comfortable chairs in their luxurious of- 
fices to sit in stuffy court-rooms, and to listen to 
the story of revolting or ignoble crimes or petty 
quarrels among their neighbors; and yet if these 
same gentlemen should have suits of their own they 
would think it very hard that their interests should 
be put to the arbitration of our average jurymen, 
and would wag their heads sadly over the corrupti- 
bility and ignorance of our juries, and the general 
degeneracy of our institutions. There are very few 
who ought to be excused from jury duty. We 
would excuse physicians because their places can- 
not well be supplied to their patients; we would 
excuse clergymen and lawyers and policemen be- 
cause they are not fit, and we do not at this moment 
think of anybody else whom we would excuse, un- 
less it may be firemen and teachers in public 
schools. We may depend upon it, the radical 


reformation that our jury system needs is to puta 
better class of men into the box. 


Vor. 29— No. 18. 





The New York Times shows that there are in the 
city of New York only 15,450 persons liable to jury 
duty. Of 5,646 members of the produce, cotton, 
stock and petroleum exchanges, less than five per 
cent are liable. Seventy thousand escape by not 
having the property qualification, 30,000 by physi- 
cal disability, and 20,000 by military service. The 
Times well says: ‘‘If jury service is to be handed 
over to the ignorant, the vicious, and the dissatis- 
fied, the day will soon come when other cities will 
be taught the lesson which Cincinnati has learned.” 


It is very gratifying to see that the recent Repub- 
lican convention at Utica nominated Judges An- 
drews and Rapallo for re-election to the Court of 
Appeals. These gentlemen are the only remaining 
members of the court elected fourteen years ago. 
Four are dead and one has resigned. These two 
deserve re-election for every conceivable reason — 
excellent abilities, long experience, pure character, 
toilsome and devoted public service. They differ 
in politics, and this renders the action of the con- 
vention one of the most hopeful signs of the times. 
It looks as if politicians were earnestly desirous of 
freeing judicial nominations from party influences. 
Such was the design of the judiciary act under 
which this court was constituted in 1870, by which 
the party in the minority was represented by two 
judges. If these two nominees should be re-elected 
the bench would stand four Democrats to three Re- 
publicans, which certainly would not be an unfair 
proportion in any event. We believe that politics 
have had as little influence as possible upon this court 
from the foundation, and we rejoice that the party 
managers have had the grace to recognize the fact. 
It is taken for granted that the Democratic conven- 
tion will do likewise. They could not decently do - 
otherwise, and we shall not permit ourselves to 
doubt concerning their action. 


We do not see that any scheme has been suggested 
to our Legislature for the relief of the Court of 
Appeals cafendar. The court stand as much in need 
of relief as General Gordon does. Municipal re- 
forms and codifications have perhaps cast this mat- 
ter temporarily out of mind, but it is only a little 
1ess important than these measures. It is rather 
more important than the robe question. The court 
can no longer keep up with its business. It must 
be enabled to do so, or the public interests and the 
cause of justice will suffer great detriment. Whose 
business is it to attend to this matter? Where is 
the New York City Bar Association, so interested 
in codification and in robes? Here is an excellent 
opportunity for it to do something useful. What- 
ever measure is suggested will probably necessitate 
a constitutional amendment, and this cannot be 
acted on until it has been approved by two succes- 
sive Legislatures. It is rather late, but still per- 
haps not too late for action this session. At all 
events there is no excuse for not maturing some 
scheme for action next winter. If we do not see 
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some signs of movement in the matter soon, we 
shall call Mr. Bergh’s attention to it. 


We had fondly hoped that we had heard the last 
about the robes, but a correspondent in another col- 
umn desires to argue after decision, and as we be- 
lieve in the greatest liberty to the greatest number, 
we give him place. The American Law Review says 
of us: ‘‘Our Albany brother is progressive. He 
pleads earnestly for the codification of the common 
law; and now we notice that he has joined hands 
with Sister Bradwell in advocating the right of 
women to be admitted tothe bar. * * * Hav- 
ing assisted in putting the judges of the New York 
Court of Appeals into female attire, it is quite con- 
sistent that our Albany brother should now take up 
the cudgel in behalf of the right of the enslaved 
sisterhood to earn their living by practicing at the 
bar.” And yet they are talking of putting gowns 
on the judges in Pennsylvania. For ourselves we 


think that allowing gowns at the bar is much more |. 


important than putting them on the bench. 


The American Law Review says: ‘‘One of the 
Canadian law journals, the name of which has 
slipped our mind, is in ecstacies over the fact that 
the AtBany Law JournaL has admitted into its 
columns an article written by a Canadian barrister. 
The article in question was written by R. Vashon 
Rogers, Jr., on the subject of ‘ Upstairs and Down- 
stairs Tenants.’ It was reprinted in the Jrish Law 
Times.” The Review should also remember that 
Mr. John D. Lawson, of St. Louis, one of the best 
known and most excellent of the law writers of our 
day, a frequent contributor to this journal, and also 
to the Review, is a Canadian by origin. But 
doubtless the Review will say, as Johnson said 
of the Scotch, that much may be done with a 
Canadian if he is caught young. 


We call attention to a striking article in another 
column, on the Abolition of Oaths, by Mr. Louis 
Claude Whiton. On this topic, the American Law 
Review, quoting some recent remarks of ours, ob- 
serves: ‘‘'The difficulty which surrounds the ques- 
tion lies deeper than the criticism of the ALBANY 
Law JournaL. It is that bigotry and intolerance 
have excluded from the witness-stand a great many 
honorable and conscientious men, in whose minds 
an oath as administered amounts to no more than a 
declaration that the witness will tell the truth; and 
thereby the cause of justice is deprived of their 
testimony, and they themselves are denied the priv- 
ilege of vindicating their rights by their own testi- 
mony, which privilege is accorded to the most su- 
perstitious and dishonest believer who is willing to 
take an oath. Take, for instance, such a state of 
the law as exists in Pennsylvania, unless it has been 
recently repealed. A judge in Philadelphia adopted 
arule of excluding a witness on the ground of a 
want of religious belief, which rule would exclude 





a judge of long service on the Federal bench, 
whom we happen to know, and admit to the wit- 
ness-stand the most ignorant and depraved negro 
that can be found on the deck of a Mississippi 
steamboat. When Garibaldi died, and his red shirt 
was taken off, there were found upon his body the 
scars of thirteen wounds, every one of which had 
been received in fighting battles for the rights of 
man. The laws of England, of Canada, and of 
Pennsylvania, would have excluded that man from 
the witness-stand, and would, at the same time, 
have admitted to the witness-stand the most de- 
praved scoundrel that had ever been turned out of 
a penitentiary. Such laws are a reproach to the 
age in which we live.” This is a matter of serious 
moment, and we must postpone the expression of 
our own views. 


—_»>—__——__ 


NOTES OF CASES. 

N Beardsley v. City of Hartford, Connecticut Su- 
preme Court of Errors, 1883, 17 Rep. 520, it 
was held that open basement descents, being neces- 
sary to business buildings, the failure of a city to 
erect barriers in front of them is not negligence, 
and the city is not liable to a passer who without 
negligence falls down such a descent. The court 
said: ‘‘ Is a city bound to maintain a railing in 
front of the numerous basements and basement 
steps that line its business streets ? Such basements 
are used in every populous city for business pur- 
poses of almost every kind. Ina large city like 
New York the first story of almost every business 
block is reached by steps, that extend to the line of 
the street, while on each side of them are steps 


leading down to offices in the basement. What is 
the duty of the city with regard to them? There is 


no practicable way of perfectly protecting the pub- 
lic but by arailing in front of them. Can it be 
regarded as the duty of a city to maintain such a 
railing? Are we to apply to the case without qual- 
ification the same rule that would be applied to a 
pit hole, like the cellar of a burned building, ad- 
joining a sidewalk, where a railing would cause no 
inconvenience to the owner of the property? It is 
a well-settled rule that the law varies with the 
varying reasons on which it is founded. This is 
expressed by the maxim, ‘cessante ratione, cessat ipsa 
lex.’ This means that no law can survive the rea- 
sons on which it is founded. It needs no statute to 
change it; it abrogates itself. If the reasons on which 
a law rests are overborne by opposing reasons, 
which in the progress of society gain a controlling 
force, the old law, though still good as an abstract 
principle, and good in its application to some cir- 
cumstances, must cease to apply as a controlling 
principle to the new circumstances. People collect 
in cities in large part for purposes of traffic, and to 
these purposes the central and most crowded streets 
of a city are almost wholly devoted. Must not the 
necessities of this business furnish the law that shall 
determine the ‘action of the city in the matter of 
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barring cut the public, for the sake of the safety of 
travellers, from those places below the level of the 
sidewalk that the business of the city absolutely re- 
quires should be kept easily accessible? There are 
special dangers all along a city street, for an unwary 
foot passenger, that do not exist in country towns. 
The projecting steps against which a pedestrian can 
so easily stumble in the night and be hurt, the hitch- 
ing-posts, ‘posts for awnings, the very curb-stone over 
which he could so easily trip, with the lower level 
of the gutter into which he could so easily be carried 
by a misstep, the occasional necessary descent of a 
steep place by steps, the projecting buttresses of 
buildings against which he might run — all needing 
but a slight deflection from the central part of the 
walk, which one would be very likely to make in a 
dark and stormy night — all these things, present- 
ing dangers rarely found in a country village, and 
dangers to which the larger population makes the 
aggregate of exposure much greater, a city does not 
attempt, and is not expected, to provide against. 
They are necessary features of a city, and the peril 
a necessary incident of city life. The open base- 
ment descents are as necessary to the business of the 
city as the open and unprotected wharves of a sea- 
port are to its commerce. The principle we are 
laying down is only the old established one, that 
the city must have been guilty of negligence in 
leaving a basement entrance unprotected, before it 
can be liable for an injury happening by reason of 
it. If the erection of a barrier in front of such an 
entrance is what the city has no right to do, or if, 
having the right, it is what it cannot reasonably be 
expected to do, then there is no negligence in the 
omission to do so. 8 R. I. 349; 35 N. H. 52; 4 
Cush. 299.” 





In Louisville, C. & L. R. Co. v. Sullivan, Ken- 
tucky Court of Appeals, February 28, 1884, the 
plaintiff while drunk got on the defendant’s railway 
train, and refusing or failing to pay his fare, was 
put off by the conductor in the snow, and by ex- 
posure to the cold was severely frozen and lost sev- 
eral of his toes and fingers. A recovery was main- 
tained. The court relied on the doctrine of Jsbel v. 
New York, etc, R. Co., 27 Conn. 393, where it is 
said: ‘A remote fault in one party does not, of 
course, dispense with care in the other. It may 
even make it more necessary and important if thereby 
a calamitous injury can be avoided, or an unavoid- 
able calamity essentially mitigated. Common justice 
and common humanity, to say nothing of law, de- 
mands this; and it is no answer forthe neglect of it to 
say that the complainant was first in the wrong,since 
inattention and accidents are to a greater or less ex- 
tent incident to human affairs. Premature remedies 
must therefore always be proportioned to the case 
in its peculiar circumstances — to the imminency of 
the danger, the evil to be avoided, and the means 
at hand to avoid it. And herein is no novel or 
strange doctrine of the law, it is as old as the moral 
law itself, and is laid down in the earliest books on 





jurisprudence. A boy enters a door yard to find 
his ball or arrow, or to look at a flower in the gar- 
den; he is bitten and lacerated by a vicious bull 
dog; still he is a trespasser, and if he had kept away 
would have received no hurt. Nevertheless is not 
the owner of the dog liable? A person is hunting 
in the woods of, or crossing a pasture of, his neigh- 
bor and is wounded by a concealed gun. Is he in 
such case remediless because he is there without 
consent? Or an intoxicated man is lying in the 
travelled part of a highway, helpless if not uncon- 
scious; must I not use care to avoid him? May I 
say that he has no right to incumber the highway, 
therefore carelessly continue my progress regardless 
of consequences? Or if such man has taken refuge 
in a field of grass, or hedge of bushes, may the 
owner of the field, knowing the fact, continue to 
mow on, or fell trees as if it was not so? Orif the 
intoxicated man has entered a private lane or by- 
way, and will be run over if the owner does not 
stop his team, which is passing through it, must he 
not stop them? It must be so that an unnecessary 
injury negligently inflicted in these and kindred 
cases is wrong and therefore unlawful. If assailed, 
aman may do what is necessary to defend himself 
against the assault, but he may not become himself 
the assailant. He may defend his property, but he 
may not in doing it make use of unnecessary vio- 
lence, and cease to use all care as to the injury he 
inflicts. The duties which men owe to each other 
in society are mutual and reciprocal, and faulty con- 
duct on the part of another never absolves one from 
their obligations, though such conduct may mate- 
rially affect the application of the rule by which this 
duty is to be determined in the particular instance.” 
The court also cited Johnsonv. C., R. I. & P. R. 
0o., 58 Iowa, 848; Kline v. C. P. R. R. Co., 87 Cal. 
400; Wigmire v. Wolf, 52 Iowa, 533. 


In Conkling v. Ridgely, Mllinois Supreme Court, 
March 26, 1884, 18 Cent. L. J. 334, it was held that 
‘* vacation ” means the period between the final ad- 
journment of the court and the beginning of the 
next term, and does not apply to an adjournment 
even for a month in the same term. The court 
said: ‘*‘ Words and phrases in a statute, the mean- 
ing of which have been ascertained, are, when used 
jn a subsequent statute, to be understood in the same 
sense. Potter’s Dwarris, 274. If therefore the 
words ‘‘in term time and vacation ” at the time they 
were incorporated into the statute had a well-known 
legal meaning it will be presumed that the Legisla- 
ture intended that they should be used in that sense. 
In Jacobs, Dictionary, vol. 6, p. 323, the author de- 
fines vacation as follows: ‘Is all the time between 
the end of one term and the beginning of another; 
and it begins the last day of every term as soon as 
the court rises,’ Bouvier, vol. 2, p. 619, defines the 
word ‘ vacation ’ as follows: ‘ That period of time be- 
tween the end of one term and beginning of an- 
other.’ In speaking of the word ‘ term’ the same 


author says: ‘The whole term is considered as but 





344 


THE ALBANY LAW JOURNAL. 








one day, so that the judges may at any time during 
the term revise their judgments.’ These definitions 
of the words used are in harmony with those given 
by other law writers; indeed no writer that we have 
examined gives any other or different meaning of 
the terms used, and we think it may be safely said 
that the words, at the time the statute was adopted, 
had a well-known legal meaning. But aside from 
this view of the question it seems to be well settled 
by decisions of courts that vacation when used in 
reference to courts is that time between the end or 
final adjournment of a term and the beginning of 
another. In Mechanics’ Bank of Alexander v. Withers, 
6 Wheat. 106, where the regular term began on 
the third Monday in April and continued until the 
16th of May, when it adjourned to the fourth 
Monday of June, it was held that the adjournment 
from the 16th of May to the fourth Monday in 
June was but a continuation of the April term. 
The same doctrine was announced in Commonwealth 
v. Sessions of Norfolk, 5 Mass. 436, where it is said: 
‘It is well understood by the people generally that 
a court holden by adjournment is not a new term 
but a continuance of the former term of court, and 
it is not infrequent for courts of sessions to adjourn 
for the accommodation of persons having business 
in it.’ In Leil v. Commonwealth, 9 Wall. 200, it was 
held that a day to which a court was adjourned is 
a part of the same term at which the adjournment 
was made. In Sanger v. Bryson, 10 Kans. 200 it 


was held that an adjourned term of court is in no 
proper sense an independent distinct term, but 
merely a prolongation — a continuance of that al- 


ready begun. In Smith v. Smith, 17 Ind. 75, an ad- 
journed term was neld to be a part of the regular 
term. Under § 35 of ch. 87, R. L. 1874, the Circuit 
judge had authority to adjourn from day to day or 
to any day not beyond the first day of the next term 
of court, and the adjournment shown by the record 
was authorized by this statute. But we are satis- 
fied that the adjournment from December 27 to 
January 29 did not close the term, nor was the in- 
terim a vacation within the meaning of the statute. 
The interim could not be vacation, as the fall term 
of court had not ended, no final adjournment of the 
term had taken place, and hence vacation had not 
commenced. If there was a vacation here, and the 
clerk authorized to act because the court had ad- 
journed for a period of thirty-two days, for the same 
reason and upon the same principle he might act if 
the adjournment was but for ten days or one day, 
or even one hour. We do not think the statute will 
bear such a construction.” 


—_——_—__-_>__—— 


THE ABOLITION OF OATHS. 

EN are by nature conservative. The principle upon 

which a Chinaman persists in using wooden 

ploughs, because what was good enough for his fore- 

fathers must be good enough for him, is the same prin- 

ciple that influences all of us more or less. We urge 

reform, we promise reform, but we hesitate to execute 
reform when the change is radical. 





For this reason it is difficult for us to decide, free 
from prejudice, the question whether or not vaths ju- 
dicial and extra judicial are useful in furthering the 
ends for which they were designed. The presumption 
which always, and indeed properly, exists in favor of 
a long-established custom must be combatted and 
overcome. 

Tue History oF OATHS. 

We find records of the administration of oaths in 
the Old Testament. Demosthenes swore a solemn 
oath by the dead of Marathon. The Athenians were 
accustomed to swear by their fathers’ heads. 

Grotius says in his work De jure belli et pacis: ‘* Apud 
omnes populos, et ab omni evo, circa pollicitationes, 
promissa et contractus, maxima semper vis fuit juris 
jurandi.” 

To again quote from a Latin author: Cicero also 
lends his testimony tothe utility of oaths in his day 
and generation by writing: ‘‘ Nullum vinculum ad 
astringendam fidem jure jurando majores arctius 
esse voluerunt.”’ 

Our Saviour in effect took a judicial oath when Caia- 
phas, having said unto him: “I adjure thee by the 
living God that thou tell us whether thou be the 
Christ, the Son of God;’’ without objection he made 
answer. 

We must remember that social and political ques- 
tions to-day vary from the same questions yesterday, 
That which we are now to decide is whether oaths to- 
day serve the purposes for which they are employed. 
The forms of oaths have been many and varied. The 
oaths of the ancient Athenians and of Demosthenes 
have been referred to. There are numerous ex- 
amples of kings swearing by their sceptres. Some 
have held only one particular form of oath bind- 
ing, as Louis XI, who only considered himself 
bound when he swore by the golden image 
upon the hilt of his sword. The favorite oath of 
Louis XII was ‘ Le diable m’ emporte.”” Charles VIII 
swore ‘‘ par le jour Dieu,’’ while Francis I bound his 
contracts with the dignified oath_of ‘* La foi de gentil- 
homme.” 

Thus in form and character oaths have varied from 
the delicate form of the oath of the boyish Rosalind, 
whoswore “by my troth,and in good earnest,and so God 
mend me, and all pretty oaths that are not dangerous ;” 
to the terrible form of the oath that is to-day so fre- 
quently administered in an irreverent and flippant 
manner, ‘‘So help me God.’’ 

The expression “So help me God” 
traced by some writers to the Roman oath, 
“Ita me adjuvet Deus,” or the French, ‘Cen’ 
ait Diex.”’ Others have claimed for it, as well 
as for the Ltalian and French oaths above referred to, 
a Teutonic derivation. 

In the Scandinavian saga of Ulfliot, of the date of 
925, we find the following oath: ‘‘ Name I to witness 
that I take oath by the mighty law oath, so help 
me Frey, and Nidrdh, and Almighty Thor, as I shall 
this suit follow or defend or witness bear, or ver- 
dict or doom as I wit, rightest and soothest, and most 
lawfully.” From this a Scandinavian derivation is 
claimed for the phrase. Whatever may have been its 
origin, this we know: that it was in very early use in 
England, and in form hardly different from the form 
in which it is to-day administered. 

What does this signify, if it signifies any thing? “So 
help me God!” Some have held that it is only a 
prayer tothe Deity that He will assist the witness or 
jurator in speaking the truth. This explanation hardly 
seems adequate. 

The idea and general theory of an oath is that the at- 
tention of the one thus swearing is called to his alle- 
giance to the Deity, and to the fact that He wiil visit 
the perjurer with dire punishment in the after life; 


has been 
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and ‘So help me God ”’ is then a prayer that the jura- 
tor makes that, if he speaks not the truth, it is his de- 
sire that Almighty God may condemn him to eternal 
misery. It is a species of contract into which he 
forces his Maker. 

If we adopt the theological distinction between a 
venial and mortal sin this exclamation is the announce- 
ment of belief on the part of the witness that perjury 
isa mortal sin. Such is the awful meaning of this 
phrase. How thenis it employed? In the solemn 
manner in which it was intended to be adminis- 
tered? How many men, even among Christians, stop 
and consider the terrible import of this oath? 

The vigorous old writer, Jeremy Bentham, employs 
language in respect to this that seems aimost irrever- 
ent, but which he uttered no doubt in the most re- 
spectful manner. The modern oath makes “‘ man the 
legislator and judge, God the sheriff and executioner, 
man the despot, God his slave.” 


THE INUTILITY oF OATHS. 

Let us now consider the utility of oaths as adminis- 
tered to witnesses: The object to be gained by an oath 
isthe truth. In the examination of this phase of the 
subject the question arises, what are the primary in- 
centives to truth? These are four in number — natu- 
ral, social, religious and penal. It is easier to speak 
the truth than tellalie. Oneisasimple act of mem- 
ory; the other requires the power of invention, and, 
in order that we may escape detection, a very careful 
exercise of that power. It has been said that the same 
arguments would tend to impede the discovery of the 
whole truth, because of the imperfection of human 
memory. This criticism is not perfectly true,owing to 
the difficulties of sustaining all the secondary false- 
hoods that follow as a natural consequence from the 
first untruth. 

The second incentive to truth is the social sanction. 
The falsifier of the truth and bearer of false witness is 
viewed with contempt by all classes. ‘‘ There is honor 
among thieves” isan old proverb. No matter how 
low down in the social scale a man may be, he respects 
the truth in his fellow men, and views falsehood with 
loathing and disgust. 

The third incentive is the religious sanction; the 
feeling that we will be judged by our Maker if we bear 
false witness. 

The fourth incentive may be called the legal sanc- 
tion, or the penal incentive. It ls the fear of punish- 
ment if we testify falsely. 

Oaths, L have said, are administered to secure the 
truth in its purity. Let usexamine their application 
in the foregolng cases. They do not intensify the first 
or natural incentive. In the second case a man is viewed 
with contempt by his neighbors, not because he breaks 
an oath, but because he commit a sin against society, 
and thereby an injury to his fellow men. The fourth, 
the penal incentive, may be administered as well—nay, 
better, without an oath, than by means of one, as we 
will subsequently show. The administration of oaths 
then has for its object the intensification of the relig- 
ious sanction, and of that alone. 

There are, says Max Muller, three kinds of wit- 
nesses : 

First. Those who will speak the truth under all cir- 
cumstances. 

Second. Those who will, to attain their selfish pur- 
poses, lie whether sworn or not. 

Third. Those who would lie if not bound by an oath, 
but speak the truth when sworn. 

To the last class we must confine our considerations. 
Hogg, in Noctes Ambrosiane, thus speaks of an oath: 
“The power o’ an oath lies, no in reason, but in the 
imagination. Reason tells us that simple affirmation 


or denial should be aneuch atween man and man, but 
reason canna bind, or if she do passion snaps the chain. 





For ilka passion, sir, even a passion for a bead or a 
button, is as strong as Sampson burstin’ the withies. 
But imagination can bind, for she ca’s on her flamin’ 
ministers, the fears — they palsy strike the arm that 
would disobey the pledged lips, and thus oaths are 
dreadfu’ as Erebus and the gates o’ hell.” 

How can the State justify itself in appealing to the 
superstitions of the witness? You reply it does not do 
it; it appeals to the conscience of the witness. Then 
what right has the State to appeal to the religious 
scruples of the witness, and enforce its commands by 
spiritual penalties? 

There was a time when the church enforced its spir- 
itual obligations and beliefs by temporal punishment ; 
but this is now viewed as a past barbarism; and we 
blush whenever we consider that such deeds were done 
in the name of religion. 

‘““Why then,’’ says a writer in the Fortnightly Re- 
view, ‘are we slow to recognize the corresponding 
truth that secular obligations cannot be enforced by 
spiritual terrorism ?”’ 

I will not attempt to answer these questions, but 
will pass to the consideration of the inquiry whether 
this appeal to man’s conscience has the desired effect. 

The university oath, recently abolished in England, 
bound every student who entered the university to 
obedience to all the statutes and laws of the same. 

The statute books were full of obsolete, unrepealed 
laws, some of them ridiculous in their character, as for 
example, the law of Oxford, that Latin should always 
be spoken at table. None of the students who took 
the oath ever intended to keepit. There was the same 
appeal to the conscience in that case as in the case of a 
witness to-day in acourt of justice, and yet because 
the natural, social and penal incentives were wanting 
the matriculating students carelessly swore that which 
they never meant to perform; and for this reason the 
majority of the curates of the Church of England are 
to-day foresworn. It is the spirit, not the letter of the 
law, to which we should adhere, you reply. What is 
the spirit of the law? Must each one decide for 
himself? Should the spirit of casuistry enter into 
such a solemn appeal to the Deity ? 

Let us take another example, that of the oath 
of allegiance. It is related that Talleyrand swore 
thirteen times to his allegiance under various govern- 
ments. Why then is not the appeal to the conscience 
of man successful in these cases? Evidently because 
the social and penal incentives are wanting. 

According to the old English formula, every attor- 
ney upon being admitted, swore that “he would doe 
no falsehood, nor consent to any to be done in the 
court, and if he knew of any to be done he would give 
knowledge thereof unto his lord chief justice, or other 
his brethren, that it might be reformed; that he would 
delay no man for lucre or malice; would increase no 
fees, but would be contented with the old fees ac- 
customed; would plead no foreign plea, etc., and 
would not wittingly nor willingly sue, nor procure to 
be sued any false suit, nor give aide nor consent to the 
same.’’ Will any one claim thatthe standard of the 
bar was elevated by these oaths? The penal incentive 
to keeping them was wanting, and so they were hur 
riedly taken and then forgotten. 

This oath calls to mind the celebrated “et caetera 
oath’’ of 1640, which bound men to conform to the 
doctrines of the Established Church of England, and 
never to alter their opinions in regard to them. This 
oath, said ‘Sunset’ Cox, recently in the House of 
Representatives, ‘‘led, as most oaths lead, to subter- 
fuges, and reservations, prevarications and perjury. It 
raised up Baxter in religion and Pym in Parliament, 
and lost to the English church two thousand of its 
best ministers.” 

For another example consider the ridiculous en- 
forcement of an oath in the case of custom house deo- 
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larations. The social and penal incentives are want- 
ing, and false oaths may be taken with impunity, and 
so the custom’s officials knowing this make a mockery 
of the ceremony, and in many cases the notary takes 
the word of acustom house broker, that the witness 
has said, that he swears to the declaration, and upon 
this information alone, illegally sigus the jurat. 

Ido not desire to be accused of denying that the 
religious sanction of an oath does influence many peo- 
ple; but I do claim that it influences only those men 
who are religious, and whose word is truth. In all 
other cases if you remove the sanction of society to 
the truth, and the fear of punishment if false swear- 
ing is committed the influence of the appeal to the 
conscience of the man is naught. 

It is self evident that the administration of the oath 
resolves itself into an act of supreme folly unless the 
witness believes in future punishment. The courts 
and legislative bodies found that the old law, whereby 
the testimony of an atheist could not be received in 
evidence, tended to defeat the ends of justice, and al- 
lowed any man, who wished to avoid being a witness, 
an opportunity of so doing by declaring himself an 
unbeliever; and so, in some instances the restriction 
that an atheist shall not be received asa witness has 
been done away with, in all other cases it is ignored, 
and no inquiry is made into the religious belief of the 
witness. 

In the cases of Quakers, and any one who has con- 
scientious scruples about taking an oath the administra- 
tion of an oath may be omitted, and the witness may 
simply declare or affirm. 

The inadmissibility of the testimony of children, 
who know not the meaning of an oath is still enforced, 
and results frequently in a ridiculous parody of jus- 
tice, as for example an illustration recently appearing 
in ‘‘The Spectator.”’ 

“James Brace, another small boy, was then called 
and said he went to church and school. 

“Coroner. Do they teach you thatif you tella lie you 
will be punished? Yes. And if you tell a lie who 
will punish you? The policeman (laughter). But 
who will punish you hereafter if you tell a lie? No 
answer. Speak up and do not be afraid. No answer. 
Don’t you know? No. The coroner to the officer: take 
the book away. The witness’ deposition was then 
taken, and marked as not sworn.” 

It cannot be contended that the testimony of little 
James Brace, who was ignorant of future punishment 
is not as good as that of the infidel who denies the ex- 
istence of future punishment. 

As an illustration of the fact that the abolition of 
the oath would not tend to increase false witness may 
be taken the case of the Quakers, who refuse to swear 
at all, and whose treaties with the Indians, although 
the only ones not confirmed by an oath, are, it is 
claimed, the only treaties that were never violated. 

Therefore since the natural, the social, the penal, 
and the religious influence, are not strengthened by 
the administration of the oath, it is inutile and un- 
necessary. 


THE ADMINISTRATION OF OATHS A PosITIVE EvIL. 


In addition to this the following objections may 
be urged against the oath: 

First. The name of the Deity is dishonored, and 
blasphemed by the contempt, which invariably and 
necessarily grows out of the familiarity, which we feel 
toward an oath. Thus we see by an oath, the religious 
incentive to truth is weakened. 

Second. The deduction may be drawn from the ad- 
ministration of the oath, that there is a distinction be- 
tween a man’s word and his oath; that the violation of 
one isa venial sin, of the other a mortal sin; that 
without the enforcement of the oath, the testimony 








of a witness cannot be relied upon, but that the gen- 
eral tendency of man is to give false testimony. in 
this way the social incentive to truth is weakened. 

Third. The inadequacy of the punishment for per- 
jury, and the non-enforcement of the laws relating 
thereto tends to increase the crime of perjury. Hal- 
lam says that, ‘‘ Perjury was the dominant crime of 
the middle ages encouraged by the preposterous rules 
of compurgation, and by the multitude of oaths in the 
ecclesiastical laws.”’ 

Not a day passes but that perjury is unblushingly 
committed in our courts of justice. The judges know 
it, and are unable to deny the fact; but owing tothe 
difficulties of conviction, and the inadequacy of the 
penalties for perjury, they are powerless to prevent 
it. 

To secure a conviction for perjury, the testimony in 
the first place must have been material, and tended to 
establish the issue in dispute. This draws a distinc- 
tion between the truth in regard to immaterial and 
material testimony, which is false. False witness is 
false witness, and in every case should be punished. 

In the next place the oath must have been adminis- 
tered before an officer authorized by law to administer 
oaths. Take asan example of this point, the acquit- 
tal of Case, who was tried on the charge of per- 
jury. In his case, the false affidavit was signed by 
Case and then sent to the notary, who without prop- 
erly administering the oath affixed his “ jwrat.”” This 
was held by the Court of Appeals not to constitute 
perjury. Thus by negligence, due either to reckless- 
ness or to criminal intention, the ends of justice were 
defeated. 

In many ways, the penal incentive to the truth, 
may be and is weakened by the administration of an 
oath. 

Thus it happens, as Lord Selden once said, that men 
consider that ‘‘ oaths are like pills, not chewed but 
swallowed.”’ 


How TO ENFORCE THE TRUTH. 


The crime of perjury, so terribly prevalent to-day, 
must be checked. 

How then can this be done? 

My answer is, by increasing its punishment to that 
of acrime of the first magnitude. 

Punish the giving of false testimony in a murder 
trial, by punishment equal to that inflicted in the case 
of the crime of manslaughter. 

Graduate the penalties in other cases in proportion 
to the injury and wrong thereby perpetrated against 
the rights of society. It would be well in order to ac- 
complish this end to allow the judge great discretion 
in deciding upon the severity of the sentence. Lastly 
and most important ofall, rigidly enforce the laws. 

In this way by increasing the penal incentive to the 
truth, the attention of society would be called tothe 
enormity of the crime and the social incentive would 
also be strengthened. 

In referring at some length to the inutility of oaths 
in courts of justice,and to the fact that what we 
should punish by temporal punishment is the sin 
against andinjury to society and not the insult to 
the Deity, I have incidentally referred to other 
oaths. 

The university oath has recently been abolished in 
England. 

The oath of allegiance is a farcical procedure. In 
the event of revolutions the new government has never 
had any difficulty in forcing this oath upon the inhabi- 
tants. I have referred to the case of Talleyrand who 
swore thirteen times to his allegiance under various 
governments. Men excuse their consciences in such 
cases by arguing either that the oath was taken under 
duress, or that the government by its tyranny released 
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them from their obligations. These arguments are 
very specious and sophistical. Every man who takes 
an oath of allegiance takes it with certain mental re- 
servations. In addition to this, if this oath is admin- 
istered by a tyrant, or by a despot, inasmuch as an 
oath is a bond created between a man and his Maker, 
the jurator forces the Deity into the false position of 
upholding the principles of despotism, by punishing 
him if he fails to keep his word by allegiance to the 
government. 

The test oaths of England have all been simplified, 
and the oath of allegiance is administered to-day upon 
officers few in numbers as compared with the ages 
gone by. Allegiance is not strengthened by test oaths, 
but should be retained by a nation by the promotion 
of a spirit of love toward it. Treason should, as it is, 
be punished as one of the basest of crimes. 

The custom house oaths have been abolished in Eng- 
land, and false declarations are rigidly punished. This 
should be so in this country, Oaths of office signify 
but little. Officials should be kept to a strict and con- 
scientious performance of their duties, by rigid laws 
against the abuses of official trusts. 

Certificates would be more effective than affidavits 
in the case of the declarations of the officers of banks 
and corporations regarding the solvency of their insti- 
tutions; and a severe penalty should be imposed upon 
a certification willfully or negligently false. 

An effort is now being made in Spain by Castellar to 
abolish all oaths. 

Mareill said to the princes of his day: ‘* Never 
swear at all, neither to be believed, nor to be feared. 
You will be believed and respected soon enough 
without consenting to use oaths, those feeble aids, 
monsters which impiety and lying have produced.” 

Let us abolish then these appeals to superstition and 
conscience and punish the infraction of our duties 
toward our fellow men, as sins and offenses against 
society. 

Let not the State attempt to interfere with the re- 
lation of man to God. 

Let false testimony, and not the infraction of an 
oath, be the crime. In this way the ends of justice 
and Christianity will be the better subserved. 

“Truth is mighty, and will prevail.” 

Louis CLAUDE WHITON. 

New YORK. 

—_—__e—______ 


THE PRESUMPTION OF LIFE. 


Rute I. Love of life is presumed (a), and a person 
proved to have been alive at a former time is presumed 
to be alive at the present time (1) until his death is proved 
or a presumption of death arises. (b.) 


ILLUSTRATIONS. 
(A.) 

1. H. is found dead. An examination reveals that 
his death was caused by taking arsenic. H.’s life is 
insured, and the question arises whether his death was 
caused by suicide or accident. The presumption is that 
it was caused by the latter.(2) 

2. W. is killed by arailroad engine. The question 
is whether W. could or could not have escaped the 
peril if he had desired to. The presumption is that he 
could not.(3) 


(1) King v. Fowler, 11 Pick. 302 (1831); Innis v. Campfield, 1 
Rawl. 375 (1829); Fulweiler v. Baugher, 15S. & R. 45 (1826); 
Pennefather v. Pennefather, Irish Rep. ,6 Eq.171 (1872); O’Gara 
v. Eisenlohr, 88 N.Y. 296 (1868); Battin v. Bigelow, 1 Pet.C. C. 
453 (1817); Hall v. Com. Harden, Ky., 480 (1808). 

(2) Guardian Life Ins. Co. v. Hogan, 80 Ill. 35 (1875). 

(3) Way v. Illinois Central R.Co., 40 Ia. 342 (1875); Morrison 
v. New York Cent. R. Co., 63 N. Y. 643 (1875). 








3. A. is found drowned. The presumption is that 
the drowning was accidental.(4) 

In case 1 it was laid down that where there is the oc- 
currence of death merely, and no evidence upon the 
subject, the presumption is that it was from natural 
causes, and not an act of self-destruction. This pre- 
sumption prevails in the absence of proof or in cases 
where the evidence on the point is equally balanced. 

In case 2 the instincts prompting the preservation 
of life were said to be properly thrown into the scale 
of evidence, like the presumptions of sanity and inno- 
cence. 

In case 3 it was said: ‘‘The party alleging suicide 
must prove it. The mere fact of death in an unknown 
manner creates no legal presumption of suicide. Upon 
evenly balanced testimony the law assumes innocence 
rather than crime. Preponderating evidence is neces- 
sary to establish the latter.” 

(B.) 

1. In 1831 the State of Georgia granted a tract ofland 
to one T., who had been asoldier in the revolutionary 
war. Inanaction brought in 1857 there is no pre- 
sumption that T. is dead at this last date.(5) 

2. A., an infant, and his father executed a deed 
binding A. to C. for a term of years. Subsequently 
the infant brought an action on the deed. There was 
no proof that the father was alive at this time. The 
presumption of law was that C. was alive.(6) 

3. A patent of land is produced granted to O. in 
1695. It cannot be presumed that O. was not alive in 
1773.(7) 

4. It is shown in 1843 that H., whose deposition in 
a case was taken in 1822, was then fifty-nine years old, 
and in bad health. He lived then in New York city. 
He is not shown to have ever left there, but his address 
is not now (1843)known at the post-office, noris it in the 
city directory. There is no presumption that H. is 
now (1843) dead.(8) . 

5. In an action ona recognizance given by M., the 
plea was that since its execution M. had died. The 
burden of proving the death of M. was on the defend- 
ant.(9) 

6. J. R. T., a young sailor, was last seen in the 
summer of 1840 going to Portsmouth to embark on 
board ship. He was not subsequently seen. His 
grandmother died in March, 1841. The presumption 
was that he survived his grandmother.(10) 

7. In 1732a deposition of a witness made in 1682 
is offered. There being no proof that the witness is 
dead, the presumption is that he is still alive, and the 
deposition is inadmissible.(11) 

8. A. was shown in a case tried in 1837 to have 
been alive in the year 1834. The law will not infer that 
A. is dead without some evidence.(12) 

In case III the court said: ‘‘The death of a person 
may be presumed after a long lapse of time, without 
attempting to say what that time was. But on the 
other hand, it laid it down that ‘when persons are 
known to have survived ninety and one hundred years 
we cannot say that others have died at an earlier age 
without some evidence on the subject.’’’ In a subse- 
quent case in the same State (13) the court was equally 
contradictory. 

“Though there is no legal presumption of the period 
when death occurred or up to which life endured,” 


(4) Continental Ins. Co. v. Delpeuch, 82 Penn. St. 235 (1876). 
(5) Watson v. Tindall, 24 Ga. 494 (1858) 

(6) Letts v. Brooks, Hill & Denio, 36 (1842). 

(7) Hammond v. Inloes, 4 Md. 140 (1853). 

(8) Re Hall, 1 Wall. Jr., 85 (1843). 

(9) Wilson v. Hodges, 2 East. 313 (1802). 

(10) Re Tindall’s Trust, 30 Beav. 151 (1861). 

(l1) Benson v. Olive, 2 Strange, $20 (1732). 

(12) Atkins v. Warrington, Best Ev. 412; Chitty Pldg. 616, 
(13) Sprigg v. Moale, 28 Md, 506 (1868). 
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said Alvey, J., ‘‘yet it may be presumed that Jacob 
Giles died before the bringing of this suit, because it 
would be contrary to the ordinary course of nature 
that he should be living at that time.’’ It nowhere 
appears in the opinion at what date the suit was insti- 
tuted. John Giles, the father of Jacob, died in 1725; 
he had eight children, of whom Jacob was the second. 
In 1782 Jacob made a deed of the land in controversy. 
Alvey, J., delivered the judgment in which these 
views were expressed in the year 1868.(14) 

In case 4 Mr. Justice Baldwin said: ‘‘ The life of a 
person once shown to exist is intended to continue till 
the contrary be proved, or is to be presumed from the 
nature of the case. Direct proof is not here offered. 
Are the facts which are shown sufficient to supply its 
place? The witness, if alive, is eighty years old; an 
age that we may admit is an advanced one; but. is yet 
one to which life is occasionally—nay, not unfre- 
quently prolonged. The court cannot therefore pre- 
sume, as of course, that Hall has not reached it. Lord 
Hale has indeed said that it shall be presumed life will 
not exceed ninety-nine years(15), and it may be in- 
ferred that a man, if of any age already, will not live 
eighty years besides(16); but Chief Baron Reynolds 
refused to presume a witness dead who had been exam- 
ined sixty years before, there having been no proper 
searches or inquiry made after him. Neither does the 
circumstance that the witness was in bad health in 
1822 infer, as necessary consequence, that heis now 
dead. The difficulty is here—that the expression ‘bad 
health’ is indeterminate. There are manifold sorts of 
bad health, and many degrees in most of them. Show 
me that Hall was the subject of some quick, consum- 
ing disease, or of any specific malady at all, and you 
will change the case. Suppose that his ‘bad health’ 
was temporary, or that the expression means only that 
his health was not robust. A manin bad health at one 
time may recover afterward; that depends entirely 
upon the nature of his disorder and mode of treatment 
and vigor of his constitution. And the valetudinarian 
often prolongs an existence beyond him, who in the 
carelessness of health, may be suddenly cut down. In 
the case cited from 13 Vesey(17) the health was very 
bad(the chancellor speaks of it as ‘ desperate),’ and the 
man was to have been heard of six months after he 
went away, several years before. * * * Isthe case 
essentially changed by the inquiries made at the post- 
office? This difficulty occurs—that there is nothing to 
show that H. was a person likely to be known there; 
that he was in the habit of receiving letters, or that he 
was a person of any note or consequence. It is no pre- 
sumption of law that the runners at the post-office 
know, so as to answer at first inquiry, the name and 
residence of every person in a populous city. Remarks 
of a similar sort apply to the inference which would 
be drawn from the absence of the name from the di- 
rectory. Indeed in the insignificance of advanced old 
age, a man has generally ceased to make impression on 
the busy world or to be enrolled on the register of its 
active concerns. It seems to me difficult to suppose 
that direct evidence cannot be given of a death, which 
if it has occurred, has occurred close to us, and since 
1822. Or did H. ever lease the place of his former resi- 
dence? Let this fact be shown, and that his friends 
have not heard of him for seven years. Had he no 
friends—let that fact be shown. The difficulty is that 
the plaintiff does not show that he has made proper 
search or inquiry for H. Had he done this, and been 
unable to hear any thing of the person, I should be of 
opinion to receive the testimony. But there is a mea- 


(14) And see Jarboe v. McAtee, 7 B. Monr. 282 (1847). 

(15) Weale v. Lomer, Pollex. 55. 

(16) Napper v. Saunders, Hutton, 118; Keeble’s Case, Little- 
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gerness about all this part of the case which is unsat- 
isfactory, to use no harsher adjective. It shuts up 
the access to presumption, which would have other- 
wise been easy. In short, I see nothing in any of the 
circumstances shown, nor in all of them together, 
which, in the absence of proper inquiry, brings that 
weight and conclusiveness which ought to exist before 
you set aside a wise and deep-laid rule of law.” 

In case 5 Lord Ellenborough said he relied on the 
earlier case of Throgmorton v. Walton(18), where it was 
decided that where the issue is upon the life or death 
of aperson once shown to be living, the proof of the 
fact lies on the party who asserts the death; for that 
the presumption is that the party continues alive until 
the contrary is shown. 

In a New York case it was said: ‘There is nothing 
in the point raised on the part of the defendant that 
the trustees are to be presumed dead from the lapse of 
time since they were heard from. The rule is that the 
proof of the death of a person known to be once living 
is incumbent upon the party who asserts his death; 
for it is presumed that he still lives until the contrary 
be proved. The presumption of death from any lapse 
of time which the evidence in this case could justify, 
would only apply where the individual alleged to be 
dead has left the place of his domicile, and had not 
been heard of for seven years or more. No such proof 
was given or offered in the present case.’’(19) 


Rute II. Death may be proved by reputation, by 
hearsay, or by evidence of facls inconsistent with the 
theory of the existence of life.(20) 


ILLUSTRATIONS. 


1. The question in 1869 is whether H., who was alive 
in 1845, isdead. Acquaintances testify that his death, 
in 1845, was announced in the newspapers, and that his 
friends spoke of him as being dead. This overturns 
the presumption tbat he is alive.(21) 

2. K. was married in 1719, and had six children. It 
was proved that inquiry had been made where infor- 
mation of them would naturally be obtained, and no 
account of five of them could be had. This was held 
sufficient, seventy years having elapsed, to justify the 
inference that they were dead without lawful issue.(22 

3. Forty-eight years before, a conveyance was made 
to one C, by order of court. No claim had since been 
made by parties, who if living, would be entitled. The 
presumption is that they were dead.(23) 


RvutEIII. One who is proved to have been unmarried 
when last known to be alive will be preswmed to 
have died childless ; but it is otherwise where he or she 
was married when last known to be alive.(24) 


ILLUSTRATIONS. 
1. W. emigrated from Australia to Ireland in 1854, 
and continues to communicate with his relatives in 


(18) 2 Rolle, 461. 

(19) Duke of Cumberland v. Graves, 9 Barb. 608 (1850). 

(20) Anderson v. Parker, 6 Cal. 197 (185€); Jackson vy. Etz, 5 
Cow. 319 (1826); Scheel vy. Eidman, 77 III. 304 (1875); Bailey v. 
Bailey, 36 Mich. 185 (1877); John Hancock Ins. Co. v. Moore, 
34 Mich. 41 (1876); Crouch v. Eveleth, 15 Mass. 305 (1818); Ru- 
loff v. People, 18 N. Y. 129 (1858). 

(21) Ringhouse v. Keever, 49 ILL. 470 (1869). 

(22) King v. Fowler, 11 Pick. 302 (1831). 

(23) Allen v. Lyons, 2 Wash. Co. 475 (1811); Thomas v. Visit- 
ors of Frederick Co. School, 7 Gill. & J. 385 (1835). 

(24) McComb v. Wright, 5 Johns. Ch. 263 (1821); Hammond 
v. Inloes, 4 Md. 140 (1853); Stinchfield y. Emerson, 52 Me. 465 
(1864); Peterkin v. Inloes, 4 Md. 175 (1853); Sprigg v. Moale, 28 
id. 506 (1868); Emerson v. White, 29 N. H. 482 (1854); Oldnall 
v. Deakin, 3C. & P. 404 (1828); Banning v. Griffin, 15 East. 293; 
Richards v.Richards, id.294 (1812); Oldham v. Wolley, 8 B.& C. 
22 (1828); Dunn v. Snowden, 32 L. J. (Ch.) 104 (1862); Hayes v. 
Tribbles, 3 B. Monr. 109 (1842). 
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Ireland until 1856. Since then nothing has been heard 
of him, though inquiries had been made. When he 
left Ireland he was unmarried. In 1866 the presump- 
tion was that W. was dead without issue.(25) 

2. It is proved that D. R., with a wife and one child, 
left his home in 1824. He has not, iu 1854, been heard 
of. The presumption is that D. R. is dead(26), but 
there is no presumption that he has no issue liv- 
ing. (24) 

3. Amarried woman went from Ireland to America 
in 1847 with her husband and seven children. She died 
in America in 1866. There is no presumption in 1876 
that all the seven children have died without issue.(28) 

In case 2 it was said: ‘‘ As nothing had been heard 
from D. R. for many years, the law would raise a pre- 
sumption of his death; and had he been a bachelor 
when last known or heard from, the presumption 
would be that he died unmarried and without issue; 
but as he had a wife and child in full life when he left 
the country, the presumption of his death would not 
iguore their existeuce.”’ 


Rute lV. But it is to be presumed that a person proved 
to be dead left an heir. 


ILLUSTRATIONS. . 

1. P. mortgaged certain real estate to T., and died 
intestate, without disposing of the equity of redemp- 
tion. ‘TT. files a bill against the administrator to fore- 
close the mortgage. ‘The heirs of P. should have been 
added, as the presumption is that P. left heirs.(29) 

In case 1 it was said: “It is insisted that there is 
nothing in this case to show that the mortgagor had 
heirs to whom the equity of redemption descended. 
Under our law the presumption clearly is that he left 
heirs capable of succeeding to the estate; and there is 
nothing in the record to repel the presumption. The 
Constitution declares that ‘no conviction shall work 
corruption of blood orforfeiture of estate.’ The stat- 
ute provides that the estate of a person dying intestate 
shall go to the next of kin, however remote in degree; 
and aliens and non-residents are as capable of taking 
the estate as citizens or residents. It is difficult there- 
fore to imagine a case, unless it be that of a bastard, 
dying intestate and without issue, where an intestate 
does not leave kindred on whom the law casts his 
estate. It sometimes happeus that the State acquires an 
estate under the operation of the law of escheat, but that 
may be not because there are no persons inesse to take 
the estate, but because they do not appear to claim it. 
The presumption is so violeut that the estate of an in- 
testate is transmitted to others by descent, that it can 
ouly be repelled by proof that the fact is otherwise. 
It may perhaps be, if the bill had contained an allega- 
tion that the mortgagor died without heirs, that the 
decree might be sustained. But in the absence of such 
an averment, it is clearly the duty of the court to in- 
tend that there are persons in existence who inherited 
the equity of redemption; and they must be brought 
into the case before a decree of foreclosure can prop- 
erly be entered. If the heirs are not known they can, 
under the statute, be proceeded against as unknown 


persons.”’ 
JoHn D. LAwson. 


St. Loutrs, Mo. 





(25) Re Webb, Irish Rep. , 5 Eq. 235 (1870). 
(26) See first rule. 

27) Campbell v. Reed, 24 Penn. St. 498 (1855). 

(28) Mullaly y. Walsh, Irish Rep., 6 C. L. 315 (1872). 
(29) Harvey v. Thornton, 14 Ill. 217 (1852). 





REVOCATION OF WILL. 
WISCONSIN SUPREME COURT, MARCH 18, 1884. 


MATTER OF LADD’s WILL. 


A writing upon a sheet of paper attached to a will, or even 
upon the will itself, no matter how strongly the intention 
to revoke be expressed thereby, will not operate as a re- 
vocation, unless signed, attested, and subscribed in the 
manner provided by statute for the execution of a will; 
nor can verbal expressions of the intention to revoke be 
admitted to sustain such writing. 


T= the outside page of the wrapper leaf, there 

was written in pencil, in the handwriting of the 
“T revoke this will. Mary P. 
October 7, 1882, the testa- 


testatrix, the words: 
Ladd. October 7, 1879.’ 
trix died. 

The Circuit Court of Grant county, affirming the 
County Court, held, that the will was revoked by the 
writing in pencil, aud judgment was entered accord- 
ingly, from which this appeal is brought. 


Clark & Mills, for respondent. 


Carter & Cleary and Bushnelt & Watkins, for appel- 
lant. 


Cassopay, J. The frauds incident to allowing 
written wills to be set aside by parol testimony finally 
culminated more than 200 years ago in the trial of the 
feigned issue in Coles v. Mordaunt, where it appeared 
at the bar of the King’s Bench that most of the nine 
witnesses against the will were guilty of deliberate 
perjury, and that the widow who sought to set aside 
the will was guilty of subornation. On a petition for 
a review of the case, Lord Chancellor Nottingham re- 
marked that ‘ he hoped to see one day a law that no 
written will should ever be revoked but by writing.” 
See notes to Mathews v. Warner, 4 Ves. Jr. 196; Prince 
v. Hazelton, 20 Johns. 513; 8S. C., 11 Am. Dec. 307. 
This remark and that trial led to the enactment of the 
statute of 29 Chas. II, “for the prevention of frauds 
and perjuries,”’ in the following year. 3 Stat. at Large, 
p. 385, ch. 3. In fact the eminent father of equity 
himself introduced the bill, as he afterward stated, in 
Ash v. Abody, 3 Swaunst. 664; 4 Lives Ld. Ch. 271. Sec- 
tion 6 of that chapter prescribed the manner in which 
a ‘‘ devise in writing of lands, tenements, or heredita- 
ments,’’ or ‘‘any clause thereof,’’ might be revoked, 
and prohibited revocation in any other manner. Our 
statute relates to personal property as well as real es- 
tate, and has some words transposed, and is slightly 
different in some other respects; but otherwise section 
2290, Rev. Stat.,is substantially the same as that section 
6. The statute is imperative upon the court, and is to 
the effect that ‘‘no will, nor any part thereof, shall be 
revoked unless by (1) burning, (2) tearing, (3) cancel- 
ling, or (4) obliterating the same, with the intention 
of revoking it, by the testator; * * * orby some 
other (5) will or (6) codicil in writing, executed as pre- 
scribed in this chapter, or (7) by some other writing, 
signed, attested, and subscribed in the manner pro- 
vided in this chapter for the execution of a will.” 
Section 2290, Rev. Stat. 

Here are seven ways prescribed for revoking a will, 
and all other ways, except such as are implied by law, 
are expressly prohibited. Each of the first four is by 
doing a specified act to the will itself, with the inten- 
tion of revoking it. Each of the last three must not 
only be in writing and signed, but also attested and 
subscribed in the presence of the testator by two or 
more competent witnesses. Section 2282,Rev. Stat. It 
stands confessed that the writing in pencil was never 
attested or subscribed by any witness, much less by 
two witnesses, in the presence of the testatrix. This 
failure to execute in the manner prescribed by the 
statute manifestly prevented the words written in 





350 


THE ALBANY LAW JOURNAL. 








pencil from going isto effect asa written revocation. 
It should be observed that the written and printed 
matter constituting the will was wholly on the first 
page of the double sheet. The second and third pages 
were entirely blank. The pencil writing was upon the 
fourth page, the outside of the wrapper leaf. Never- 
theless it is urged, in effect, that it was upon the same 
sheet of paper upon which the will was written, though 
remote from the writing, and hence that it should be 
held to have been done to the will itself; and that 
since the act so done consisted in writing words dis- 
closing an intent to revoke, it must be held to be a 
“cancellation ’’ of the will, ‘‘ with the intention of re- 
voking it,” within the meaning of those words as used 
in the statute. This however assumes that the second 
half-sheet of the paper, upon which no part of the will 
appears, constitutes a part of the will. If this is so, 
then asheet of paper may be never so large, and yet if 
a will be written upon one corner, and words indicat- 
ing an intention to revoke be written upon another 
corner, however distant from every part of the first 
writing, it would have the effect to cancel the will. 
Would this be a fair construction of the statute? 
Would such a construction prevent “frauds and per- 
juries,” according to the original intention of those 
who enacted the statute? Or would it be more in 
harmony with that intention to hold that the written 
and printed matter together, found on the first page of 
the double sheet of paper in question, constitutes the 
will of Mrs. Ladd? Of course there could be no writ- 
ten or printed matter except upon some substance, 
aud hence so much of the first half-sheet of paper as 
was essential to the existence and preservation of such 
written and printed matter may in a sense be re- 
garded as a part of the will. But no part of the double 
sheet of paper, much Jess any portion of the first half- 
sheet upon which the will was written and printed, 
was in the least burned or torn. Nothing was done to 
any portion of the written or printed matter consti- 
tuting the will. No part of it was obliterated. No 
part ofit was erased or cancelled. No interlineation 
was made. All that constituted the will remained 
intact. Every part of it remained as perfect as when 
it was first written. The same would have been true 
if the second half-sheet had been entirely severed from 
the first. The only question is, whether it was can- 
celled, within the intent of the statute, by the mere 
force of the meaning of the word ‘‘revoke”’ contained 
in the pencil writing. As observed, the statute re- 
quires, not only the act of cancelling the will itself, 
but that it must be done with the intention of revok- 
ingit. Burtenshaw v. Gilbert, 1 Cowp. 49; Doe v. Har- 
ris, 6 Adol. & E. 209; Francis v. Grover, 5 Hare, 39; 
Price v. Powell, 3 Hurl. & N. 341; Giles v. Warren, 3 
Moak, Eug. 478; White v. Casten, 1 Jones, Law, 197; 
Means v. Moore, 9 Harp. (S. C.) 314; Cheese v. Lovejoy, 
L. R., 2 Prob. Div. 251; 8S. C., 21 Moak Eng. 633; Swin- 
tony. Bailey, 4 App Cas. 70; S. C.,33 Moak Eng. 48; 
Evans’ Appeal, 58 Penn. Se. 238. 

In White v. Caslen, supra, the paper upon which 
the will was written was burned through in 
three places, one of them being in the midst 
of the writing, and a large part was scorched, 
but the writing was not interfered with, when 
it was rescued against the testator’s wish, and 
preserved against his knowledge, and it was held to be 
a revocation. The mere act of burning, tearing, can- 
celling, or obliterating the will itself, without the in- 
tent, isnotenough. Burtenshaw v. Gilbert, 1 Cowp. 
52; Francis v. Grover, 5 Hare, 39; Locke v. James, 13 
Law J. Exch. 186; Elms v. Elms,4 Jur. (N. 8S.) 765; 
Bigge v. Bigge, 9 Jur. 192; Clarke v. Scripps, 16 id. 783; 
Giles v. Warren, 3 Moak Eng. 478. So the mere in- 
tention to revoke the will, unaccompanied by any act 
of burning, tearing, cancelling,or obliterating, done to 





the will itself, is not enough. Doe v. Harris, 6 Adol. 
& E. 209; Hise v. Fincher, 10 Ired. Law, 139; Mundy v. 
Mundy, 15 N. J. Eq. 290; Gains v. Gains, 2 A. K. 
Marsh. 190; Runkle v. Gates, 11 Ind. 95; Perjue v. Per- 
jue, 4 Lowa, 520; Heirs of Blanchurd v. Heirs of Blan- 
chard, 32 Vt. 62; Clingan v. Mitcheltree, 31 Penn. St. 
25. 
Some courts have held that where the testator is de- 
ceived into the belief that he had done an act sufficient 
to revoke the will, it shall have that effect. Pryor v. 
Coggin, 17 Ga. 444; Smiley v. Gambill, 2 Head, 164, 
The case in Head was put on the ground that there 
was no such statute in Tennessee, and the case in 
Georgia fails to refer to any statute or decision. On 
the other hand, several of the above cases hold that 
where the legatee has falsely deceived the testator 
into the belief that he has in fact revoked his will, he 
shall be held in equity to hold the property as trustee 
for the heir; but that therecan be no revocation ex- 
cept in one of the modes prescribed by statute. But 
see In re Wilson’s Will, 8 Wis. 171; Allen v. McPher- 
son, 5 Beav. 469; S. C., 1 Phil. Ch. 133; 8. C.,1 H. 
L. Cas. 191; Gaines v. Chew, 2 How. 619, 645; 
Malin v. Malin, 1 Wend. 625. The question however 
is not here involved, and is referred to merely because 
counsel seem to rely in part upon the Tennessee and 
Georgia cases. Even if such intention to revoke be 
expressed in writing never so strongly, and signed 
by the testator, yet if the writing was never in fact at- 
tested and subscribed by the requisite number of wit- 
nesses, in the presence of the testator, 80 as to become 
effectual asa revocation under the statute, it cannot 
operate as a revocation, when unaccompanied by any 
of the four acts, done to the will itself, specified in the 
statute. Kirke v. Kirke, 4 Russ. Ch. 441, 451; Locie v. 
James, 13 Law J. Ex. 186; S. C., 11 Mees. & W. 90i; 
Jackson v. Halloway, 7 Johns. 394; Hairston v. Hair- 
ston, 30 Miss. 303; Lewis v. Lewis, 2 Watts & S. 455; In 
re Penniman’s Will, 20 Minn. 245 (Gil. 220); Laughton 
v. Atkins, 1 Pick. 535; Cheese v. Lovejoy, L. R., 2 Prob. 
Div. 251; 8. ©., 21 Moak, Eng. 6383. 

In Kirke v. Kirke, supra, the codicil was signed by 
the testator, who among other things, in effect therein 
declared: ‘Ido hereby revoke that part of my said 
will’’ which has been erased, and in lieu thereof sub- 
stitute what has been interlined; but it was held, by 
an eminent judge in such matters, that although there 
was aclear intent to alter the will as indicated, yet 
that as the codicil had not been duly executed and 
attested so as to pass real estate, such intention was 
ineffectual, and the original will was held to be in force 
the same as though there had never been any altera- 
tion. 

In Locke v. James, supra, the testator erased the 
word *‘ six’’ wherever it occurred in his will, but leav- 
ing it still legible, and inserted over it the word 
“two,” and thereupon added, presumably upon the 
same paper, the following memorandum or codicil to 
his will, signed by him in the presence of one witness 
only: ‘The alterations in the first and second sheet, 
all relating to the said annuities left to my daughter 
E. J. and her children, were made by me, the 15th of 
August, 1830. Witness my hand. R. N.;"' and 
Parke, B., speaking for the court, said that the “ rent- 
charge of £600 per annum, created by the will, duly 
executed and attested, * * * has not been can- 
celled, for the erasure was made sine animo cancel- 
/andi,’”’ and that it “has not been affected by the codi- 
cil, for the codicil is not duly attested, and therefore 
cannot even be looked at, so far as the real estate is 
concerned.”’ 

In Jackson v. Halloway, supra, the testator, after 
having erased certain words and interlined others in 
place of them, and “at the same time indorsed on the 
willan iustrument’’ to the effect that he had made 
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the alterations named, and thereby renewed the will, 
which instrument was duly signed, sealed, and pub- 
lished by the testator in the presence of two persons, 
who also signed the same as witnesses in his presence. 
But because there were not three instead of two wit- 
nesses, as required by the statute of New York, it was 
held that the erasures, interlineations, and the writ- 
ten indorsement so executed and witnessed had no 
effect whatever upon the original will. 

In Lewis v. Lewis, supra, the word ‘“obsolete’’ was 
written by the testator upon the margin of bis will, 
but it was held to be of no significance. 

In Laughton v. Atkins, swpra, it was strongly inti- 
mated, if not held, that the written instrument con- 
taining words of revocation must itself be admitted to 
probate to have that effect. 

In Cheese v. Lovejoy, supra, the testator had drawn 
his pen through the lines of various parts of his will, 
and then wrote on the back of it, ‘‘All these are re- 
voked,”’ and threw it among waste papers; but it was 
preserved, and it was held that there was no revoca- 
tion, because the words “‘ or otherwise destroying,” in 
the present English statute, were not satisfied. But 
that statute does not contain the words “ cancelling or 
obliterating,” like ours, and ours does not contain the 
“destroying,” like theirs; and hence the case is distin- 
guishable. Butin the more recent case of Swinton v. 
Bailey, supra, the will was made prior to the statute 
of Victoria, and the case was decided under the old 
statute like ours, and it was held by the House of 
Lords that the words “ her heirs and assigns, forever,” 
through which the testator had drawn his pen, had 
been obliterated, within the meaning of that word as 
used in the statute of frauds. 

Counsel for the respondent insists that the revoca- 
tion here was complete within the rule followed in 
Evans’ Appeal, supra. In that case the will was exe- 
cuted May 24, 1856, and the last clause of it spoke of 
two erasures and interlineations in their places. At 
the same time, and immediately beneath the signa- 
ture of the testator, was a codicil, also signed by the 
testator, making two changes in the will. Then fol- 
lowed the attesting clause and the signature of the 
witnesses. On or about July 21, 1858, the testator tore 
through three different clauses of the will, and made 
three erasures, one of which was so obliterated as to 
be illegible; and then made asecond codicil, explain- 
ing such alterations and revocations. This second 
codicil was duly sigued and published by the testator, 
in the presence of the requisite witnesses, who sub- 
scribed the same. Subsequently the testator tore the 
first codicil in two places, erased his signature thereto, 
and also erased his signature to the second codicil, and 
wrote beneath it the word ‘‘cancelled.”” The willand 
codicils were all upon the same sheet of paper. This 
paper was indorsed ‘‘ Will,’’ which was erased, and the 
word “‘cancelled’’ written beneath it. Independent 
of the writing of the word ‘‘cancelled”’ there can be no 
doubt that the tearing of the first codicil, which 
was executed at the same time, and was in fact a part 
of the original will, aud the erasure by the testator of 
his signature thereto, and also the erasure by him of 
his signature to the second codicil, was a complete re- 
vocation of the will. Jn re Cooke, 5 Notes Cas. 390; 
Price v. Powell, 3 Hurl. & N. 341; Jn re Simpson, 5 Jur, 
(N. 8.) 1366; In re James, 7 id. 52; In re Gullon, 4 id. 
196; Avery v. Pixley, 4 Mass. 460; Mence v. Mence, 18 
Ves. Jr. 348. 

The case of Woodfill v. Patton, 76 Ind. 575, cited by 
counsel, was under a different statute, and hence is 
not applicable. The same is true of the recent case of 
Lovell v. Quitman, 88 N. Y. 377; 42 Am. Rep. 254. See 
Gay v. Gay (Iowa), 14 N. W. Rep. 238, to appear in 46 
Am. Rep., which was also under a different statute. 

The learned judge writing the opinion in Evans’ Ap- 





peal, was clearly right in saying: ‘‘ But to enable the 
will, codicil, or other writing to have such an effect 
(revocation), it must itself be complete, executed, and 
proved in the prescribed manner, namely, as a will. 
The other mode of repeal is something done to the 
will itself, something more than mere intention ex- 
pressed. It must be intention to annul carried into 
execution by acts done to the paper. * * * Were 
there nothing more than the erasure of the last signa- 
ture to the writing dated May 24, 1856, it would be 
difficult to escape from the conviction that it was an 
act of repeal aunulling all that preceded that signa- 
ture.”” In view of the additional facts which ap- 
peared, that the testator also tore the first codicil in 
two places, and erased his signature from the second 
codicil, it would be impossible to come to any other 
conclusions than that he intended, by the acts named, 
to revoke both of the codicils and the whole will. 
These several acts being made with the intent to re- 
voke, as there found, clearly amounted to a cancella- 
tion of the will; but when the learned judge went 
further, and construed the word “‘ cancelled,”’ written 
thereon, and said, ‘‘I think a repeal (a revocation of 
the will) is affected by the act of writing upon the will 
itself a word that manifests an intention to annul it,” 
he was evidently speaking for himself, and not for the 
court, and as it would seem in direct violation of the 
rule he had just expressed himself, to the effect that 
there could be no revocation by mere *‘ writing,” un- 
less it ‘‘ be complete, executed, and proved in the pre- 
scribed manner, namely, as a will.” Besides sucha 
rule would be in conflict with a previous decision in 
the same court. Lewis v. Lewis, supra. True the 
learned judge attempts to distinguish that case by ob- 
serving *‘ that though the word was written upon the 
paper on which the will was written, it was placed 
where it could have been detached without defacing 
the instrument. It might have been separated and 
the will itself remained intact. In this respect it dif- 
fered from the case now before us.’’ That distin- 
guishing element, even if it were sound, would distin- 
guish Evans’ Appeal from the case before us, and 
make Lewis vy. Lewis applicable. The learned judge 
who wrote that opinion was evidently led to say what 
he did by what was said by the judge writing the 
opinion in Warner v. Warner’s Estate, 37 Vt. 356, 
where the testator wrote on the back of the very paper 
on which a part of the will was written, and on the 
second page, and just below some of the writing, so 
that it could not be separated from it, the words, 
“This willis hereby cancelled and annulled in full 
this 15th day of March, in the year 1859."’ Other words 
were written on the fourth page, and some erased, but 
the court held, in effect, that the will was cancelled by 
force of the above words. If that ruling were sound, 
the facts would distinguish the case from this; but by 
giving the force of revocation to the words themselves, 
without being executed, attested, and subscribed as 
required by the statute, and without any tearing or 
burning of the paper upon which any’ part of the will 
was written, and without erasing, defacing, or obliter- 
ating any of the words of the will,or the signature of the 
testator or the signature of the witnesses, would seem to 
leave the case standing alone,witb nothing to support it, 
and in opposition to the principles maintained iu some 
of the best adjudicated cases. Besides the case is con- 
demned by one of our ablest text writers on the sub- 
ject. 1 Redf. Wills (4th ed.), 318. The difficulty with 
the rule contended for is that it gives to the words 
written in pencil, although not attested, witnessed, 
nor executed in the manner prescribed by the statute, 
the same force as though they had been so attested, 
witnessed, and executed, for the purpose of proving 
that the act of putting the words there was with the 
“intention” of revoking the will. lt is the language 
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—the expression by written words alone—which is 
thus sought to be made effectual; whereas the statute, 
in effect, declares that such written words shall have 
no force or effect as such unless executed, attested, and 
subscribed as required. 

The argument used by the writer of the opinion in 
Evans’ Appeal, supra, and here repeated, to the effect 
that the word “cancelling” in the statute is used in 
the same sense as cancelling notes, bonds, or other 
written instruments, is plausible, but fallacious. It is 
the payment, adjustment, settlement, or decree of the 
court which precedes the writing of the word “ can- 
cel’’ upon the instrument that affects the cancella- 
tion. The word is written in such case merely asa 
memorandum or evidence of the previous facts which 
operate as a nullification. Besides such writing is 
generally upon the face of the instrument itself, and 
not upon some remote corner of the same sheet. A 
will, unlike other written instruments, does not go 
into effect until the testator’s death. The mode of 
making a will is definitely prescribed by statute, and 
the mode of revoking wills is also .definitely pre- 
scribed; and no essential part of the latter can be dis- 
pensed with any more than the former. Soa specific 
mode of cancellation of tax certificates, etc., fixed by 
statute, furnishes no ground for holding thata will, 
though not included in such statutes, may also be can- 
celled in the same way. Our statute as to the mode of 
revoking wills came to us with its history, and the con- 
structions which had been put upon it by the courts. 
In so taking it, the people of the State knew what they 
had obtained. Tochange that construction by some 
artificial mode of reasoning is to open the door to 
vagueness and uncertainty, the disastrous effects of 
which no one can in advance determine. 

But it is claimed that such intention to revoke is 
sufficiently proved, without resorting to the words in 
pencil, by the declarations of the testatrix. It is not 
claimed, and there is no evidence tending to show, 
that any of such declarations were made at the time 
the words in pencil were written, but on other and 
different occasions. Such declarations are clearly in- 
admissible, because they do not constitute a part of 
the res geste ; besides to allow them to have the force 
of evidence would be admitting testimony of one un- 
sworn, and without the privilege of cross-examination. 
Jackson v. Kniffen, 2 Johns. 31; Waterman v. Whit- 
ney, 11 N. Y. 157; Staines v. Stewart, 8 Jur. (N. 8.) 
440; Boylon v. Meeker, 28N. J. Law, 274; Hargroves 
v. Redd, 43 Ga. 142; Runkle v. Gates, 11 Ind. 95. The 
admission of such declarations to rebut the inference 
of fact arising from the absence or loss of a will is 
upon a different theory, as will appear from the well- 
written and able opinion of Judge Dyer in Southworth 
v. Adams, 11 Biss. 256. It has been held that where 
the intention to revoke had existed and been partly 
carried into execution, and the testator changed his 
mind and arrested the act of burning, tearing, cancel- 
ling, or obliterating the will before its completion, 
leaving the will so that its contents could still be read, 
it might nevertheless be admitted to probate. 
Doe v. Perkes, 3 Barn. & Ald. 489; Doe v. Harris, 6 
Adol. & E. 209; Giles v. Warren, 3 Moak, Eng. 478. So 
where there has been an attempt to alter certain por- 
tions of the will by erasure, without obliteration, and 
by substituting new words in their place by way of in- 
terlineation, and the writing thus altered failed to go 
into effect for want of reattestation, courts have held 
that there was no intent to revoke, except by way of 
alteration, which having failed, the will remained in- 
tact as before. Short v. Smith, 4 East, 418; Kirke y. 
Kirke, 4 Russ. Ch. 435; Martins v. Gardiner, 8 Sim. 73; 
Locke v. James, supra; Jackson vy. Holloway 7 Johns. 
394; McPherson v. Clark, 3 Bradf. Surr. 92; Wolf v. 
Ballinger, 62 Il. 368; Wright v. Wright, 5 Ind. 389; Jn 





re Penniman’s Will, supra; Quinn v. Quinn, 1 Thomp. 
& C. 487; Wheeler v. Bent, 7 Pick. 61. 

But without further discussion, which is already too 
extended, the judgment of the Circuit Court is reversed 
and the cause is remanded, with direction to reverse 
the judgment of the County Court, and direct judg- 
ment admitting the will to probate. 

Judgment reversed. 

[See 45 Am. Rep. 338, note.] 


—_——_9—_—_——_ 


EQUITABLE ASSIGNMENT UNACCEPTED, 
SUPERSEDED BY GENERAL ASSIGN- 
MENT. 


PENNSYLVANIA SUPREME COURT, JANUARY 7, 1884. 


GetsT’s APPEAL. 

Upon the distribution of an assigned estate a claimant upon 
the fund can only claim by and through the assign- 
ment. 

A. made a general assignment for the benefit of creditors, but 
had previously assigned to part of his creditors ‘‘ as col- 
lateral security’’ a claim against the city of Pittsburgh. 
The city never accepted or recognized the assignment, 
and paid the money due A. to his assignee, who distribu- 
ted it generally amongst the creditors. Held on appeal, 
that the holders of the assigned claim had no claim on 
the fund that could be enforced as against the general 
creditors. 

To make an assignment valid, the assignor must not retain 
any control of the fund, any authority to collect it, or any 
power of revocation. The transfer must be of such a 
character that the fundholder can safely pay. and is 
compelled to do so, though forbidden by the assignor. 

Christmas v. Russell, 14 Wall. 70, approved and followed. 


PPEAL from the Court of Common Pleas No. 1, of 
Allegheny county. 


Paxson, J. This was an appeal from the decree of 
the court below distributing the assigned estate of 
Adolph Oberhelman. Among the assets of said estate 
was a claim against the city of Pittsburgh for $5,344.- 
40. It was inventoried as “‘a claim against the city of 
Pittsburgh on account of contract building bridge, 
assigned to different parties as collateral security.”’ 

Prior to his assignment to Geist for the benefit of 
his creditors Oberhelman had made partial assign- 
ments of this claim to various parties as collateral se- 
curity. ‘These partial assignments were never ac- 
cepted or recognized by the city of Pittsburgh, the 
debtor. The assignee for creditors disregarded them, 
collected the claim from the city, and used the pro- 
ceeds for the general purposes of the estate. The audi- 
tor held that the partial assignments did not bind the 
fund; that the respective assignees had no lien thereon 
and gave the proceeds to the general creditors. Upon 
exceptions filed the court below reversed the auditor, 
and held that the holders of the partial assignments 
were entitled to payment out of the fund, and 
surcharged the general assignee with the amounts due 
them respectively. From this decree the said assignee 
and his surety have appealed. 

It was decided in the City of Philadelphia’s Appeal, 
86 Penn. St. 179, that a municipal corporation is 
not bound to recognize a partial assignment of a claim 
against it. Applying that principle to this case, it fol- 
lows logically that the respective assignees of portions 
of the claim could not have recovered against the city 
of Pittsburgh. Itis equally clear that appellant, as 
general assignee for creditors of Oberhelman, had the 
right to recover it, audin point of fact he did proceed 
to collect it. Have the appellees, who are the holders 
of the partial assignments,a claim upon the fund 
which they can enforce as against the general creditors 
of Oberhelman? We think not. They have no lien. 
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Oberhelman, prior to the assignments to appellees, 
could have collected the money from the city and paid 
his general creditors, or any creditor, with it. The 
appellant, as his general assignee, has the same power. 
The partial assignments to the appellees were at most 
anagreement to pay them out of the fund. It was 
said by Mr. Justice Swayne in Christmas v. Russell, 14 
Wall. 70: ‘“‘Anagreement to pay out of a ‘particular 
fund, however clear in its terms, is not an equitable 
assignment. * * * The assignor must not retain 
any control over the fund; any authority to collect it, 
or any power of revocation; if he does it is fatal to the 
claim of the assignee. The transfer must be of sucha 
character that the fundholder can safely pay, and is 
compelled to do so though forbidden by the assignor.”’ 
The same doctrine is asserted in Gibson v. Stone, 43 
Barb. 285; Rogers v. Hosack, 18 Wend. 319; Trist v. 
Child, 21 Wall. 447; Jermynv. Moffit,75 Penn. St. 399. 
In Mandeville v. Welch, 5 Wheat. 277, the rule is thus 
clearly stated by Mr. Justice Story: ‘ Where the 
order is drawn on a general ora particular fund fora 
part only, it does not amount to an assignment of that 
part, or give a lien as against the drawee, unless the 
consent to the appropriation by an acceptance of the 
draft.’’ It is useless to multiply authorities. 

Aside from this it has been repeatedly held that upon 
the distribution of an assigned estate, a claimant upon 
the fund must claim by and through the assignment. 
He cannot claim adversely to it. O’Kie’s Appeal, 9 
W. & 8.156; Jeffrie’s Appeal, 33 Penn. St. 39; Bush’s 
Appeal, 65 id. 366; Wylie’s Appeal, 92 id. 196; Strick- 
ler’s Appeal, 10 W. N. C. 535; Williams Bros.’ Appeal, 
13 id. 217. In the last case it was said inthe opinion 
of thecourt: “An auditor appointed to adjust and 
settle the accounts of a voluntary assignee for creditors 
is confined to the accounts between the assignee and 
the cestui que trust. Third persons claiming adversely 
cannot interfere in the settlement, but must resort to 
adversary proceedings.” 

The appellees are not claiming under the general as- 
signment but against it. The fund consists of the pro- 
ceeds of the assigned estate of Adolph Oberhelman; 
the appellees are attempting to show that a portion of 
the fund does not belong to the assigned estate. This 
cannct be done. Ifthe partial assignments to the ap- 
pellees bind the fund, then to the extent of those as- 
siguments the fund does not belong to the assigned es- 
tate at all, and should not have been included in the 
account. 

Decree reversed, and distribution to be made in ac- 
cordance with the principles indicated in this opinion. 


—_+> 

NEW YORK COURT OF APPEALS ABSTRACT. 
ARBITRATION—DISCONTINUES ACTION-=ASSENT OF AR- 
BITRATORS— RELIEF BY MOTION.—A fter issue,and while 
anaction was pending,the parties submitted their differ- 
ences in writing to arbitrators, whose decision was to 
be final. Defendant obtained an order to show cause 
why the action should not be discontinued. On the 
return plaintiff showed by affidavit that since making 
the agreement no action had been taken by the arbi- 
trators, one refusing to act. Held,that the relief sought 
by the motion was properly granted. Mills v. Lain, 15 
Wend. 99; Coleman v. Wade, 6 N. Y. 44. The rule is 
well settled that mere submission to arbitration is a 
discontinuance. Camp v. Root, 18 Johns. 22; 6 Cow. 
399; Smith v. Barse, 2 Hill, 387; Bank vy. Widner, 11 
Paige, 529, 533; Ressequi v. Brownson, 4 Barb. 541; 
Wilson v. William, 66 id. 209; People v. Onondaga, 
1 Wend. 314. In Larkins v. Robbins, 2 id. 505, it 
was held that this was so, although the arbitrators had 
not taken or consented to take upon themselves the 
burden of the submission or done any act under it. 








The ground upon which the doctrine rests is that the 
parties have selected another tribunal—one of their 
own creation—to settle the controversy, and they 
thereby agree toand do withdraw the cause from the 
court. McNulty v. Solly. Opinion by Danforth, J. 
(See 75 Penn. St. 79.) 

(Decided March 4, 1884.] 


COVENANT—WHEN NOT IMPLIED — FORECLOSURE — 
DEFICIENCY.—The statute (1 R. 8. 738; 1 Edm. St. 689) 
provides that ‘‘ No mortgage shall be construed as im- 
plying a covenant for the payment of thesum intended 
to be secured ; and when there shall be no express coy- 
enant for such payment contained in the mortgage, 
and no bond or other separate instrument to secure 
such payment shall have been given, the remedies of 
the mortgagee shall be confined to the lands mentioned 
in the mortgage.”’ Accordingly held, that in an ac- 
tion to recover a deficiency arising upon a mortgage 
foreclosure, no bond being given, and there being no 
express covenant in the mortgage to pay any defi- 
ciency, the plaintiff was not entitled to recover. 
After the grant the mortgagee declares that it is in- 
tended asasecurity * * * for money loaned on 
the credit of her separate estate. Even then the cov- 
euant to pay would only be presented by implication, 
and no express covenant would arise. Doubtless if 
the plaintiff was suing upon an original loan and using 
the admission as evidence it might serve to raise an 
implied promise to pay. But this action based upon 
the mortgage can only be sustained by the presence in 
its terms of an express covenant. Suffield v. Baskerod, 
2 Mod. R. 36. Her separate estate was chargeable with 
no personal liability beyond what was covered by the 
mortgage. Howe v. Fisher, 2 Barb. Ch. 559; Gaylord 
v. Knapp, 15 Hun, 87. Mack vy. Austin. Opinion by 
Finch; J. 

(Decided April 15, 1884.] 


EXECUTORS—APPOINTMENT OF, DOES NOT DISCHARGE 
DEBTS DUE ESTATES FROM THEM.—It was the rule of 
the common law that if a creditor appointed his debtor 
his executor, the appointment operated as a release or 
extinguishment of the debt, and the law was the same 
where the creditor appointed one of several joint, or 
even of joint and several debtors,his executors. In that 
case it operated as an extinguishment of the debt as to 
all,and released all. The reason upon which the rule was 
founded seems to be that a debt is merely the right to re- 
cover the amount by way of action, and as an execu- 
tor could not maintain an action against himself or 
against a firm of which he was a member, his appoint- 
ment by his creditor to that office suspended the debt, 
and thus practically discharged it. Williams on Ex. 
1180; Baucus v. Stover, 89 N. Y.1; Soverhill v. Suy- 
dam, 59id. 140. This rule of the common law was 
abolished by the Revised Statutes (2 R. S. 84, § 13). As 
a member of his firm the executor owed this debt, and 
the whole of it, to the testatrix. As executor, he 
could not sue his firm. There was no way therefore 
by which he could enforce payment from the firm un- 
willing to pay within the meaning of that section. This 
was therefore a just claim against,him, which he ought 
to pay, and which should be regarded as so much 
money inhis hands. Inthe Matter of Consalus, Ear. 
Opinion by Earl, J. 

(Decided March 21, 1884.] 


AGENCY — WHEN DEATH OF PRINCIPAL DOES NOT 
REVOKE.—The plaintiffs in 1880, priorto the death of 
Rau, defendant’s testator, by his orders and upon his 
account, purchased certain shares of stock ‘‘ short,” 
after his death, in a transaction which had not been 
closed. They borrowed more for delivery, according 
to the usual custom, and had become obligated to re- 
turn them to the persons from whom they had been bor- 
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rowed. Defendant qualified as executrix, December 
29, 1880, and then for the first time was there a.legal 
representative of Rau's estate. Plaintiff kept the 
transactions alive from time to time, and finally noti- 
fied the executrix to furnish additional margin; and in 
default of so doing they would buy in the stock on her 
account, which she neglecting to do, plaintiffs bought 
in stock at a loss of $9,437.98. Held, that plaintiffs were 
entitled to recover. While it is clear that after the 
death of Rau the plaintiff could enter into no fresh 
transactions in the purchase or sale of stocks on his ac- 
count or that of his estate,yet in execution of unexecu- 
ted orders, or a general authority to deal in stocks for 
his account given before his death. The agency was 
coupled with an interest, and was not revoked by the 
death of the principal. Hunt v. Rousman, 8 Wheat. 
164. Hess v. Rav. Opinion by Andrews, J. (See 29 
Eng. R. 100; see ante, 192.) 

[Decided March 21, 1884.] 


EVIDENCE—OPINIONS AS TO MENTAL CONDITION OF 
GRANTOR.—Plaintiff's testator brought suit to set aside 
an assignment of a bond and mortgage to defendant, 
basing their right to relief upon showing that at the 
time the transfer was made the assignor was imbecile 
or unsound of mind, and mentally incompetent and 
incapacitated to make the same. The jury so found. 
On the trial testator’s children and other witnesses 
were allowed to give their impressions as to his mental 
condition from acts and declarations made by him in 
their presence, but not tothem. Held, that the excep- 
tion to the general rule that witnesses must be exam- 
ined as to facts, and not as to any opinion or conclusion 
which may be drawn from them, is found in the cases 
where the conclusions to be drawn are inferences of 
skilland judgment. Yet it is not claimed that the 
witnesses here were especially versed in the matter, to 
which their attention was directed, nor were they pre- 
sented to the jury as experts. The evidence was incom- 
petent. Dewitt v. Barley, 17 N. Y. 340; 9 id. 371; Clapp 
v. Fullerton, 34id. 190; O’Brien v. People, 36 id. 276; 
Real v. People, 42 id. 270; Hewlett v. Wood, 55 id. 634; 
Rider vy. Miller, 86 id. 507. Injustice may have resulted 
from the evidence adverted to, and in such a case, 
whether the action is for equitable or legal relief, the 
appeal of the aggrieved party should prevail. Holcomb 
v. Holcomb. Opinion by Danforth, J. (S. C., 11 W. 
Dig. 226, reversed.) 

[Decided March 21, 1884.] 


—_>___—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

APPEAL—AMOUNT IN CONTROVERSY.— The judgment 
in this case was for $5,237.15, but the record shows 
in many ways that of this amount $727.42 was admit- 
ted to be due. Held, that the case was not appealable 
to this court. Wabash, St. Lowis & Pucific Ry. Co. v. 
King. Opinion by Waite, C. J. 


PATENT—INFRINGEMENT—DAMAGES—INTEREST ON 
PROFITS NOT RECOVERABLE.—As a general rule a paten- 
tee is not entitled to interest on profits made by an in- 
fringer. The reason is that profits are regarded in the 
light of unliquidated damages (Parks v. Booth, 102 U. 
S. 106), but in many of the cases it is said that circum- 
stances may arise in which it would be proper to add 
interest. Mowry v. Whitney, 14 Wall. 653; Littlefield 
v. Perry, 21 id. 230. Illinois Cent. R. Co. v. Torvill. 
Opinion by Waite, ©. J. 


ATTACHMENT—DELIVERY BOND—PROPERTY IN CUS- 
TODIA LEGIS—JUDGMENT DIRECTING SALE—BILL IN 
EQUITY AS TO WHO ENTITLED TO FUND.—Property 
claimed by appellant was attached in a suit against 





other parties in the United States court. Appellant 
as required by the laws of Indiana, where the at- 
tachment was made, gave to the marshal a delivery 
bond for the appraised value of the property, and the 
property was returned to him. According to the law 
of Indiana, the giving of the delivery bond did not di- 
vest the lien of the attachment upon the goods, which 
remained, in contemplation of law, in possession 
of the officer. Appellant disposed of goods there after 
judgment was rendered in the action in which the 
goods were attached, directing the sale thereof. The 
appellant, as required by the conditions of this bond, 
not being able to return the specific property attached, 
paid to the marshal the full amount of its appraised 
value. He thereupon, the money being in the mar- 
shal’s hands, undistributed, filed a bill in equity 
against the various parties in the suits, asking that the 
fund from the attached property be declared to belong 
to him. Held, that he was entitled to equitable relief. 
Authorities cited: Louthain v. Fitzer, 78 Ind. 449; 
Risher v. Gilpin, 29 id. 53; Watson v. Sutherland, 5 
Wall. 74; Freeman v. Howe, 24 How. 450; Bank v. 
Turnbull, 16 Wall. 190; Martin v. Willis, 1 Fowl. 160; 
Buck vy. Colbath, 3 Wall. 334; Haggan v. Lucas, 10 
Pet. 400; Clarke vy. Mathewson, 12 id. 164; Minnesota 
Co. v. St. Paul Co., 2 Wall. 609; Van Orden v. Morton, 
99 U.S. 278. Krippendorf v. Hyde. Opinion by Mat- 
thews, J. 

APPEAL-SEVERAL DEBTS COMBINED EXCEEDING $5,000 
—JUDGMENT RECOVERED WHEN NOT AFFECTED — EXE- 
CUTION RELATES BACK —LEASEHOLD INTEREST--TRADE 
FIXTURES—LEVY NOT DEFEATED BECAUSE POSSESSION 
NOT RETAINED.—From a decree of the Circuit Court 
awarding a fund of $6,000 to one claiming, under a dis- 
tinct title, the grantee in a deed of trust to secure 
debts to various other persons, exceeding that amount 
in all, but of less than $5,000 each, may appeal to this 
court. A judgment duly recovered is not affected, nor 
the right to take out execution upon it impaired, by an 
application made to the court to set it aside, and 
**continued until the next term, without prejudice to 
either party.’’ All the proceedings under a levy of 
execution have relation back to the time of the seizure 
of the property. Boyle v. Zachrie, 6 Pet. 648, 659; 
United States v. Dashiel, 3 Wall. 688; Batdorff v. 
Focht, 44 Penn. St. 195; Bond v. Willett, 31 N. Y. 102; 
Capen v. Doty, 13 Allen, 262. A levy of execution, for 
adebt of the lessee, upon the leasehold estate, and 
upon a cotton press, with its engine, boilers and ma- 
chinery, erected by him, under which the officer has 
seized the property, and given due notice of the sale 
thereof, is not defeated by an order from the clerk, un- 
der seal of the court, pursuant to a direction of the 
judge in vacation, without notice to the judgment 
creditor, requesting the officer to return the execution 
unexecuted; nor by the officers, upon receiving such 
order, ceasing to keep actual possession of the property 
and returning the execution, with his doings indorsed 
thereon, to the court, for further directions. By the 
common law a leasehold interest in land is personal 
property. Trade fixtures put up by the lessee, although 
real estate as between the lessor and himself, while 
annexed to the land, yet may, during the term of the 
lease, be severed by the lessee, or by one deriving title 
from him, and thus recouverted to their original con- 
dition of chattels. At anytime before the expiration 
of the term therefore both the leasehold and the fix- 
tures may be taken on execution against the lessee, 
like other personal property. Dalzell v. Lynch, 4 W. 
& S. 255; Kutter v. Smith, 2 Wall. 491; Van Ness v. 
Pacard, 2 Pet. 137;  Minshall v. Lloyd, 2 M. & W. 450; 
Guthrie v. Jones, 108 Mass. 191. The leasehold inter- 
est, though personal property, is an interest in land 
The lessee’s interest inthe fixtures arises out of the 
agreement contained in the lease, aud of the manuer 
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and purpose of the annexation to the land, from 
which they could not be separated and removed 
without much labor and expense. It was not neces- 
sary that the officer should retain actual possession in 
order to keep alive a levy upon such property. Ash- 
man v. Williams, 8 Pick. 402. The executions have 
never been legally recalled or set aside. Freeman v. 
Dawson. Opinion by Gray, J. 


JUDICIAL SALE—TITLE ACQUIRED BY PURCHASER— 
EFFECT OF REVERSAL OF JUDGMENT.—Plaintiff pur- 
chased for the sum of $7,400 certain real property in 
New Orleans at a sale upon a decree rendered by the 
District Court of the United States in proceedings for 
its confiscation under the act of July 17,1862, and subse- 
quently obtained a deed of the property from the mar- 
shal. Inthe writ issued to the marshal and in his 
deed of sale, the lots are described as the property of 
Conrad. Under the act of Congress no other interest 
than that of Conrad was forfeited, and no other inter- 
est was sold. “The plaintiff had notice of the charac- 
ter and legal effect of the decree of condemnation 
when he purchased, and is therefore presumed to have 
known that if the alleged offender possessed no estate 
in the premises at the time of their seizure, nothing 
passed to the United States by the decree or to him by 
his purchase.”” Burbank y. Conrad, 96 U.S. 291. This 
would be true with reference to any layman who 
might have been the purchaser, but with special force 
may it be applied to the plaintiff, who, as the district 
attorney, directed the seizure and conducted the pro- 
ceedings to the decree. The title to the property sold 
under judicial process is not warranted by the party 
obtaining the judgment of the court. Whatever title 
the law gives the purchaser takes—no more and no less; 
and he must govern himself accordingly. Any differ. 
ent rule prevailing on this subject in Louisiana or any 
other State by statute cannot change the position of 
the United States with respect to judicial sales in pro- 
ceedings instituted by them. Nor is this position at 
all affected by the doctrine that upon the reversal of a 
judgment, under which a sale has been had, the pur- 
chaser is entitled to a return of his money. There has 
been noreversal of the judgment in the confiscation 
proceedings against Conrad. Waples v. United States. 
Opinion by Field, J. 

[Decided March 3, 1884.] 


BAIL BOND—SURETY PAYING RECOGNIZANCE—SUB- 
ROGATION — PARTIES PLAINTIFF.— (1) The doctrine 
that a surety paying the debt for which he is bound 
is not only entitled to all the rights and remedies of 
the creditor against the principal for the whole 
amount, but against the other sureties for their pro- 
portional part, does not include recognizances in crimi- 
nal cases. The rule in favor of sureties to the preraga- 
tive rights seems to be confined to cases of crown 
debtors, such as collectors, receivers, accountants, and 
other fiscal officers, and persons bound for customs, 
duties, excise, taxes and other civil duties. We have 
not been able to find any English case in which it has 
been applied, or allowed, in favor of bail in a criminal 
proceeding. The object of bail in civil cases is, either 
directly or indirectly, to secure the payment of a debt 
or other civil duty ; whilst the object of bailin crimi- 
nal cases is to secure the appearance of the principal 
before the court for the purposes of public justice. 
Payment by the bail in a civil case discharges the ob- 
ligation of the principal to his creditor, and is only re- 
quired to the extent of that obligation, whatever may 
be the penalty of the bond or recognizance; whilst 
payment by the bail of their recognizance in criminal 
cases, though it discharges the bail, does not discharge 
the obligation of the principal to appear in court; that 


obligation still remains, and the principal may at any 





time be retaken and brought into court. To enable 
the bail however to escape the payment of their re- 
cognizance by performing that which the recogni- 
zance bound them to do, the government will 
lend them its aid in every proper way, by process and 
without process, to seize the person of the principal 
and compel his appearance. Thisis the kind of sub- 
rogation which exists in criminal cases, namely, sub- 
rogation to the means of enforcing the performance 
of the thing which the recognizance of bail is intended 
to secure the performance of, and not subrogation to 
the peculiar remedies which the government may have 
for collecting the penalty; for this would be to aid the 
bail to get rid of their obligation, and torelieve them 
from the motives to exert themselves in securing the 
appearance of the principal. Subrogation to the lat- 
ter remedies would clearly be against public policy by 
subverting, us far as it might prove effectual, the very 
object and purpose of the recognizance. It would be 
as though the government should say to the bail, ‘‘ we 
willaid you to get the amount of your recognizance 
from the principal, so that you may be relieved from 
your obligation to surrender him to justice.”’ If pay- 
ment of the recognizance operated as a satisfaction or 
composition of the crime, then the subrogation con- 
tended for might be free from this objection; for then 
the government would be satisfied in regard to the 
principal matter intended to be secured. Jones v. 
Orchard, 16 C. B. 614; Chipps v. Hartnall,4 B. &S. 
414; Green y. Cresswell, 10 A. & E. 453. (2) But if the 
sureties were entitled under the act to the same pri- 
ority which the United States have, they are not en- 
titled to use the name of the United States in prose- 
cuting their claim. The statute expressly declares 
that they must sue in their own names. The reason is 
obvious. The government has many advantages in 
proceeding which are not possessed by individuals, 
and is not liable to costs; and individuals prosecuting 
claims against other individuals ought not to have the 
advantage of the name and prestige of the United 
States. 4 Wash. Cir. Rep. 446. United States v. Ryder. 
Opinion by Bradley, J. 

[Decided March 10, 1884.] 

TAXATION— UNITED STATES REVISED STATUTES, SEC- 
TION 3412—WHAT NOT “‘NOTE’’ WITHIN MEANING OF.— 
The act of February 8, 1875, ch. 36, § 19, 18 Stat. 311, 
which amends Rey. Stat., § 3412, is in these words: 
“That every person, firm, association, other than Na- 
tional banking associations, and every corporation, 
State bank, or State banking association, shall pay a 
tax of ten percent on the amount of their own notes 
used for circulation and paid out by them.’’ This act 
was passed as an amendment to the internal revenue 
laws, and is therefore to be construed in connection 
with those laws. It is also part of the system adopted 
by Congress to’ provide a currency forthe country, and 
to restrain the circulation of any notes not issued 
under itsown authority. Veazie Bank v. Fenno, 8 
Wall. 535. Defendant used for circulation and paid 
out. their own obligations agreeing to *‘ pay David O. 
Calder, or bearer, five dollars in merchandise at retail.” 
Held, that such instrument was not a“ note’ within 
the meaning of said act. Only such notes as are in 
law negotiable, so as to carry title in their circulation 
from hand to hand, are the subjects of taxation under 
the statute. It was, no doubt, the purpose of Con- 
gress, in imposing this tax, to provide against competi- 
tion with the established National currency for circu- 
lation as money, but as it was not likely that obliga- 
tions payable in any thing else than money would pass 
beyond a limited neighborhood, no attention was 
given to such issues as affecting the volume of the cur- 
rency, or its circulating value. This was the principle 
on which the case of United States v. Van Auken, 96 
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U. 8. 366, was decided, from which we see no reason to 
depart. Judgment affirmed. Pollister v. Mercantile 
Institution. Opinion by Waite, C. J. 

(Decided March 17, 1884.] 


——__—___— 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 

REMOVAL OF CAUSE—CITIZENSHIP WHEN SUIT BE- 
aun.—Where a case is removed under Revised Stat- 
utes, section 639, subdivision 3, the requisite diversity 
of citizenship must exist both when the suit is begun 
and when the petition for removal is filed. Gibson v. 
Bruce, 2 Sup. Ct. Rep. 873. Frelinghuysen v. Baldwin. 
Cir. Ct., 8. D. N. Y., January, 1884. Opinion by Wal- 
lace, J. 

REMOVAL OF CAUSE—PROCEEDING SUPPLEMENTAL 
CANNOT BE REMOVED—MINNESOTA STATUTE.—A bill 
in equity may be filed to set aside a fraudulent con- 
veyance for the purpose of collecting an amount due 
by a judgment in the State court, and that cause of ac- 
tion may be transferred to the Circuit Court of the 
United States; but when the action is brought for the 
purpose of enforcing a judgment in the State court, 
whatever the form of the proceedings may be, it is 
auxiliary in its character, and cannot be removed, and 
we think that the rulings which have been announced 
in previous cases in other districts applicable to the 
proceedings now before us under the statutes of Minne- 
sota, and that it isin substance and in effect a garnishee 
proceeding, and it cannot be maintained as an inde- 
pendent suit, but only as a part of the original suit 
against the original defendant. If the original judg- 
ment cannot be brought here we can have no jurisdic- 
tion in the supplemental proceeding. One reason is 
that if a judgment were removed and the money col- 
lected upon that supplemental proceeding, the court 
would be called upon to direct the application for the 
payment of the original judgment; it might be that 
upon this proceeding the judgment might be for more 
than the original judgment, if is was a separate pro- 
ceeding conducted without any reference to the origi- 
nal case at all. Atall events it is brought, we think, 
for the purpose of enforcing the payment of a judg- 
ment in the State court, and as that jadgment is not 
before us we cannot take jurisdiction of the supple- 
mental proceeding. These views, we think, are sup- 
ported by the following cases: Pratt v. Albright, 9 
Fed. Rep. 634; Weeks v. Billings, 55 N. H. 371; Chap- 
man v. Bargar, 4 Dill. 557; Bank v. Turnbull, 16 Wall. 
190; Barrow v. Hunton, 99 U. 8.80; Buford vy. Stro- 
ther, 10 Fed. Rep. 406. The statutes under considera- 
tion in those cases were not always exactly the same 
as the statute of this State, but we think they were in 
substance the same. Cir. Ct., Minn., December, 1883. 
Poole v. Thatcher. Opinion by McCrary, J. 


REMOVAL OF CAUSE—AMENDMENT BY STATE COURT 
AFTER—JURISDICTION.—After the filing of a petition 
for the removal of a cause to a Federal court, and the 
tender of a valid bond, if the petition and record show 
good ground for removal, the jurisdiction of the State 
court is superseded, and an ameudment of the proceed- 
ings subsequently allowed in the State court is invalid. 
Railroad Co.yv. Mississippi, 102 U. S. 241. Cir. Ct., Ky., 
January, 1884. Wellman v. Howland. Opinion by 
Burr, J. 

JURISDICTION—DISTRICT AND CrrcUIT COURTS CON- 
CURRENT-—-REVIVOR—LACHES.—By section 4979 of the 
Revised Statutes the several Circuit Courts have con- 
current jurisdiction with the District Courts ‘ of all 
suits at law or in equity brought by an assignee in 


*Appearing in 19 Federal Reporter. 











bankruptcy against any person claiming an adverse in- 
terest, or by any such person, against an assignee, 
touching any property or rights of the bankrupt trans- 
ferable to or vested in such assignee.’’ By this section 
jurisdiction is conferred upon the Circuit Courts to 
ascertain and adjust all liens and other specific claims 
upon the property vested in the assignee, claimed by 
any person adversely to the assignee as representing 
the general creditors, without regard to the citizen. 
ship of the parties. This has been settled by repeated 
decisions of the Supreme Court. Smith v. Mason, 14 
Wall. 419; Marshall v. Knox, 16 id. 551; Lathrop y. 
Drake, 91 U. 8. 516; Eyster v. Gaff, id. 521; Burbank 
v. Bigelow, 92 id. 179; Dudley v. Easton, 104 id. 103, 
This case comes within the very letter of the statute. 
The plaintiff sets up and seeks to enforce against a 
part of the railroad which was transferred to the as- 
signees, by virtue of their assignment, a lien alleged 
to have been created, under the laws of Rhode Island 
and Connecticut, by the issue of preferred stock. That 
this court has jurisdiction to determine its validity, 
and if found valid to enforce it against the property, is 
clear. Nor is the jurisdiction affected by the change 
of interest created by the conveyance made under the 
order of the District Court. Having once acquired 
the jurisdiction of the subject-matter and the parties, 
the court will retain it for all purposes within the 
scope of the equities to be enforced. Ober v. Galla- 
gher, 93 U.S. 199; Ward v. Todd, 103 id. 327. The 
conveyance to the New York and New England Rail- 
road Company was made expressly subject to any lien 
which can be enfurced against the road in this suit, 
and the case must therefore proceed as if no such con- 
veyance had been made. Ordinarily a bill of revivor 
may be filed at any time before it is barred by the stat- 
ute of limitations, which, when the suit is abated by the 
death of the plaintiff, begins to run from his decease, 
or according to some authorities, from the time the 
administration is taken out. But where one acquires 
title with full notice, and subject to an incumbrance 
of alien, he cannot charge laches on the part of the 
person bringing suit to enforce the lien if the suit is 
brought within the time prescribed bythe statute. 
Cir. Ct., Mass., January, 1884. Mason v. Hartford. 
Opinion by Nelson, J. 


DEED—ACKNOWLEDGMENT—AFTER AUTHORITY RE- 
VOKED—BOUNDARIES—LOSS OF PLAT.—(1) A deed ex- 
ecuted by a commission empowered to convey public 
land was acknowledged by one of the commissioners 
after their authority had been revoked. Held, that the 
deeds were not rendered invalid thereby. A deed in 
New Hampshire is good, without acknowledgment, 
against purchasers with notice. Montgomery v. Do- 
rion, 6 N. H. 250; Wark v. Willard, 13 id. 389; and by 
thelr deed of reconveyance, the proprietors of Sargent 
& Elkins’ grant acknowledged notice of all preceding 
deeds. Independently of notice, the formal act of ac- 
knowledgment could be done after the commission 
had expired. See Lemington v. Stevens, 48 Vt. 38, 
and for cases somewhat analogous: Bishop v. Cone, 3 
N. H. 513; Gibson v. Bailey, 9id.168; Welsh v. Joy, 13 
Pick. 477; Fogg v. Willcutt, 1 Cush. 300. (2) A valid deed 
does not become void, because by reason of the loss of 
a plat referred to therein, it has become difficult to 
define the boundaries. Corbett v. Norcross, 35 N. H. 
99; Browne v. Arbunkle, 1 Wash. C. C. 484; Jones v. 
Johnston, 18 How. 150, 154; Wells v. Iron Co., 47 N. H. 
235, 259. New Hampshire v. Tilton. Cir. Ct., N. H. 
Opinion by Lowell, J. 

[Decided January, 1884.] 


CARRIER—GOODS DESTROYED BY FIRE ON WHARF— 
PROXIMATE CAUSE.—Goods were delivered to the de- 
fendant, a steamboat company, for transportation. 





ere Gueticocodc @’@ 7? awe a oO. 


era 


on | 











THE ALBANY LAW JOURNAL. 





357 














The bills of lading did not designate any particular 
vessel. The goods were burned on the wharf by a fire 
not occurring through any neglect of the defendant. 
Held, that where goods in the custody of a carrier are 
destroyed by storms, floods or fire, in a place in which 
they would not have been but for the negligent delay 
of the carrier, the direct or proximate cause of 
the injury is the flood or the fire, and that the delay in 
transportation is only the remote cause. The Supreme 
Court of the United States so decided in Railroad Co. 
y. Reeves, 10 Wall. 190, and it was so held in the Su- 
preme Court of Massachusetts in Hoadley v. Northern 
Transp. Co., 115 Mass. 304. This latter case was a suit 
to recover for the loss of goods by fire, which the car- 
rier had delayed forwarding, and which were burned 
atthe place where they were delivered into his cus- 
tody. The bili of lading in that case exempted the 
carrier from liability for loss from fire while the goods 
were in transit, or while in depots or warehouses or 
places of transhipment. It was held that the destruc- 
tion of the goods by fire could not reasonably have 
been anticipated as a consequence of the detention; 
that the delay did not destroy the goods; and that 
there was no connection between the fire and the de- 
tention. The language of the bill of lading is: “And 
it is expressly contracted and agreed that loss or dam- 
age by weather, fire, leakage, breakage and dangers of 
the seas are excepted ;”’ and it seems to me it would be 
avery strained and forced construction of these con- 
tracts now before me to hold that the exemptions in 
them from “‘fire, leakage and breakage’’ do not apply to 
losses from those risks while on the wharf, because they 
are mentioned in the same sentences with other risks, 
which are only encountered on the voyage itself. See 
3 Wall. 107; Rev. Stat., § 4282. Scott v. Baltimore. Cir. 
Ct., Md. Opinion by Morris, J. 

[Decided January 15, 1884.] 


——_.—___—_—. 


MINNESOTA SUPREME COURT ABSTRACT. 


BROKER—COMMISSION.—The rule is that to entitle 
one to commissions for procuring a purchaser of prop- 
erty on specified terms he must produce a person 
ready and willing to purchase on those terms. Wylie 
v. Marine Nat. Bank, 61 N. Y., 415; Sibbald v. Bethle- 
hem Iron Co., 83 id. 378; 38 Am. Rep. 441. Hamlin 
v. Schulte. Opinion by Berry, J. 

[Decided Feb. 5, 1884.] 


JUDICIAL SALE—SECURITY VOID FOR USURY—ESTOP- 
PEL—NEW SECURITY SUBSTITUTED—AGENT TAKING 
BONUS—WHAT NOT RATIFICATION—PRESUMPTION.— 
(1) The effect of the statute is not avoided by the sub- 
stitution of a new security for one infected with usury. 
Austin v. Burgess, 36 Wis. 192; Lee v. Peckham, 14 id. 
383; Williams v. Fitzhugh, 37 N. Y. 446, and cases 
cited; Tyler, Usury, 395. (2) The general rule is that 
where the debtor suffers the property pledged or mort- 
gaged to be regularly sold to an innocent purchaser, he 
will not be permitted to question the validity of the 
saleon the ground that the original security is in- 
fected with usury. This doctrine may be supported 
upon the principle of equitable estoppel, as well as 
upon grounds of public policy. Cuthbert v. Haley, 8 
Term R. 390; Jackson v. Henry, 10 Johns. 19; 1 
Jones, Mort., § 646; Mumford v. Ins. Co.,4 N. Y 485. 
But as to the creditor or an assignee not bona fide, a 
toreclosure sale made under a power contained in a 
void mortgage, or one that has been fully paid, works 
no estoppel against the mortgagor, and in such case 
the purchaser is inno better position thanif no sale 
were made, Jackson v. Dominick, 14 Johns. 442. ‘tA 
foreclosure of a mortgage under the statute is not 
founded upon any judgment or decree of any court. 





It is the mere act of the mortgagee, who cannot make 
that good and effectual by a sale which was unlawful 
and void in its inseption.’”’ Id. 443. Hyland v. Staf- 
ford, 10 Barb. 558; Bissell v. Kellogg, 60 id. 628; War- 
ner v. Blakeman, 4 Abb. Ct.-App. Dec. 530; Lee v. 
Peckham, 17 Wis. 391. In Taylor v. Burgess, 26 Minn. 
548; S. C., 6 N. W. Rep. 350, under the statute then in 
force, the mortgage security was not invalid, and the 
foreclosure was not therefore void. And in Merchant 
v. Woods, 27 Minn. 396; S. C., 7 N. W. Rep., 826, a 
mortgage which had been paid 1p was suffered to re- 
muin undischarged of record by the mortgagor or his 
assigns, and an innocent purchaser bid in the premises 
upon foreclosure. (3) A bonus taken by agents for 
their own benefit, and without any collusion with the 
lender,who neither authorizes nor ratifies the act or de- 
rives any benefit from it, is not presumptively a cover 
for usury on his part, and does not make the loan usu- 
rious. And receiving the mortgage and attempting to 
enforce it for the amount actually loaned, with lawful 
interest, does not amount to a ratification. And this 
appears now to be the prevailing doctrine. Acheson 
v. Chase, 28 Minn. 214; 8S.C., 9 N. W. Rep. 734, 
and cases cited; 1 Jones, Mortg., § 642; Van Wyck v. 
Walters, 16 Hun, 209; S. C., 81 N. Y. 352; Ins. Co. v. 
Kashaw, 66 id. 544; Gray v. Van Blarsom, 29N. J. Eq. 
454; Gokey v. Knapp, 44 Iowa, 32; Eslava v. Cramp- 
ton, 61 Ala. 507; Phillips v. Roberts, 90 Ill. 492; Rog- 
ers v. Buckingham, 33 Conn. 81. Where the authority 
of the agent is special and limited, and nothing fur- 
ther can be inferred in this case, the relation of the 
parties cannot be presumed to authorize illegal exac- 
tions of a bonus by an agent, and such act is not there- 
fore to be deemed within the scope of his agency. 
Whart. Neg., § 161; Acheson v. Chase, supra; Sniffen 
v. Koechling, 45 N. Y. Sup. Ct. 64. Jordan v. Hum- 
phrey. Opinion by Vanderburgh, J. 

[Decided Feb. 12, 1884.] 


VERDICT—JUDGE ENTERING JURY-ROOM-—WHEN NOT 
CAUSE FOR SETTING ASIDE.—After the jury had retired, 
the justice who tried the cause temporarily entered the 
jury-room without the consent of the parties. Held, 
that such conduct on the part of the court or its offi- 
cers is not to be encouraged or approved. Oswald v. 
Railroad Co., 29 Minn. 6; S.C.,11 N. W. Rep. 112, 
modified the stringent rule as laid down in Hoberg v. 
State, 3 Minn. 269(Gil. 181). In this case the intrusion 
was but temporary, and apparently casual, and there 
is no reason to believe that any prejudice was caused 
to the defendant’s rights. The prevailing party ought 
not therefore to be punished by setting aside a verdict 
for the inadvertent act or irregular conduct of an offi- 
cer or other person with whom he is in nowise con- 
nected unless there is good cause for believing that the 
opposite party is injured. People v. Draper, 28 Han, 
6; People v. Hartung, 4 Parker, 256; 3 Wait’s Law & 
Pr. 738. Helmbrechv. Helmbrech. Opinion by Van- 


derburgh, J. 
[Decided Feb. 13, 1884.] 
——_..————— 
CORRESPONDENCE. 
Gowns. 


Editor of the Albany Law Journal: 

When we reflect that the example of the wearing of 
gowns by our judges may be followed in all the other 
States, the matter is seen to be one of sufficient im- 
portance to demand the fullest consideration. As yet 
it cannot, we think, be said that the practice is ap- 
proved of in this State, even by its bar, much less by 
the people. It is true the Bar Association of the city 
of New York (and subsequently, we believe, the State 
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Association also) passed resolutions requesting the 
Court of Appeals to adopt the fashion, and very likely 
this was quite sufficient justification to the judges in 
doing so; but only as we think on the assumption that 
the persons voting truly represented their brethren 
and the people. The wish of the people on the sub 
ject would likely be better indicated by the tone of 
the press (of which we have not sufficient knowledge 
to speak), than by so small a representation of the 
lawyers of the State—perhaps not one-tenth—as voted 
for those resolutions, and in any event we believe that 
upon fuller consideration an indorsement of the prac- 
tice would be withdrawn. Some of the reasons for this 
belief are as follows: 

First. Gowns are emblems of either secular or spir- 
itual authority,and in either case are out of place, in a 
purely secular system of government by the people 
governed, which is essentially a government of reason 
arising out of discussion, and from which the intoler- 
ance, bigotry, and tyranny of ancient beliefs, customs, 
sects, and parties is removed. Undoubtedly gowns 
were originally, and not improperly in matters relat- 
ing to existence in a future world, emblems of religion 
or spiritua) authority. They are suited to the office 
of a priest, and were worn by them as well when sit- 
ting as judges in the ecclesiastical courts as at other 
times, and they may be useful as either spiritual or 
secular emblems,or both under a monarchial or Divine 
right theory of government, in which church and State 
are united. Where such is the case, and especially 
where the people are ignorant, superstitious, turbu- 
lent, or cowed, the emblem might in the courts of the 
king, the supposed fountain of justice, well serve a 
double and useful purpose in aid at once of secular 
and religious authority, where the maintenance of 
some such authority is of more consequence than the 
particular nature of it. Inthis age and country the 
conditions are entirely different. There is here no 
occasion foremblems in secular matters, at least, 
where the people are intelligent and free, and can 
duly respect the laws whichthey themselves adopt and 
make, and the judicial and other agents whom they 
themselves appoint to interpret and enforce those laws 
equally upon themselves, and all for the good of all, 
and generally can judge of and respect men for their 
qualities and works rather than by reason‘of any ac- 
cidental circumstance or material surrounding; and 
where, as here, religion is separated from the State, 
and neither the right of government or rule of gov- 
ernment comes from outside and above by usurpation 
or supposed appointment to or through one or the few, 
to be impressed, willing or unwilling, upon the many, 
but instead is found in and arises out of the united 
actionand most numerous agreement of the duly ma- 
tured and normally acting consciences and intellects 
of the many; and where as here judges not being the 
agents of a kingly or spiritual potentate as such, or 
otherwise than as found in the minds of men in gen- 
eral, they are in no measure properly separated from 
the people for whom and by whose authority they act 
except while in the actual exercise of their office, and, 
ouly to an extent necessarily incident to such exercise, 
oras the people by express grant and fora limited 
time have entrusted them with. The use of a gown 
therefore or other distinguishing insignia, could with 
us only be proper for the purpose of separating to the 
sight judicial agents from their fellow citizens in gen- 
eral or particular, as they are now already while in 
the exercise, and otherwise to some extent by the na- 
ture of their office, but the gown is the distinguishing 
insignia of the priest and spiritual authority. Such 
separation fends to the undue magnifying of judicial 
office, both in the minds of those so separated and of 





those from whom they are so separated. Under a/ 


system of self government, through discussion undug 
exaltation of the judicial office,and the consequent 
incidental but imperceptible and undefined extension 
of its power and authority, is a real and ever present 
danger, and the purchase of ‘‘dignity”’ at too great a 
cost. There is no branch of government in which it jg 
so essential that discussion should be full, free, and 
unawed, and decision impartial, unbiased and just, ag 
here. When government fails in this branch, through 
the imperiousness, conceit, artificial or natural exalta- 
tion and extension of their office, or ignorance for 
want of sufficient discussion, or patience to listen to 
it, of the judges, the government has failed in some 
degree to be aid, and become instead an obstacle to 
the freedom, progress and happiness of the people 
‘*Judges are but men,’ says Jefferson, ‘‘ they areas 
honest as other men and not more so. They are liable 
to be misled by favoritism, relationship, devotion to 
legislative or executive power,esprit de corps.” Andin 
another place he points out that they are ever inclined 
to unduly enlarge their jurisdiction and extend their 
power. Works, vol. 1, p. 81. Any exaltation of the 
judges above the people beyond that incidental to the 
power and mysteries of their office is to be depre- 
cated. Agents of the people with us to have due re- 
spect, but no sacredness. -Beyond the elevation inci- 
dent to their high and honorable office they must be 
content, like other people with less opportunities, with 
such consideration or otherwise as may come from 
qualities and works. If similarly to Chief Justice 
Marshall they shall in disposition of private contro- 
versies be able to discover true principles, and makea 
true application of them in so able, clear, and con- 
vincing a manner as to settle the particular litigation 
to the satisfaction of the parties, and prevent much 
litigation in the future, and conserve and advance 
public and private morality, liberty and progress, they 
will have their reward. Andif on the other hand ac- 
tive or unconscious, personal, or party bias and inter- 
est, forgetfulness of their relation and obligation to 
the whole people, and the possible effect upon their 
liberty and highest welfare of the disposition ofa pri 
vate controversy, devotion or surrender to each other, 
pride of power and opinion, the frailty of human na- 
ture, etc., shall cause them to deal erroneously, un- 
justly or unlawfully, and to settle controversies, which 
can never be settled, on any basis not plainly seen to 
be lawful, just, and right, and so be the cause of pub- 
lic and private immorality, unrest, and suffering, to 
the prejudice of order and liberty, they will also have 
their reward, and gowns cannot serve the judges or 
the people to hasten or prevent such results in the 
least degree. 

As to the wearing of gowns by the judges of the 
United States Supreme Court, that practice, with our 
General Terms, and a few similar anomalies, is what 
is remaining in our courts of a judicial system estab- 
lished under and suited to an entirely antagonistic 
system of government, but which our forefathers did 
not think it necessary or wise to do away with or 
change wholly and at once. Under the principles of 
our system, it is however only a question of time, a8 
we believe, when gowns, like the system of courts 
within a court, and the regarding of appeal as matter 
of favor rather than right, appointment of judges, etc., 
will bave disappeared wholly, and then we may have 
the satisfaction of seeing the judges of the highest 
court in the world sitting not in priests’ gowns, or ina 
uniform of any kind, but in the dark, well made, well 
fitting, dress of the prosperous, studious, and influen- 
tial American citizen, and doing a work of which the 
world will be proud. The movement for gowns in 
this State, originated in the city of New York, and is 
one of the numerous circumstances that tend to con- 
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firm Herbert Spencer’s opinion of us, that while an 
association of lawyers was solicitous for the dignity of 
judges at Albany, and hoped to add to it by gowns, 
certain of the courts and many of officers of justice in 
their own city were engaged, and had been for years, 
in the practice of the most monstrous usurpations and 
wrongs upon the clients of those lawyers, upon the 
weak and defenseless widow and orphan, and upon the 
public generally, and without one word of protest 
being heard. In view of such things and the fact that 
liberty is not lost all at once, but by insensible grada- 
tions, the contemptible drapery and gown business, 
and all that it implies should be sufficient to make the 
“judicious grieve,’ especially, unless the movement 
to frock the judges of the country is soon brought toa 
halt. 
G. 8. P.S. 
New YorRK, April 27, 1884. 


— 


SHOULD LAWYERS DECIDE THEIR OWN CASES? 


Editor of the Albany Law Journal: 


It is a self-evident truth that ‘‘no manshould be 
judge in his own suit.’’ Occasionally however we find 
in the action of our courts of justice gross violations of 
the principle upon which this axiom is based. For in- 
stance, a controversy arises between two citizens as to 
what the one claims to be an exorbitant charge made 
by the other for professional services as a lawyer. 
Now, while it is entirely legitimate in such cases to 
take the testimony of attorneys as to existing rates of 
charge, it strikes us that to actually refer the case to 
alawyer “to hear and determine it,’’ is very much 
like making a man a judge in his own case. While 
the referee thus appointed by the court is not the 
plaintiff himself, yet he is the professionial brother of 
the plaintiff, alike interested with him in raising high 
and keeping up the standard of compensation for all 
professional services rendered by any member of the 
confraternity. In all controversies at law the parties 
should be accorded the most impartial and unbiased 
tribunal for the determination of the case both as to 
its questions of law and its issues of fact. And it 
would seem to many logical minds that where the 
question to be determined is whether the bill of a law- 
yer or a physician is a reasonable or an exorbitant 
one, neither an attorney in the one case, nor a doc- 
tor of medicine in the other, should be made, by an 
appointment as referee, both judge and jury in his 


professional brother’ s case. 
* 


VALUE OF INCHOATE DOWER RIGHTs. 


Editor of the Albany Law Journal: 


The code (§ 1570) provides that where “a party to the 
action (partition) has an inchoate right of dower, or 
any other future right or estate, vested or contingent, 
the court must fix the proportional value of the right 
and estate, according to the principles of law applica- 
ble to annuities and survivorships,”’ etc., and must di- 
rect the same to be paid over, etc. 

Rule 71 of the General Rules of Practice provides 
that “if a tenant for life, or by the curtesy, or in DOWER 
“consents to accept a gross sum in lieu of such annual 
interest or income for life, the same shall be estimated 
according to the then value of an annuity of five per 
cent on the principal sum during the probable life of 
such person, according to the Portsmouth or North- 
ampton tables.’’ 

The above rule seems to provide for dower interests 
which are fixed, ascertained aud vested, and not for 





those which are inchoate, contingent and undeter- 
mined. Section 1570 of the code does refer to the lat- 
ter, and directs the court to fix the,proportional value 
of the inchoate estate according to certain “ princi- 
ples’ applicable to annuities. 

What are the ‘“ principles’’ applicable to inchoate 
dower rights, and how are they to be ascertained and 
calculated ? 

The annuity table in the appendix to the Court Rules 
and the *‘examples”’ following it seem to refer exclu- 
sively to the ascertainment of the values of vested es- 
tates. 

The husband is not a necessary party to a partition suit 
either by or against his wife, even though there be is- 
sue, and she can convey her lands without his consent 
or concurrence; but she is a very necessary party in a 
partition suit affecting his lands, and her hand and 
seal must be affixed to his deeds. Yet while the rule 
is careful to provide for curtesy, it is technically silent 
upon the subject of inchoate dower. Now the value of 
the wife’s dower right ought certainly to be less than 
that of the widow. 

Take the case of a partition sale where there is a 
widow of sixty, with an actual unapportioned dower 
estate in one undivided moiety, and a wife of forty, 
whose living husband owns the other undivided moiety. 
Suppose the proceeds of sale of the whole property to 
be $30,000. If we adopt the annuity table appended to 
the rules as our guide, and calculate the value of both 
the wife’s and the widow’s dower interest in the given 
case simply according to the above table, we have the 
peculiar result that the widow, whose estate and rights 
are determined and vested, gets only $1,955 as the value 
of her dower, while the wife (who may possibly not 
survive her husband at all) is entitled to $2,676. 

Of course this is not the intention of the law; but I 
think it isthe general practice of the profession to 
make the same calculation for wife and widow. 

In Jackson v. Edwards, 7 Paige, 386, 408, the rule for 
computing the present value of the wife’s contingent 
right of dower during the life of her husband is stated 
to be to ascertain the present value of an annuity for 
her life in the third of the proceeds of the estate, and 
from this sum so ascertained to deduct the value of a 
similar annuity depending upon the joint lives of her- 
self and her husband, and the difference between these 
two sums will be the present value of ,her contingent 
right of dower. 

Now by what table or mode of calculation are we to 
arrive at the value of an annuity depending upon joint 
lives? The references in Jackson v. Edwards are to 
McKean’s ‘Prac. Life Tables,’’ and Hendry’s * An- 
nuity Tables.’’ The latter work I have not been able 
to find, and the tables in the former arein English 
money, and are too complicated for the average prac- 
titioner. 

Of course an actuary could easily make the calcula- 
tion required in any given case; but would it not be 
well to have a table applicable to survivorships and 
joint lives, with illustrative examples, in the next re- 
vision of the rules? 


New York, April 26, 1884. 


J. C. LEv1. 


NEW BOOKS AND NEW EDITIONS. 


HIGH ON EXTRAORDINARY LEGAL REMEDIES—SECOND 
EDITION. 


A Treatise on Extraordinary Legal Remedies, embracing 
Mandamus, Quo Warranto and Prohibition. By James L. 
High. Second edition. Chicago; Callaghan & Co., 1884. 
Pp. xliv, and 737. 

We noticed on a previous occasion (10 Alb. L. J. 173) 
the first edition of this work. Since that time the 
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profession have become familiar with it and other 
treatises on kindred subjects by the same author, and 
have given them such approval that we could not,were 
we inclined, fail to commend the present edition. 
The preparation of this edition was induced by the 
fact that since the first appeared nearly eight hundred 
decisions have been published upon the topics of which 
it treats. These have been embodied in the text, and 
while the plan and structure of the work remain un- 
changed, such additions or modifications have been 
made as to adapt it to the existing state of the law. 


COLEBROOKE ON COLLATERAL SECURITIES. 


A Treatise on the Law of Collateral Securities as applied to 
Negotiable, Quasi-Negotiable, and Non-Negotiable Choses 
in Action. By Wm. Colebrooke. Chicago; Callaghan & 
Co., 1883. Pp. Ix, and 646. 


This volume contains an apparently exhaustive 
treatise upon a narrow, but in modern times a very 
important branch of commercial jurisprudence. This 
branch has heretofore been referred to in the text- 
books as included in the law relating to pledge, that 
being a division of the law of failment. But other 
questions than those involved in the pledge of corpo- 
real personal property arise from the use of collateral 
securities, and a separate work is required for their 
proper consideration. Such a work is here attempted 
and we think with success. The natural division of 
the subject is adopted, the three classes of securities, 
namely, negotiable, quasi-negotiable, and non-negoti- 
able instruments, being separately treated. That the 
courts are frequently called upon to consider the sub- 
ject of collateral securities is shown by the circum- 
stance that over four thousand cases directly relating 
toitare here cited. The book is well printed and 
bound. 


LAW OF THE PrRopucE EXCHANGE. 


The Board of Trade and the Produce Exchange, their His- 
tory, Methods and Law. For the use of the legal profes- 
sion, commission merchants, brokers and business men 
generally. By Lewis H. Bisbee and John C. Simonds. 
Chicago; Callaghan & Co., 1884. Pp. xxxviii, 435. 


The subject of this volume is of growing importance 
in our commercial life, and presents a new field for 
the legal author, and in this volume the “ sincere de- 
sire for honest and thorough work” has found its 
fulfillment. What Dos Passos and Biddle have done 
for the Stock Exchange, the authors of this work, with 
no less ability have done in their chosen field. Ap- 
pended are the rules of the Chicago Board of Trade, 
and rules and regulations of the several branches of 
the New York Produce Exchange. The mechanical 
execution is good. 


——$__¢—___— 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, April 29, 1884: 

Judgment affirmed with costs of all parties to be 
paid out of the estate—John L. Hobson and others, exe- 
cutors, v. Ruth C. Hall and others, respondents, im- 
pleaded with James F. Hall and others.——Judgment 
affirmed with costs—Louise M. Howell et al., respond- 
ents, v. Clara B. Leavitt et al., appellants; George C, 





Newman, appellant, v. David Fish and another, admr's, 
respondents; Jacob New, by guardiun, etc., respondent, 
v. James McKechnie and another, appellant; Wm. H. 
Robinson, respondent, v. National Bank of New 
Berne appellant; Daniel J. McCarthy, appellant, y, 
Mayor, etc., of Nee York, respondents; Thomas H, 
Bowles, infant, respondent, v. Frederick Haberman, 
appellant; People, respondents, v. Mutual Trust Co., 
appellant; James W. Murphy, an infant, respondent, v. 
John C. Orr and others, appellants.——Judgment and 
conviction affirmed—People v. Louis D’ Argencour, ap- 
pellant.——Order affirmed and judgment absolute ren- 
dered for plaintiff on the stipulation with costs—WMarie 
Hussner, adm’x, respondent, v. Brooklyn City Rail- 
road Company. —— Judgment affirmed — People vy. 
Stephen Raymond; People v. Charles H. Weed.— 
Order affirmed, and judgment absolute ordered against 
the appellant with costs. Entered as decided April 14, 
1884—John H. Platt, appellant, v. Edward R. Jones, 
respondent.——Order affirmed, with costs to the re- 
spondent to be paid and by the appellant out of any 
moneys in his hands, as receiver—People v. City Bank 
of Rochester.——Motion to correct decision. Decision 
of motion suspended to enable the attorney for the re- 
spondent to serve proposed form of judgment based on 
the facts appearing in the record on the attorneys for 
the appellants, with liberty to the latter to propose 
amendments, the proposed judgment and amendments 
to be submitted to Judge Finch within twenty days— 
Herman Veeder and others v. William Mudgett (fifteen 
appeals). 


NOTES. 


fie American Law Review for March-April has the 

following leading articles: Effect of withholding, 
suppressing and manufacturing evidence in civil cases, 
by John D. Lawson; Post-office department as a com- 
mon carrier, by Temple Bodley; Courts of Chancery 
in America—colonial period, by Solon D. Wilson; Pay- 
ments for corporate shares in property instead of 
money, by Leonard A. Jones; Judgment liens in the 
Federal courts, by Warren Watson. The “ Notes” 
continue to be very entertaining. The Review pays us 
two rather indifferent compliments; it says: ‘‘ We en- 
joy reading the Albany almost as much as the Central’; 
and that we are “ too respectable a publication to be 
caught in such company as many of the reports which 
we have here catalogued *’— i. e., the New York judi- 
cial reports. The feview also says that the editor of 
this journal is ‘“ of mature age.’’ That is true, and we 
are not sensitive about it, but we warn the Heview not 
to say such athing of our accomplished brother, the 
editor of the Chicago Legal News. The book notices 
of the Review are among the best we have ever read. 
—tThe American Law Register for April has a leading 
article on Drunkenness as an excuse for crime, by 
John D. Lawson, and the following cases in full: Good- 
hart v. Hyatt (Eng.), on right to enter on another's 
land to repair water pipes, with note by Edmund H. 
Bennett; Wood v. Detroit City Ry. Co.(Mich.), on con- 
tributory negligence of one driving on street railway 
track, with note by M. D. Ewell; Arrowsmith v. Hor- 
mening (Ohio), on time when statute takes effect, with 
note by W. W. Thornton. 
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CURRENT TOPICS. 


] E hope the ante-mortem probate bill pending in 
our Legislature will not prevail. It is a very 
impolitic and unnecessary measure. A Michigan 
Circuit judge, writing to the New York Tribune, 
says of the similar act in that State, that it is impol- 
itic, ‘‘ first, because the proceedings necessary to 
establish a will during the testator’s life cause 
strife and dissension, stirring up bitter hatred be- 
tween parents and children, husbands and wives, 
and so are contrary to public policy; second, be- 
cause in Michigan, by special statute, husband and 
wife are precluded from testifying for or against 
each other without consent, and so the very best 
evidence is unnecessarily excluded. If that rule of 
evidence does not apply in contested will cases, 
then so much the worse, for we shall have the un- 
seemly spectacle of husband and wife revealing the 
family skeletons and resorting, very likely, to vio- 
lence afterward to be avenged for the disclosure.” 
Prominent lawyers in Philadelphia have also avowed 
themselves opposed to such a measure. Judge 
Penrose, of the Orphan’s Court, says: ‘‘This law 
might perhaps shorten these contests, because the 
examiners would have the benefit of the testator’s 
own testimony. Even as to that point there is an 
uncertainty. I think that an investigation in the 
nature of a proceeding in lunacy could easily be 
drawn out over months and years. The ante-mortem 
probation would, of course, be regarded as final. 
What then? A will is ambulatory until the maker 
of it die. A man might want to change his will a 
dozen times after it had been probated. Would 
not the register or the surrogate come to regard him 
asa nuisance? Then as to publicity. A testator 
ought to be required to give notice of the disposi- 
tion of his property to all who have an interest in his 
estate. To omit that would be opening the door 
to gross fraud. Yet see how this publicity would 
affect the testator’s peace of mind. He would run 
the risk of having his life made miserable by the re- 
latives to whom he had given nothing or had not 
given what they regarded as enough. Then again 
publicity would be placing a premium on murder. 
Suppose a man had induced another to make a will 
in his favor, or had been favored without his bring- 
ing it about, might he not sometime believe it to be 
to his interest to have the testator’s death hastened? 
I do not say that the thing I suggest would happen 
frequently, but once would be once too often. Ante- 
mortem probation, to my mind, would never do,” 
And Register Rex says: ‘‘ Suppose a man make a 
will and his mental soundness be tested. His re- 
latives would be much averse to precipitating an 
unseemly contest during his life-time. They would 
_be forced into silence. Yet they all have a right to 
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be informed of the contents of the will. If they 
are not to be informed, and if a probate during the 
life of the testator is to be made final by act of 
Assembly, there will be no end of opportunity for 
fraud. The only advantage of the law is this: If 
a testator is alleged to bea lunatic and a contest 
begun, the jury, if there be one, will have the bene- 
fit of his own testimony and may have their judg- 
ment guided by an explanation from his own lips of 
his reasons for disposing of his property in the way 
that he sees fit. That however is not preventing 
contests, as you can see. It is simply putting a 
man in the midst of them, instead of fighting them 
out after he is gone and beyond the reach of rancor.” 
We regard these objections as well founded. As 
we have once before suggested, it would be rather 
inconvenient and ludicrous to have a public inquiry 
into a testator’s sauity every time he wanted to 
make a new will, as for example, when a new child 
was born. The best way to prevent will contests is 
to compel the contestants to give security tor costs. 
This matter seems to have been viewed only from 
the point of justice to the testator, but others have 
rights, And even the testator, if the decision should 
be against his sanity, would suffer under an unde- 
served and unnecessary stigma for the rest of his 
life. The bill in question is also objectionable be- 
cause it puts the matter of parties to the proceed- 
ings within the choice of the testator. It provides 
that every person who would be ‘“‘ heir” at the time 
of the petition, and also such other persons as the 
testator may desire, shall be parties. Where is the 
widow left? She is not an ‘‘heir” and yet she is 
the person most interested, and making her a party 
is exclusively within the control of the testator. 


We hope our legislature will abolish imprison- 
ment for debt. It is a relic of barbarism almost as 
vile as slavery. The law as it now stands is an 
abomination, intrinsically, and because under it in 
certain cases perpetual imprisonment is possible. 
Matter of Brady, 69 N. Y. 215; Coffin v. Gourley, 20 
Hun, 308. Another objection, which was forcibly 
pointed cut in a recent hearing before the judiciary 
committee of the Assembly, is that a creditor resid- 
ing in a community where imprisonment for debt 
does not prevail may come here and enforce this 
harsh remedy against his debtor resident here, when 
he could not resort to it at home. The best thing 
to do with this law is to reform it altogether. Let 
caveat venditor be the rule. 


The Central Law Journal seems to be ‘‘ perking 


up.” It says: ‘‘Our Albany cotemporary says: 
‘Mr. Leonard A. Jones, the well-known legal author, 
is preparing an Index of Periodical Legal Literature, 
and is desirous of obtaining the names of unsigned 
leading articles in this journal. The contributors 
of such articles will confer a favor. by sending their 
names to Mr. Jones, 209 Washington street, Boston, 
Mass.’ We believe that Mr. Jones is desirous of 
obtaining the names of the contributors of the 
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articles, not of the articles themselves. Score one 
for our Albany cotemporary’s bad grammar. Any 
contributors to the Central Law Journal of articles, 
notes to cases, correspondence, etc., will please send 
their names to Mr. Jones.” There seems to be no 
fault with our ‘‘ grammar.” There is merely an ap- 
parent omission of the words, ‘‘the writers of.” 
Besides, if our paragraph was obscure, the same ob- 
scurity is chargeable to the last sentence of the 
Central’s paragraph. To what does “their names” 
refer — to the contributors or to the articles, etc? 
The Hub man should remember that he that taketh 
up the pen shall perish by the pen. Moreover, a 
cultured Boston man should not use the word co- 
temporary. But we are glad to note this indication 
of his attentive reading of this journal. A contin- 
uance therein will be a liberal education to him. 


It will be news to most of our readers that the late 
eminent novelist, Charles Reade, was a lawyer by 
education, having been called to the bar in 1843, 
He felt however that his proper call was to liter- 
ature, and in this he achieved marked success. We 
doubt however that posterity will rank him among 
the great novelists. In his latter days he exhibited 


a furious and ungovernable temper in controversy, 
and this, with several astonishing instances of 
plagiarism, has led us to suspect that his wits were 
not quite well regulated. Whenever he stole a 
passage however he seemed perfectly able to pro- 


tect his possession by force and abuse. 


The London Spectator, in an article on crime in 
America, says: ‘‘ That except when public feeling 
is really roused, or good citizens crowd into the 
jury-box, the chances in favor of a murderer escap- 
ing the scaffold are in many States more than six- 
teen to one. Last year, for example, more than 
1,500 convictions for murder were recorded in the 
Union, and only ninety-three criminals were hanged. 
The penalty of death may be said to be informally 
abolished, and, as invariably happens when that is 
the case, murders have multiplied till a general 
sense of insecurity has penetrated downward even 
to the classes living by labor. The details are al- 
most incredible, but Mr. Muthall, in his ‘ Dictionary 
of Statistics,’ shows that murder is more than three 
times as common in the Unionasin England, France 
or Germany. We give the figures. Murder is a 


cause of death: 
Per 10,000,000. 


In Germany.... ........ Stns cnn deiewaes 
In Ireland (1879) 





It is in the face of such statistics that our legisla- 
ture is asked to excuse still more of the best classes 
of citizens from jury duty — not only bank officials, 
as we have before pointed out, but officers of insur- 
ance companies. If that bill should pass, we earn- 
estly hope that the Governor will vetoit. As a 
sound lawyer and discreet citizen he must recognize 
the awful danger into which our country is drifting. 
We have our choice between lynch law or better 
juries and prompter and more inexorable justice. 


The Senate failed to pass the Civil Code for want 
of a quorum. The bill received fifteen votes in 
favor to eleven opposed. Mr. Ellsworth declared 
the bill a statute and not a code. And yet the 
Throop bill, conceded to be a statute, and covering 
part of the same ground, was passed, Mr. Lansing 
exhibited very bad taste in speaking of the bill as a 
mere glorification of the codifier. He should at 
least recognize the fact that the codifier has merely 
discharged an official duty. It looks now as if the 
enemies of the bill had temporarily succeeded by 
dilatory tactics. They may gratify their personal 
animosities and their own pride of opinion by this 
course, but the cause of codification will live long af- 
ter they and their petty interests are forgotten. Sen- 
ators may write this sentence down in their tablets: 
The people are determined to have written laws, 
which they can read for themselves, without paying 
senators and other lawyers to interpret for them. 


—_»—__—_——_- 


NOTES OF CASES. 

N Price v. People, 109 Ill. 109, a conviction of one 
of several for burglary was set aside on the 
ground that the evidence showed that he was act- 
ing as a detective. The court observed in the pre- 
vailing opinion: ‘‘ Waiving all controverted ques- 
tions, the undisputed facts as appears from the 
foregoing are, that the accused on the day of the 
attempted robbery went deliberately to a constable 
of the town in which he lived, and told him all 
about the contemplated crime, giving the true 
names of the parties, and telling him when and 
where it was to take place, and the name of the in- 
tended victim; that the attempt was made at the 
very time and place, and by the parties stated by 
him, and that on the following morning he in like 
manner went to a justice of the peace and told him 
all about what had been done, and furnished him 
with the true names of the parties implicated, by 
means of which on the same day they were brought 
to trial, and were subsequently convicted of the 
crime. That a sane person, really guilty of commit- 
ting so grave a crime as the one imputed to the ac- 
cused, would thus act, is so inconsistent with all 
human experience as not to warrant the conviction 
of any one under the circumstances shown. The 
accused is a mere youth, only some nineteen years 
of age at the time of this transaction, and the fact 
that some of his conduct subsequent to the occur- 
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rence tends rather to strengthen the view taken by 
the jury, as is conceded, yet that may well have re- 
sulted from his youth and inexperience. But as to 
the exculpating facts above stated, we see no ra- 
tional solution of them, and none that is satisfactory 
has been suggested by counsel for the people which 
would seem to warrant the conviction.” Scott, J., 
however, dissented, observing: “It is admitted the 
accused went to the house of the prosecuting wit- 
ness with others, whose avowed purpose was to rob 
him of his money, That he might have done with 
no criminal intent. But he went much farther. It 
is proven he entered the house where the burglary 
was to be committed, with one who carried a drawn 
pistol that he knew was loaded with a deadly 
charge, that he presented it in the face of the prose- 
cuting witness, and ‘demanded his life or his 
money,’ and that accused aided him in his wicked 
purpose by his presence, and by exhibiting an un- 
loaded pistol, and by the use of threatening lan- 
guage calculated to intimidate the witness and his 
wife, both of whom were old persons, and alone 
in their house in the night time. But for the un- 
usual bravery exhibited by the prosecuting witness 
and his wife, the attempt to rob them might have 
been, and no doubt would have been, successful, 
and that result would have been accomplished in 
part, at least, by the acts of the accused. It might 
be admitted the accused went to the house with no 
original felonious intent, yet as has been seen, he 
stood by and aided another while he was attempt- 
ing to commit a felony. That made him a princi- 
pal in the wrongful act. It was unlawful for him 
to aid in the perpetration of a crime under the pre- 
tense he was acting as a detective. His presence in 
the house with pistol in hand, whether loaded or 
unloaded, was a cause of terror to the parties as- 
sailed, and as effectually aided the man who was 
attempting to rob them as though the intention of 
the accused had from the beginning been felonious. 
It is no answer to this view of the case to say that 
he notified the officers to be present and make ar- 
rests. When he ascertained there were no officers 
or others present to make arrests he ought to have 
stopped before entering the house, and given the 
alarm elsewhere. This he did not do, nor is it 
shown he was prevented from doing it by intimida- 
tion or otherwise, but on the contrary he actually 
participated in the attempted crime. The effect of 
his presence upon the witness and his wife was the 
same as if he was, in very fact, one of the ‘ James 
boys,’ as he declared he was. The law will tolerate 
no such conduct. It would be to establish a most 
pernicious doctrine to hold that a person might par- 
ticipate in the commission of a felony, and obtain 
immunity from punishment on the ground he was a 
mere detective or spy upon the conduct of others.” 
Craig and Walker, JJ., also dissented, and so do 
we. 


In Pullman Palace Car Co. v. Bluhm, 109 Tll. 20, 
it was held that one whose negligence causes a per- 
sonal injury is not excused from liability by the 








negligence of a competent surgeon in treating the 
injury. The court said: “There is evidence tend- 
ing to show that had this broken arm received ordi- 
nary care and ordinary professional skill, the parts, 
would have united with little or no permanent injury, 
and on this hypothesis alone appellant insists that the 
matter of this false joint should have been, at least 
hypothetically, excluded from the jury. We un- 
derstand the law on this subject to be that plaintiff 
cannot hold defendant answerable for any injury 
caused, even in part, by the fault of plaintiff in 
failing to use ordinary care or ordinary judgment, 
or for any injury not resulting from the fault of de- 
fendant, but caused by some new intervening cause 
not incident to the injury caused by defendant’s 
wrong. Thus in this case if it be conceded that 
the false joint, under proper care and skill, would 
not have resulted from the breaking of the arm 
alone, but was brought about by the subsequent 
separation of the parts after they had been prop- 
erly set, and before nature had formed a firm union, 
then if this subsequent separation of the parts had 
been caused by an assault and battery by a stranger, 
or some foreign cause with which appellant had no 
connection, and which was not in its nature inci- 
dent to a broken arm, plainly appellant ought not 
to be held to answer for the false joint, but if ap- 
pellee exercised ordinary care to keep the parts to- 
gether, and used ordinary care in the selection of 
surgeons and doctors, and nurses if needed, and em- 
ployed those of ordinary skill and care in their pro- 
fession, and sfill by some unskillful or negligent 
act of such nurses, or doctors or surgeons, the parts 
became separated, and the false joint was the result, 
appellant if responsible for the breaking of the arm, 
ought to answer for the injury in the false joint. 
The appellee, when injured, was bound by law to 
use ordinary care to render the injury no greater 
than necessary. It was therefore his duty to em- 
ploy such surgeons and nurses as ordinary prudence 
in his situation required, and to use ordinary judg- 
ment aud care in doing so, end to select only such 
as were of at least ordinary skill and care in their 
profession. But the law does not make him au in- 
surer in such case that such surgeons or doctors, or 
nurses, will be guilty of no negligence, error in 
judgment, or want of care. The liability to mis- 
takes in curing is incident to a broken arm, and 
where such mistakes occur (the injured party using 
ordinary care) the injury resulting from such mis- 
takes is properly regarded as part of the immediate 
and direct damages resulting from the breaking of 
the arm.” 





In Duffy v. City of Dubuque, lowa Supreme Court, 
April 9, 1884, 18 N. W. Rep. 900, it was held that 
one who steps partly off a city street to get a drink 
of water from a hydrant on an adjacent lot is still 
legitimately using the street, and the city is liable 
for an injury to him by its neglect to take proper 
care of the street. The court said: ‘‘The posi- 
tion of counsel for appellant is that to entitle plaint- 
iff to recover he must have been using the street at 
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the time of the accident for some of the ordinary 
and legitimate objects, for the promotion of which 
the city is required to keep it in repair, and that 
the act he was doing at the time is not of that char- 
acter. The following cases are cited as sustaining 
this position: Stinson v. Gardner, 42 Me. 248; Stick- 
ney v. Salem, 3 Allen, 374; Blodgett v. Boston, 8 id. 
237; Norristown v. Moyer, 67 Penn, St. 359; Sykes v. 
Pawlett, 43 Vt. 446. The rule in the New England 
States, and in some others, undoubtedly is that the 
public corporation, which is charged with the duty 
of keeping the highway in repair, is liable to one 
who is injured by the failure to perform that duty 
only in case the injury is received while in the le- 
gitimate use of the highway. In those States how- 
ever, the duty to keep the highway in repair is im- 
posed on the corporation by statute, and the extent 
of that duty is expressly defined by statute. The 
liability of the corporation to one who suffers an 
injury by reason of its failure to perform the duty 
is also created and defined by statute. The Massa- 
chusetts cases cited are determined under statutes 
which impose upon the corporation the duty of 
keeping all highways within its limits in such state 
of repair that they may at all seasons of the year be 
safe and convenient for travellers passing along and 
upon them, and which make it liable to any person 
who suffers an injury through any defect or want 
of repair therein, and they hold that unless the per- 
son injured by the defect was a traveller on the 
highway, within the meaning of the statute, when 
he received the injury, the corporation is not liable 
to him therefor. They have put a very liberal con- 
struction on the word ‘travelers’ as used in the stat- 
ute. It is held to include every one who has occa- 
sion to pass over the highway for any purpose of 
business, convenience or pleasure, and ‘that the 
highway is to be kept safe and convenient for all 
persons having occasion to pass over it while en- 
gaged in any of the pursuits or duties of life.’ 
Blodgett v. Boston, supra. Now, we feel that we 
are not called upon to determine in this case 
whether the rule in this State as to the liability of 
the corporation is any different from what it is in 
those States, by reason of the fact that it is not cre- 
ated or defined by statute—a question discussed 
by counsel —- for it seems to us that the use which 
plaintiff was making of the street at the time of 
the injury was a legitimate and proper use. He 
was on the street in the ordinary course of his busi- 
ness. He had the right to go to the hydrant for 
the purpose for which he went there, and in going 
there he had the right to pass along the street. It 
was convenient for him to stand upon the sidewalk 
while drawing the water. It was certainly not un- 
lawful for him to stand there for that purpose. He 
was not a mere lounger on the street, obstructing 
the travel thereon, but lis stopping there for the 
time, and for the purpose for which he stopped, 
was a mere incident to the general use which he 
was making of the street at the time.” See Varney 
v. Manchester, 58 N. H. 430; 8. C., 42 Am. Rep. 
592, note, 601, 





LIABILITY OF A CORPORATION ISSUING A 
CERTIFICATE OF SHARES. 
Nimportant question was involved in Joores v. 
Citizens’ National Bank of Pigna, which was de- 
cided by the Supreme Court of the United States in 
March, to appear in 110 U. S. And it is to be 
feared that it hardly received sufficient considera- 
tion. Mrs. Moores, the plaintiff, agreed to lend $9,100 
to a cashier of the defendant, a National bank, for his 
own use, upon the security of ninety-one shares of the 
bank which he said he owned. He sent her a certifi- 
cate in the usual form, bearing the seal of the bank 
and signed by the president and by himself as cashier, 
and certifying “that Mrs. Carrie A Moores is entitled 
to ninety-one shares of one hundred dollars each of 
the capital stock of the Citizens’ National Bank of 
Pigna, transferable only on the books of the bank, in 
person or by attorney, on the surrender of this certifi- 
cate.” Upon receiving this certificate she paid him 
the money. In fact no shares were transferred to her, 
and the certificate was one that the president had 
signed in blank and left with the cashier to be used if 
needed, and the cashier had fraudulently filled it up 
and issued it to Mrs. Moores. She had no knowledge 
of the fraud. Whenit was discovered, the bank re- 
pudiated the transaction, and Mrs. Moores brought an 
action against the bank to recover damages, on the 
ground that she had parted with her money on the 
faith of the representation contained in the certificate. 
It was held that she was not entitled to recover. 

In the opinion of the court, which was delivered by 
Mr. Justice Gray, it is stated as beyond doubt that 
when a certificate is improperly issued, and the holder 
transfers the shares to another who gives value on the 
faith of the certificate and without notice of any de- 
fect, the Jatter, although he does not acquire a title to 
any shares, is entitled to recover from the corporation 
the damages he has incurred by acting on the repre- 
sentation contained in the certificate. The reason why 
Mrs. Moores was not entitled to recover is thus 
stated: ‘*The certificate which he delivered to the 
plaintiff was not in his name, but in hers, stating that 
she was entitled toso much stock, and showed, upon 
its face, that no certificate could be lawfully issued 
without the surrender of a former certificate, and a 
transfer thereof upon the books of the bank. * * * 
Having distinct notice that the surrender and transfer 
of a former certificate were prerequisites to the law- 
ful issue of a new one, and having accepted a certifi- 
cate that she owned stock, without taking any steps 
to assure herself that the legal prerequisites to the vali- 
dity of her certificate, which were to be fulfilled by 
the former owner and not by the bank, had been com- 
plied with, she does not, as against the bank, stand in 
the position of one who receives a certificate of stock 
from the proper officers without notice of any facts 
impairing its validity.’”’ The circumstance that the 
person with whom the plaintiff dealt was the cashier 
borrowing on his own account, is not alluded to asa 
ground of the decision, and the case is treated as if he 
had been any one else. The decision is placed simply 
upon the ground that the certificate showed on its 
face that no certificate could be lawfully issued with- 
out the surrender of a former certificate and a transfer 
on the books. Now it issubmitted with deference that 
the certificate showed nothing of the kind. It con- 
tained the very common clause, quoted above, stating 
that the shares specified in the certificate were trans- 
ferable only on the books of the bank on the surrender 
of this certificate. It says nothing about a former cer- 
tificate or about previous transfers. And it is not the 
fact that it could not have been lawfully issued with- 
out the surrender of a former certificate. There might 
have been no former certificate, and the shares might 
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have been transferred on the books of the bank 
many times from one owner to another without any 
certificate having been issued. Shares are often prop- 
erly transferred in this way by those who have many 
dealings in them. It is only when a certificate has 
been issued that its surrender is required upon a trans- 
fer. Itis plain therefore that the certificate did not 
give the notice supposed, and if such notice had been 
given, it would have been contrary to the fact. 

It is mentioned in the opinion that the plaintiff had 
no notice of any irregularity otherwise than from the 
certificate. The certificate would obviously have given 
to any one else that saw it the same notice that it gave 
to the plaintiff. The consequences are startling, for if 
the decision be sound, any one who purchased the 
shares from the plaintiff, and paid for them on the 
faith of the certificate, would have been affected with 
the same notice as the plaintiff, and so would have had 
no claim to damages against the bank. A corporation 
therefore will never be liable to any one who acts on 
the faith of a certificate improperly issued, if it con- 
tains the clause that the shares are transferable only 
on the books of the corporation on surrender of the 
certificate. If a purchaser taking such a certificate as- 
certains that the legal prerequisites were actually com- 
plied with and that a former certificate was surren- 
dered, the former certificate would also give him no- 
tice of similar prerequisites to its validity, and he 
weuld have to continue his inquiry into the fulfillment 
of legal prerequisites ad infinitum. 

But was it in any way material that Mrs. Moores 
knew (as she must have known) that there must have 
been a valid transfer of the shares to her before a cer- 
tificate that she was entitled to them could lawfully be 
issued? The certificate was a representation by the 
bank that every thing had been done that ought to 
have been done to make her owner of the shares. This 
is the only ground on which a corporation is ever liable 
to one who acts on the faith of a certificate. The step 
Mrs. Moores took to assure herself that the legal pre- 
requisites were complied with was to get the certifi- 
cate of the bank to that effect before she parted with 
her money. Saying that she knew it could not be 
lawfuily issued unless the legal prerequisite, a transfer 
of the shares to her, had been complied with, is only 
equivalent to saying that she knew the representation 
ought not to have been made unless it was true. Yet 
it was because she knew this (who does not?), that she 
was held not entitled to recover. It should be added 
that if this legal prerequisite to the validity of the cer- 
tificate had been complied with, she certainly would 
have had no cause of action. 

The decision of this case in the court below (15 Fed. 
Rep. 141) was put on a far more plausible ground, but 
one that can hardly be regarded as sufficient. It was 
there said that the cashier issued the certificate for 
his own benefit, and that this was enough to put the 
plaintiff on inquiry. An answer to that is that the 
certificate purported to be issued by the president as 
well as by the cashier. The president had signed it in 
blank and left it with the cashier to be used if needed. 
In the hands of the plaintiff who had no notice of this, 
it was as effectual against the bank asif the cashier 
had procured the president’s signature after the certi- 
ficate had been filled up. 

It is also to be regretted that Mr. Justice Gray should 
have suggested a doubt whether a corporation would 
be liable to the person to whom a certificate was is- 
sued, e. g. in case of a forged transfer, in the same way 
as it would be to another who purchased, the shares 
from him on the faith of the certificate. He says: 
“According to the decision of Lord Northington in 
Ashby v. Blackwell, 2 Eden, 299, Ambler, 503, it would 
be seen that the corporation would be liable. Ac- 
to the decisious of Sir Joseph Jekyll in Hildyard v. 





South Sea Co., 2 P. Wms. 78, and of the Court of Ap- 
peal in Simm v. Anglo-American Tel. Co.,5Q. B. D. 
188, it would seem that it would not, because the 
holder of the new certificate takes it, not on the faith 
of that or any other certificate of the corporation, but 
on the faith of the forged power of attorney.” In 
neither of the two last cases is there the slightest inti- 
mation that the corporation would not be liable to the 
person to whom the certificate was issued, where he 
paid money on the faith of it, but on the contrary, 
there is in the last case the most positive assertion that 
the corporation would, be liable. It was held thata 
purchaser of shares who had taken a forged transfer 
and paid for them and then brought the transfer to the 
company and had it registered, had no cause of action 
against the company, for he had acted on the faith of 
the forged transfer, and not on any representation of 
the company. The company however after register- 
ing the transfer, issued a certificate at his request to 
Simm and Ingelow, who then advanced him money on 
the security of the shares, but the advance was repaid 
before the forgery was discovered. Brett, L. J., said: 
‘*Pausing here, I may say that I think it clear upon 
the authority of In re Bahia & San Francisco R. Co., 
L. R., 5 Q. B. 584, that the certificate issued by the 
company, being acted upon by Simm and Ingelow, did 
raise an estoppel between them.”’ Cotton, L. J., said: 
“Simm and Ingelow were purchasers for value; and 
no doubt while their interest remained they had a 
right of action against the company, who were es- 
topped as against them from saying that their trans- 
ferrors * * * were notstockholders.’’ That case 
was carefully considered, and an attentive perusal of it 
willclear away much of the confusion that has been 
created with regard to the subject. 
J. L, THORNDIKE. 


—_~.—__——— 


RECEIVERS OF CORPORATIONS—RIGHT TO 
SUE STOCKHOLDERS FOR UNPAID SUB- 
SCRIPTIONS. 

N the case of Farnsworth v. Wood, 91 N. Y. 313, 

Judge Rapallo decides, with the concurrence of the 
full bench, that the liability of a stockholder of a 
manufacturing corporation is a several individual lia- 
bility directly to such of the creditors of the corpora- 
tion as have complied with the requisite conditions 
precedent, and that there is no statutory provision by 
which such liability can be vested in a receiver of the 
corporation, and hence a receiver cannot collect un- 
paid subscriptions to stock under section 10, chapter 
40, Laws of 1848. It is argued that the receiver, ap- 
pointed under section 36,2 Revised Statutes, 467, re- 
ceived only ‘‘ the stock property, things in action and 
effects of the corporation,” and that the liability of 
delinquent stockholders being directly to the creditors, 
and not, in se many words, to the receiver, the latter 
could not, under section 10, supra, have any right of 
action. 

This decision is the occasion of a dilemma, since it 
is disputed that such areceiver can enjoin any cred- 
itor from bringing a separate action. Rankine v. Elliot, 
16 N. Y. 377; Calkins v. Atkinson, 2 Lans. 15; Pheonix 
W. Co. v. Badger, 67 N. Y. 299. In this last case Judge 
Rapallo says: ‘‘The right to collect the unpaid sub- 
scriptions was transferred to the receiver,’’ citing 2 
Rev. Stat. 463; § 36, L. 1852, p. 67; L. 1860, p. 699; 2 
Rev. Stat. 409, 8§ 67, 69; Rankine v. Elliot, supra; 
Tracy v. Firat Nat. Bank of Selma, 37 N. Y. 523. But 
it seems these cases, as far as they affect the point, are 
now overruled. 

Inasmuch as section 10, chapter 40, Laws of 1848, is 
essentially the same as section 10, chapter 140, Laws of 
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1850, the Railroad Act, the point that a receiver can- 
not collect subscriptions applies to railway companies, 
for there seems to be no material difference between 
the two acts. Section 7 of the Railway Act merely 
points out that the directors may require the subscrib- 
ers to pay the amount subscribed in such manner and 
in such installments as they (the directors) may deem 
proper, but such section gives no authority to collect 
payment of unpaid subscriptions. The corresponding 
section 6 of the Manufacturing Corporation Act, pre- 
scribes merely a similar penalty of forfeiture of stock 
in case of non-payment. 

A receiver appointed under section 36 has his powers 
enlarged by the Laws of 1860, page 699, chapter 403, so as 
to cover sections 67, 68 and 69 (2 Rev. Stat. p. 469), 
and thus has all the powers of a trustee of an insolvent 
debtor. Under section 69 the receiver, in case ‘‘ there 
be any sum remaining due upon any share of stock 
subscribed in such corporation, * * * shallimme- 
diately proceed and recover the same, unless the per- 
son so indebted shall be wholly insolvent; and for that 
purpose may commence and prosecute an action for 
the recovery of such sum without the consent of any 
creditors of the corporation.” 

Under section 36 he is vested with ‘‘ the stock, prop- 
erty, things in action, and effects of the corporation.” 
Under section 67 he is vested ‘‘ with all the estate, 
real and personal,’’ of the corporation. Under section 
7,3 Revised Statutes, Bank’s 6th edition, page 37, the 
Solvent Debtor’s Act, he is authorized *‘to recover all 
the estate, debts and things in action belonging or due 
to such debtor (corporation). Therefore it is neces- 
sary to prove that the unpaid stock subscription of the 
delinquent stockholder is part of the personal estate 
of the corporation, or is a “thing in action” or 
“effect ’’ of the corporation, and this under the decis- 
ion of Farnsworth v. Wood, supra, cannot be proved, 
inasmuch as these rights to collect unpaid subscrip- 
tions belong to the creditors, and to the creditors only, 
and are not property of the corporation. That this is 
a somewhat novel view is shown by the great number 
of decisions in the Court of Appeals holding that un- 
paid subscriptions are part of the assets of the corpo- 
ration. In so late a caseas B. & J. R. Co. v. Gifford, 
87 N. Y. 302, ‘all concurred” that “they,” 7. e., un- 
paid subscriptions of defendant Gifford, ‘‘ continued 
part of its assets for the benefit of its stockholders and 
creditors, and no reason can be perceived for holding 
that the defendant should not pay the balance of his 
subscription ” to the railroad company, which sued as 
plaintiff. It would seem that under Farnsworth v. 
Wood Gifford could not be held liable, inasmuch as 
the creditors did not bring suit, but the company. Any 
stockholder can now, under the acts of 1848 and 1850, 
escape scot free from paying subscriptions toa solvent 
company. We sincerely hope that “all’’ will ‘* con- 
cur” in Soverruling Farnsworth v. Wood, as soon 
as an opportunity is offered. It is unsound since it.de- 
cides that outside of the statute there is no common- 
law liability of the subscriber to the corporation on 
his contract. Given acorporation empowered to con- 
tract for subscriptions, there can be shown no statute 
depriving it of aright to enforce its contracts in law 
or equity. See 87 N. Y. 300. And this is what is done 
in Farnsworth v. Wood, unless we are very much mis- 
taken. 

The Code of Civil Procedure, as far as it affected re- 
ceiverships of corporations, leaves rather an awkward 
question to be settled as to suits brought by receivers 
after August, 1880. Laws of 1880, chapter 245, page 
368, would seem to read as follows: ‘‘ The following 
acts and parts of acts heretofore passed by the Legis- 
lature of the State are hereby repealed, namely: * * 
Sections 66 to 89 (pp. 754-5, Banks, 6th ed. vol. 3), 
which are hereby made applicable to a receiver ap- 





pointed, as prescribed in section 2429 of the Code of 
Civil Procedure.’’ That is tosay sections 66-89 are re- 
pealed, and then they are revived and made applicable 
to section 2429. The compilers of Bliss’s Code, under 
this section, say ‘“‘ sections 66 to 89, inclusive, are ex- 
ceptedfrom repeal and made applicable to receivers 
under section 2429.’’ This would appear to be an error, 
These sections are repealed, and are only made applica- 
ble by a process of revivorship, known only to the leg- 
islative mind, to section 2429. This last section refers 
only to a special proceeding for the voluntary dissolu- 
tion of a copartnership (83 2419-2431), and does not ap- 
ply to a receiver appointed after judgment and execu- 
tion under section 36, supra. Hence since September 
1, 1880, it would seem that sections 66 to 89 were all re- 
pealed except as applicable to receivers under section 
2429 of the code. This would decidedly curtail the 
powers of a section 36 receiver, while of course it would 
leave a voluntary dissolution receiver where he was 


before. 
J. 8. W. 


APPROACHES TO PLACE OF BUSINESS MUST 
BE KEPT REASONABLY SAFE. 
INDIANA SUPREME COURT, MAY, 1883. 


NAVE V. FLACK.* 


A trader is bound to maintain in a reasonably safe condition 
the approaches to his premises which are intended for the 
use of his customers, anda breach of this duty, resulting 
in injury to a customer who is himself free from fault 
proximately contributing thereto, gives a right of action. 

The defendant was a dealer in grain, having a warehouse for 
the storage thereof, with a drive-way thereto and therein 
by which his customers might reach a place for discharg- 
ing grain into such warehouse, which way was a passage 
so dark that defects could not be seen, and which was neg- 
ligently kept by the defendant in a dangerous condition; 
the plaintiff ignorant thereof, and having sold to the de- 
fendant a load of grain, attempted to obey the defendant’s 
direction to pass the same with his team along the way, 
and was, without his fault and wholly by reason of the 
dangerous condition of the way, crushed and injured. 
Held, that he was entitled to recover. 

Mere knowledge that a way is dangerous will not prevent a 
recovery for injury resulting from an attempt to use it, 
unless the danger beso great that a person of ordinary 
prudence would not voluntarily encounter it. 

Contributory negligence bars the plaintiff's right of recovery 
only where it is a proximate, and not a remote, cause of 
the injury. 

CTION for negligence. The opinion states the 
facts. 

Ex.iort, J. The appellee’s complaint alleges that 
the appellants were dealers in grain; that for the pur- 
pose of carrying on their business they had con- 
structed scales for weighing wagons loaded with grain, 
a warehouse for receiving and storing grain, and had 
prepared approaches to their scales and warehouse; 
that they invited persons to sell them grain, and held 
out this invitation to the public generally; that the 
appellants carelessly and negligently permitted to be 
constructed and used an insecure drive-way, and 
failed to light the same, although it was the only way 
in which the scales and warehouse could be reached 
with wagons and teams, and afforded the only mode 
of access for persons delivering grain to the appellants; 
that on the 238d day of September, 1878, appellee 
brought to the appellants a wagon loaded with corn, 
drawn by two horses; that the grain was bought by 
them, and that by the direction of the appellants the 
appellee drove his team and wagon upon and along 
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the drive-way for the purpose of unloading the corn; 
that being ignorant of the dangerous condition of the 
drive-way, and being directed to go on by the appel- 
Jants’ agent, he drove along the way; that it was dark, 
narrow, and with but little space between the floor 
and ceiling; that after passing partly along the drive- 
way there was an elevation in the floor, bringing 
nearer together the floor ceiling; that the change in 
the level of the way was not visible or easily discover- 
able, for the reason that the way was dark; that in 
passing over said way, and without fault on his part, 
but wholly through the negligence of appellants, ap- 
pellee was caught between the timbers of the ceiling 
of the warehouse and drive-way and seriously in- 
jured. 

We have no doubt of the sufficiency of this com- 
plaint. 

Aman who invites others to deal with him, and 
provides a place where persons may deliver articles 
bought by him, is bound to use reasonable care to 
muke and keep the approach to such place in a reason- 
ably safe condition for use for the purposes for which 
it was intended. 1 Thomp. Neg. 307. A dealer owes 
a duty to make reasonably safe all the approaches to 
his premises which are intended foruse by his custom- 
ers, and a breach of this duty will supply one who is 
injured, without his negligence contributing, with a 
cause of action. This duty is however owing only to 
those who go upon the premises by express or implied 
invitation, and does not extend to mere intruders. 
Lary v. Cleveland, etc.,R.Co.,78 Ind. 323; 8. C., 41 Am. 
Rep. 572; Everhart v. Terre Haute, etc., R. Co., 78 Ind. 
292; 8. C., 41 Am. Rep. 567. 

A man is not guilty of contributory negligence who 
acts upon the direction of the servants of the owner of 
the premises, and proceeds along a way which is main- 
tained as an approach to the premises, unless he knows 
or has reason to believe that the way is unsafe. It is 
averred in the complaint before us that the plaintiff 
had no knowledge of the unsafe condition of the drive- 
way, and that he proceeded upon it under the direc- 
tion of appellants’ servant, and as under these cir- 
cumstances he was warranted in acting upon the di- 
rections given him, he was not guilty of negligence. 
Lake Erie, etc., R. Co. vy. Fix, 88 Ind. 381, and authori- 
ties cited; Wharton Neg., § 352. 

In cases where there is nothiag to warn of danger, 
and nothing to indicate that aduty has not been dis} 
charged, a person to whom the duty is owing has a 
right to act upon the presumption that it has been per- 
formed. Of course, persons must always make use of 
their natural faculties, and not go carelessly or heed- 
lessly into danger; but while this is true, it is also 
true that they are not bound to do more than exercise 
ordinary care, and ordinary care does not require that 
one should anticipate a violation of duty and provide 
against itsconsequences. In this instance, the duty 
of the appellants was to maintain the approach pro- 
vided by them for the use of their customers in a rea- 
sonably safe condition for use for the purposes for 
which customers were given, either expressly or im- 
pliedly, to understand it was intended, and as there 
were no appearances of danger and no indications of 
neglect of duty, the appellee was justified in presum- 
ing that the duty had not been neglected, and that the 
drive-way might be safely used. 

It is not only common carriers and persons engaged 
in business of a kindred nature that are bound to pro- 
vide safe means of ingress and egress to the places to 
which they invite, either by express words or fair im- 
plication, persons to come and deal with them, but 
this duty extends to persons engaged in general mer- 
cantile business, as merchants, grain dealers, and the 
like. There has been some discussion as to whether 
this duty is owing to mere guests, but there seems to 





be no difference of opinion upon the proposition that 
this duty is owing to all who are invited to come tothe 
premises on business. It would be a reproach to the 
law, if it permitted a business man to invite others to 
come to his premises for hisown benefit and yet per- 
mit him to maintain the way by which the customer 
must come and go in an unsafe condition. Shearman 
& Redf. Neg., § 4992; Sweeny v. Old Colony, etc., R. 
Co.,10 Allen, 368;1 Thompson Neg. 283; Wharton 
Neg., §§ 824a, 826; Bennett v. Railroad Co., 102 U. 8. 
577. 

In the twelfth instruction given by the court, the 
jury were fully instructed that they were to deter- 
mine as questions of fact whether the place where the 
injury occurred was or was not dangerous, and 
whether appellants had or had not notice of the dan- 
gerous condition of the place, and that the fact that 
others had passed it in safety did not tend to disprove 
the fact, should the evidence show it to be the fact, 
that the place was actually dangerous. We approve 
this instruction. If the place was actually dangerous, 
then the fact that others had used it and escaped un- 
hurt would not relieve the appellants from liability. 
The ruling question was whether the place was in 
truth dangerous, and if it was shown to beso, then the 
fact that others had used it in safety would not change 
its character, nor deprive the appellee of his right to 
redress. <A place proved to be unsafe may have been 
used without harm, but because this has been done 
does not alter its actual condition. Men may and do 
use unsafe places without receiving injury, but this 
does not show that a place proved to be really danger- 
ousis not so. 

The third instruction asked by the appellants is as 
follows: 

“If the jury find from the evidence that the place 
where the plaintiff received the injury he complains of 
had been used by the defendants for many years asa 
drive-way to receive wagon loads of corn containing as 
large and larger quantities of corn than the load on 
which the plaintiff was hurt, and that several hun- 
dreds of thousands of bushels of corn had been hauled 
into the defendants’ warehouse through said drive- 
way and nobody was injured, and that no complaint 
had ever been made to defendants, or either of them, 
nor had they, or either of them, ever heard said drive- 
way called of not sufficient height by anybody, nor 
had notice thereof, and plaintiff was hurt in said 
drive-way in the manner he complains of in his com- 
plaint, by accident, then the plaintiff cannot re- 
cover.”’ 

The court did right in refusing this instruction. If 
the place was in reality dangerous, and the appellants 
were negligent, they are liable although the danger- 
ous place may have been much used. The instruc- 
tion makes the case turn upon the safe use by others, 
not upon the actual condition, and in this is erro- 
neous. 

It iscontended that the word “accident ”’ qualifies 
the instruction and makes it correctly express the law. 
We do not think so. A pure accident, where there is 
an absence of negligence, will not supply a cause of 
action, but where the accident is attributable to the 
negligence of the defendant, it is otherwise. Shear- 
man & Redf. Neg., §5. The poverty of language com- 
pels the use of words in different meanings, and this is 
notably true of the word “‘accident.”” Strictly speak- 
ing, anaccident is an occurrence to which human 
fault does not contribute; but this is a restricted 
meaning, for accidents are recognized as occurrences 
arising from the carelessness of men. Browne Jud. 
Interp. 4. The use of the word ‘‘accident”’ does not 
save the instructions before us. 

The fourteenth instruction given by the court is ag 
follows: 
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“Mere contribution to the injury does not neces- 
sarily preclude the right to recover for it. It was not 
contributory negligence for the plaintiff to drive upon 
the drive-way, unless he then had actual knowledge of 
its alleged dangerous or defective condition, or might 
have had such knowledge by the use of due care and 
prudence, and by the exercise of his senses and facul- 
ties. He had aright,if he was without fault contribut- 
ing to the injury, toact upon the presumption that 
the defendants had done their duty and provideda 
safe and secure drive-way.”’ 

The chief point of assault is the first sentence of this 
instruction. This is singled out and its fault asserted 
to be unanswerably proved. But an instruction is not 
to be disposed of by dissection; if good as a whole it 
willstand. Few rules are better settled than that an 
instruction is to be taken as an entirety. White v. 
Beem, 80 Ind. 239; Branstetter v. Dorrough, 81 id. 527; 
Eggleston v. Custle, 42 id. 531; Mitchell vy. Allison, 29 id. 
43; Shaw v. Saum, 9id. 517. 

If however the sentence objected to so strenuously 
stood alone, we could not reverse. A contribution to 
an injury does not preclude a recovery unless it was a 
wrongful or negligent contribution. Shearm. & Redf. 
Neg., § 28; Lowisville, etc., R. Co. v. Richardson, 66 
Ind. 43 48; S. C., 32 Am. Rep. 94. Even a negligent con- 
tribution does not necessarily bara recovery. Unless 
it proximately contributes, mere negligence does not 
bar a plaintiff's action. Wharton says: ‘*Hence we 
may state as a general principle, that in order to de- 
feat recovery of damages arising from the defendant's 
negligence, the plaintiff's negligence must have been 
the proximate and not the remote cause of the in- 
jury.”” Whart. Neg., § 303. Another author states 
the rule somewhat stronger, saying of the plaintiff in 
an action like this, that “his negligence must not only 
concur in the transaction, but must co-operate in 
causing the injury or in exposing him or his property 
to it.” Againitissaid: ‘The plaintiff's fault must 
also proximately contribute to his injury, in order to 
constitute any ground of defense.”’ Shearm. & Redf. 
Neg., §§ 32, 33. Judge Cooley says: ‘The negligence 
that will defeat a recovery must be such as proxi- 
mately contributed to the injury.’’ Cooley Torts, 679, 
In an instruction asked by the appellants and given by 
the court, the jury were plainly directed that if the 
appellee was guilty of contributory negligence, there 
could be no recovery. The definition of contributory 
negligence, stated by appellants in the instruction 
given at their request is, we may remark in 
passing, directly opposed to the position now 
taken by them. In other instructions, the subject is 
clearly and correctly presented to the jury, and it is 
quite plain that appellants have no just cause of com- 
plaint upon this point. 

The mere fact that one who has a right to use a way 
knows that there is a dangerous place in it, will not, of 
itself, preclude a recovery for injuries received in at- 
tempting to use the way ina proper manuer. Knowl- 
edge is always an important matter for consideration, 
but it does not always establish contributory negli- 
gence. If one undertakes to passa known danger so 
great as that no person of ordinary prudence would 
voluntarily encounter it, then he is guilty of contribu- 
tory negligence, for no one possessing knowledge of 
danger has aright to go upon a way which ordinarily 
prudent men would avoid. If however the danger is 
known, but it is not of such acharacter as that a pru- 
dent man would not decline to encounter it, then the 
attempt to pass it is not, in and of itself, such negli- 
gence as will defeat an action. Where there is a known 
danger of the character just indicated, one who at- 
tempts to pass it must show that heused a degree of 
care proportioned to the danger which he knew was 
before him. If he fails to show a degree of care com- 





mensurate with the magnitude of the danger, he can- 
not recover for injuries received in attempting to pass 
it. These propositions are fully sustained by our later 
cases, and elsewhere the adjudged cases sustain them 
with scarcely a breath of dissent. Toledo, etc., R. Co. 
v. Brannagan, 75 Ind. 490; City of Huntington v. 
Breen, 77 id. 29; Murphy v. City of Indianapolis, 83 
id. 76. 

Applying the law as declared in the cases cited to 
the evidence in this case, it clearly appears that the 
verdict is well supported by the evidence, and is not 
in any respect contrary to law. 

Judgment affirmed. 


—_—_.____— 


PHOTOGRAPHS ENTITLED TO COPYRIGHT. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 17, 1884. 


Burrow-GI.es LITHOGRAPHIC Co, Vv. SARONY. 

One who produces a photograph as the result of his mental 
conception, giving it visible form by posing the subject, 
selecting and arranging costume, draperies and other va- 
rious accessories in said photograph, arranging the sub- 
ject so as to present graceful outlines, arranging and dis- 
posing the light and shade, etc., andfrom such disposi- 
tion produces a picture, is an “‘ author” within the mean- 
ing of the copyright laws. 

Such photograph, the product of the intellectual invention of 
its author, is of aclass of inventions, the exclusive right 
to use, publish and sell which is secured to him by section 
4952 of the Revised Statutes. 

Mriuter, J. Thisisa writ of error to the Circuit 
Court for the Southern District of New York. 

Plaintiff is a lithographer and defendant a photo- 
grapher, with large business in those lines in the city 
of New York. 

The suit was commenced by an action at law, in 
which Sarony was plaintiff and the Lithographic Com- 
pany was defendant, the plaintiff charging the defend- 
ant with violating his copyright in regard to a photo- 
graph, the title of which is “‘ Oscar Wilde No. 18." A 
jury being waived, the court made a finding of facts on 
which a judgment in favor of the plaintiff was ren- 
dered for the sum of $600 for the plates and 85,000 cop- 
ies sold and exposed for sale, and $10 for copies found 
in his possession, as penalties under section 4965 of the 
Revised Statutes. 

Among the finding of facts made by the court the 
following presents the principal question raised by the 
assigumeut of errors in the case: 

“3. That the plaintiff, about the month of January, 
1882, under an agreement with Oscar Wilde, became 
and was the author, inventor, designer and proprietor 
of the photograph in suit, the title of which is ** Oscar 
Wilde No. 18,’ being the number used to designate 
this particular photograph and of the negative thereof; 
that the same is a useful, new, harmonious, character- 
istic and graceful picture, and that said plaintiff made 
the same at his place of business in said city of New 
York, and within the United States, entirely from his 
own original mental conception, to which he gave visi- 
ble form by posing the said Oscar Wilde in front of 
the camera, selecting and arranging the costume, dra- 
peries and other various accessories in said photo- 
graph, arranging the subject so as to present graceful 
outlines, arranging and disposing the light and shade, 
suggesting and evoking the desired expression, and 
from such disposition arrangement or representation, 
made entirely by the plaintiff, he produced the picture 
in suit, Exhibit A, April 14, 1882, and that the terms 
‘author,’ ‘ inventor,’ and ‘designer,’ as used in the art 
of photography, and in the complaint, mean the person 


who so produced the photograph.”’ 
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Other findings leave no doubt that plaintiff had 
taken all the steps requird by the act of Congress to 
obtain copyright of this photograph, and section 4952 
names photographs among other things for which the 
author, inventor or designer may obtain copyright, 
which is to secure him the sole privilege of reprinting, 
publishing, copying and vending the same. That de- 
fendant is liable under that section and section 4965 
there can be no question if those sections are valid as 
they relate to photographs. 

Accordingly, the two assignments of error in this 
court by plaintiff in error, are: 

1. That the court below decided that Congress had 
and has the constitutional right to protect photographs 
and negatives thereof by copyright. 

The second assignment related to the sufficiency of 
the words ‘‘Copyright, 1882, by N. Sarony,” in the 
photograph, as a notice of the copyright of Napoleon 
Sarony under the act of Congress on that subject. 

With regard to this latter question it is enough to 
say that the object of the statute is to give notice of 
the copyright to the public, by placing upon each copy, 
in some visible shape, the name of the author, the ex- 
istence of the claim of exclusive right, and the date at 
which this right was obtained. 

This notice is sufficiently given by the words ‘‘ Copy- 
right, 1882, by N. Sarony,’’ found on each copy of the 
photograph. It clearly shows that a copyright is as- 
serted, the date of which is 1882, and if the name Sar- 
ony alone was used, it would bea sufficient designa- 
tion of the author until it is shown that there is some 
other Sarony. 

When, in addition to this, the initial letter of the 
Christian name, Napoleon, is also given, the notice is 
complete 

The constitutional question is not free from diffi- 
culty. 

The eighth section of the first article of the Consti- 
tution is the great repository of the powers of Congress, 
and by the eighth clause of that section Congress is 
authorized: 

“To promote the progress of science and useful arts 
by securing for limited times to authors and inventors 
the exclusive right to their respective writings and dis- 
coveries.”’ 

The argument here is that a photograph is not a 
writing nor a production of an author. Under the acts 
of Congress designed to give effect to this section the 
persons who are to be benefited are divided into two 
classes, authors and inventors. The monopoly which 
is granted to the former is called a copyright; that 
given to the latter, letters patent, or, in the familiar 
language of the present day, patent right. 

We have then copyright and patent right, and it is 
the first of these under which plaintiff asserts a claim 
for relief. 

It is insisted in argument that a photograph being a 
production on paper of the exact features of some nat- 
ural object or of some person, is not a writing of which 
the producer is the author. 

Section 4952 of the Revised Statutes places photo- 
graphs in the same class as things which may be copy- 
righted with *‘ books, maps, charts, dramatic or musi. 
cal compositions,engravings,cuts,prints,paintings,d1aw- 
ings, statues, statuary, and models or designs intended 
to be perfected as works of the fine arts.” ‘“Accord- 
ing to the practice of legislation in England and Amer- 
ica,” says Judge Bouvier, 2 Law Dictionary, 363, ‘‘ the 
copyright is confined to the exclusive right secured to 
the author or proprietor of a writing or drawing which 
may be multiplied by the arts of printing in any of 
its branches.” 

The first Congress of the United States, sitting im- 
mediately after the formation of the Constitution, en- 
acted that the ‘author or authors of any map, chart, 





book or books, being a citizen or resident of the United 
States, shall have the sole right and liberty of print- 
ing, reprinting, publishing and vending the same for 
the period of fourteen years from the recording of the 
title thereof in the clerk’s office, as afterward 
directed.’’ 10U.S. Stat., 124, § 1. 

This statute not only makes maps and charts sub- 
jects of copyright, but mentions them before books in 
the order of designation. The second section of an 
act to amend this act, approved April 29, 1802 (2 U. 8. 
Stat. 171), enacts that from the first day of January 
thereafter he who shall invent and design. engrave, 
etch or work, or from his own work shall cause to be 
designed and engraved, etched or worked, any historical 
or other print or prints, shall have the same exclusive 
right for the term of fourteen years from recording the 
title thereof as prescribed by law. 

By the first section of the act of February 3, 1831 (4 
U.S. Stat. 436), entitled an act to amend the several 
acts respecting copyright, musical compositions and 
cuts, in connection with prints and engravings, are 
added, and the period of protection is extended to 
twenty-eight years. The caption or title of this act 
uses the word copyright for the first time in the legis- 
lation of Congress. 

The construction placed npon the Constitution by 
the first act of 1790, and the act of 1802, by the men 
who were contemporary with its formation, many of 
whom were members of the convention which framed 
it, isof itself entitled to very great weight, and when 
it is remembered that the rights thus established have 
not been disputed during a period of nearly a century, 
it is almost conclusive. 

Unless therefore photographs can be distinguished 
in the classification on this point from the maps, 
charts, designs, engravings, etchings, cuts, and other 
prints, it is difficult to see why Congress cannot make 
them the subject of copyright as well as the others. 

These statutes certainly answer the question that 
books ouly, or writing in the limited sense of a book 
and its author, are within the constitutional provis- 
ion. Both these words are susceptible of a more en- 
larged definition than this. An authorin that sense 
is ‘he to whom any thing owes its origin; originator; 
maker; one who completesa work of science or litera- 
ture.’—Worcester. So also no one would claim that 
the word writing in this clauseof the Constitution, 
though the only word used as to subjects in regard to 
which authors are to be secured, is limited to the act- 
ual script of the author, and excludes books and all 
other printed matter. By writings in that clause is 
meant the literary productions of those authors, and 
Congress very properly has declared these to include 
all forms of writing, printing, engraving, etching, etc., 
by which the ideas of the mind of the author are given 
visible expression. The only reason why photographs 
were not included in the extended list in the act of 
1802 is probably that they did not exist, as photogra- 


' phy as an art was then unknown, and the scientific 


principle on which it rests and the chemicals and ma- 
chinery by which it is operated have all been discov- 
ered long since that statute was enacted. 

Nor is it to be supposed that the framers of the 
Constitution did not understand the nature of copy- 
right and the objects to which it was commonly ap- 
plied, for copyright, as the exclusive right of man to 
the production of his own genius or intellect, existed 
in England at that time, and the contest in the English 
courts, finally decided by a very close vote in the House 
of Lords whether the statute of 8 Anne, chap. 19, which 
authorized copyright for a limited time, was a restraint 
to that extent on the common lawor not, was then re- 
cent. It had attracted very much attention, as the judg- 
ment of the King’s Bench,delivered by Lord Mansfield, 
holding it was such a restraint, in Millar v. Taylor, 4 
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Burr. 2303, decided in 1769, was overruled on appeal in 
the House of Lords in 1774. Id. 2408. In this and 
other cases the whole question of the exclusive right 
to literary and intellectual productions had been freely 
discussed. 

We entertain no doubt that the Constitution is 
broad enough to cover an act authorizing copyright of 
photographs, so far as they are representatives of orig- 
inal intellectual conceptions of the author. 

But it is said that an engraving, a painting, a print, 
does embody the intellectual conception of its author, 
in which there is novelty, invention,‘originality, and 
therefore comes within the purpose of the Constitu- 
tion in securing its exclusive use or sale to its author, 
while a photograph is the mere mechanical reproduc- 
tion of the physical features or outlines of some ob- 
ject, animate or inanimate, and involves no originality 
of thought or any novelty in the intellectual operation 
connected with its visible reproduction in shape of a 
picture. That while the effect of light on the prepared 
plate may have been a discovery in the production of 
these pictures, and patents could properly be obtained 
for the combination of the chemicals, for their appli- 
cation to the paper or other surface, for all the ma- 
chinery by which the light reflected from the object 
was thrown on the prepared plate, and for all the im- 
provements in this machinery, and inthe materials; 
the remainder of the process is merely mechanical, 
with no place for novelty, invention, or originality. It 
is simply the manual operation, by the use of these in- 
struments and preparations, of transferring to the 
plate the visible representation of some existing ob- 
ject, the accuracy of this representation being its high- 
est merit. 

This may be true in regard to the ordinary produc- 
tion of a photograph, and that in such case a copyright 
is no protection. On the question as thus stated we 
decide nothing. 

In regard however to the kindred subject of patents 
for invention, they cannot by law be issued to the in- 
ventor until the novelty, the utility and the actual 
discovery or invention by the claimant have been es- 
tablished by proof before the commissioner of patents ; 
and when he has secured such a patent, and under- 
takes to obtain redress for a violation of his right in a 
court of law, the question of invention, of novelty, of 
originality, is always open to examination. Our copy- 
right system has no such provision for previous exami- 
nation by a proper tribunal as to the originality of the 
book, map, or other matter offered for copyright. A 
deposit of two copies of the article or work with the 
librarian of Congress, with the name of the author 
and its title-page, is all that is necessary to secure a 
copyright. Itis therefore much more important that 
when the supposed author sues for a violation of his 
copyright, the existence of those facts of originality, of 
intellectual production, of thought, and conception on 
the part of the author should be proved, than in the 
case of a patent right. 

In the case before us we think this has been done. 

The third finding of facts says, in regard to the pho- 
tograph in question, that it is a *‘ useful, new, harmo- 
nious, characteristic and graceful picture, and that 
plaintiff made the same * * * entirely from his 
own original mental conception, to which he gave visi- 
ble form by posing the said Oscar Wilde in front of 
the camera, selecting and arranging the costume, dra- 
peries, and other various accessories in said photo- 
graph, arranging the subject so as to present graceful 
outlines, arranging and disposing the light and shade, 
suggesting and evoking the desired expression, and 
from such disposition, arrangement or representation, 
-_— entirely by plaintiff, he produced the picture in 
suit.” 

These findings, we think, show this photograph to 





be an original work of art, the product of plaint- 
iff’s intellectual invention, of which plaintiff is the au- 
thor, and of a class of inventions for which the Con- 
stitution intended that Congress should secure to him 
the exclusive right to use, publish and sell, as it has 
done by section 4952 of the Revised Statutes. 

The question here presented is one of first impres- 
sion under our Constitution, but an instructive case of 
the same class is that of Nottage v. Jackson, 11 Q. B. 
D. 627, decided in that court on appeal, August, 1883. 

The first section of the act of 25, 26 Victoria, chapter 
68, authorizes the author of a photograph, upon mak- 
ing registry of it under the copyright act of 1882, to 
have a monopoly of its reproduction and multiplica- 
tion during the life of the author. 

The plaintiffs in that case described themselves as 
the authors of the photograph which was pirated, in 
the registration of it. It appeared that they had ar- 
ranged with the captain of the Australian cricketers 
to take a photograph of the whole team in a group; 
and they sent one of the artists in their employ from 
London to some country town to do it. 

The question in the case was whether the plaintiffs, 
who owned the establishment in London, where the 
photographs were made from the negative and were sold 
and who had the negative taken by one of their men, 
were the authors, or the man who, for their benefit, 
took the negative. It was held that the latter was the 
author, and the action failed, because plaintiffs had 
described themselves as authors. 

Brett, M. R., said in regard to who was the author: 
**The nearest I can come to, is that it is the person who 
effectively is, as near as he can be, the cause of the pic- 
ture which is produced; that is, the person who has 
superintended the arrangement, who has actually 
formed the picture by putting the persons in position 
and arranging the place where the people are to be— 
the man who is the effective cause of that.” 

Lord Justice Cotton said: *‘ In my opinion * author’ 
involves originating, making, producing as the invent- 
ive or master mind, the thing which is to be protected, 
whether it be a drawing, or a painting, or a photo- 
graph;’’? and Lord Justice Bowen says that photogra- 
phy is to be treated for the purposes of the act as an 
art, and the author is the man who really represents, 
creates or gives effect to the idea, fancy, or imagina- 
tion. 

The appeal of plaintiffs from the original judgment 
against them was accordingly dismissed. 

These views of the nature of authorship and origi- 
nality, intellectual creation and right to protection 
confirm what we have already said. 

The judgment of the Circuit Court is accordingly 
affirmed. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


INTERNAL REVENUE—EXEMPTION—WEARING APPA- 
REL--RULES TO GOVERN.—A citizen of the United 
States, arriving home from a visit to Europe, with his 
family, in the end of September, by a vessel, brought 
with him wearing apparel, bought there, for his and 
their use, to be worn here during the season then ap- 
proaching, ‘‘ not excessive in quantity for persons of 
their means, habits and station in life,’’ and their or- 
dinary outfit for the winter. A part of the articles 
had not been worn, and duties were exacted by the 
collector on all those articles. Held, that under section 
2505 of the Revised Statut es (now section 2503, by vir- 
tue of section6 of the act of March 3, 1883, chapter 
121 [22 Stat. 521)), exempting from duty ‘‘wearing appa- 
rel in actual use and other personal effects (not mer- 
chandise), * * * of persons arriving in the United 
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States,’ the proper rule to be applied was to exempt 
from duty such of thearcicles as fulfilled the following 
conditions: (1) Wearing apparel owned by the passen- 
ger, and ina condition to be worn at once without 
further manufacture; (2) brought with him as a pas- 
senger, and not for sale, or purchased or imported for 
other persons, or to be given away; (3) suitable for the 
season of the year which was immediately approach- 
ing at the time of urrival; (4) not exceeding in quan- 
tity or quality or value what the passenger was in the 
habit of ordinarily providing for himself and his fam- 
ily at that time,and keeping on hand for his and 
their reasonable wants, in view of their means and 
habits in life, even though such articles had not been 
actually worn. Astor v. Merritt, Opinion by Blatch- 
ford, J. 

[Decided April 7, 1884.] 


CARRIER — CONNECTING LINES — DISCRIMINATION— 
COURT CANNOT CREATE OBLIGATION.—At common law 
acarrier is not bound to carry except on his own line, 
aud we think it quite clear that if he contracts to go 
beyond he may, in the absence of statutory regula- 
tions to the contrary, determine for himself what 
agencies he willemploy. His contract is equivalent 
to an extension of his line forthe purposes of the con- 
tract, and if he holds himself out as a carrier beyond 
the line, so that he may be required to carry in 
that way for all alike, he may nevertheless confine 
himself in carrying to the particular route he chooses 
touse. A railroad company is prohibited, both by 
the common law and by the Constitution of Colorado, 
from discriminating unreasonably in favor of or 
against another company seeking to do business on its 
road; but that does not necessarily imply that it must 
stop at the junction of one and interchange business 
there, because it has established joint depot accommo- 
dations and provided facilities for doing a connecting 
business with another company at another place. A 
station may be established for the special accommoda- 
tion of a particular customer; but we have never heard 
it claimed that every other customer could, by a suit 
in equity, in the absence of a statutory or contract 
right, compel the company to establish alike station for 
his special accommodation at some other place. Such 
matters are, and always have been, proper subjects for 
legislative consideration, unless prevented by some 
charter contract; but as a general rule, remedies for 
injustice of that kind can only be obtained from the 
Legislature. A court of chancery 1s not, any more than 
is a court of law, clothed with legislative power. lt 
may enforce, in its appropriate way the specific perform. 
mance of an existing legal obligation arising out of con- 
tract, law or usage, but it cannot create the obligation. 
In regard to the English cases we know of no power in 
the judiciary to do what the Parliament of Great Brit- 
ain has done, and what the proper legislative authority 
ought perhaps to do, for the relief of the parties in this 
controversy. All the American cases to which our at- 
tention has been called by counsel relate either to 
what amounts to undue discrimination between the 
customers of a railroad company or to the power of a 
court of chancery to interfere, if there is such a dis- 
crimination. None of them hold, that in the absence 
of statutory direction, or a specific contract, a com- 
pany having the power to locate its own stopping 
places can be required by a court of equity to stop at 
another railroad junction and interchange business, or 
that it must under all circumstances give one connect- 
ing road the same facilities and the same rates 
that it does to another with which it has entered into 
special contract relations for acontinuous through line 
and arranged facilities accordingly. The cases are all 
instructive in their analogies, but their facts are differ- 





ent from those we have now to consider. Atchison v. 
Denver. Opinion by Waite, C. J. 
(Decided March 3, 1884.] 


PATENT—NOVELTY—OLD PROCESS TO SIMILAR SUB- 
JECT—VorID.—In trucks already in use on railroad cars 
the king-bolt, which held the car to each truck, passed 
through a bolster supporting the weight of the car, 
and through an elongated opening in the plate below, 
so as to allow the swivelling of the truck upon the bolt 
and lateral motion in the truck; and the bolster was 
suspended by divergent pendent links from brackets 
on the frame, whereby the weight of the car tended to 
counteract any tendency to depart from the line of 
the track. Held, that a pateut for employing such a 
truck as the forward truck of alocomotive engine with 
fixed driving wheels was void for want of novelty. It 
is settled by many decisions of this court, which it is 
unnecessary to quote or refer to in detail, that the ap- 
plication of an old process or machine toa similar or 
analogous subject, with no change in the manner of 
application, and no result substantially distinct in its 
nature, will not sustain a patent, even if the new form 
of result has not before been contemplated. Hotchkiss 
v. Greenwood, 11 How. 248; Phillips v. Page, 24 id. 
164, 167; Jones v. Morehead, 1 Wall. 155, overruling 
8S. C., nom. Livingston v. Jones, 1 Fish. Pat. Cas. 521; 
Hicks v. Kelsey, 18 Wall. 670; Smith v. Nichols, 21 id. 
112; Brown v. Piper, 91 U. 8. 387; Roberts v. Ryer, 
id. 150; Keystone Bridge Co. v. Phoenix Iron Co., 95 
id. 274, 276; 16 Alb. L. J. 320; Planing Machine Co. v. 
Keith, 101 U. 8. 479, 491; Pearce v. Mulford, 102 id. 
112; Heald v. Rice, 104 id. 737, 754-756; Atlantic Works 
v. Brady, 107 id. 192. In the well-known case of Crane 
v. Price, in which the English Court of Common Pleas 
upheld a patent for using anthracite, instead of bitu- 
minous coal, with the hot blast in smelting iron ore, the 
evidence, as Chief Justice Tindal remarked, proved be- 
yond doubt, that in the result of the combination of 
the hot-air blast with the anthracite, not only was the 
yield of the furnace more, and the expense of making 
the iron less,but ‘* the nature, properties and quality of 
the iron were better,’’ than under the former process, 
by means of the combination of the hot-air blast with 
bituminous coal. 4 Man. & Gr. 580, 604; 5 Scott N. R. 
338, 389; 1 Web. Pat. Cas. 393,410. And the decision 
rests, as was pointed out by Chief Baron Pollock and 
Baron Parke in Dobbs v. Penn, 3 Exch. 427, 432, 433, 
aud by Mr. Justice Bradley in Hicks v. Kelsey above 
cited, upon the ground that a new metal or composi- 
tion of matter was produced. As observed by Mr. 
Justice Bradley, “in compositions of matter a different 
ingredient changes the nature of the compound, 
whereas an iron bar in place of a wooden one, and sub- 
serving the same purpose, does not change the iden- 
tity of a machine.” 18 Wall. 674. See also Good- 
year Dental Vulcanite Co. v. Davis, 102 U.S. 222; 
Smith v. Goodyear, 93 id. 486, 494; 15 Alb. L. J. 266; 
Brook v. Aston, 27 L. J. (N. 8S.) Q. B. 145; S. U., 4 Jur- 
ist (N. S.) 279; S. C., with the opinion less fully re- 
ported, 8 E. & B. 478. But perhaps the most import- 
ant English case is that of Harwood v. Great Northern 
Ry. Co., 2B. & S. 194, 222, and 11 H. L. Cas. 654. And 
all who gave opinions in the House of Lords concurred 
with the Court of Exchequer Chamber in the proposi- 
tion of law that the mere application of an old contri- 
vance in an old way to an analogous subject, without any 
novelty in the mode of applying such old contrivance 
to the new purpose, isnot a valid subject-matter of a 
patent. 2B. &S. 228; 11 H. L. Cas. 666, 672, 682, 684, 
685. Pennsylvania Railroad Co. v. Locomotive. Opin- 
on by Gray, J. [Decided March 3, 1884. ] 


MUNICIPAL CORPORATION—BONDS—ESTOPPEL BY 
RECITALS—BONA FIDE PURCHASER.—The question of 
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legislative authority in a municipal corporation to is- 
sue bonds in aid of a railroad company cannot be con- 
cluded by mere recitals; but the power existing, the 
municipality may be estopped by recitals to prove ir- 
regularities in the exercise of that power; or when the 
law prescribes conditions upon the exercise of the 
power granted,and commits to the officers of such muni- 
cipality thedetermination of the question whether those 
conditions have been performed, the corporation will 
also be estopped by recitals which import such perform- 
ance. Commissioners of Knox v. Aspinwall, 21 How. 
542; Bissell v. Jeffersonville, 24id. 299; McClure v. Ox. 
ford, 92 U. 8. 420. We may repeat here what was said 
in Anthony vy. Jasper Co., 101 U.S. 697, that purchas- 
ers of municipal bonds ‘are charged with notice of 
the laws of the State granting power to make the 
bonds they find on the market. This we have always 
held. If the power exists in the municipality the 
bona fide holder is protected against mere irregulari- 
ties in the manner of its execution; but if there is a 
want of power no legal liability can be created.” So 
here Porter Towuship is estopped by the recitals in 
the bonds from saying that no township election was 
held, or that it was not called and conducted in the 
particular mode required by law. But it is not es- 
topped to show that it was without legislative author- 
ity to order the election of August 30, 1851, and to is- 
sue the bonds in suit. Coloma vy. Eaves, 94 U. 8S. 49; 
Buchanan v. Litchfield, 102 id. 290, distinguished. Na- 
tional Bank v. Porter. Opinion by Harlan, J. 
{Decided March 3, 1884.] 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

NEGLIGENCE—LOSS OF LIFE—WHAT PLAINTIFF MUST 
SHOW—MISTAKE OF JUDGMENT.—lIu order to recover 
damages for loss of life occasioned by accident the 
plaintiff must show that the decedent lost his life 
through the negligence of the defendant or of their de- 
fendauts, and if it appear that the deceased, by his 
own carelessness, contributed in any degree to the ac- 
cideut which caused the loss of his life, the defendants 
ought not to have been held to answer for the conse- 
quences resulting from that accident. A mistake in 
judgment is not an act of negligence. No one can be 
charged with carelessness when he does that which 
his judgment approves,or where he omits to do that of 
which he has no time tuo judge. Such act or omis- 
sion, if faulty, may be called a mistake, but not care- 
lessuess. Brown v. French. Opinion by Gordon, J. 
(Decided Jan. 7, 1884.] 


STATUTE—REPEAL BY IMPLICATION.—The plaintiffs 
in error claim that in so far asthe act of 1855 pre- 
scribed the punishment for selling liquors on Sunday, 
it was repealed by the act of 12th June, 1875, P. L., 40. 
Error is assigned to the sentence. Held, that it is well 
settled that express provision of a subsequent law is 
not absolutely necessary to repeal a statute. It may 
be repealed by necessary implication. The leaning 
however of the courts is strongly against repealing the 
positive provisions of a former statute by construction. 
Dwarr. on Stat. 154. There must be such a positive re- 
pugnancy between the provisions of the new statute 
and the old that they cannot stand together or be con- 
sistently reconciled. Wallace v. Bassett, 41 Barb. 92; 
McCool v. Smith, 1 Black. (U. 8.) 459; Bank v. Com- 
monwealth, 10 Barr, 442; Brown v. County Comrs., 9 
Harris, 37. Ifit be possible that both can stand by 
construction, then the proper inquiry is, what was the 
intention of the Legislature? Did it mean to repeal 
the former law, or was the new law intended to be 





merely cumulative? United States v. Case of Hair 
Pencils, 1 Paine, 400. Sifred v. Commonwealth. Opinu- 
ion by Mercur, C.J. (See 90 Ind. 507.—Eb.) 

[Decided Jan. 7, 1884.] 


WILL—GIFT OF INCOME—WHEN GOES TO RESIDUUM 
AFTER DEATH OF LEGATEE.—By a direction in a will 
the interest of $10,000 was to be paid to a legatee dur- 
ing her natural life, and after her death the said prin- 
cipal sum of $10,000 was to be divided equally among 
her then surviving children. Held, that the increase 
went to the residuary estate, and was not adirection 
to invest the interest for the benefit of such children. 
The court said: ‘It has been ruled that a gift of in- 
come, during the time for which it is given, is equiva- 
lent to a gift of the principal. France's Appeal, 25 P. 
F. Smith, 220. It is however the intention of the tes- 
tator expressed in his will, which furnishes the best 
guide in its construction. Regard must be had to the 
whole scheme of the will, and its general intent, if it 
be lawful, must be adopted. Middleswarth v. Black- 
more, 24 id. 414; Schott’s Appeal, 28 id. 40; Reck’s Ap- 
peal, id. 432. Technical rules of construction must not 
be so applied as to defeat the plain intent of the testa- 
tor. Still v. Spear, 9 Wr. 168.’? Middleton’s Appeal. 
Opinion per Curiam. 

[Decided Oct., 1883.] 


BoOND—PRINCIPAL NOT DUE—ACTION WILL LIE FOR 
INTEREST.—An action will lie for interest on a bond, 
although the principal is not yet due, and notwith- 
standing the fact that the mortgage securing the bond 
provides a special remedy for the collection of princi- 
pal and interest by writ of scire facias. In addition 
to the specific sum agreed to be paid at the expiration 
of five years from the date of the obligation, there was 
the additional agreement to pay the interest thereon 
semi-annually on the first days of July and January in 
each year. It is true the mortgage does stipulate under 
what facts a scire facias may issue thereon to collect 
the principal or interest, yet it does not make such pro- 
ceeding the only remedy. Although the principal be 
not now due and payable, yet an action lies for the in- 
terest which is due. Greenleaf v. Kellogg, 2 Mass. 568; 
Cooley v. Rose, 3 id. 220; 2 Parsons on Contracts, 685. 
When suit is brought for all that is due, it is not arbi- 
trarily splitting up the claim, and the holder is entitled 
to recover his judgment. Montgomery v. Francis. 
Opinion per Curiam. 

[Decided May 14, 1883.] 


MUNICIPAL CORPORATION—STREET CROSSING—JURY 
NOT TO DECIDE WHETHER NECESSARY—WHAT MAY DE- 
CIDE.—(1) Where a foot passenger in the streets ofa 
municipality is injured by an alleged defect in a street 
crossing, and brings suit against the municipality to 
recover damages, it is error to leave to the jury the 
question whether or not it was necessary to construct 
the crossing. The question of its necessity was for the 
municipality of the borough of Easton. Her corporate 
officers had the undoubted right, under the law, to or- 
dain and establish such sewers, pavements, gutters, 
etc., as they should deem necessary. They had the 
right to regulate these pavements, gutters, etc., and 
to fix their heights, grades, widths, slopes, and the 
forms thereof. They had all needful jurisdiction over 
this subject matter. It was nota question therefore 
properly referable to the jury, whether the crossing or 
the gutter therein were necessary, either to the owners 
of the lots of groundfronting thereon, for the enjoyment 
thereof, or to the borough in general, for the purpose 
of drainage or otherwise; the question of their neces- 
sity having been adjudicated in their construction by 
the corporation. If a person by mere accident, and 
without fault of any one, were killed in a public street, 
it would be a most unwise and unjust rule of 
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law which could hold the municipality responsible for 
the injury, because in the judgment of the jury trying 
the case, the street was not necessary for public travel 
and should never have been opened for public use. 
(2) In such case the only questions for the jury are 
whether or not the crossing was constructed in a de- 
fective or negligent manner, so as to cause the injury 
in question, and also whether or not plaintiff was 
guilty of contributory negligence. Erie v. Schwingle, 
10 Har. 384; Lower, etc., v. Merkhoffer, 21 P.F.Smith, 
276; Pittston v. Hot, 8 Nor. 389. Borough of Easton v. 
Neff. Opinion per Curiam. (See 90 Ind. 466.—Eb.) 
[Decided Oct. 1, 1883.] 


CONTRACT—WHEN HELD TO BE, AND NOT WILL.—(1) 
A. executed a paper described on its face as an agree- 
ment with his son to sell him a parcel of land, but 
which provided that A. should retain possession while 
he lived, and that after his death the son should have 
possession, the consideration being the sum of $5 and 
certain covenants, some to be performed before and 
some after A.’s death. Held, that the instrument was 
a contract, creating a vested interest to be enjoyed in 
possession in futuro, and not a will revocable during 
life. As was said by Mr. Justice Sharswood, in Boud 
v. Bunting, 28 P. F. Smith, 20: “It is certainly the 
tendency of all the modern authorities to maintain 
the general doctrine, which may be stated as a for- 
mula, that whenever the party has the power to do a 
thing (statute provisions being out of the way), and 
means to do it, the instrument he employs shall be so 
coustrued as to give effect to his intention.’’ Tested 
by this principle, the question is of easy solution. In 
form the instrument upou which the contention hinges 
has all the features of a contract. It is impossible to 
read it without coming to the conclusion that both 
parties regarded it as an agreement for sale of the land 
on terms therein specified. (2) It is claimed by plaint- 
iffs in error that this case is within the principle recog- 
nized in Turner v. Scott, 1 P. F. Smith, 126; but acur- 
sory examination will show that the cases are widely 
different. In that case the instrument was in the 
form of a deed of conveyance, in which however it was 
expressly provided that the ‘‘conveyance is in no way 
to take effect until after the decease of John Scott, the 
grantor,’’ and the hubenduwm was to have and hold the 
premises ‘‘ after the decease of said John Scott.”’ By 
the very terms of the instrument the idea of a pres- 
ently vested interest in the grantee was excluded. The 
words employed are an emphatic declaration that no 
interest shall be considered as presently conveyed so 
as to interfere in any way with the life estate; and the 
habendum is equally explicit in declaring that the es- 
tate intended to be conveyed shall not commence until 
the death of the grantor. It was manifestly a disposi- 
tion of the property to take effect after death, and not 
before; while the instrument under consideration 
took effect immediately and created a vested interest 
which could not be divested by the subsequent will of 
A. Bork v. Bork. Opinion by Sterrett, J. 

(Decided Oct., 1883.] 


DAMAGES—LIQUIDATED OR PENALTY—DECLARA- 
TIONS INADMISSIBLE.—It is competent for persons 
entering into an agreement to avoid all future 
questions as to the amount of damages which may 
result from its violation, and to agree upon a definite 
sum, as that which shall be paid tothe party who al- 
leges and establishes the violation, but such an agree- 
ment should either be plainly expressed in the writ- 
ing, or exist by necessary implication, from the true 
nature of the transaction. Forfeitures are not favored 
inthe law, and the intention of the parties should 
therefore somehow plainly appear in the contract, its 
subject matter or its surrounding, As stated by Chief 








Justice Marshall, in the case of Taylor v. Sandiford, 7 
Wheat. 13, “In general a sum of money in gross, to be 
paid for the non-performance of an agreement, is con- 
sidered as a penalty. It will not of course be consid- 
sidered as liquidated damages. Much stronger is the 
inference in favor of its being a penalty, where it is 
expressly reserved as one. The parties themselves de- 
nominated it a penalty, and it would require very 
strong evidence to authorize the court to say that their 
own words do not express their own intention.” In 
the case of Robeson v. Whitesides, 16 S. & R. 320, it 
was held that ‘‘ stipulated damages can only be where 
there is aclear unequivocal agreement which stipulates 
for the payment of a certain sum as a liquidated satis- 
faction fixed and agreed upon between the parties for 
the doing or not doing certain acts particularly ex- 
pressed in the agreement. The contract should be ex- 
pressed, or it should be a necessary implication from 
the nature of the transaction itself. Where how- 
ever the non-performance can be compensated 
with money, of which a jury may judge, it is most con- 
sonant to reason, and best comports with the under- 
standing of the parties that the damages should be 
commensurate with the loss actually sustained.” Burr 
y. Todd, 5 Wright, 212; Streeper v. Williams, 12 id. 450; 
Shreve v. Breveton, 1 P. F. Smith, 175; Sedg. on Dam. 
493; Gillis v. Hall, 2 Brews. 342; 7 Phila. 422. (2) The 
concurrent declarations of the parties are inadmissi- 
ble, except to show mistake or fraud, and neither is 
here alleged. Evidence extra the contract may in some 
cases therefore be required to explain the subject mat- 
ter and exhibit the surroundings, and in the investiga- 
tion of the transaction, in its various phases, the tes- 
timony of witnesses may be admitted for other pur- 
poses affecting the inquiries already stated; the truth 
of the facts thus shown is for the jury, but their effect 
is for the court. Nothing more than this was intended 
by this court in the case of Bigony v. Tyson, 25 P. F. 
Smith, 157. larch vy. Allabough. Opinion by Clark, 


(Decided Oct. 1, 1883.] 


——_>—__——__ 


KENTUCKY COURT OF APPEALS 
ABSTRACT. 


SURETY—OF COLLECTING AGENT —WHEN NOT LIABLE 
FOR DEFAULT—DISCOVERY — DISCHARGE — CHANGING 
AGREEMENT.—Where an employer discovers a short- 
age in the accounts of his agent, it is his duty to notify 
the sureties of the agent of such shortage, and if he 
fails to do so, and continues to entrust business to the 
agent, the sureties are not liable for any money col- 
lected by the agent after the discovery. The sureties 
are discharged however only from the time such dis- 
covery is made by the employer, and not from the 
time he might with due diligence have discovered the 
shortage. The employer is not bound{to use diligence 
to make the discovery, but must report as soon as 
made. Magee v. Manhattan, 2 Otto, 96; Story’s Eq. 
Jur. §§ 215, 512; AStna Life v. Mabbett, 18 Wis. 667; 
Phillips v. Foxhall, L. R., 7 Q. B. 666; 3 Eng. R. 259; 
Sanderson v. Aston, L. R.,8 Exch. 73; 4 Eng. R. 452; 
Franklin v. Cooper, 39 Maine, 542; Graves v. National 
Bank, 10 Bush, 23; 19 Am. Rep. 50. (2). Sureties of 
A. as agent of an insurance company, where the 
company knew of and acquiesced in the admission of 
A.’s son as apartner in the agency and suffered its 
business to be done by A. & Co.,are not liable for money 
collected by or acts done by A. & Co. The introduction 
of the son as{a real or ostensible partner was a clear vio- 
lation of the contract, for as is said in London Assur- 
ance Corporation v. Bold, 6 Q. B., 514, “‘engaging for 
the good conduct of one man and engaging for the 
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good conduct of two are essentially different engage- 
ments, both in ordinary understanding and legal ef- 
fect.”” See 6 Ad. & E. 523. In that case the sureties 
on precisely such a bond in legal effect, and on the 
same plea as in this case, were released. See also Bel- 
lows v. Ebsworth, 3 Camp. 52; Parham Sew. Mach. Co. 
v. Brock, 113 Mass. 194. Insurance Co. v. Scott. Opin- 
ion by Harris, C. J. (See 17 Alb. L. J. 177, 295, 340; 15 
id. 124; 4 id. 158.—En.) 
[Decided Jan. 12, 1884.] 


DEED—CONSTRUCTION—JOINT TENANTS.—Where a 
father conveys lands to his daughter and her children 
forever she does not take an estate for life, with remain- 
der to the children, but she, with the children, holds 
the land as joint tenants, and it is immaterial for this 
purpose that the names of the children were not in- 
serted in the deed. In Davis v. Hardin, 80 Ky. 672, 
this court said: ‘“‘A father making provision for his 
child, and that child’s children, may well be supposed 
to have intended them to take jointly. They are all of 
his blood, and tho natural objects of his bounty. If oth- 
ers were named in suchagrant than the children there 
would then be no room for construction; and that 
the word children is used affords no reason for infer- 
ring an intention on the part of the grantor to make a 
different disposition of the estate than the plain lan- 
guage of the instrument indicates, and then to reverse 
the rule when applied to strangers, for the reason that 
such a conveyance is susceptible of but one construc- 
tion.”’ See Powell v. Powell, 5 Bush, 619. Bullock v. 
Caldwell. Opinion by Pryor, J. 

[Decided Jan. 22, 1884.] 


STATE—ACTION BY, DEFENDANT MAY SET-OFF—NO 
JUDGMENT AGAINSTSTATE IN ABSENCE OF LEGISLATION 
—EXEMPTION FROM TAXATION—WHEN GRANTEE ENTI- 
TLED TO.—(1) When the State undertakes to litigate 
with the citizen the latter may, by way of set-off or 
counter-claim, make such defense as will defeat the 
recovery, but is not entitled to a judgment over 
ugainst the State in the absence of some legislative en- 
actment authorizing the recovery. (2) Where the 
charter of a railroad company provides that it shall be 
exempt from taxation, and that lessees or purchasers 
shall be vested with all the rights, etc., of the corpora- 
tion, held, that ordinarily the sale of the property 
and franchises of arailroad corporation under a decree 
passes the rights and privileges usually pertaining to 
such corporations or necessary to their existence, but 
where there is an immunity from taxation inserted in 
the grant, it has been held to be a mere personal privi- 
lege pertaining alone to the original company, and is 
not transferable. Such an immunity, as said by Mr. 
Justice Field in the case of Morgan v. Louisiana, 3 
Otto, 217, “is personal, and incapable of transfer with- 
out express statutory directions.’’ See also thecase of 
Evansville, Henderson & Nashville R. Co. v. Com- 
monwealth, 9 Bush, 438, in which the same doctrine is 
recognized. We find in this case not only legislative 
authority authorizing the transfer, but as an induce- 
ment to the purchasers to make the bid under which 
they claim, it is expressly provided that this immunity 
from taxation shall follow the road in the hands of 
those who buy it. Commonwealth v. Owensboro. Opin- 
ion by Pryor, J. (As to first point see 1 Perry on 
Trusts [2d ed.], §41; 89 N. Y. 36; 26 Eng. R. 265; 27 
Alb. L. J. 10.--Ep.) 

[Decided Jan. 24, 1884.] 


WATER-COURSE—RIGUT OF DIVERSION BY RAILROAD. 
—In an action brought for the alleged wrongful and 
unlawful obstruction and diversion, by reason of a 
stone dam, of water that hitherto flowed to and sup- 
plied the power fur the operation of plaintiff's mill, 





whereby,as he states, he has been injured,and to a great J 


extent deprived of the use and enjoyment of said mill, 
held, that though a riparian owner may use the water 
while it runs over his land, as an iucident to the land, 
he cannot unreasonably detain it or give it another di- 
rection, and he must return it to its ordinary channel 
when it leaves his estate. Without the consent of the 
adjoining proprietors he cannot divert or diminish the 
quantity of water which would otherwise descend to 
the proprietors below, nor throw the water back upon 
the proprietors above, without a grant, or an uninter- 
rupted enjoyment of twenty years (fifteen under our 
statute), which is evidence of it. This is the clear and 
settled general doctrine on the subject. All the diffi- 
culty that arises consists in its application. 2 Kent 
Com. 439. ‘The primary use of water is for natural 
and domestic purposes, and each proprietor of the land 
through which it flows may use as much of it as is nec- 
essary for those purposes, even if it be entirely con- 
sumed in tho use; but he is limited as regards 
other purposes to a reasonable and proportionate use, 
which must not be such as to exclude others from a 
benefit to which they are equally entitled with him- 
self.”’ Wadsworth vy. Tillotson, 15 Conn. 366; Evans v. 
Merriwether, 3 Scam. 492; Arnold vy. Foot, 12 Wend. 
330; Davis v. Field, 12 Ver. 118; Mayor of Philadelphia 
vy. Commissioners of Spring Garden, 7 Barr. 348; Wes- 
ton v. Alden, 8 Mass. 136; Colburn v. Richards, 13 
id. 420; Cook v. Hull, 3 Pick. 269; Anthony v. Lap- 
ham, 5 id.175; Evans v. Merriwether, supra. (2) The 
owner of a grist mill on a water-course has a vested 
right which cannot be taken away without just com- 
pensation, but this does not impair the right of any ri- 
parian owners along the stream to use the water. In 
this case the charter of the railroad company, author- 
izing them to construct and maintain their road, did 
not include the right to build dams or otherwise ob- 
struct the flow of the water. Anderson v. Cincinnati So. 
PR. Opinion by Lewis, J. 

{Decided Feb. 19, 1884.] 


———— 


WISCONSIN SUPREME COURT ABSTRACT. 

RECORDING ACT—INDEX PART OF RECORD—OMISs- 
SION MAY BE REMEDIED—GOOD FROM WHEN — 
EJECTMENT—GRANTEE OF TAX DEED—STATUTE LIMI- 
TArIons.—(1) The object of the registry laws, viz., to 
give notice to subsequent purchasers, can only be se- 
cured by making the correct entries in the index re- 
quired to be kept by statute. The instrument is 
deemed recorded when thus indexed. In the absence 
of this material entry, due notice cannot be said to be 
given, even though the instrument be copied at length 
in the book kept for that purpose. That the entries in 
the general index are the material things in determin- 
ing whether a deed has been so recorded as to be 
notice to subsequent purchasers, has been adjudicated 
by this court. In Shove v. Larsen, 22 Wis. 142, the 
present chief justice, in the opinion of the court, after 
commenting upon the decisions of the courts of New 
York and other States, under laws differing from the 
law of this State, says: ‘‘ But wo think the object of 
our statute in requiring the register to keep an index 
and to make certain entries therein was not only to 
furnish a ready and convenient means of tracing title, 
but was also for the purpose of effecting constructive 
notice of the existence of any conveyance properly en- 
tered in such index. This it appears to us, was the 
object and interest of those sections of the statute 
above cited.”’ The sections cited by the chief justice 
in that case are the ones above cited inthis. In that 
case this court held that a mortgage which had been 
properly entered in the index was properly recorded, 
although where it was spread upon the record there 
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was a mistake madein the description of the lands 
mortgaged, the description in the index being the cor- 
rect description. In Hay v. Hill, 24 Wis., the question 
was between a mortgagee and a subsequent purchaser 
without notice in fact. That it is necessary to make 
the proper entries in the general index, as required by 
section 142, in order to make a record of a deed under 
the law, is again asserted in Oconto Co. v. Jerrard, 46 
Wis. 319. See also Insurance Co. v. Scales, 27 id. 640. 
The cases of Ely v. Wilcox, 20id. 528; Fallass v. Pierce, 
30 id. 444; Pringle v. Dunn, 37 id. 449; Girardin v. 
Lampe,16 N.W. Rep. 614; Wood v. Meyer,36 Wis. 308; 
Gilbert v. Jess, 5lid. 110, in no way conflict with the 
rule established in the cases above cited. The point of 
these cases is that when the record of the instrument 
recorded in extenso does not show that it was so exe- 
cuted and acknowledged as to entitle it to record, the 
entries in the general index do not cure such defect, 
for the reason that as to these matters the statute does 
not require any entry to be made in the general index. 
(2) An omission to make the proper entries in the gen- 
eral index, at the time the deed is spread upon the 
record, may be remedied after such recording by 
making the proper entries, and when so made the 
record will be good from that date, and the deed need 
not be again recorded at length. (3) The same notice 
is required to set the statute of limitations running as 
to be valid against subsequent purchasers. The origi- 
nal owner of lands cannot maintain an action of eject- 
ment against the grantee in a tax deed until after he 
takes possession or records his tax deed. Section 6, ch. 
334, Laws 1878, does not change the law and set the 
statute of limitations running in favor of unrecorded 
deeds issued before the passage of that act, or in favor 
of the holder of a tax deed of unoccupied lands, where 
such holder does not have actual possession during the 
statutory nine months, for the reason that the object 
of this special legislation was in aid of the tax claim- 
ant and not hostile to him. Lombard v. Culbertsen. 
Opinion by Taylor, J. 

[Decided Jan. 29, 1884.] 


EVIDENCE—RES GESTAE—ADMISSION — DAMAGES — 
PROFITS—BURDEN OF PROOF—PART PAYMENT IN PROP- 
ERTY—VALUEOPF, CAN NOT BE SHOWN.—The contract 
was that the plaintiffs, as partners, should saw at their 
mills at the city of New London, during the sawing 
season of 1881, for the defendants, as partners, 1,000,- 
000 feet of basswod and elm logs, and 50,000 feet of oak 
logs, to be delivered at the plaintiffs’ mill for that pur- 
pose by the defendants, for and in consideration of 

2.75 per thousand feet for thef{basswood and elm logs 
and of $3.75 per thousand feet for the oak logs, to be 
paid, when the sawing was done, in cash, except the 
sum of $300, which was to be paid by the delivery of 
100,000 feet of hemlock logs at the rate of $3 per thou- 
sand feet. Defendant failed to perform. (1) Defend- 
ant offered to show that at or about the time when 
said contract was pretended to have been made, 
the defendant, Hoxie, had instructed or advised his 
copartner, Meller, not to enter into any such contract 
unless in writing. //eld to be no part of the res gesta, 
and could have no bearing on the question as to 
whether a contract had been made or not; it did 
not tend to prove the issue, or constitute a link in the 
chain of proof. It was merely an offer to show that 
the one party was so situated that it was improbable 
that heshould have so contracted. (2) The, instruc- 
tion that “‘admissions are weak testimony” is awk- 
wardly expressed, but was intended and understood 
to mean that the testimony by which admissions are 
proved is a weak kind of testimony, and should be re- 
ceived with the greatest caution. The rule of damages 
in such a case has been so recently laid down by this 
court, in Nilson v. Morse, 52 Wis. 255; 8. C.,9 N. W. 








Rep. 11, that it is unnecessary to look further into the 
authorities on that question. Mr. Justice Taylor says, 
in the opinion in that case, that “the rule in case ofa 
breach of contract for doing specific work for a speci- 
fied price is the profit the person would have realized 
had he been permitted to perform the work.’ This 
profit, of course, is ascer ained by the difference be- 
tween the contract price and the cost of doing the 
work. Therecan be no other rule of ascertaining it. 
It was affirmative with the defendants to mitigate or 
lessen the damages which approximately and natur- 
ally followed the breach of their contract. 1 Greenlf. 
iv., $74; Knapp v. Runals, 37 Wis. 135; Dickson v. 
Cole, 34 id. 621; Medbery v. Sweet, 3 Chand. 210. The 
defendants did not offer any evidence to this effect or 
ask for any instructions to the jury upon the subject. 
(3) Where a part payment is to be made ina certaiv 
amount of logs, at a fixed price, neither party may 
show that that was not the value of the Jogs. The 
rule insuch acase is properly stated in Ganson v. 
Madigan, 13 Wis. 67, a case where the contract was to 
pay for property to be delivered at a fixed price, and 
is stated also in the following cases: Harrington v. 
Wells, 12 Vt. 505; White v. Tompkins, 52 Penn. St. 
363; Perry v. Smith, 22 Vt. 30; Pinney v. Gleason, 5 
Wend. 393; Trowbridge v. Holcomb, 4 Ohio St. 38; 
Grieve v. Annin, 1 Halst. 463; Smith v. Dunlap, 12 Ill. 
184; Fleming v. Potter, 7 Watts, 381. The contract 
was in evidence, and the contract price for doing the 
work, both in money and in the hemlock logs, is shown 
thereby. Nash vy. Hoxie. Opinion by Orton, J. 
[Decided Jan. 29, 1884.] 


WATER-COURSE—USE LIMITED BY LEASE— LEGAL 
REMEDY NO BAR TO EQUITABLE INTERFERENCE.—(1) 
The rule is settled in this State, that when a complaint 
attempts, but fails to state a cause of action in equity, 
a general demurrer thereto will be sustained. Deuner 
v. Chicago, 57 Wis. 218; 15 N. W. Rep. 158, and cases 
cited.(2) The plaintiffs have subject to defendants leases 
a usufructuary interest in all the undisposed of water 
appurtenant to their water-power. The defendant’s 
right to draw and use however is given by and neces- 
sarily defined and limited in the leases. Whatever 
has been or may be drawn in excess of the amount 
thus authorized, defined, and limited must be regarded 
as wrongfully drawn aud used. Being of great value, 
and wrongfully used, as alleged, such use must be 
deemed injurious to the owners. This is virtually 
conceded. It is also conceded that the plaintiffs have 
a remedy for such injury. It is claimed however that 
their remedy at law is adequate, and hence that they 
are in no position to successfully invoke the aid of 
equity. On the contrary, itis urged by the plaintiffs 
that they have no adequate remedy at law, and hence 
are entitled to the aid of equity. The mere existence 
of a legal remedy will not bar equitable interference 
where such interference would be more adequate, 
comprehensive, and effectual. Bunis v. Upham, 13 
Pick. 170; Boston, etc., Co. v. B. W. R. Co., 16 id. 521; 
Ballon v. Hopkinton, 4 Gray, 328. Of course, such 
preventative remedy is not given merely by reason of 
past injury, but to prevent its continuance. Cobb v. 
Smith, 16 Wis. 692. Where the continued use or 
threatened danger is such as to cause reasonable fear 
of irreparable injury, it is not essential that there 
should be actual damage, or even a completed viola- 
tion of the plaintiff's rights, in order to entitle him to 
the protection of equity. Webb v. Portland Manfg.Co., 
33 Sumn. 189; Gould Waters, §§ 513 517, and cases 
there cited. Aninjury is irreparable, and will be en- 
joined if of such a nature that it cannot be adequately 
compensated in damages, or cannot be measured by 
any certain pecuniary standard. Wilson v. Mineral 
Point, 39 Wis. 160. Where the injury is continuous, 
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and under a claim of right, restraint in equity seems 
to be essential in order to prevent vexatious litiga- 
tion, and a multiplicity of suits. Garwood v. Ry., 83 
N. Y. 404; Tipping v. Eckersley, 2 Kay & J. 264; Clark 
v. Stewart, 56 Wis 154; S. C., 14 N. W. Rep. 54. So it 
has been held that where parties have regulated their 
rights in water by contract or grant, the meaning and 
breach of which is clear, it is nota question of dam- 
age, but the mere breach affords sufficient ground for 
equitable intervention. Tipping v. Eckersley, supra; 
Dickenson v. Grand Junction Can. Co, 15 Beav. 260; 
Olmstead v. Loomis, 9 N. Y. 423. So it has been held 
that where there is an admitted common right among 
several owners of the same water-power, equity will 
interpose to regulate the common use, to determine 
the extent of their respective rights, and the proper 
mode of exercising and enjoying them, as tending to 
prevent litigation, and as affording a more complete 
aud perfect remedy than could be obtained at law, and 
as furnishing, in fact, the only adequate means of as- 
certaining and determining the respective rights of 
the parties. Burnham vy. Kemptom, 44 N. H. 100; 
Caulet v. Cook, id. 512; Hanna vy. Clarke, 31 Grat. 36; 
Adams v. Manning, 48 Conn. 477; Sanborn vy. Braley, 
47 Vt. 170; Markham v. Stowe, 66 N. Y. 574; Comstock 
v. Johnson, 46 id. 615; Corning v. Troy I. & N. Fact., 
40 id. 191; Erie Canal Co. v. Walker, 29 Penn. St. 170; 
Lehigh Valley R. Co. v. Society, 30 N. J. Eq. 145; 
City of Emporia v. Soden, 25 Kan. 588. In Lyon v. 
McLaughlin, 32 Vt. 425, both parties had rights to the 
privilege of water under their respective deeds, and 
the court aptly stated the rule thus: ‘It would seem 
to be well settled, as shown by the text-books and the 
cases, that when the evasion of a right in this kind of 
property is threatened and intended, which is neces- 
sarily to be continuing and operating prospectively 
and indefinitely, and the extent of the injurious con- 
sequences is contingent and doubtful of estimation, 
the writ of injunction is not only permissible, but is 
the most appropriate meansof remedy. It affords, in 
fact, the only adequate and true remedy. For the 
very doubtfulness as to the extent of the prospective 
injury, and the impossibility of ascertaining the meas- 
ure of just reparation, render such injury irreparable, 
in the sense of the law relating to this subject.”” Law- 
son v. Menasha. Opinion by Cassoday, J. 

[Decided Jan. 29, 1884.] 


——__>-_—_——— 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 





MORTGAGE—WHEN PAYMENT OPERATES AS ASSIGN- 
MENT.—Payment of a mortgage debt by one having an 
interest to protect will operate as an assignment of the 
mortgage whenever justice requires it. Stantons v. 
Thompson, 49 N. H. 272; Moore v. Beasom, 44 id. 215; 
Rigney v. Lovejoy, 13 id. 247; Robinson v. Leavitt, 7 
id. 73, 100. Bacon v. Goodnow. Opinion by Smith, J. 


REMOVAL OF CAUSE—PETITION WHEN TO BE FILED. 
—A petition for the removal of a cause to the Federal 
court filed at the fifth term, the pleadings being com- 
plete at the second term, is not filed at the term when 
the cause can first be tried. The term at whicha 
cause can first be tried is the term at which the cause 
is first triable on its merits. Huddy v. Havens, 3 W. 
N. C. 432; Am. Law Reg., May, 1879, p. 312. It is the 
first term at which the case is at issue for trial and 
might be ordered to be tried. New York Warehouse 
& Security Co. v. Loomis, i22 Mass. 431. It is the term 
when the cause is ready for trial, although the court 
and parties may not be ready to try it. Gurnee v. 


* To appear in 59 New Hampshire Reports. 








City of Brunswick, 1 Hughes, 270; Forrest Home vy. 
Keeler, 9 Rep. 432. The fact that there is other busi- 
ness entitled to precedence on the docket does not ob- 
viate the necessity of filing the petition for removal at 
the first term when the case could otherwise be tried. 
Preston v. Ins. Co., 58 N. H. 76; Murray v. Holden, 10 
Rep. 162. Nor does the time when acause may first 
be tried depend upon the diligence of counsel in com- 
pleting the pleadings. Fulton v. Golden, 8 Rep. 517. 
The object of the statute of 1875 was to abridge the 
right of removal by fixing a definite time within which 
it might be exercised. Stebbins v. Lancashire Ins. Co. 
Opinion by Smith, J. 


FORMER ADJUDICATION—DECREE IN EQUITY CON- 
CLUSIVE ASTO ALL MATTERS PARTIES BOUND TO LITI- 
GATE—NEGLECT TO PRESENT CLAIM—SUPPLEMENTAL 
BILL.—A final decree in a billin equity is conclusive 
upon all the parties in respect to all matters of claim 
and defense determined by it, and as to all incidental 
matters which the parties were bound to litigate and 
bring to decision. Neglect to present aclaim, which 
might have been litigated in abill in equity, until 
after a final decree, on a motion for a rehearing, is a 
waiver of the claim, and after such decree leave will 
not ordinarily be given to file a supplemental bill to 
enforce it. Freem. Judg., § 249; Story Eq. PL. §§ 790, 
791; Story Eq. Juris., § 547; Clemens v. Clemens, 37 N. 
Y. 59, 74; Malloney v. Horan, 49id. 111, 116; Cromwell 
v. County of Sac, 94 U. S. 351; Case y. Beauregard, 101 
id. 688; King v. Chase, 15 N. H. 9, 15. Ashuelot 
Ruilroad Co. vy. Cheshire Railroad Co. Opinion by 
Clark, J. 


PRIVATE WAY—OBSTRUCTION — DEVIATION FROM 
NECESSITY—NEED NOT REMOVE NOR SUE FOR DAM- 
AGES.—An obstruction of a private way of prescrip- 
tion, by the land-owner, making the way impassable, 
may create a reasonable necessity that the owner of 
the way should deviate from it, and go over another 
part of the land. The doctrines of reasonable neces- 
sity, reasonable care, and reasonable use prevail in 
this State in a liberal form, on a broad basis of general 
principle. Brown vy. Cram, 1 N. H. 169, 172; State v. 
Elliot, 11 id. 540; Graves v. Shattuck, 35 id. 257; A. M. 
Company v. Goodale, 46 id. 53; Closson y. Morrison, 47 
id. 482; Sterling v. Warden, 51 id. 217; 52 id. 197; Ald- 
rich v. Wright, 53 id. 398; Brown y. Collins, id. 442; 
Hoit v. Stratton Mills, 54 id. 109, 116; Jones v. Towne, 
58 id. 462, 465; Garland v. Towne, 55 id. 55; Gilman v. 
Laconia, id. 130; Rowe v. Portsmouth, 56 id. 291; Bas- 
sett v. S. M. Company, 43 id. 569; Swett v. Cutts, 50 
id. 439; Hayes v. Waldron, 43 id. 580; Varney v. Man- 
chester, 58 id. 430. The rights of necessity are a part 
of the common law. The necessity is generally a rea- 
sonable one, and determined by the application of rea- 
son to the circumstances of the case, and not pre- 
scribed as an arbitrary, verbal formula. Daniels v. 
Brown, 34.N. H. 454. A ground on which, in many 
cases, the law allows a remedy without legal process or 
judicial procedure, is the inadequacy of such process 
and procedure. The law adopts the natural right 
of self-defense, because it considers the future process 
of law an inadequate remedy for present injuries ac- 
companied with force. lt adopts the natural right of 
recapturing property, real and personal, by the mere 
act of the party injured, because legal process may be 
an inadequate remedy. It adopts the natural right of 
abating nuisances by the mere act of the party injured, 
because he cannot reasonably be required to wait for 
the slow progress of the ordinary formsof justice. 3 
Bl. Com. 3-6; Cooley Torts, 45-58. The owner of the 
right of way could lawfully go round the nuisance and 
out of the way, doing no unreasonable damage, be- 
cause such deviation, like an abatement of the nui- 
sauce, was aremedy of necessity. If he removes the 
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obstruction and makes the way passable, the necessity 
of going out of the way will cease (State v. Northum- 
berland, 44 N. H. 628, 631, 632); but there is no reason- 
able necessity for leaving the owner of the right of 
way to the inadequate remedies of his own removal of 
the obstruction, and a suit for damages. Haley v. 
Colcord. Opinion by Doe, C. J. 


TRESPASS — ACTION BY MORTGAGEE — ACTS DONE 
WHEN OUT OF POSSESSION—LICENSE BY MORTGAGOR.— 
A mortgagee of land, who has entered and taken 
actual possession under his mortgage, may maintain 
trespass foran injury done to the freehold while the 
mortgagor was in possession; and it is no defense that 
the acts causing such injury to the freehold were done 
by license from the mortgagor, given subsequent to 
the execution of the mortgage. Jones Mort., § 687; 
Pettengill v. Evans, 5 N. H. 54; Smith v. Moore, 11 id. 
55; Sanders v. Reed, 12 id. 558. Bellows v. Railroad. 
Opinion by Clark, J. 

[Decided Dec. 1879.] 

DAMAGES—MITIGATION — TENDER OF PROPERTY.— 
In an action for damages for withholding property 
from, or not conveying property to the plaintiff, a 
tender of the property or part of it, or a conveyance of 
it or part of it, to the plaintiff, may be allowed at the 
trial in mitigation of damages, when such a course is 
reasonable. Zowle v. Lawrence. Opinion by Doe, C. 
J. (See Moak’s Underhill on Torts, 95-8.—ED.) 
(Decided June, 1880.] 

BOUNDARIES—QUESTION OF FACT.—The location on 
the ground of boundaries described in deeds is a ques- 
tion of fact. Madden v. Tucker, 46 Me. 367; Abbott 
v. Abbott, 51 id. 575; Tebbetts v. Estes, 52 id. 566; 
Williston v. Morse, 10 Mete. 17, 27. Tasker v. Cilley. 
Opinion by Bingham, J. 

[Decided June, 1880.] 

MONEY PAID—REFUSAL TO PERFORM CANUOT RE- 
COVER— ESTOPPEL.—Money paid on a contract for the 
purchase of land cannot be recovered by one who re- 
fuses to complete the contract and take a deed, the 
other party being in no fault. Lane v. Shackford, 5 
N. H. 133; Ayer v. Hawkes, I1 id. 148, 152, 153; 
Ketchum vy. Evertson, 13 Johns. 365; Green v. Green, 
9Cow. 46; Rounds v. Baxter, 4 Greenl. 454. Having 
abandoned the contract and refused to perform, and 
not being entitled to recover the money which he has 
paid, he has no interest to protect, and equity will not 
uphold the mortgage for that purpose. Refusing to 
perform the contract on his part, and standing by and 
seeing the property sold without claiming title or in- 
terest, he is estopped from setting up or making claim 
under a mortgage, which, to the extent of his claim at 
least, was understood by the defendants and himself 
to have been paid. Thompson v. Sanborn, 11N. H. 
201; Parker v. Brown, 15 id. 184. Bill dismissed. ill 
v. Grosser. Opinion by Allen, J. 

[Decided June, 1880.] 


ADMINISTRATOR — FAILURE TO INVEST — WHEN 
CHARGEABLE WITH INTEREST.—In Lund v. Lund, 41 
N. H. 355, 359, it is said: ‘‘The true rule to be ap- 
plied, in charging administrators with interest, is well 
settled. In all cases where the administrator, without 
any just reason or excuse, retains the money ip his 
own hands unemployed, when it ought to be paid over, 
in all cases where he receives interest for money which 
belongs to the estate, and in all cases where he applies 
mouey belonging tothe estate to his own use, he 
ought to be charged with interest,’ citing Stearns v. 
Brown, 1 Pick. 530; Wyman v. Hubbard, 13 Mass. 232; 
Griswold v. Chandler, 5 N. H. 492, 497; Mathes v. Ben- 
nett, 21 id. 188, 199; Wendell v. French, 19 id. 205, 213. 
In the last case it is said: “Anadministrator is not 
chargeable with interest except he receive it, or make 





profitable use of the money, or unreasonably detain 
it.’ In this case, it is claimed that the administratrix 
should be charged with interest on the $198.61 found 
in her hands upon the settlement of her first account. 
But she was not required to pay this sum to the credi- 
tors tillafter a decree of distribution, and she could 
not settle the estate till after the sale of the real, prop- 
erty. Not having unreasonably detained the money, 
or invested it, or in a conveyance of his title to the 
plaintiff in mitigation of damages. Bartlett v. Fitz. 
Opinion by Foster, J. 

[Decided June, 1880.] 


PAYMENT—TAKING NOTE NOT, UNLESS AGREED— 
WHEN ACTION NOT PREMATURE—OFFER TO RETURN.— 
The plaintiffs, by taking two notes, equalin amount 
to the bil), neither of which was due and payable when 
this suit was commenced, did not extend the time of 
payment, and this action was not for that reason, pre- 
mature. A note is not payment of a pre-existing debt, 
unlessspecially agreed to be received as such. Wright 
v. First Crockery Ware Co., 1 N. H. 281; Jaffrey v. 
Cornish, 10 id. 505; Johnson v. Cleaves, 15 id. 332; 
Clark v. Draper, 19 id. 423; Randlet v. Herren, 20 id. 
103; Whitney v. Goin, id. 354; Smith v. Smith, 27 
id. 244; Ladd v. Wiggin, 35 id. 421, 426. Whethera 
note was agreed to be received in payment is a ques- 
tion of fact. Wilson vy. Hanson, 20 N. H. 375; Foster 
v. Hill, 36 id. 526. So is the question, whether it was 
agreed to extend the time of payment for the goods. 
The mere reception of the notes, assuming them to 
have been given for the goods, as it was not a payment 
for them, did not have that effect. The offer to return 
the notes to be cancelled was seasonably made, and 
the plaintiff, on filing them with the clerk, is entitled 
to judgment. Moore v. Fitz. Opinion by Stanley, J. 
[Decided June, 1880.] 


———_—— 


MICHIGAN SUPREME COURT ABSTRACT. 


NEGLIGENCE—GETTING OFF REAR OF CAR NOT PER SE 
DUTY OF RAILROAD COMPANY TO PROVIDE ASSISTANCE 
—QUESTION FOR JURY.—Paintiff, a woman sixty years 
of age, was travellingon defendants’ road. The night 
was dark and cloudy. On arriving at her destination 
she and her husband who was with her got out at the 
rear end of the car. There was acrossing there, and 
she was familiar with the locality. Instead of being 
over the level road as she expected, the end of the car 
was a depression at the side of the road, and when her 
foot left the step she went down so far that her hold 
of the iron was broken and she fell to the ground. 
During all this time, no one connected with the 
train or employed by the defendant was giving her 
assistance or looking after passengers at the rear end 
of the car. Held, that under such circumstances it 
cannot be said that it is negligence per se for a passen- 
ger to leave the car at the rear. If there was negli- 
gence in this case it must arise from the fact of the 
darkness, the known fact that the rear of the car was 
not at the landing, and the uncertainty in respect to 
the ground where it stood. If the front end of the car 
had been at the platform, there would have been more 
reason for insisting that the plaintiff should have gone 
in that direction, But we think a woman is excusable 
for not desiring to pass through the smoking car, and 
she has a right to assume it is not expected of her. We 
also think that passengers, where not notified to the 
contrary, may rightfully assume that it is safe to alight 
from the car wherever it is stopped for passengers to 
leave it. Andif no light is given them to leave the 
car by, they are not to be charged with fault for leav- 
ing in the darkness. If acar in which there were pas- 
sengers was not standing where it would be safe for 
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them to alight without assistance, it was the duty of 
the company to provide assistance, or give warning, or 
to move the carto amore suitable place. This was 
decided in Cockle y. London & S. E. R. Co., L. R., 7 
C. P. 321, a case on its facts very similar to this; and 
the same principle has often been laid down in other 
cases.” Nicholson v. Lancashire, etc., R. Co., 3 Hurl. 
& C. 534; Foy v. London, etc., R. Co., 18 C. B. (N. 8.) 
225; Brassell v. N. Y. Cent., etc., R. Co., 84 N. Y. 241; 
8. C..38 Am. & Eng. R. Cas. 380; Penn. R.Co.v. White,88 
Penn. St. 327; and Balt. & O. R. Co. v. State (Md. Ct. 
App.), 12 Am. & Eng. R. Cas. 149, are among those so 
holding. There was therefore evidence to go to the 
jury on the question of negligence in the defendant. 
And the peculiarity of the case is such that the same 
facts which tend to show negligence in the railroad 
company tend in the same degree to show that the 
plaintiff was without fault. If she had aright to as- 
sume that the landing place was safe, she was not neg- 
ligent in stepping down as she did. It must be con- 
ceded that she did not exhibit a very high degree of 
caution, but we cannot say that it was not as much as 
the average passenger would have shown under like 
circumstances. Cartwright v. Chicago. Opinion by 
Cooley, C. J. 

[Decided Feb. 8, 1884.] 


—__>—___—_ 


RECENT ENGLISH DECISIONS. 


WILL—GIFT—INDIVIDUALS OR CLASS— LAPSE.— A 
testator, by his will, gave his residuary estate to trus- 
tees ‘‘in trust for my son George, my daughters, 
Lydia, Mary Ann, Alice, and Frances, and such of my 
child or children, if any, hereafter to be born, as shall 
attain the age of twenty-one years or marry,in equal 
shares as tenants in common, but subject asto the 
share of any daughter whether now living or a child 
hereafter to be born, to the trusts following.’’ Then 
followed the trusts of the share of ‘‘such daughter.”’ 
The testator had six children only, those named in the 
will and one other, all of whom had attained twenty- 
one at the date of the will. Two of the children named 
in the will died in the testator’s life-time without is- 
sue. Held, that the gift was agift to aclass and not 
as individuals, and thatthe residue was divisible 
amongst the three children who survived the testator. 
Re Stanhope’s Trusts, 27 Beav. 201, followed. Shires 
v. Ashworth, Ch. Div. Opinion by Chitty, J. (50 L. T. 
Rep. [N. 8.] 18.) 

WILL—ABSOLUTE GIFT—QUALIFICATION OF LAPSE— 
Where in a will there is an absolute gift, followed by a 
qualification of the mode of its enjoyment to secure 
certain objects for the benefit of the legatee, then if 
the objects fail, the absolute gift remains. But if 
there is an absolute gift followed by aclause diminish- 
ing the estate so given to the first taker, the absolute 
gift has, in effect, been cut down, and the court can 
only give effect to it as so diminished. A testator gave 
property to trustees upon trust out of the rents and 
income to pay annuities to his wife and daughter H., 
for their lives, and subject thereto to invest and accu- 
mulate the rents and income, and stand possessed of 
the property and accumulations on trust for the chil- 
dren of the daughter absolutely as tenants in common ; 
**provided always that as to such of the children of H. 
as may be born in my life-time the share of each such 
child, instead of being in fee simple, shall go and be- 
long to such child for his or her life only,” with re- 
mainder absolutely to the children of such child in 
equal shares and proportions as tenants in common. 
H. had several children, who were all born in the tes- 
tator’s life-time, and one of whom survived him and 
attained twenty-one, but died unmarried. //eld, that 
there was a lapse of so much of the property as would 
have been taken by the children of such child if there 





had been any. Gompertz v. Gompertz, 2 Phil. 107, 
and Lassence vy. Tierney, 1 M. & G. 551, followed. 
Williams v. Gorvin. Ch. Div. Opinion by Pearson, J. 
(50 L. T. Rep. [N. 8.] 22. 

WILL—CONSTRUCTION—FORFEITURE OF ESTATE IN 
CASE OF NON-RESIDENCE—WHAT IS RESIDENCE.—Tes- 
tator gave bis real estate, including specifically his 
house, to the use of his son for life, provided as a sine 
qua non that he should, within six calender months 
after the testator’s decease, take actual possession of 
the house as his residence and place of abode, and 
should thereafter, during his life, continue to reside 
there for at least six calendar months (but not neces- 
sarily consecutively in every year). After the son’s 
death, or his failing to take possession of, and reside 
in, the house, the estate was given to his first and 
other sons in tail male. There were also certain arti- 
cles given to go as heirlooms with the estate. The tes- 
tator’s son took possession of the house within the 
time required, but during the year following his doing 
so he only spent a fewdays there. He had however 
kept the house and garden in good order, paid the 
rates and taxes, and kept a sufficient staff of servants 
to wait upon himself and his family if they should 
come there, and rooms were always kept ready for his 
son, who frequently spent two or three days there, 
and generally the place was kept up and regarded as 
one of his actual places of residence. The question 
was raised whether he had forfeited his interest in the 
real estate and heirlooms by not residing in the house 
for six months of the year. Held, that it was not 
necessary for him to reside personally upon the estate 
for the whole period, but it was sufficient to satisfy 
the condition if he kept it up as one of his actual 
places of residence during the time; this he had done, 
and hisinterest under the will was not forfeited. 
Warner v. Moir, Ch. Div. Opinion by Bacon, V. C. (50 
L. T. Rep. [N. 8.] 10). 

ANNUITY—PROPERTY GIVEN SUBJECT TO—RIGHT TO 
HAVE SECURED.—The testator gave all his real and 
personal estate to his son upon trust to pay thereout 
weekly and every week to the testator’s wife during 
her life the sum of 11. 10s., and subject thereto, upon 
trust for his said son absolutely. The testator had 
been dead four years, and the weekly payment had 
been regularly made during all that period. The widow 
now asked that its future payment should be secured 
by the sale of the property and the investment of the 
proceeds. The estate consisted substantially of a 
leasehold public-house, and the business carried on 
there, and the total amount of it, if realized, would 
not have been equal to the amount of the capitalized 
value of the annuity. Held, that the property was 
given to the son absolutely, subject only to the pay- 
ment of the annuity, and so longas be paid that he 
was entitled to the quiet possession of his property, 
and the widow was not entitled to have it sold.. Pot- 
ter v. Potter, High Ct. Justice, Ch. Div. Opinion by 
Bacon, V.C. (50 L. T. Rep. [N. 8.18.) 


CRIMINAL LAW. 


LARCENY—WANT OF CONSENT—CIRCUMSTANTIAL EVI 
DENCE OF—PLEADING PURCHASE— ERROR IN CHARGE. 
—The prisoner was convicted of horse stealing. ‘On 
the trial it was proved by the State that the alleged 
owner, who was an aged lady, in very feeble health, 
was not able to appear in court and testify in the case. 
lt was further shown that W. C. Turnbo, her son, at 
the time of the alleged theft, was managing and con- 
trolling her business affairs, and that said son had not 
consented to the taking of the alleged stolen horse by 
the defendant or any one else. The court instructed 
the jury that it devolved upon the State to prove sat- 
isfactorily and beyond a reasonable doubt that the 
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horse was taken by the defendant without the consent 
of the owner, and without the consent of her 
son, but that such proof might be made by cir- 
cumstantial evidence. Circumstantial evidence should 
not be relied on by the State to prove the guilt of a 
defendant where the direct testimony is attainable. 
But when it is shown, as in this case it was,that the di- 
rect testimony cannot be produce d, and that the fail- 
ure to produce it is not attributable to any want of dili- 
cence, or to any fault on the part of the prosecution, 
then it is perfectly competent and proper to resort to 
circumstantial evidence. 45 Tex. 76; 1 Tex. App. 102; 
3 id. 422; 4 id. 246; 5id. 480; 7 id. 363, 588.” The de- 
fendant pleaded purchase in good faith. It was cor- 
rect to instruct the jury that to constitute theft there 
must be a fraudulent taking, but it was not correct or 
consistent to say that if the defendant purchased the 
horse in good faith and honestly, such taking 
would not be fraudulent, for a purchase is not a taking 
within the meaning of the statute defining theft. If 
he purchased the horse in good faith, or in bad 
faith, after the same had been taken—that is, stolen 
by another person, the purchase was not a taking, 
and could not be connected with the theft, unless it 
were shown to be amere sham to cover the fraudu- 
lent taking, and that defendant was fn fact a party to 
such fraudulent taking. As was said by this court in 
McAfee vy. State, 14 Tex. Ct. App. 668; 3 Tex. L. 
R. 58, ‘‘ there must be a taking, and no subsequent 
connection with stolen property, be it in good or bad 
faith, honest or fraudulent, will constitute theft.” 
For this error the judgment is reversed. Clayton v. 
State. Tex. Ct. App., Feb. 2, 1884. (3 Tex. L. Rev. 86.) 

EVIDENCE — DEFENDANT AS WITNESS EXPLAINING 
conpucr.—Where the defendant in a criminal action 
is witness in his own behalf, it is error to exclude 
explanations of his conduct on the ground ‘that 
he would thereby make his own defense.”’ He is per- 
mitted to testify in his own behalf for the very pur- 
pose of allowing him to make his own defense. Sup. 
Ct. Mich., Feb. 7, 1884. People v. Quick. Per Curiam. 
(18 N. W. Rep. 375.) 

INDICTMENT—WHEN NOT SUFFICIENT TO FOLLOW 
STATUTE—OBJECTION—WHEN TAKEN FIRST TIME ON 
APPEAL—WAIVER.—T he accused was charged with a 
violation of the provisions of section 4398 of the Re- 
vised Statutes, 1876. We think the true rule is as 
stated by Wharton. He says: ‘‘ On the general prin- 
ples of common-law pleading it may be said that it is 
sufficient to frame the indictment in the words of the 
statute in all cases where the statute so far individu- 
ates the offense that the offender had proper notice 
from the mere adoption of the statutory terms what 
the offense he is to be held for really is. But in no 
other case is it sufficient to follow the words of the 
statute. It isno more allowable under a statutory 
charge to put the defendant on trial without specifi- 
cation of the offense than it would be under a common- 
law charge.’’ Whart. Crim. Pl. & Pr. (8th ed.), § 220, 
The learned author instances statutory offenses,such as 
obtaining goods under false pretenses, or by false person- 
ating another,for committing a fraud in an election,and 
for making a revolt, in all of which it is held that it is 
not sufficient to charge the offense in the language of 
the statute, but the facts showing that the offense has 
been committed must be stated. To these may be 
added the offense of libel. This court has held that in 
an indictment or complaint for obtaining goods under 
false pretenses, it is necessary to set out the pretenses 
used, as well as the other facts which constitute the 
offense. State v. Green, 9 Wis. 676; State v. Crowley, 
41 id. 271-276. In the case of libel it would not be held 
for a moment that a criminal complaint for that of- 
fense was good which did not set out the libelloug 
writing, or such parts of it as constituted the libel al- 





leged. (2) But it is claimed that as the defendant 
pleaded not guilty in the Justice Court, and went to 
trial upon that issue in that court without making 
any objection to the complaint,he had waived his right 
to except to its sufficiency. The appeal to the Circuit 
Court vacates the judgment of the justice, and he is 
tried again in that court as though the action were orig- 
inally commenced there. See §§ 4714, 4717, Rev. Stat. ; 
State v. Haas, 52 Wis. 407, 412; 8S. C., 9 N. W. Rep. 9. 
In this case itis said ‘‘he took his appeal, which we 
suppose had the effect, under the circumstances, to 
open his whole case for a new trial de novo in the Cir- 
cuit Court, as well in respect to the law as the facts of 
the case.’’ See also State v. Tall, 56 Wis. 577; 8. C., 
14 N. W. Rep. 596, to the same effect. The motion to dis- 
miss the complaint for insufficiency was made in time. 
If not sufficient, the defendant had waived nothing at 
the time the motion was made, and it does not present 
the question whether it would have been sufficient af- 
ter verdict under § 4669, RevisedStatutes, which was the 
real question in the case of Bonneville v. State, 53 Wis. 
680; S. C., 11 N. W. Rep. 427. Sup. Ct.Wis., Jan., 1884. 
Stener v. State. Opinion by Taylor, J. (18 N. W. Rep. 
433.) 


——_>__—__ 


INSURANCE LAW. 


LEX FORI—FOREIGN RECEIVER MAY MAINTAIN SUIT 
WHEN—ACTION TO RECOVER ASSESSMENTS—DEFENSE 
FRAUDULENT REPRESENTATION—WHEN POLICY VOID. 
—(1) A foreign receiver of an insolvent insurance com- 
pany may sue, and sustain an action, in this State, to 
recover assessments on premium notes,no creditor hav- 
ing intervened to prevent the prosecution of the suit. 
In Ellis v. Boston, ete., R. Co., 107 Mass. 1, an order 
for the appointment of a receiver of the entire line of 
the defendant company’s road, which extended from 
Boston, Mass., to Fishkill, N. Y., was affirmed. The 
same question was so decided in Wilmer v. Atlantic, 
etc., Co., 2 Woods, 418, in which case the court say: 
‘We think the courts of other jurisdictions would 
feel constrained, as a matter of comity, to afford all 
necessary aid in their power to put the receiver of the 
court in possession.’’ In Bagby v. Atlantic, ete., R. 
Co., 86 Penn. St. 291, the right of a foreign receiver to 
sue in Pennsylvania was affirmed. In Hurd v. City of 
Elizabeth, 41 N. J. L. 1, it was decided that the legal 
effect of the appointment of a receiverin a foreign 
jurisdiction in transferring to him the right to collect 
the property passing under his control by virtue of 
such office, will be so far recognized by courts of this 
State (New Jersey), as to enable such officer to sustain 
a suit for such recovery. The cases where this right 
has been denied have generally been where creditors 
in the foreign jurisdiction have intervened. (2) 
Fraudulent representations as to the financial condi- 
tion of an insurance company, and thereby inducing 
the defendant to enter into the contract, may be a full 
defense to an action to recover assessments. (3) An 
insurance contract made by a foreign insurance com- 
pany before it has complied with the statute of this 
State, and obtained a license, filed a copy of its by- 
laws with the secretary of State, and become responsi- 
ble for the acts and neglects of its agents, is void. In 
Harris v. Runnels, 12 How. 79, it is said that, ‘‘ Where 
a statute expressly prohibits an act, a contract in vio- 
lation of its provisions is void.’’ Vermont Supreme 
Court, May Term, 1883. Lycoming Fire Jnsurance 
Company v. Wright. Opinion by Royce, J. (55 Vt. 
526.) 

FIRE POLICY—LIMITATION—AUTHORITY OF AGENT— 
CONTRACT MAY BE REFORMEDIN EQUITY—PAROL EVI- 
DENCE NOT ADMISSIBLE IN ACTION AT LAW.—R. was 
authorized as agent for plaintiff to procure insurance 
against fire. He procured a policy in defendant com- 
pany which contained a limitation of one year from 
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the date of loss for the commencement of a suit 
thereon. In an action on the policy for a loss, held, 
that plaintiff could not avoid limitation on the ground 
that R. had no authority as agent to assent for it. R.’s 
authority to make the contract, as agent of the plaint- 
iff, included authority to know what the contract was 
that he made. * The plaintiff, in this suit upon a writ- 
ten contract made injhis behalf by his agent, is charged 
with his agent’s knowledge of the contract. The case 
is as if the plaintiff had written the contract himself. 
He cannot enforce stipulations favorable to himself, 
and reject the rest. A written contract that does not 
express the intention of the parties may be reformed 
in equity; butin this suit at law the policy cannot be 
altered by parol evidence. Preston v. Insurance Co., 
58 N. H. 76; Webster v. Webster, 33 id. 18; Glass v. 
Hulbert, 102 Mass. 24. New Hampshire Supreme Ct. 
Tasker v. Kenton Insurance Co. Opinion by Doe, C. 
J. (59 N. H. 438.) 

LIFE POLICY—NON-PAYMENT PREMIUM — FORFEIT- 
URP—COMPEL COMPANY TO RECEIVE PREMIUMS—WHEN 
COMPANY PRECLUDED FROM OBJECTING TO PAYMENT 
TENDERED OVERDUE.—(1) Where an insurance com- 
pany refuses to receive from the assured a premium on 
a life policy, on the ground that the policy has lapsed 
by reason of the non-payment of such premium on the 
day stipulated for its payment, and the assured claims 
that the company has waived the right to assert such 
forfeiture, equity has jurisdiction to determine, on 
the petition of the assured, the rights of the parties 
under such policy, and if the policy is found to be in 
force, to compel the company to receive the premiums 
thereon, and issue renewal receipts. Union Cen. L. 
Ins. Co. v. Pottker, 4 Am. L. Rec. 111; 8S. C., 33 Ohio 
St. 459; 31 Am. Rep. 555; Meyer v. Knickerbocker L. 
Ins. Co., 73 N. Y. 516; 29 Am. Rep. 200; Day v. Con- 
necticut Gen. L. Ins. Co., 45 Conn. 480; 29 Am. Rep. 
693; May on Ins., §§ 356 et seq. (2) Although a life pol- 
icy and the renewal receipts may contain a stipulation 
or notice that agents of the company shall not have 
authority to waive forfeitures where premiums have 
not been'paid on or before the day designated for their 
payment, yet the course of business between the 
agent, the assured, and the company, in giving effect 
to payments made when overdne, may be such that 
the company will be precluded from objecting toa 
payment tendered when overdue, where no notice had 
been given the assured that in the future such over- 
due payments would not be received. Phoenix Ins. 
Co. y. Doster, 106 U. S. 30; Germania L. Ins. Co. v. 
Rudwig (Ky. Ct. of App., 1882), 11 Ins. L. Jour. 603; 
May on Ins.,§ 361. Ohio Supreme Court, January 
Term, 1883. National Life Insurance Co. v. Tullidge. 
Opinion by Okey, J. (39 Ohio St. 240.) 


——_>+__—_ 


CORRESPONDENCE. 


ETERNAL VIGILANCE. 


Editor of the Albany Law Journal: 

You are right in your conclusion that the author of 
the celebrated sentence, “‘ Eternal vigilance is the price 
of liberty,’ is unknown. Had it been uttered by John 
Adams it would have added to the fame of that great 
statesman, as the passionate exclamation, ‘‘ Give me 
liberty or give me death,” added to the fame of Pat- 
rick Henry. 

The quoted sentence was probably an inspired 
thought dropped from the pen of some obscure but 
thoughtful patriotic writer, during the stormy strug- 
gle for independence; was observed, copied, and be- 
came the expression of public sentiment. 

Such wise and terse expressions are sure to be at- 
tributed to some well-known leader. For example, 
the well-known sentence, ‘‘It is worse than a crime; 





it is a blunder,’’ is commonly quoted and attributed to 
Talleyrand, because it was supposed that such a terse 
expression could have been conceived by none other 
than that subtle diplomatist. It was however uttered 
by Fouché, minister of police under Napoleon, and 
will be found in his ‘‘ Memoirs”’ in this form: “It ig 
more than a crime; it is a political fault.” 

I could produce many examples of a similar charac- 
ter. Errors of this sort are confined to no age; they 
come winding down the centuries. 

WF. WARNER. 

WAVERLY, Tioga Co., N. Y., April 29, 1884. 


ee eee 
COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tues- 
day, May 6, 1884: 

Order of General and Special Terms reversed and 
proceedings dismissed, with costs—/n re Application of 
Eureka Basin Warehouse, ete. Judgment reversed 
and complaint dismissed—Henry A. Vatable, respond- 
ent, v. N. ¥., L. BE. & West. R. Co., appellant.—— 
Judgment reversed and complaints dismissed, with 
costs—William A. Butler and others, ex’rs; Charles G. 
Franklyn, ex’r; Theresa W. Seabrook, ex’'ex; Sebastian 
de Neufville, Ernest G. W. Woerz, William Allen But- 
ler, trustee ; Michael A. Rahli, Frederick Newcomb and 
William Cunard, respondents, v. New York, L. E. & 
West. R. Co, appellant. Judgment affirmed, with 
costs to the respondent against the appellant person- 
ally, and without costs to the other parties—Alfred A. 
Freeman, ex’r, appellant, v. Harriet A. Coit and ano., 
respondents. Judgment affirmed with costs—John 
W. Stebbins, assignee, appellant, v. Howe Machine Co., 
appellants; Warren E. Lewis, appellant, v. State, etc., 
respondent; Jda Duke, respondent, v. Mayor, etc., of 
New York, appellants; Alice Douglas, respondent, v. 
Joseph L. Haberstro, sheriff, appellant; William Roe- 
ber, respondent, v. Peter Bowe, sheriff, appellant; Shep- 
herd F. Knapp, rec’r, appellant, v. John T'.. McGowan, 
ind. and us asse’r, respondent.——Judgment reversed, 
new trial granted, costs to abide the event—Elizabeth 
Snyder, applt., v. Sylvester Snyder and ors., exr’s, rspdts. 
— Judgment affirmed with costs to the respondent, 
against the appellant personally, and without costs to 
the other parties—Alfred A. Freeman, exccutor, appel- 
lant, v. Harrison A. Coit and another, respondents. 

Judgment affirmed with costs—John W. Stebbins, 
assignee, appellant, v. Howe Machine Co., appellant; 
Warrew E. Lewis, appellant, v. State, etc., respondent; 
Ida Duke, respondent, v. Mayor, etc., of New York, ap- 
pellants; Alice Douglass, respondent, v. Joseph L. 
Haberstro, Sheriff, appellant; William Roeber, re- 
spondent, v. Peter Bowe, Sheriff, appellant; Shepherd 
F. Knapp, rec’r, appellant, v. John 7. McGowan, ind. 
and as asse’r, respondent.——Judgment reversed, new 
trial granted, costs to abide the event—Elizabeth Sny- 
der, appellant, v. Sylvester Snyder and others, executors, 
respondents. Appeal dismissed with costs—John 
McEucrae, respondent, v. John White, appellant; Peo- 
ple v. Merchants’ Bank; William H. Kimball, rec’r, v. 
Willard Ives and others.——Motion to dismiss appeal 
denied; $10 costs—Hiram Clark, appellant, v. Sidney 
Stillman et al., Commrs., respondents.—Motion to 
dismiss appeal granted with costs—John Baldwin, ap- 
pellant, v. Nathan Van Sickle, et al——Motion to dis- 
miss appeal; appeal dismissed with costs—Hiram W. 
Whitman, respondent, v. New York Condensed Milk 
Co., appellant.—— Motion for reargument denied— 
People v. James Irving.——Order affirmed with costs— 
Anna E. Comer, respondent, v. Charles Robinson, ap- 
pellant; Moses S. Moak, appellant, v. Helena Craig et 
al., respondents; Bolton Hall et al,, respondents, v. 
United States Reflector Co., appellant, 
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CURRENT TOPICS. 


M*; KILGORE has broken in at last — she has 
been admitted to practice by the Philadel- 
phia Common Pleas number four, after vainly knock- 
ing at the doors of two other courts. The Phila- 
delphia Press chronicles the prevailing opinion of 
Judge Thayer: ‘‘He declines to enter into a con- 
troversy on the subject of ‘ women’s rights,’ but 
declares that her sphere, if it still exists, must have 
an infinite and indeterminable radius, and that she 
is now found in all the pursuits and professions of 
life, not only working out her own independence, 
but entering into competition with men for the 
highest rewards of ambition. He remarks that the 
present applicant presents herself with a diploma 
of the University of Pennsylvania, ‘ written in very 
fair Latin,’ certifying that the degree of bachelor of 
laws has been conferred upon her, and enjoining 
upon all men that they respect her title to all the 
rights, privileges and honors thereupon belonging. 
He expresses his surprise at the failure of some peo- 
ple to notice the revolution which has taken place 
in regard to women, and continues: ‘Are we to 
take notice of these changes, and recognize the 
weighty facts which they have brought with them, 
and the rights which have grown out of them, or 
are we to set ourselves to the vain task of attempt- 
ing to turn backward the wheels of time to con- 
vince history that it is all wrong, and to say at this 
time of day that a woman shall not be permitted 
to pursue the vocation to which her tastes lead 
her, and for which her studies have qualified her ? 
It does not seem to us that such a decision would 
be in the line of a wise judicial discretion, but that 
we would rather thereby ignore rights which are 
now everywhere acknowledged, and bind anew old 
burthens which everywhere have been cast off.’” 
The Press observes on this decision: “ The idea of 
women lawyers is not a pleasing one to most men. 
The latter however are under no obligation to pat- 
ronize them. If any woman is competent to draw 
up papers, plead cases and transact law business, 
and can find people willing to employ her, why 
should she be debarred from the privilege of mak- 
ing a living, or perhaps making a fortune by the 
use of the special talents with which she is endowed, 
and the possession of which probably renders her 
unfit for that quiet privacy which some judges 
think is such an excellent thing for women?” The 
world moves. Our assembly a few days ago came 
within a very few votes of passing a bill for woman 
suffrage. We hope that women generally do not 
want to vote; we believe that comparatively few 
would avail themselves of the privilege, but if any 
woman wants to vote, there is no more reason in 
principle for denying her that privilege on account 
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of her sex than there would be in prohibiting men 
from acting as monthly nurses on account cf their 
sex. The measure was lost in the Assembly only 
ecause of the constitutional obstruction. Mr. West- 
fall made a successful, and we think, an unanswer- 
able argument on this point. 


Gibson’s Law Notes says of ‘‘*women lawyers: ” 
‘When, as at the present time, so many of the 
‘weaker sex’ are obliged to work during the whole 
of their lives for their own living — a result due in 
a great measure to the numerical excess of women, 
an excess amounting in England and Wales alone 
to nearly three-quarters of a million, but also owing 
in many cases to their lacking those personal attrac- 
tions, the gift of nature, which are necessary to 
their successfully competing for the office which 
men are so fond of declaring their only natural and 
proper one, viz.: that of wife and mother — it be- 
hooves}every one, instead of putting obstacles in 
their way, to assist them in the struggle of life, and 
to that end rising above petty prejudices, and free- 
ing himself from the fetters of custom and con- 
ventionalism, to examine for himself the grounds 
on which it is sought to justify the continuing in- 
tellectual and social thraldom of more than half the 
population, and if satisfied (as we doubt not he 
will be) of their untenableness, to aid as he best 
may in breaking down the barriers, actual or con- 
ventional, which at present bar the entrance of al- 
most every profession and pursuit to every member 
of the community under the ban of not being of 
the sterner sex, believing that in so doing he will 
be working for that end to which our every act 
should tend—the ‘greatest happiness of the 
greatest number.’” Judge Thayer says in the 
Kilgore case that women are ‘‘at the present mo- 
ment practicing law in Maine, Massachusetts, Con- 
necticut, Ohio, Illinois, Indiana, Michigan, Missouri, 
Towa, Wisconsin, California, Texas, Oregon, the 
District of Columbia, and the Territories of Wyom- 
ing and Washington.” Is he not mistaken about 
Massachusetts? See Robinson’s case, 131 Mass. 376; 
8. C., 41 Am. Rep. 239. 


The last few days have brought to mind three 
very celebrated lawyers, two of our own time, and 
one of past days. The erection of a statue to Chief 
Justice Marshall in Washington was an eminently 
appropriate act. The Federal capital is full of out- 
door statues of men on horseback, but has had 
none until now, we believe, of aman in a gown. 
Weighty as are our obligations to those heroes and 
patriots whose statues have long adorned the capi- 
tal, yet not one of them rendered pubhe service so 
important and durable as the great chief justice. 
Marshall absolutely created our Federal jurispru- 
dence. His fame has not only not fallen off, but 
has increased with time. It is remarkable that our 
courts should in so few instances have departed 
from his rulings. Like the name of Mansfield in 
English mercantile law, the name of Marshall is 
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omnipotent in our Constitutional law, and nothing 
less than the changing of the constitution will es- 
sentially detract from its influence. Many of our 
readers will have forgotton that Marshall was a 
hero, as well as a lawyer—he drew sword in the 
great struggle of the revolution. 


The death of Mr. Benjamin and Mr. O’Conor 
recalls two of the greatest lawyers of our own 
day. Of Mr. Benjamin’s remarkable career we 
have recently spoken. His life has been full of 
romance, and crowned with material success. He 
has one advantage over most of his dead breth- 
ren—he has left a law-book, and a most excel- 
lent one; indeed almost unique in its excellence, 
and this will preserve his name long after his 
achievements at the bar shall have been forgotten. 
Mr. O’Conor has been out of the active practice 
of his profession so long that he is already well 
nigh forgotten. He was a man of strong mental 
endowments, and perhaps for many years would have 
been named as the leader of the American bar, but 
his career has been disfigured by a bad temper, cold 
manners, and some unseemly squabbles. He will 
be longest and most unpleasantly remembered for 
his attack on the Court of Appeals of this State. 
He was a man of great legal learning, but there 
are a score in the country at present his equal. He 


was a powerful advocate, but he cannot be ranked 


with such geniuses as Webster and Choate. His 
old age has been passed in seclusion among his 
books at Nantucket, but he died owing the profes- 
sion the debt which alone could make him remem- 
bered ten years hence — a book. 


The opinion of Judge Westbrook in the McDon- 
ald case is received. It will be remembered that 
McDonald refusing to answer as a witness questions 
asked before a committee of the Senate was com- 
mitted for contempt, and imprisoned in the Albany 
county jail, and sought to be released therefrom on 
habeas corpus. The question involved as to whether 
a legislative body in this country had the power to 
imprison a citizen for the reasons alleged was one 
of National importance, and the decision was 
awaited with peculiar interest, and what is it ? 
The learned judge after a most exhaustive examina- 
tion of the question, taking in every case in the 
books, says: ‘‘It is believed that the various 
grounds upon which the legality of the imprison- 
ment of McDonald was sought to be justified have 
now been examined, and the result of such exami- 
nation is the conclusion that in the light of the re- 
cent decisions in England that in Kilbourn v. 
Thompson, and of reason, it cannot be upheld.” 
And yet contrary to his convictions of what the law 
is, after showing beyond all controversy that the 
Legislature had neither inherent nor conferred 
power he decides the imprisonment legal, pleading 
**the need of conservative action,” because of the 





case of People v. Learned, 5 Hun, 626, saying: ‘If 
that decision is the law of this State then the im- 
prisonment of McDonald is abundantly justified, 
and certainly until reversed it is the law governing 
the action, if not the opinion, of every judge 
within the department where it was made, when 
sitting alone and holding a court inferior in dignity 
to that which announced it.” We expect that 
this decision will not be upheld, because it is 
in direct conflict with the ruling of the 
United States Supreme Court. If on the other 
hand it should be affirmed, then as Judge West- 
brook says: ‘The citizen can have no secret, all 
the details of his private business, the condition of 
his property and estate, any immoral conduct, 
any shortcoming in thought, word or deed can 
be laid bare under the torture of imprisonment.” 
In other words, “star chamber” is ahead of us, 
‘*In the discussion of this question it must be con- 
ceded that there are not wanting cases nor opinions 
of elementary writers holding that the power to 
punish for contempt is one inherent in every legis- 
lative body. Cooley on Const. Lim, 134; 1 Kent 
Com, 236; 1 Story on Const. (4th ed.), § 847. Such 
decisions and opinions however are founded upon 
the usage of the English parliament, the case of 
Burdett v. Abbott, 14 East, 1-131, with the earlier 
decisions of the English courts, and the case of 
Anderson v. Dunn, 6 Wheat. 204. In the quite re- 
cent case however of Kilbourn v. Thompson, 103 U. 
8. 168, which follows the later English cases, over- 
ruling in that particular Burdett v. Abbott and the 
older decisions, the Supreme Court of the United 
States in an exhaustive opinion by Miller, J., has 
repudiated the conclusions announced in Anderson 
v. Dunn, and held that ‘an examination of the his- 
tory of the English parliament and the decisions of 
English courts shows that the power of the House 
of Commons, under the laws and customs of parlia- 
ment to punish for contempt, rests upon principles 
peculiar to it, and not upon any general rule applica- 
ble to all legislative bodies. The parliament of En- 
gland before its separation into two bodies, since 
known as the House of Lords and the House of 
Commons, was a high court of judicature, the high- 
est in the realm, possessed of the general power in- 
cident to such a court of punishing for contempt. 
On its separation the power remained with each 
body, because each was considered a court of judi- 
cature, and exercised the functions of sucha court.’ 
* * * Jn the cases Kielly v. Carson, 4 Moore 
P. C. 63; Fenton v. Hampton, 11 id. 847, 366; Doyle 
v. Falconer, L. R., P. C. 328; also the Canada case, 
Landers v. Woodworth, 2 Can. Sup. Ct. R. 158, this 
very point now under consideration was expressly 
decided, and they hold distinctly that the Legisla- 
tures of the colonies of England did not take the 
power of parliament to punish for contempt. They 
have so decided after full and exhaustive argument 
when presided over by judges whose names and 
character are world-wide famous, and such decis- 
ions in every judicial forum should arrest discussion 
and dispel doubt.” * * * 
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NOTES OF CASES. 

E generally find something funny in the Texas 
\ Reports. In Hasley v. State, 14 Tex. Ct. App. 
217, we note the following in the opinion: ‘ De- 
fendant has appealed from a conviction of the 
offense of playing at a game with cards in a house 
for retailing spirituous liquors, His learned coun- 
sel, in concluding their able brief, appeal to the sym- 
pathies of this court in the following touch- 
ing language : ‘The counsel for this defendant 
moves the Court of Appeals to tears, if possible, in 
behalf of this appellant, whose reputation has been 
called in question by designing men, who by some 
means forced their corporeal presence on an unsus- 
pecting court as a body of grand jurymen, and pre- 
sented the bill of indictment when only six mem- 
bers of the aforesaid body concurred in finding the 
same. While it is true the appellant has but little 
means (his pocket is as light as the gossamer that 
floats in a midsummer day; his worldly goods 
could be packed in a chestnut shell), his reputation 
is at stake, he being a member of some church— 
his counsel at this time are unable to state accur- 
ately what denomination, as they have seen him at- 
tending all the churches in Belton, and seemingly 
with a devotion as earnest as that evinced by Cul- 
ver, Wesley, and even Paul Denton. It is not of 
the amount of the fine imposed that the defendant 
complains, it is the rash and foolish ruling of the 
county judge, and the concurrence of the jury that 
found the defendant guilty. The defendant feels 
that he has been in the hands of the Philistines, 
aud he appeals to the Court of Appeals to redress 
his wrongs.’ In response to the eloquent appeal of 
counsel in behalf of their unfortunate client, we 
will say that we have carefully considered the 
points of this case, with the desire and purpose to 
redress his wrongs to the extent of our lawful au- 
thority. But we have failed to perceive wherein 
he has been wronged. That he played at a game 
with cards in a house for retailing spirituous liquors 
was proved beyond question. This was a plain 
violation of the law, and doubly reprehensible in 
one of his moral reputation and devotional piety. 
That the defendant in an evil hour fell into the 
hands of Philistines we do not doubt, but we think 
his counsel are mistaken as to who these Philistines 
were. They were not the grand jurors who pre- 
sented this indictment, but the ‘light-fingered’ 
habitues of the ‘Crystal saloon.’ We trust that the 
result of this prosecution may be beneficial to the 
defendant, and cause him in the future to avoid 
the alluring temptations of the card table. The 
judgment is affirmed.” 


In Nicols y. Pitman, Ch. Div., March 20, 1884, 50 
L. T. Rep, 254, it was held that one may not pub- 
lish and sell notes which he has taken of a public 
lecture, delivered from memory, without the con- 


sent of the lecturer. In this case the notes were 
taken in short-hand, and published in short-hand 





in a phonographic journal. The decision was 
based on Lord Eldon’s holding in Abernethy 
v. Hutchinson, 1 H. & Tur. 28. The court 
said: ‘‘Then upon that additional evidence, 
after very mature consideration, the lord chan- 
cellor delivered judgment, and said that: ‘ Where 
the lecture was orally delivered .it was dif- 
ficult to say that an injunction could be granted 
upon the same principle upon which literary com- 
position was protected, because the court must be 
satisfied that the publication complained of was an 
invasion of the written work, and this could only 
be done by comparing the composition with the 
piracy. But it did not follow, that because the in- 
formation communicated by the lecturer was not 
committed to writing but orally delivered, it was 
therefore within the power of the person who heard 
it to publish it. On the contrary, he was clearly of 
opinion that whatever else might be done with it 
the lecture could not be published for profit.’ I 
take that to mean that every person who delivers a 
lecture, not committed to writing, but orally deliv- 
ered from memory, has such a property in that lec- 
ture that he may prevent anybody who hears it from 
publishing it for profit. * * * Lord Eldon then 
adds that ‘he was therefore clearly of opinion that 
when persons were admitted, as pupils or other- 
wise, to hear these lectures, although they were 
orally delivered, and although the parties might go 
to the extent, if they were able to do so, of putting 
down the whole by means of short-hand, yet they 
could do that only for the purposes of their own in- 
formation, and could not publish for profit that 
which they had not obtained the right of selling.’ 
* * * Now, it is quite true that the learned 
judge seems at one moment to refer to the ground 
of property, and at another to that of implied con- 
tract. But I take his meaning to be that when 
there is a lecture of this kind delivered to an audi- 
ence, especially where that audience is a limited 
one admitted by tickets, the understanding between 
the lecturer and the audience must be that whether 
the lecture has been committed to writing before- 
hand or not, the audience are quite at liberty to 
take the fullest notes they like for their own per- 
sonal convenience, but they are not at liberty, hav- 
ing taken those notes, to use them afterward for 
the purpose of publishing the lecture for profit. 
That is the ground upon which I am going to de- 
cide this case. * * * I therefore must hold 
that this is a case in which the defendant ought to 
be restrained by injunction. I cannot regard the 
publication of the lecture in a system of short-hand 
—the key to which is in everybody’s hands who 
chooses to buy it —as being different in any mate- 
rial sense from any other kind of publication.” 


In Friedman v. Gold and Stock Telegraph Co., 82 
Hun, 4, it is held that a telegraph company formed 
to transmit stuck quotations and other news, may 
not refuse to furnish such news to any one wishing 
to subscribe for it. The court said: ‘For the pur- 
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pose of applying to a profitable use certain instru- 
ments owned by it the defendant has applied its 
lines to these instruments whenever required by 
persons who desire to use the instruments, and has 
entered upon the business of collecting a certain 
class of news, and transmitting it over its wires to 
the individuals using the instruments. The de- 
fendant still remains a public corporation, owing 
the duty impartially to grant the right to all who 
comply with its rules to have the privileges fur- 
nished. That there is no objection appears from 
the complaint. The plaintiffs have the instruments, 
and pay, and are willing to pay, the price agreed 
upon which shall be established. The defendant 
has no right arbitrarily to take away the instru- 
ments by force without default. * * * This 
case seems to be an entirely new one in the courts of 
this State. Upon principles of justice a public 
corporation should make no distinction in respect 
to persons who wish to partake of the privileges 
which it was created to furnish. The corporation 
can either be deemed to have assumed to forward 
to the plaintiffs every message transmitted over its 
wires, or to be a public corporation to do the acts 
it undertakes to do in the way provided by it by 
means of the line erected for public use.” 


In Post v. Kreischer, 32 Hun, 49, it is held that 
one who has for thirty years planted oysters in a 
certain portion of New York bay adjacent to 
Staten Island has no remedy against another, who 
under a grant from the land office fills up the land 
and thus destroys the oysters, The court said: 
‘*Unless therefore there was something in the 
plaintiff’s possession which gave him a right to hold 
and enjoy the plot which he had staked out for his 
oyster bed against the people of the State, the case 
was properly disposed of. The plaintiff was not 
the owner of the land, and there is nothing in the 
evidence which would justify a court in holding 
that there was a title by adverse possession. All 
that the plaintiff proves is that she had for many 
years in the spot where the mud was dumped 
planted oysters, and had marked it out by stakes, 
and that the spot was not a natural oyster bed. 
These facts establish plaintiff's property in the oys- 
ters, and for any interference with them by another 
he had his right of action, Fleet v. Hegeman, 14 
Wend. 42. But this rule by law, while it gives 
plaintiff protection against all trespassers, afforded 
him no protection against the acts of the sovereign 
power. It is well settled that the people of the 
State, within whose territory it lies, owns the land 
under water, of arms of the sea and rivers which 
have the flux and reflux of the tide, and have the 
power of disposal thereof. Lansing v. Smith, 4 
Wend. 9; Furman v. Mayor, 10 N. Y. 567. The 
rights of the plaintiff were held in subordination to 
the rights of the people, and subject to be inter- 
fered with at any time by the acts of the people. 
This interference might be either pursuant to a 
direct act of the Legislature, or through the instru- 





mentality of the commissioners of the land office 
acting pursuant to the powers which the Legisla- 
ture have conferred upon them. It would hardly 
be claimed that if the Legislature had authorized 
the erection of a dock or other structure upon the 
land which the plaintiff had staked out, that he 
could, upon any legal principle, claim or recover 
damages from the State for interference with his 
rights, and yet such a case would rest on no 
other principle of law than the plaintiff’s claim 
against Kreischer as grantee of the State. The 
plaintiff was lawfully in possession of the oyster 
bed against every one but the sovereign. As 
against acts of the sovereign his loss is damnum 
absque injuria, For such acts the law gives him no 
remedy. The defendants acting under the grantee 
of the sovereign power were protected for their acts 
within the limits of the grant.” 


—_—\_+—___—_- 


COMMON WORDS AND PHRASES 
ee Wanton.— In a penal statute these 

mean with evil intent or legal malice. 
Thomas v. State, 14 Tex. Ct. App. 200. The re- 
porter thus states the case: “‘ Defendant, who owns 
ewes upon the range, detected a party of rousta- 
bout rams tupping the ewes in the middle of sum- 
mer, reckless of the fearful risks to which such un- 
seasonable gallantries subjected the ewes and their 
offspring. Driving the rams away proving futile, 
and their owners being undiscoverable, the defend- 
ant consulted his neighbors and was advised to kill 
the rams, and soon afterward their carcasses were 
found near his camp. Held, that on this state of 
proof the jury should have been instructed that the 
killing of the rams was not willful or wanton 
within the meaning of the law, if done in the nec- 
essary protection of property of the slayer after he 
had ineffectually used ordinary care to protect his 
property.” And the court observed: ‘‘ We think 
it pretty clearly appears from the evidence that the 
defendant killed the sheep, but that he killed them 
in defense of his own sheep— in the protection of 
his own property. He had a flock of sixteen hun- 
dred ewes herded upon the range in the month of 
July. These sheep charged to have been killed 
were ‘ bucks,’ and got with his ewes, and were get- 
ting them with lambs. According to the evidence 
of experts in sheep raising the lambs begotten at 
that season of the year would be born in the winter, 
and forty-nine out of every fifty of the ewes thus 
having lambs, and all the lambs, would die. De- 
fendant’s flock of ewes were therefore in imminent 
danger of being utterly destroyed by the untimely 
ravages of these wandering ‘bucks.’ Defendant 
saw and understood the situation, and he time and 
again drove the bucks away from his ewes, but 
they being ignorant, doubtless, or at least careless 
of the fatal injury they were inflicting upon the 
ewes, would return to the flock as often as they 
were separated from it, Defendant made diligent 
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inquiry to ascertain the owner of these roving 
bucks, but he could not be found. He then asked 
the advice of neighbors as to what he should do to 
protect his ewes, and was advised to kill the bucks, 
which advice he probably followed, for their dead 
bodies were soon afterward found near the defend- 
ant’s camp. Now under these circumstances did 
the defendant commit a crime in killing the bucks? 
Did he kill them willfully or wantonly? Of course 
he killed them intentionally, but it is not every in- 
tentional act that is a willful or wanton act. When 
used in a penal statute the word ‘willful’ means 
more than it does in common parlance. It means 
with evil intent or legal malice, or without reason- 
able ground for believing the act to be lawful. 
State v. Preston, 34 Wis. 675; State v. Clark, 29 
N. J. 96; Savage v. Tuller, Brayt. 228; 1 Abb. (U. 
§.) 196. In common parlance it is used in the 
sense of intentional, as distinguished from acci- 
dental or involuntary. To make the killing of the 
sheep therefore a willful act, it must have been 
committed with an evil intent, with legal malice, 
and without legal justification. To make the kill- 
ing a wanton act it must have been committed re- 
gardless of the rights of the owner of the sheep, in 
reckless sport, or under such circumstances as 
evinced a wicked or mischievous intent, and with- 
out excuse. Jones v. State, 3 Tex. Ct. App. 228.” 

Busrngss.— ‘‘ Township business cannot be regu- 
lated by special or local laws, but a law requiring 
reimbursement to an officer is not a regulation af- 


fecting township business; it is an act granting 


special relief in a particularcase. The term ‘ busi- 
ness,’ as employed in the Constitution, does not ap- 
ply to acts granting relief in particular and extraor- 
dinary cases. The term ‘business,’ when applied 
to a public corporation, signifies the conduct of the 
usual affairs of the corporation, and the conduct of 
such affairs as commonly engage the attention of 
township and county officers. It does not mean 
the performance of an act which can be done only 
in a particular case, and by authority of a special 
law.” Mount v. State, 90 Ind. 29. 

Soliciting and receiving subscriptions for a news- 
paper published in another State by a corporation 
is not doing “business” in this State, within the 
meaning of the constitutional requirements con- 
cerning foreign corporations. The court said: 
“‘There must be a doing of some of the works, or 
an exercise of some of the functions, for which the 
corporation was created,” etc. Beard v. Union and 
American Pub. Co., 71 Ala. 60. 

CoNVENIENCE.— This word was thus interpreted 
ina contract of sale: “‘The order expressed that 
the lumber was deliverable by Duly at his conveni- 
ence. We do not understand that he could exer- 
cise his own choice and pleasure as to the time of 
its delivery — that he could prolong it indefinitely. 
He was not bound to an immediate delivery, but to 
a delivery within a reasonable time, determinable 
from the particular circumstances the parties had in 
view when, with this stipulation, the order was 
given and accepted.” 





AssIGNED.— This word implies a transfer by 
writing, as distinguished from one by delivery. 
Rayland v. Wood, 71 Ala. 145. 

AccipENT.—In Nave v. Flack, 90 Ind. 205, Elli- 
ott, J., says: ‘‘A pure accident, where there is an 
absence of negligence, will not supply a cause of 
action, but where the accident is attributable to 
the negligence of the defendant it is otherwise. 
Shearman & Redf. Neg., § 5. The poverty of lan- 
guage compels the use of words in different mean- 
ings, and this is notably true of the word ‘acci- 
dent.’ Strictly speaking an accident is an occur- 
rence to which human fault does not contribute; 
but this is a restricted meaning, for accidents are 
recognized as occurrences arising from the careless- 
ness of men. Browne Jud. Interp. 4.” 

AvuTHor, Writinc.— A photograph of a person 
may be of such a character as to be capable of 
copyright. Burrow-Giles Lithographic Co. v. Sar- 
ony, U. 8. Sup. Ct., March 17, 1884. Miller, J., 
said: ‘‘ These statutes certainly answer the question 
that books only, or writing, in the limited sense of 
a book and its author, are within the constitutional 
provision. Both these words are susceptible of a 
more enlarged definition than this. An author in 
that sense is ‘he to whom any thing owes its or- 
igin; originator; maker; one who completes a work 
of science or literature.—Worcester. So also no 
one would claim that the word ‘ writing’ in this 
clause of the Constitution, though the only word 
used as to subjects in regard to which authors are 
to be secured, is limited to the actual script of the 
author, and excludes books and all other printed 
matter. By ‘writings’ in that clause is meant the 
literary productions of those authors, and Congress 
very properly has declared these to include all 
forms of writing, printing, engraving, etching, etc., 
by which the ideas of the mind of the author are 
given visible expression, The only reason why 
photographs were not included in the extended list 
in the act of 1802 is probably that they did not 
exist, as photography as an art was then unknown, 
and the scientific principle on which it rests, and 
the chemicals and machinery by which it is oper- 
ated have all been discovered long since that stat- 
ute was enacted.” 

Countrne-Hovuse.—In Meg. v. Damon, recently 
tried at the Dorset sessions in England, it was held 
that breaking into a solicitor’s office was not within 
a statute speaking of ‘‘any dwelling-house, school- 
house, shop, warehouse or counting-house.” 

Domestic ANIMALS.— Tame rats are. In a recent 
case before the Manchester (Eng.) police court, the 
defendant was summoned for cruelty to tame rats 
by feeding them to a mongoose or Indian ferret. 
It appeared that the mongoose played with and 
tortured the rats before devouring them, and that 
the rats were so tame as to be carried in one’s 
pocket. The defendant was fined. This seems to 
be sentiment run mad. 

Oxren.— A pair of two-year old steers, fit for 
light work, are exempt as a ‘‘yoke of oxen,” al- 
though not broken.” Berg v. Baldwin, Minnesota 
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Supreme Court, March 24, 1884. The court said: 
‘*Such statutes are to be liberally construed in 
favor of the right of exemption. Their object is to 
secure certain articles necessary to the sustenance 
of the debtor and his family from being taken for 
debt. The Legislature must have had in mind that 
many men are not in possession of sufficient means 
to purchase full-grown or well-broken teams. Their 
only way to acquire them may be to obtain the 
young animals. If not protected in so doing by 
the exemption law those who most need it would 
derive the least benefit from it. Hence the general 
tendency of the courts is to hold that where a stat- 
ute exempts ‘ horses,’ ‘oxen’ or ‘ cows,’ young ani- 
mals of the species and description that by time 
and subsequent growth would become such in a 
popular sense, are within the meaning and import 
of these terms as used in the statute. Dow v. 
Smith, 7 Vt. 465; Freeman v. Carpenter, 10 id. 433; 
Mandell v. Hammond, 40 id. 641; Carruth v. Gras- 
sie, 11 Gray, 211; Mallory v. Berry, 16 Kans. 293. 
It is not necessary to go this length in order to sus- 
tain the exemption in the present case. These ani- 
mals were over two years old, and already capable 
of being used for light work. There is nothing in 
the statute requiring them to be fully-grown or to 
be already broken to work.” 


———__— 


TRIAL OF INSANITY BY JURY. 





(A paper read before the Society for Promoting the Welfare 
of the Insane, by Edward P. Wilder, of the New York Bar.) 


HE question, What shall society do withits insane? 
has been in all ages a difficult one, very diversely 
answered by different peoples and at different periods 
of the world’s history. The ancient Greeks and Tro- 
jans evidently regarded them with awe as sacred per- 
sons, and allowed them to roam about at will — very 
much as the Hindoos treat their *‘ sacred ’’ bulls —and 
listened to their maudlin utterances, like Cassandra's, 
as prophetic. The ancient Egyptians treated them as 
objects of tenderest care and solicitude, providing 
groves and asylums for their seclusion, and all sorts of 
recreations and pastimes for their amusement. The 
Jews apparently regarded them as possessed of devils, 
whose only cure was exorcism. The lunatics of Judea, 
like the swine, were a neglected and usually a danger- 
ous class. But they were few. Among none of those 
ancient peoples had insanity become a great problem. 
Its victims were so rare that it made little matter how 
they were treated. 

In modern times however society has become such a 
vast,refined and complicated machine, under our highiy- 
civilized system of living, that minds as well as bodies 
are subjected to a tension in every-day life,of which our 
ancestors knew nothing. Like overstrang instru- 
ments, we jangle more frequently out of tune. The 
result is,our asylums are full. We are constantly 
building new ones. An army of officials has grown 
up about them, with the public treasury at their backs 
and a commissioner of lunacy at their head, for the 
ostensible purpose of ** caring”’ for the insane. Scarcely 
a family can be found but may point to some member 
or relative more or less distant or dear who is thought 
to “act queerly” at times. If a rich man dies, it is 
found that he was meutally imbecile at the time of 
making his will. Crime finds a ready refugein the 
plea of ‘emotional insanity.”” Heads of families, who 





desert their homes, are lamented as having wandered 
off in fits of ‘‘ mental aberration ;” while silly women 
who go hunting for recreant lovers with loaded fire- 
arms are pitied as being ‘‘ crazed with grief.’’ The rec- 
ognition of insanity as a powerful factor in modern 
civilized life has become universal. No age or station 
is exempt from it. The school-boy is liable to go out 
of his mind from “ over-study;"’ and girls in panta- 
lettes talk sagely of drowning themselves for love of 
some callow youth as “ melancholy “ as themselves. 

I call attention to these facts not for the purpose of 
drawing a dark picture of our society, nor of proving 
of ourselves what Dean Swift asserted of the popula- 
tion of England—that it consisted of forty millions of 
people, * mostly fools ’’—but merely for the purpose of 
reminding you how exceedingly familiar we as a peo- 
ple ure becoming with the manifestations of insan- 
ity. 

Ata recent celebrated trial (of Guiteau) it was tes- 
tified by a physician that hardly one person in five can 
be called entirely sane. However that may be, no 
other form of disease has so much allowance or provis- 
ion of various kinds made for it, up to a certain point. 
To the numerous public institutions for the incarcera- 
tion of the insane must be added a multiplying host of 
private asylums, the proprietors of which have con- 
verted into a great and growing industry the trade of 
ministering unto the mind diseased. The law itself 
has been moulded to suit the situation, and has so 
broadened and paved the ways that lead to the doors 
of these institutions that they huve become facile as 
the fabled descent to Hades. A suggestion by a false 
friend or secret enemy that you are ‘‘a little off’—a 
skillful recital of your eccentric acts and sayings—and 
you are a marked man. Then comes the hint to some 
complaisant physician, the consultation with his 
brother physician called in for the purpose (for the law 
as yet grimly insists upon two), the certificate, the in- 
dorsement of the judge, who is assured that you are 
quite too ill to be brought before him, and the thing is 
done. The forms of law are complied with, and you 
have passed’ within gates which must be wrenched 
from their hinges ere they will open outward to let you 
pass again to freedom. This is no picture of the imag 
ination. I know of three persons in the course of my 
own professional practice who were snatched from the 
active pursuits of lifeand whisked off to imprisonment 
in precisely the manner I have described. 

This society proposes to agitate for a reform in the 
law which will make such an abuse as this impossible. 
Its members have given the subject much thought; 
they have brought to bear upon it the results of much 
experience, and they have concluded that the most 
practicable, feasible and necessary change now urgent 
to be made is to secure the right of jury trial of the 
question of insanity in every case before a person can 
be deprived of liberty as being insane. 

At the last session of the Legislature an effort was 
made to secure this change in the law, but was defeated 
by thedoctors. Strange that they should array them- 
selves against such a measure. 1 have been personally in- 
formed by a member of that Legislature that the uppo- 
sition of the Medico-Legal Society of this city united 
itself with the influence of the various asylum authori- 
ties to defeat that bill. The chief objections urged 
were three: First, that it would be impracticable in 
some cases of acute mania to carry the patient scream- 
ing into court for the inspection of a jury; second, 
that many insane persons and their friends shrink 
from the publicity of a jury trial; and third, that a 
jury is not fitted to try such questions, which only dvuc- 
tors can solve. 

A careful examination of each of these objections is 
due to the high authority from which they come. 

First of all it is important to know whether a jury of 
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average citizens is competent to try the question of in- 
sanity in any given case. 

In answering this inquiry it should be borne inmind 
that the interest which society takes in the question 
of the sanity or insanity of a particular individual is of 
a very different sort from that which a physician 
would naturally take. Society is occupied pri- 
marily with its own protection, and _ second- 
arily with the protection of the insane. It takes no 
interest in fine-spun theories as to cerebral inequali- 
ties or the subtle approaches of paresis. It has no 
wire-drawn scientific curiosity on the subject. Put 
bluntly, it asks only two questions: First, is this man 
so crazy that he is likely todo violence? and second, is 
he so crazy as to be likely to suffer want through ina- 
bility to take care of himself? These two questions 
answered in the negative, its duty ends, and the man 
is entitled to his liberty. The doctors may still find 
much to criticise in his cerebellum, and may weigh his 
faculties with as much diversity of learning and opin- 
ion as is usual in their profession. But I insist that 
the plain, practical question as to the degree and kind 
of insanity, which render it probably unsafe to allow 
an individual to be at large, is the only question with 
which society has any concern, and is quite as likely 
to be promptly, unanimously and correctly answered 
by the common jury as by any given number of phy- 
sicians, and this for the following reasons: 

First. Their minds are fresh from the practical pur- 
suits of life, aud not sophisticated with too much 
learning. 

They have not contemplated morbid mentality until 
they have come to regard the majority of mankind as 
mad. 

Second. They are disinterested, not being paid for 
their opinion or certificate. 

Third. They are, as already pointed out, quite suffi- 
ciently familiar with the outward manifestations of 
insanity,to make them tolerably safe judges of its dan- 
gerous qualities. 

It will not do forthe doctors to tell us that insanity 
is so common that only one person in five is sane, and 
yet to pretend that only they (the doctors) cau pick out 
the insane ones. The scrutiny of science may. pro- 
nounce that to be insanity which exhibits itself only 
in a life of blameless eccentricity, like that of Wood- 
bury, whose madness consisted in believing that he 
was charged with a Divine mission to convert the 
street Arabs of the Bowery to the Gospel, and who ac- 
cordingly hired a hall for that purpose, and preached 
to them in it on week days. He was whisked off to 
Bloomingdale Asylum on a privately obtained certifi- 
cate from two doctors, after a five-minutes’ examina- 
tion; and there lay immured for nearly two years, his 
life blasted, his spirit crushed, his ambitions defeated 
and himself relegated to the companionship ef imbe- 
ciles and lunatics. All the asylum doctors united in 
describing him as harmless, inoffensive and tractable; 
yet all pronounced him insane; but a jury promptly 
set him free. Now what I maintain is this: Call this 
insanity if you please; assume that the doctors are 
scientifically right in their diagnosis, still incarceration 
is not the proper course to be pursued in such a case. 
No jury would ever have declared Woodbury insane; 
for a jury promptly acquitted him the first chance 
they got. He was quite able to take care of himself, 
scrupulously neat in his person, economical in his hab- 
its, law-abiding in his behavior, and he paid all his 
debts. If sacred history correctly informs us, the con- 
duct of Saul after his experience on the way to Dam- 
ascus was much worse than Woodbury’s. It may well 


be questioned whether, if St. Paul were alive to-day, 
two physicians could not easily be found to certify 
him into an asylum. 

So a man may have a violent temper, prone to occa- 





sional outbursts of fury. When I observe the way in 
which many children are reared and spoiled, I wonder 
that they reach manhood so governable as they are. 
Keating was a vigorous man in the prime of life, who 
had inherited from his father a strong will. One 
morning they quarreled, but only with high words. 
Before nightfall Keating was a duly certified and com- 
mitted ‘lunatic’? in Ward’s Island Hospital. Two 
doctors, who had never seen him before, certified, on 
two minutes’ inspection, that he was subject to delu- 
sions. There in the asylum he lay for two years, until 
a jury set him free; the doctors of course declaring 
him under oath to be stark mad. I have seen him 
since his discharge a hundred times, and a more quiet, 
sober, industrious man does not walk the streets of 
this city. 

Now what if Keating really struck a blow, or Wood- 
bury had gathered a mob? Do our police courts sit 
for nothing? A fine of $10 or a bond to keep the peace 
would have answered every purpose. Instead of this, 
we have in each case an unscrupulous relative, who 
for purposes of his own makes an accusation of in- 
sanity, the ever-ready two physicians, the over-busy 
judge, who takes their word for it,and the victim is 
immured indefinitely, perhaps for life. Nothing but 
good luck and the providential curivsity of a benevo- 
lent friend restored either of these men to liberty. Is 
it not monstrous that our liberties—yours and mine— 
are held by so slender a tenure ? 

The law protects even the professional criminal bet- 
ter. His offenses are graded with the utmost nicety; 
his right of trial by jury is deemed so sacred that to 
deny it would be to overturn our very constitutions; 
and finally his term of punishmant is so hedged and 
limited by statutes that he may know beforehand 
the very day on which he shall be turned loose to prey 
again upon society. Notso with the man or woman 
accused of insanity. Thisis the one offense of which 
the guilt is assumed in advance. Upon the first sug- 
gestion of lunacy the rights of the accused are ignored, 
counsel is denied, a trial is denied, ordinary respectful 
treatment is denied. Heis committed for examina- 
tion as to his lunacy—that is, the “two doctors” are 
called in. If his persecutor can manage to control 
these doctors, as he generally can, the victim’s fate is 
sealed. His sentence is indefinite imprisonment. 
Those who receive him, like the judge who commits 
him, take the doctor’s word for his insanity, and treat 
him accordingly. Insanity is the one crime of which a 
man may be adjudged guilty without the opportunity 
of confronting his accuser, or of cross-examining the 
witnesses against him, without indictment by grand 
jury, or trial by petit jury, without counsel 
or judge, without any of the forms of law, 
and without limit to his sentence. We com- 
mit to the jury in all other cases our lives, our lib- 
erties, our property, and yet pretend it is not to be 
trusted to pass upon our mental condition, when on 
this depend both property and liberty—often life. We 
think none but a jury should decide whether a man is 
so insane as to be irresponsible for a murder he has 
committed; and yet these doctors tell us the jury is 
unfit to decide that he is insane when no one accuses 
him of any crime whatever. 

Fourth. The jury may have the benefit of the testi- 
mony and opinions of any number of physicians given 
under oath; and by their verdict will show how much 
more apt to agree they are than the doctors; whilethe 
two doctors who certify have nobody’s advice but 
theirown. The jury have the advantage of seeing 
both accuser and accused, of hearing counsel for both, 
of detecting for themselves the symptoms of insanity 
if it exists, or the motives of the accuser if they be 
selfish or corrupt. The evidence is taken in open 
court, and notin a corner. No physician would be 
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permitted to express in court an opinion who could 
not show that he had thoroughly examined the pa- 
tient; and thus would be avoided the farce of such 
medical examinations as that of Keating, at whom 
doctors are said to have gazed through a prison win- 
dow for as much as half a minute before “ certifying ”’ 
him to be insane. Yet his certificate was formally as 
complete and conclusive as if it had represented an in- 
timate acquaintance of years. 

The mischief in the law is that it requires 
only this certificate, and furnishes no guar- 
anty of the thoroughness and _ conscientious- 
ness of the previous medical examination. 
Trial by jury would insure such examination. No 
method has ever yet been discovered equal to a cross- 
examination in open court to detect fallacies and ex- 
pose fraud. This is the one inheritance of our law 
which well entitles it to be termed ‘the perfection of 
wisdom.” Truth can never stay crushed, nor jus- 
tice be long hoodwinked, where the right of public 
cross-examination prevails. 

Fifth. The jury isa most wholesome check upon ex- 
travagance of professional opinion. The doctors will 
be careful how they swear us into asylums if they must 
do it before a jury clothed with the power to review 
and reverse their judgment, and some of whom per- 
haps are their own patients. 

These then are the positive advantages of a jury 
trial: Absolute immunity from kidnapping, exposure 
of all false motives in the accuser, and at least as much 
certainty of a truthful verdict as is afforded by the pri- 
vate, paid, ex parte certificate of two doctors. 

Against these guaranties however must be set off the 
occasional inconvenience of trying such a case in open 
court, and this is the chief argument urged against the 
jury. It will never do, say the doctors, to carry the 
patient screaming into court. Grant this. Trial by 
jury does not necessarily demand it. The cases of 
acute and violent mania are very rare. Thojvast ma- 
jority of the insane are quiet persons, subject only to 
delusions, and not in the least degree disorderly; 
while of those accused of insanity, whether justly or 
unjustly, statistics show that not one in one hundred 
is at all offensively demonstrative. In such extreme 
cases the presence of the accused in court could be dis- 
pensed with upon proper proof of the impossibility of 
producing him before the jury. Itis absurd to erect 
a system which offers a premium to the kiduapping of 
persous upon the proposition that now and then a per- 
son may be really so insane as to be unfit to come to 
court. It were better even to scandalize the presence 
of justice itself by the ravings of the maniac than that 
one sane person should be unjustly buried in those liv- 
ing tombs called asylums. 

The only remaining objection is the publicity at- 
tached to a jury trial. 

But in this publicity lies our chief protection. It is 
this which prevents kiduapping, acts as a foil against 
unscrupulous relatives, and a check upon two willivg 
doctors. The secrecy of the present system is its 
chief curse. It was that which kept Woodbury hid- 
den from his friends for nearly eighteen months, until 
accident led the footsteps of one of them to the doors 
of Bloomingdale Asylum. Itis this secrecy which en- 
ables husbands to *“‘put away’’ wan and worn-out 
wives, underthe accusation of insanity, to waste their 
declining days in solitude and gloom, while their lords 
and masters bask 1n the smiles of younger and fairer 
‘‘housekeepers.’’ It is this shrinking from exposure 
which facilitates ungrateful sons and daughters inyrid- 
ding themselves of aged parents thus doomed to tread 
alone and helpless that pathway to the grave, which 
should be cheered and lightened by filial service and 
pious love. It curses alike the rich and poor. It hus- 
tled away to a private asylum the daughter of the mil- 
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lionnaire,Jesse Hoyt, under the protection of the same 
law which snatched Keating from his work to find a 
prison on Ward's Island. If insanity be a disease, and 
not a crime, publicity can bring uo disgrace upon it. 
And if the doctors tell us truly that most of us are in- 
sane we can afford to look each other in the face. Of 
what shall we be ashamed? The afflicting hand of 
Providence? As it is, only the thieves and outlaws of 
society can point at us and laugh, for they at least are 
protected in their liberties by the law which lets two 
doctors rob us of ours. 


———__>—___—_- 
NEW YORK COURT OF APPEALS. 


O one can well question the assertion that the 
Court of Appeals of the State of New York is 
over burdened with work. In fact it is something 
like a year and a half or two years behind its calendar. 
This is not as it should be, and if possible a remedy 
ought to be devised. The purpose of this article is to 
offer some suggestions that have occurred to the writer 
on the subject. 

The Court of Appeals as now constituted consists of 
seven judges, of whom five form a quorum, and a con- 
currence of four is necessary to render a decision. The 
court sits as one tribunal for the determination of 
causes, only one cause therefore can be heard ata 
time. Consequeutly if the causes accumulate on the 
calendar faster than the court can dispose of them, the 
court must of necessity be falling further and further 
behind. 

Two remedies suggest themselves, either to change 
the law so thatthe right to appeal will not lie inas 
many instances as at present; or to make such an alter- 
ation in the Constitution and methods of procedure 
of the court itself as that the causes appealed may be 
more expeditiously disposed of without in any way 
detracting from the due administration of justice. 

The first proposition I pass by with the remark that 
it does not seem to me,at least,that the law permits of 
appeals in too manyjinstances at present, and ,that 
a restriction in this respect would amount to a denial 
of justice in a number of cases where the right to ap- 
peal should obtain. 

I therefore confine the scope of this article to the 
second proposition; that of making such an alteration 
in the Constitution and methods of the court as may 
effect the desired relief. How may this be best ac- 
complished? I think every one will concede that 
there must of necessity be an increase in the number 
of judges; to what extent of course is a matter of dif- 
ference of opinion. Certainly such a number must be 
added however as will, in connection with the present 
number of judges,accomplish the necessary amount of 
work to be done in keeping down the calendar and dis- 
posing of the increased number of appealed causes 
which will follow upon the law designating another 
department and increasing the number of Supreme 
Court justices. 

The next question which naturally arises is as to the 
best method of economizing the time of the judges 
and making the most possible avail of it. Can orcan- 
not this be best accomplished by a division of work? 
I think it can. 

If there is no such division although the number of 
judges be increased, only the same average number of 
causes can be submitted to the court at a single sitting 
as are now submitted, and the increase in the number 
of judges would be of little avail in augmenting the 
number of causes disposed of. 

The only practical benefit derived would be a some- 
what earlier decision in each cause after argument 
and a decrease inthe amount of work done by indi- 
vidual judges, Therefore in order that causes may be 
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disposed of more rapidly than at present there must 
be some arrangement whereby a greater number can 
be submitted. How can this be accomplished except 
by having either more than one tribunal sitting at the 
same time or by extending the duration of the present 
sessions. This latter proposition is practically impos- 
sible as it would leave but little time for the consid- 
eration of causes,which is of far more importance than 
the hearing of them. 

The former proposition, which is the one that seems 
preferable to me, involves the separation of the court 
into divisions for the purpose of hearing causes in the 
first instance at least. A division of the courts into 
two brauches would at once double the number of 
causes submitted provided the duration of the ses- 
sious was the same as now in vogue, and if there were 
enough members of the court to decide the causes 
thus submitted with the same rapidity as at present 
there would in the course of the year be twice the 
number of causes disposed of. 

This however would necessitate doubling the num- 
ber of judges. But as it is not necessary to so far in- 
crease the number of causes disposed of in order to 
keep the calendar within limits, the court need not be 
so greatly enlarged, provided the method of constitut- 
ing each branch when holding sessions for the sub- 
mission of causes is not the same as now obtains for 
the whole court. Is this necessary? Could not just 
as complete justice be attained by lessening the num- 
ber of judges necessary to form aquorum? I think it 
could, certain qualifications attaching. 

The present number of judges, as we have already 
seen, is seven, five form a quorum, and a concurrence 
of four is necessary torender a decision. I would 
suggest that this number be increased to eleven. 

Let the court then be divided into branches for the 
purpose of having causes submitted, either with or 
without argument. The objective point being to ob- 
tain the submission of snch a number of causes as that 
after the calendar is once properly reduced, it may be 
kept within limits, let such a length of session be 
adopted by the two branches as would accomplish this 
end; che judges to determine this time to suit them- 
selves. 

Let each division of the court consist of five judges 
to be designated by; the chief judge, and changeable 
from one division to the other as might be deemed 
advisable, the chief judge to sit with either division, 
und when sitting to be the presiding judge of that 
division. Inthe other division and upon such occa- 
sions as the chief judge did not sit, the eldest judge in 
each division in point of time upon the bench, to pre- 
side. Three judges to form aquorum in the divisions, 
all the members sitting when possible; a concurrence 
of four judges upon consultation between the five 
necessary to render a decision; either division to call 
upon the other in consultation upon such causes as a 
majority of such division might desire. In which 
event however in order to arrive at a decision of the 
particular cause there would have to be a concurrence 
of six judges, with the power, if after such consulta- 
tion it was deemed advisable by a majority of the 
whole court, to decree a re-argument before the 
court. 

All causes involving a construction of the Constitu- 
tion of the State of New York to be argued before the 
whole court, when seven judges must sit to form a 
quorum, and six concur in rendering a decision. This 
rule to apply on all occassions when the court sits as 
one body. The practice in taking appeals to remain as 
at present. 

The next point to be considered is, what causes shall 
be heard by the divisions? Shall the causes be divided 
into classes and these classes apportioned between the 
two branches? I think not. It seems,to mea division of 





this kind upon whatever basis arranged would almost 
inevitably lead to confusion, and in any event toa 
more or less unequal division of work among the 
judges; whereas it is advisible to accomplish the ob- 
ject in view with as little an invasion upon established 
usages as possible and with as near an equal division of 
labor as may may be. 

The simplest method occurring to me of accomplish- 
ing this end, is to make up a calendar under the same 
regulations as at present obtain. 

Then when the court convenes, the two divisions 
sitting in separate rooms, let one division hear those 
causes which appear upon the general calendar desig- 
nated by odd numbers, and the other division those 
causes designated by even numbers; with the under- 
standing that all causes,whenever there should happen 
to be any such involving practically the same question, 
be heard in the same branch. 

It will be seen that the method of relief here pro- 
posed involves very little change in the court and 
methods of procedure, but only suggests a change in 
the present mode of hearing causes, and proposes a 
larger number of judges to expedite the decisions of 
the extra number of causes submitted. 

Of course the number of judges here named does 
not have any very material bearing upon the method 
of relief suggested. 

J.M. P. 


——__+—_——_ 


BURNING CORPSE NOT A MISDEMEANOR. 





ENGLISH HIGH COURT OF JUSTICE, FEBRUARY 
» 1884. 
QUEEN Vv. Prior, L. R., 12 Q. B. Drv. 247. 

To burn a dead body, instead of burying it, is nota misde- 
meanor, unless it is so done as to amount to a public nui- 
sance. 

If an inquest ought to be held upon a dead body, it is a mis- 
demeanor so to dispose of the body so as to prevent the 
coroner from holding the inquest. 

A’ the assizes held at Cardiff before Stephen, J., in 

February, 1884, William Price was indicted for 
attempting to burn the body of his child, instead of 
burying it; and a second indictment charged him with 
attempting to burn tho body with intent to prevent the 
holding of an inquest upon it. 

G. B. Hughes, Q. C., and B. T. Williams, appeared 
for the prosecution. 
The prisoner was undefended. 


After hearing counsel for the prosecution, the 
learned judge left the case to the jury, directing them 
in the terms of his charge to the grand jury, which on 
account of the importance and novelty of the subject 
to which it relates is here given. The jury acquitted 
the prisoner on both charges. 

STEPHEN, J. One of the cases to be brought before 
you isso singular in its character, and involves a legal 
question of so much novelty and of such general inter- 
est, that I propose to state at some length what I be- 
lieve to be the law upon the matter. Ihave given it 
all the consideration I could, and I am permitted to 
say that although I alone am responsible for what [am 
about to say to you, Lord Justice Fry takes the 
same view of the subject as I do, and for the same rea- 
sous. 

William Price is charged with a misdemeanor under 
the following circumstances: He had in his house a 
child five months old of which he is said to have been 
the father. The child died, and Price, as it seems, did 
not register its death. The coroner accordingly gave 
him notice on Saturday, the 12th of January, 1884, that 
unless he sent a medical certificate of the cause of the 
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child's death he (the coroner) would hold an inquest 
on the body on the following Monday. Price on the 
Monday afternoon took the body of the child toa 
field of his own, some distance from the town of Llan- 
trissant, put it into a ten gallon cask of petroleum and 
set the petroleum on fire. A crowd collected, the 
body of the child which was burning was covered with 
earth,and the flames were extinguished,and Price was 
brought before the magistrates aud committed for 
trial. He will be indicted before you on a charge 
which in different forms imputes to him as criminal 
two parts of what he is said to have done. Namely, 
first, his having prevented the holding of an inquest 
on the body; and secondly, his having attempted to 
burn the child's body. 

With respect to the prevention of the inquest the 
law is, that it is a misdemeanor to prevent the holding 
of an inquest which ought to be held by disposing of 
the body. Itis essential to this offense that the in- 
quest which it is proposed to hold is one which ought 
to be held. The coroner has not an absolute right to 
hold inquests in every case in which he chooses to do 
so. It would be intolerable if he had power to in- 
trude without adequate cause upon the privacy of a 
family in distress and to interfere with their arrange- 
meuts fora funeral. Nothing can justify such inter- 
fereuce except a reasonable suspicion that there may 
have been something peculiar in the death, that it may 
have been due to other causes than common illness. 
In such cases the coroner not only may, but ought, to 
hold an inquest, and to prevent him from doing so by 
disposing of the body in any way—foran inquest must 
be held on the view of the body—is a misdemeanor. 
The depositions in the present case do not very clearly 
show why the coroner considered an inquest neces- 
sary. Ifyou think that the conduct of Price was 
such as to give the coroner fair grounds for holding 
one, you ought to find a true bill, for beyond all 
question Price did as much as in him lay to dispose of 
the body in such a nianner as to make an inquest im- 
possible. 

The other fact charged as criminal is the attempt 
made by Price to burn the child's body, and this 
raises, iu a form which makes it my duty to direct you 
upon it, a question which has been several times dis- 
cussed, and has attracted some public attention, 
though so far as I know no legal decision upon it has 
ever been given, the question, namely, whether it isa 
misdemeanor at common law to burna dead body in- 
stead of burying it. 

As there is no direct authority upon this question I 
have found it necessary to examine several branches 
of the law which bear upon it more or less reniotely. 
The practice of burning dead bodies prevailed to acon- 
siderable extent under the Romans as it does to this 
day amongst the Hindoos, thuugh it is said that the 
practice of burial is both older and more general. 
Burning appears to have been discontinued in this 
country and in other parts of Europe when Christian- 
ity was fully established, as the destruction of the 
body by fire was considered, for reasons to which I 
need not refer here, to be opposed to Christian senti- 
ment, but this change took place so long ago, and the 
substitution of burial for burning was so complete, 
that the burning of the dead has never been formally 
forbidden or even mentioned or referred to, so far as 
I know, in any part of our law. The subject of burial 
was formerly, and for many centuries exclusively a 
branch of the ecclesiastical or canon law. Amongst 
the English writers on this subject little ‘is to be 
found relating to burial. The subject was much more 
elaborately and systematically studied in Roman 
Catholic countries than in England, because the law 
itself prevailed much more extensively. In the Jus 
Ecclesiasticum of Van Espen, II. 142-168, Part IL., sec. 





iv., tit. vii, there is an elaborate discourse, filling 
twenty-two folio pages in double columns, on the sub- 
ject of burial, in which every branch of the subject is 
systematically arranged and discussed, with referen- 
ces to numerous authorities. The importance of it is 
that it shows the view taken by the Canonists, and 
this view had great influence on our own ecclesiasti- 
cal lawyers, though only a small part of the canon law 
itself was ever introduced into this country. 

Van Espen throughout regards the participation in 
funeral rites asa privilege to which, subject to certain 
conditions, all the members of the church were en- 
titled, and the deprivation of which was a kind of 
posthumous punishment analogous to the excommu- 
nication of the living. The great question with which 
he occupies himself is, in what cases ought bur- 
ial to be denied? The general principle is, that those 
who are not worthy of church privileges in life are 
also to be excluded from them after death. ‘‘Sicuti 
enim nonullos vivos a@ sua communione, presertim in 
sacris, jam pridem excludendos censuit, iia quoque 
eosdem sua communione post mortem indignos credidit.” 
As forthe manner in which the dead bodies of per- 
sons deprived of Christian burial were to be disposed 
of, Van Espen says only that though in some instan- 
ces the civil power may have entirely forbidden bur- 
ial, whereby bodies may remain unburied and exposed 
to the sight of all to be devoured by beasts or de- 
stroyed by the weather (he considers the Cissection of 
criminals as a case of this sort), the church has never 
made such a provision, and has never prohibited the 
covering of such corpses with the earth. 

This way of looking at the subject seems to explain 
how the law came to be silent on exceptional ways of 
disposing of dead bodies. The question was, in what 
cases burial must be refused? As forthe way of dis- 
posing of bodies to which it was refused, the matter 
escaped attention, being probably regarded as a mat- 
ter which interested those only who were so unfortu- 
nate as to have charge of such bodies. 

The famous judgment of Lord Stowell in the case of 
iron coffins (Gilbert v. Buzzard, 2 Hag. Con Rep. 333), 
which constitutes an elaborate treatise on burial, pro- 
ceeds upon the same principles. The law presumes 
that every one will wish that the bodies of those in 
whom he was interested in their life-time should 
have Christian burial. The posibility of a man’s en- 
tertaining and acting upon a different view is not con- 
sidered. 

These considerations explain the reason why the law 
is silent as to the practice of burning the dead. Before 
I come to consider its legality directly, it will be well 
to notice some analogous topics which throw light 
upon it. There is one practice which hasan analogy 
to funereal burning, inasmuch as it constitutes an ex- 
ceptional method of dealing with dead bodies. I refer 
to anatomy. Anatomy was practiced in England at 
least as far back as the very beginning of the seven- 
teenth century. It continued to be practiced without, 
so far as I know, any interference on the part of the 
Legislature down to the year 1832, in which was passed 
the act for regulating schools of anatomy, 2&3 Wm. 
4, ch. 75. This act recites the importance of anatomy, 
and that *‘the legal supply of human bodies for such 
anatomical examination is insufficient fully to provide 
the means of such knowledge.’’ It then makes pro- 
vision for the supply of such bodies by enabling “any 
executor or other party having lawful possession of 
the body of any deceased person,’’ to permit the body 
to be dissected, except in certain cases. The effect of 
this has been that the bodies of persons dying in var- 
ious public institutions whose relations are unknown 
are so dissected. The act establishes other regula- 
tions pot material to the present question, and enacts 
that after examination the bodies shall be “ decently 
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interred.’’ This act appears to me to prove clearly 
that Parliament regarded anatomy as a legal practice, 
and further, that it considered that there was sucha 
thing as ‘‘alegal supply of human bodies,” though 
that supply was insufficient forthe purpose. This is 
inconsistent with the opinion that it is an absolute 
duty on the part of persons in charge of dead bodies to 
bury them, and this conclusion is rather strengthened 
than otherwise by the provision in section 13, that the 
‘party removing’’ the body shall provide for its de- 
cent burial after examination. This seems to imply 
that apart from the act the obligation to bury would 
not exist, and it is remarkable that the words are not, 
as in the earlier section, ‘“‘executor or other party,” 
but “‘ party removing,”’ referring no doubt to the mas- 
ter of the workhouse or other person in a similar posi- 
tion who hands the body over to the surgeons. Upon 
him the statute imposes the duty of decently interring 
the bodies with which he is allowed to deal. The exec- 
utor’s rights at common law, whatever they may be, 
are not altered. ? 

I come now to aseries of cases more closely con- 
nected with the present case. As is well known the 
great demand for bodies for anatomical purposes not 
only led in some cases to murders, the object of which 
was to sell the body of the murdered person, but also 
to robberies of churchyards by what were commonly 
called resurrection men. This practice prevailed for 
a considerable length of time,as appears from the case 
of Rex v. Lynn, 2 T. R. 733; S. C., 1 Leach, 497,decided 
in 1788—44 years before the anatomy act. In that case 
it was held to be a misdemeanor to disinter a body for 
the purpose of dissection, the courtsaying that com- 
mon decency required that the practice should be put 
a stop to, that the offense was cognizable in a criminal 
court as being “highly indecent and contra bonos 
mores, at the bare idea alone of which nature re- 
volted ” They also said that ‘tit had been the regu- 
lar practice of the Old Bailey in moderntimesto try 
charges of this nature.”” It is to be observed in refer- 
ence to this case that the act done would have been a 
peculiarly indecent theft if it had not been for the 
technical reason that a dead body is not the subject 
of property. Thecase however has been carried a 
step farther in modern times. It was held in Feg. v. 
Sharpe, 1D. & B. 160, to be a misdemeanor to disiuter 
a body at all without lawful authority, even when the 
motives of the offender were pious and laudable, the 
case being one iu which a son disinterred his mother 
in order to bury her in his father’s grave, but he got 
access to the grave and permission to open it by a false 
pretense. 

The law to be collected from these authorities seems 
to me to be this: The practice of anatomy is lawful 
and useful, though it may involve an unusual means 
of disposing of dead bodies, and though it certainly 
shocks the feelings of many persons, but to open a 
grave and disinter a dead body without authority is 
a misdemeanor, even if it is done for a laudable pur- 
pose. 

These cases, fur the reasons I have given, have some 
analogy tojthe case of burying a dead body,but they are 
remote from it. They certainly do not warrant the 
proposition that to burn a dead body is in itself a mis- 
demeanor. 

Two other cases come rather nearer to the point. 
They are feg. v. Vann, 2 Den.C.C. 325, and Reg.v. Stew. 
art, 12 A. SE.773, 779. Each of these cases lays down in 
unqualified terms that it is the duty of certain speci- 
fied persons to bury in particular cases. The case of 
Reg. v. Stewart, 12 A. & E. 773, 779, lays down the fol- 
lowing principles: ‘ Every person dying in this coun- 
try, and not within certain exclusions laid down by 
the ecclesiastical law, has aright to Christian burial; 
and that implies the right to be carried from the place 





where his body lies to the parish cemetery.” It adds: 
“The individual under whose roof a poor person dies 
is bound” (i. e., if no one else isso bound—as appears 
from the rest of the case) ‘to carry the body decently 
covered to the place of burial. He cannot keep him 
unburied, nor do any thing which prevents Christian 
burial. He cannot therefore cast him out so as to ex- 
pose the body to violation, or to offend the feelings or 
endanger the health of the living; for the same reason 
he cannot carry him uncovered to the grave.” In the 
case of Reg.v. Vann, 2 Den. 325,the court held: ‘ That 
a man is bound to give Christian burial to his deceased 
child if he has the means of doing so; but he is not 
liable to be indicted for a nuisance if he has not the 
means of providing burial for it.’’ 

These cases are the nearest approach which I have 
been abie to find to an authority directly upon the 
present point. It may be said that if there is an abso- 
lute duty upon a man having the means to bury his 
child, and if it is a duty to give every corpse Christian 
burial, the duty must be violated by burning it. Ido 
not think however that the cases really mean to-lay 
down any such rule. The question of burning was not 
before the court in either case. In Reg. v. Stewart, 12 
A. & E. 773, 779, the question was whether the duty of 
burial lay upon the’parish officers or on some other per- 
son. In eg.v. Vann, 2 Den. C. C. 325, the question was 
whether a man who had not the means to bury his 
child was bound toincura debt in orderto doso. In 
neither case can the court have intended to express 
themselves with complete verbal accuracy, for in the 
case of Reg. v. Stewart, 12 A. & E. 773, 779, the court 
speaks of the “rights’’ of a dead body, which is ob- 
viously a popular form of expression—a corpse not be- 
ing capable of rights, and in both cases the expression 
“Christian burial’? is used, which is obviously inap- 
plicable to persons who are not Christians, Jews, for 
instance, Mahommedans, or Hindoos. To this I may 
add that the attention of neither court was called to 
the subject of anatomy already referred to. Skeletons 
and anatomical preparations could not be innocently 
obtained if the language of the cases referred to were 
construed as if it were intended to be severely and lit- 
erally accurate. 

There is only one other case tobe mentioned. It is 
the case of Williams v. Williams, which was decided 
just two years ago by Kay, J., in the Chancery Divis- 
ion of the High Court, and is reported in the Law Re- 
ports, 20 Ch. D. 659. In this case one H. Crookenden 
directed his friend, Eliza Williams,to burn his body,and 
directed his executors to pay her expenses. The execu- 
tors huriedthe body. Miss Williams got leave from the 
secretary of State to disinuter it in order, as she said,to be 
buried elsewhere. Having obtained possession of it by 
this misrepresentation, she burnt it,and sued the exec- 
utors for her expenses. The case leaves the question 
now before me undecided. ‘The purpose,’’ says Kay, 
J., *‘confessedly was to have the body burnt, and 
thereupon arises a very considerable question whether 
that is or is not a lawful purpose according to the law 
of this country. That is a question I am not going to 
decide.”” He held that in that particular case the re- 
moval of the body and its burning were both illegal 
according to the decision of eg. v. Sharpe, 1D. & B. 
160, already referred to. ‘Giving the lady credit,” he 
said ‘‘ for the best of motives, there can be no kind of 
doubt that the act of removing the body by that li- 
cense and then burning it, was as distinct a fraud on 
that license as any thing could possibly be.” This was 
enough for the purposes of the particular case, and 
the learned judge accordingly expressed no opinion on 
the question on which it now becomes my duty to di- 
rect you. 

The question arisesin the present case in a per- 
fectly clear and simple form, unembarrassed by any 
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such consideration as applied to the other cases to 
which I have referred. There is no question here of 
the illegality and dishonesty which marked thé con 
duct of those who were described as resurrection men, 
nor of the artifices, not indeed criminal but certainly 
disingenuous, by which possession of the body was ob- 
tained in the cases of Jeg. v. Sharpe, 1 D. & B. 160, 
and Williams v. Williams, 20 Ch. D. 659. Price had 
lawful possession of the child’s body, and it was not 
only his right but his duty to dispose of it by burying 
or inany other manner not in itself illegal. Hence I 
must consider the question whether to burn a 
dead body instead of burying it is in itself an illegal 
act. 

After full consideration, I am of opinion that a per- 
son who burns instead of burying a dead body does 
not commit a criminal act, unless he does it in sucha 
manner as to amount toa public nuisance at common 
law. My reason for this opinion is that upon the 
fullest examination of the authorities, I have, as the 
preceding review of them shows, been unable to dis- 
cover any authority for the proposition that it is a mis- 
demeanor to burn a dead body, and in the absence of 
such authority I feel that I have no right to declare it 
to be one. 

There are some instances, no doubt, in which courts 
of justice have declared acts to be misdemeanors 
which had never previously been decided to be so, but 
I think it will be found thatin every such case the 
act involved great public mischief or moral scandal. 
It is not my place to offer any opinion on the compara- 
tive merits of burning and burying corpses, but before 
I could hold that it must be amisdemeanor to burn a 
dead body, I must be satisfied not only that some peo- 
ple, or even that many people, object to the practice, 
but that it is, on plain, undeniable grounds, highly 
mischievous or grossly scandalous. Even then I 
should pause long before I held it to be a misde- 
meanor, for many acts involving the grossest inde- 
cency and grave public mischief—incest, for instance, 
and where there is no conspiracy, seduction or adul- 
tery—are not misdemeanors, but I cannot take even 
the first step. Sir Thomas Browne finishes his fa- 
mous essay on Urn Burial with a quotation from Lu- 
can, which in eight words seems to sum up the mat- 
ter: ‘* Tabesne cadavera solvat an rogus haud refert.” 
Whether decay or fire consumes corpses matters not. 
The difference between the two processesis only that 
oue is quick, the other slow. Each is so horrible that 
every healthy imagination would turn away from its 
details; but one or the other is inevitable, and each 
may be concealed from observation by proper precau- 
tions. There are, no doubt, religiors convictions and 
feelings connected with the subject which every one 
would wish to treat with respect and tenderness, and 
I suppose there is no doubt that as a matter of histori- 
cal fact the disuse of burning bodies was due to the 
force of those sentiments. Ido not think however 
that it can be said that every practice which startles 
and jars upon the religious sentiments of the majority 
of the population isfor that reason a misdemeanor at 
common law. The statement of such a proposition, in 
plain words, is a sufficient refutation of it, but nothing 
short of this will support the conclusion that to burn 
a dead body must be amisdemeanor. As for the pub- 
lic interest in the matter, burning on the one hand ef- 
fectually prevents the bodies of the dead from poison- 
ing the living. On the other hand, it might no doubt 
destroy the evidence of crime. These however are 
matters for the Legislature, and not for me. It may 
be that it would be well for Parliament to regulate or 
to forbid the burning of bodies, but the great leading 
rule of criminal law is that nothing is a crime unless 
it is plainly forbidden by law. Thisrule is no doubt 
subject to exceptions, but they are rare, narrow, and 





to be admitted with the greatest reluctance, and only 
upon the strongest reasons. 

This brings me to the last observation I have to 
make. Though I think that to burn a dead body de- 
cently aud inoffensively is not crimiual, it is obvious 
that if it is done in such a manner as to be offensive to 
others it is a nuisance of an aggravated kind. A com- 
mon nuisance is an act which obstructs or causes in- 
convenience or damage to the public in the exercise of 
rights common to all her majesty’s subjects. To burn 
a dead body in such a place and such a manner as to 
annoy persons passing along public roads or other 
places where they have a right to go is beyond all 
doubt a nuisance, as nothing more offensive both to 
sight and to smell can be imagined. The depositions 
in this case do not state very distinctly the nature and 
situation of the place where this act was done, but if 
you think upon inquiry that there is evidence of its 
having been done in such a situation and manner as to 
be offensive to any considerable number of persons, 
you should fiud a true bill. 


—_———__.—_—___—— 
DUTY IMPOSED BY STATUTE—CONTRIBU- 
TORY NEGLIGENCE NO DEFENSE. 


NEW HAMPSHIRE SUPREME COURT, JUNE, 1880. 


CrEssEY Vv. THE NORTHERN RAILROAD.* 


The neglect of a railroad company to fence their road does not 
excuse them from liability for injury to animals upon their 
track, although the owner of such animals was aware of 
that neglect when he turned them out to graze on his own 
adjoining land. 


C ASE for killing the plaintiff's mare, through the neg- 


lect of the defendants to maintain a sufficient fence 
between their railroad and the highway. The plaintiff, 
knowing the want of a fence, turned his mare into the 
highway to feed, and she wandered at large and unat- 
tended in the highway within the limits of the plaint- 
iff's farm and upon the railroad, and was overtaken by 
the defendants’ cars and killed. 

Verdict for the defendants, and motion for anew 
trial. 

Hawthorne & Davis, for plaintiff. 

Mugridge, for defendant. 

STANLEY, J. The plaintiff's mare was grazing upon 
his land. It is not material that it was on land in 
which the public bad an easement, since her grazing 
did not interfere with the public rights, and sub- 
ject to these rights, the plaintiff was entitled to 
the use of the land within the limits of the high- 
way as fully as to the use of any land he owned. 
Makepeace v. Worden, 1N. H. 16; Avery v. Maawell, 4 
id. 37; State v. New Boston, 11 id. 407; Baker v. Shep- 
ard, 24 id. 208. This case must therefore be decided 
upon the same principles as if the anima] had wandered 
from the plaintiff's field, through which the railroad 
was built, and had been killed in consequence of a de- 
fect in the fence, which the defendants were bound to 
maintain. In such cases the law is well settled. Woolson 
v. N. R., 19 N.H. 267; Chapin v. Sullivan R., 39 id. 564; 
Dean v. Sullivan #., 22 id. 316; Cornwall v. Sullivan 2., 
28 id. 161; Smith v. Eastern 2., 35 id. 356: Towns v. 
Cheshire F., 21 id. 363; Giles v. B. & M. R.. 55 id. 552. 

Whether the change made by the enactment of the 
General Statutes, chapter 148, section 1, whereby rail- 
roads are, in terms, required to fence on both sides of 
their road, except at their intersection with highways, 
has so changed their liabilities that now they are an- 
swerable for all damage occasioned by their neglect to 
perform this duty,whether such damage is to the prop- 


* Appearing in 59 New Hampshire Reports. 
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erty of adjoining land-owners or not, we need not now 
consider, since upon the facts found, we hold that the 
plaintiff's mare was rightfully in the highway. It may 
however be suggested that the change to which we 
have adverted was regarded by the commissioners who 
revised the General Statutes as material, as is shown 
by the marginal note of their report. Chap. 149, § 1. 

The instructions to the jury made the liability of 
the defendants depend upon the want of ordinary 
care by the plaintiff in turning his mare into the high- 
way. This waserror. As we have seen, the plaintiff's 
rightsin the highway were the same asin any other 
land owned by him, except so faras they were modi- 
fied by the public rights, and in such cases neither his 
rights nur the defendant’s liabilities are affected by 
the plaintiff's want of ordinary care. If the plaintiff 
had the right to turn his mare into the highway to 
feed, due care was not required of him to prevent her 
escape to the defendant’s track. The fact that they 
had neglected to fence their roadway, and the plaint- 
iff's knowledge of that fact, did not deprive him of the 
rightful use of his land. The defendant’s neglect did 
not impose upon the plaintiff any obligation, or put 
him under auy disability with respect to the reasona- 
ble enjoyment of his property. The defendants elect- 
ing to use their road without complying with the law, 
which required them to fence it, they assumed the 
risk of the accident which happened in this case as a 
consequence of their neglect. It is not a question here 
whether the plaintiff had an active agency in causing 
the injury of which he complains. If it were it might 
be incumbent on him to show that he was in the exer. 
cise of ordinary care. Here the question is, whether 
the plaintiff is to be deprived of a remedy for an in- 
jury caused to him while in the ordinary use of his 
property. By the common law the plaintiff was bound 
to keep his mare upon his own land; but here the stat- 
ute had imposed that duty upon the defendants, and 
the rights of the parties are to be determined by the 
statute. If the plaintiff is held to the same care as the 
common law requires of him, the statute is inopera- 
tive. 

In Ohio the law is that where the plaintiff, in the or- 
dinary exercise of his own right, allows his property to 
be in an exposed or hazardous position, and it becomes 
injured by the negligence of defendant, he is entitled 
todamages. By his allowing his property to be ex- 
posed to damage he took upon himself the risk of loss 
or injury by mere accident, but he did not thereby 
voluntarily incur the risk of injury by the negligence 
of another. Kerwhakerv. C. C. &C. &.,3 Ohio St. 
172. 

In Michigan it is held that the negligence of the plain- 
tiff will not bar his recovery. F. & P. M.&. Co. v. Lull, 
28 Mich. 510. In that case Cooley, J., says: ‘ Indeed, 
if contributory negligence could constitute a defense, 
the purpose of the statute might be in a great measure 
if not wholly defeated, for the mere neglect of the rail- 
way company to observe the directions of the statute 
would render it unsafe for the owner of beasts to suf- 
fer them to be at large, or even on his own ground, in 
the vicinity of the road, so that if he did what but for 
the neglect of the company it would be entirely safe 
and proper for him to do, the very neglect of the com- 
pany would constitute its protection, since that neglect 
alone rendered the conduct of the plaintiff negli- 
gent.”’ 

If the liability of the defendants depends on the ex- 
ercise of ordinary care by the plaintiff, the defendants 
need never fence their roud so far as respects adjoin- 
ing owners. The plaintiff could not enjoy the full 
benefit of hisland. He could only make such use of it 
as would not require it to be inclosed. His use of it 
would depend on the pleasure of the defendants. It is 
not contributory negligence, within the meaning of the 





rule, for the owner to pasture his stock upon his own 
land because the railroad fails to discharge its statu- 
tory duty and fence its road. Shepardv. N. Y. & E.R., 
35 N. Y. 641. ° 

Whether the defendants would be liable if the plaint- 
iff willfully drove his mare upon the railroad or drove 
her and left her in an exposed situation, we need not 
consider, since the facts stated do not raise sucha 
question. There can however be no doubt of the 
plaintiff's right to use his land as he pleases, doing no 
unnecessary injury to others. There was no negli- 
gence in his pasturing his mare upon his own prem- 
ises, although he was aware of the defective condition 
of the fence, which it was the duty of the defendants 
to maintain. Corwinv. N. Y. & E. R.,13 N. Y. 42,49, 
54; 1 Thomp. Neg. 531; Rogers v. Newburyport &.,1 
Allen, 16. In Horny. A. & St. L. &., 85 N. H. 169, and 
Smith v. E. &., id. 356, the defendants were held 
liable because they had neglected their duty, and the 
question of contributory negligence was not suggested. 
In McCoy v. Cal. Pac. &.,40 Cal. 582; S.C.,6Am. 
Rep. 623, the court say: ‘‘ Nor was the plaintiff guilty 
of contributory negligence, from the fact that he knew 
that the road wus not feuced when he turned his stock 
into the field. The neglect of the defendant to build 
the fence certainly did not operate to dispossess the 
plaintiff of his entire field, or what is the same thing, 
prevent him from making a lawful use of it.” 

It is no answer to say that the land-owner, if ag- 
grieved by the negligence of the railroad, has a remedy 
by proper proceedings to compel the building of the 
fence, or if the road neglect after notice, by building 
it himself and recovering double the cost from the 
railroad. Justice does not require that the Jand-owner 
shall be compelled, before he can enjoy his property,to 
discharge a duty which the law places elsewhere, and 
take the risk of payment, even though he may have 
double pay. 

In Wilder v.Maine Cent. R., 65 Me. 3382; S. C., 20 Am. 
Rep. 698, the court say: ‘‘The owner of land has a 
right to use it in the natural and ordinary way for 
purposes for which it is fit. This right does not de- 
pend upon the performance or non-performance of 
any duty or obligation enjoined by law upon another 
in respect to hisland. He has a right to expect that 
the requirements of the law will be complied with, 
aud to act accordingly. Nor does his knowledge that 
they have not been affect his right of use one way or the 
other. If it did the neglect of the other to obey the 
law might operate to prevent him from the lawful use 
of his own property.”’ 

The true principle applicable to this class of cases is 
stated in Cook vy. Champlain Transportation Co., 1 Den. 
91,101. It is this: ‘‘ While a person confines himeelf 
to a lawful employment on his own premises, his pogsi- 
tion, however iujudicious and imprudent it may be, is 
not therefore wrongful, and his want of due care or 
judgmeut in its selection can never amount to negli- 
gence so as thereby to deprive him of redress for 
wrongs done to him by others.’’ This doctrine was 
reaffirmed in Fero v. Buffalo & State Line &., 22 N. Y. 
209. 
Applying this principle here, the plaintiff's use of the 
highway being rightful, he is entitled to recover for 
the damages caused to him by the defendants’ negli- 
gence, regardless of the question whether his knowl- 
edge of the defendants’ fault made his use of his own 
land negligent. The first request for instructions em- 
bodied this view of the law, and should have been 
granted. 

[See 1 Alb. L. J. 359; 17 id. 472.—Epb.] 

Verdict set aside. 
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NEGLIGENCE OF LESSOR STORING EXPLOSIVES 
—LIABLE FORINJURY TO LESSEE’S CHILD 
—WAY OF NECESSITY. 


MICHIGAN SUPREME COURT. 


Powers v. HARLOW. 


One who leases a piece of land in the midst of a farm, with an 
approach toward it by a farm road, which does not reach 
it, is entitled to a right of way of necessity from the end of 
the farm road to his tenement. 

If the way has never been marked out by either lessor or les- 
see, the lessee is nevertheless licensed to pass from the 
farm road to the land leased,and this license is coupled 
with an interest, and not subject to revocation. 

One who leases land to a laboring man should contemplate the 
probability of the lessee cultivating his land with the aid 
of members of his family , and must at his peril see that it 
is not unsafe for children to come upon the land for the 
purpose 

A child is not a trespasser in doing, in a place where he has 
a right to be, that which his natural instincts and propen- 
sities incline him to do, and which others should expect 
him to do in the circumstances. 

The owner of a farm leased small parcels in the middle of it 
to laboring men. A farm road approached the holdings, 
but did not reach them. Toward the leased parcels from 
the end of the road the lessor stored a box of dynamite, 
with cartridge exploders, under a low shed made against 
astump,and only partially inclosed,and in a rough-bound 
box, not always kept covered,and never securely fastened. 
A child of one of the lessees who had been at work in the 
field went into the shed,broke one of the cartridges from 
the box, and striking it with a stone, exploded it,and was 
injured. Neither he nor his father knew what was kept in 
the shed,or knew of any danger there or of any reason for 
keeping away from it; and there was no warning on or 
about the shed,except the word “ powder ’’ written on the 
box, which neither of them,if they had seen it,coula have 
read. Held, that to store so dangerous an article under 
such a structure,near the parcels leased, where ehildren 
should be expected to come, was culpable negligence, for 
which the lessor was responsible. 

Cooutey, C. J. Action on the case to recover dam 
ages for an injury alleged to have been caused by the 
negligence of defendant’s servant. 

The material facts are the following: For many 
years the defendant has been owner of a farm near 
the city of Marquette, which has been under the gene- 
eral management of one Hodgson, his foreman or su- 
perintendent, who has leased small parcels to laboring 
men for cultivation. Upon these parcels potatoes and 
other vegetables have been raised, and the ground has 
been cultivated by the lessees with the assistance of 
their wives and children. Inthe year 1883 the farm 
was divided by arail fence into two fields, in one of 
which there were some ten or twelve parcels of the 
leased land, and in the other thirty. The farm was 
formerly covered with timber, and many stumps still 
remain, which the superintendent, when he finds them 
in the way of cultivation, has been accustomed to re- 
move by the use of dynamite. The dynamite is put up 
by the manufacturers in boxes made of rough boards, 
in which it is covered and surrounded with sawdust; 
and in the same box,but put up by themselves in asmal] 
tin box, are placed the exploders. These exploders are 
shaped like ordinary percussion caps, but are very 
much larger, and they are partially filled with a fulmi- 
nate, which is exceedindly sensitive, and more power- 
ful as well as more explosive than dynamite. It is 
liable to explode at any time if accidentally struck 
against a stone orany hard metal, or if picked with a 
pin or knife or touched with fire. A piece of dynamite 
is exploded by placing one of the exploders at the end 
with a fuse attached, which is ignited, and stumps are 
blown in pieces by their use. In the spring of 1883 one 
of the wood boxes containing dynamite and exploders 
was deposited under what is called by some of the wit- 





nesses a temporary shed on the farm, where it had 
been placed by Hodgson. The shed was made by plac- 
ing a piece of scantling across the top of a stump, and 
sloping planks from this piece to the ground. The 
planks did not form a perfect inclosure, and it was in 
evidence that persons had sometimes gone under the 
planks to escape showers. The father of the plaintiff 
had done this a few days before the injury, and he had 
seen the box there partly uncovered, with sawdust in 
it,but hedid not know what else. There were screws in 
the top boards of the box to fasten them down, and 
these were screwed in and out with the fingers. The 
word “ powder ”’ was written conspicuously upon the 
box, but plaintiff and his father could not read, and 
had not been told that any thing dangerous was 
stored there. The shed was distant from any public 
highway. A farm road which was used by defendant 
and his lessees ran from the direction of the city 
toward the leased parcels, but without reaching any of 
them, and in passing from its terminus to the several 
parcels one would pass by the shed, but how near to it 
would depend upon the parcel to which he was going. 
One parcel was leased by the plaintiff's father, and this 
was one of the nearest to the road and to the shed. 
He had leased it for some years; it contained a little 
less than an acre, and in 1883 he was paying rent for it 
at the rate of $16 an acre, and had it planted to pota- 
toes. In going to the several holdings the lessees 
crossed each other’s parcels as was found convenient, 
and also passed over land plowed by defendant for his 
own use. How near the plaintiff's father would go to 
the shed in passing from the farm road in a straight 
line to his own holding is left uncertain on the evi- 
dence; it might be perhaps ten rods, or it might be 
less than one. There was no inclosure about the shed, 
and nothing to warn people away from it except the 
word ‘*‘powder’’ upon the box. The superintendent 
went to the box for dynamite and exploders as he had 
occasion to use them. The evidence all tended to show 
that the handling of the exploders by persons who 
were ignorant of their nature, or were careless, or un- 
der circumstances rendering them. liable to accidental 
concussion would be exceedingly hazardous. 

On July 4, 1883, the plaintiffs father was at work 
among his potatoes, and plaintiff, who was then eight 
years and four months old, went with a brother two 
years older to take the father his dinner. Wheu they had 
delivered the dinner to him they worked for an hour or 
so destroying potato bugs, and then moved about at 
pleasure for an hour or so longerin the vicinity of 
their father's work. The plaintiff looked into the shed 
and saw the box there partly uncovered, and from the 
sawdust took out one of the exploders. He was aware 
of no danger from handling it, and thought no harm 
in taking it from the open box. After a little he picked 
up a small stone, as large as his fist,and holding the ex- 
ploder upon another stone, which he describes as being 
of the size of aspittoon he struck it with the stone in one 
hand while holding it in the other, and with the third 
blow it exploded, breaking the stone on which it was 
held, and tearing from his left hand the thumb and 
one finger. For this injury the suit was instituted. 

The negligence charged against the defendant was 
the keeping of the exploders thus exposed and in dan- 
gerous proximity to where persons were accustomed 
to pass and repass, and where children like the plaint- 
iff, with childish instinct and without any knowledge 
of the great peril to which they were exposed, might 
go to the open box and take and handle them. 

When the case was submitted to the jury the Circuit 
judge instructed them to return a verdict for the de- 
fendant. This he did upon the ground that it is the 
duty of parents to take care of their children, and to 
see that they do not commit trespass, and if they do 
not do that,but suffer the children to wander away upon 
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other people’s property, the children go there at their 
own risk, and the negligence is contributory on the 
part of the parents in allowing them to wander where 
they have noright. And this negligence of the par- 
ents is, for the purposes of legal remedy, imputable to 
the children themselves. 

This instruction was probably given in reliance upon 
Hargreaves v. Deacon, 25 Mich. 2, which was such a 
case as the instruction supposed. Counsel for the de- 
fendant, with commendable industry, has collected 
and brought to ourattention a large list of similar 
cases in which the same principle has been laid down 
and applied, and he insists that they are in their facts 
analogous to the present case. Thechildren, it is said, 
were trespassers in going in or to the shed; and even 
if it could be held that they were licensed to go where 
they did, the result must be the same, since a license 
to enter or pass over an estate will not create a duty or 
impose an obligation on the part of the owner to pro- 
vide against accidental injuries. Illinois Cent. R. Co. 
v. Godfrey, 71 Ll. 506. 

This is the point upon which the case must turn; 
and it therefore becomes necessary to determine 
whether, on the one hand, the Circuit judge was cor- 
rect in holding the plaintiff to be a trespasser, or on the 
other, the counsel are justified in regarding {him 
as a licensee to whom the defendant owed no duty of 
protection. 

It is quite certain that the plaintiff's father was not 
a trespasser in crossing the defendant’s land to reach 
the land he had leased. The leasing by implication 
gave a right of way of necessity, in order that he might 
render his tenement beneficial. Clarke v. Coggs, Cro. 
Jac. 170; Beardsley v. Brook, id. 189; Pinnington v. 
Gulland, 9 Exch.1; Pernam v. Wead, 2 Mass. 203 ;*Un- 
derwood v. Carney, 1 Cush. 285; Pierce v. Selleck, 18 
Conn. 830; Holmes v. Seeley, 19 Wend. 507; Lawton v. 
Rivers, 2 McCord, 445; Thompson v. Miner, 30 Iowa, 
386; Thomas v. Bertram, 4 Bush, 317; Tracey v. Ather- 
ton, 35 Vt. 52; Wissler v. Hirshey, 23 Penn. St. 333; 
Mitchell v. Seipel, 53 Md. 351, and the note thereto; 36 
Am. Rep. 415; Davis v. Sear, L. R., 7 Eq. 427. The de- 
fendant, as the party creating this way, had the right 
to mark out the line on which it should run, and on 
his failure to do so the right of defining it passes to his 
tenant (Holmes v. Seeley, 19 Wend. 507), and when it 
was once defined both parties would be bound by the 
lines so fixed. Nichols v. Luce, 24 Pick. 102; 8. C., 
35 Am. Dec. 302. See O’ Rorke v. Smith, 11 R. I. 259; S. 
C., 23 Am. Rep. 440. But in this case the way was 
marked out by neither party, and the tenant had for 
several years gone as was convenient from the end of 
the farm road to the land leased; not always on the 
same precise line, but probably without any considera- 
ble departure from the same general direction. No 
fences were built or stakes set, or lines marked to in- 
dicate that from any portion of the land between the 
farm road and his own lot he was excluded; and these 
facts seem to make out a practical agreement of the 
parties, that the privilege of passing and ‘repassing 
might be freely exercised within limits broader than 
an ordinary foot-path, and that the tenant should be 
deemed within the limits of his right if he did not de- 
part altogether from the direct line between the end 
of the farm road and the lot which had been leased to 
him. 

If however we are in error as to this, and the right of 
passage, while not specifically defined, is to be consid- 
ered as only a license, the conclusion in this case must 
still be the same. Licenses in general may be revoked 
by the licensor at pleasure; but this license would con- 
tinue while the lease was in force; it had been created 
not exclusively for the benefit of the tenant, but for 
the benefit of the defendant also, The tenant had 





paid rent on a leasing to which the license was a nec- 
essary incident, and his right to the enjoyment of it 
was as complete as the right of the defendant to the 
money he had received for the rent. The license was 
therefore a license coupled with an interest,.and was 
not revocable while the lease was in force. Wood v. 
Manley, 11 Ad. & El. 34; Hunt v. Rousmaniere, 8 
Wheat. 174; Barnes v. Barnes, 6 Vt. 888; LBoults v. 
Mitchell, 15 Penn. St. 371; Thompson v. McElarney, 
82 id. 174; Whitmarsh v. Walker, 1 Met. 313; Giles v. 
Simons, 15 Gray, 441; Smith v. Benson, 1 Hill, 176; 
Bonney v. Smith, 17 Ul. 581; White v. Elwell, 48 Me. 
350; Miller v. State, 39 Ind. 267; Lewis v. McNott, 65 
N. C. 63. That the defendant might have restricted the 
privilege within the bounds of an ordinary foot-path 
may be conceded, but it is enough for the purposes of 
this case that apparently he had not cared to impose 
sucha restriction, and certainly had not done so. 

A person giving such a license, especially when he 
gives it wholly or in part for his own interest, as was 
the case here, and thereby invites others to come upon 
his premises, assumes to all who accept the invitation 
the duty to warn them of any danger in coming, which 
he knows of, or ought to know of, and of which they are 
not aware. This principle has been recently examined 
and affirmed by this court in Samuelson v. Cleveland 
Tron Min. Co., 49 Mich. 164, 170; and again in McCone 
v. Mich. Cent. 2. Co., 51 id. 601; and also recently by 
the Federal Supreme Court in Bennett v. 2. Co., 102 
U. S. 580; 23 Alb. L. J. 111, and is too familiar to re- 
quire further references. That duty was incumbent 
upon the defendant in this case. 

But under the circumstances disclosed in this case 
the invitation to the tenant to come upon the land was 
an invitation which embraced his family also. The 
tenant was a laboring man, apparently of small means, 
and it is customary for such men to be assisted in their 
manual labor by members of their families; and the 
defendant must have understood that the persons who 
rented of him these small patches of land would be 
likely to avail themselves of the services of their chil- 
dren in cultivating them. It was perfectly allowable 
for the plaintiff's father to do this; and defendant 
would have had no right to keep the children from the 
field if he had been disposed to do so. Whether they 
went to take their father his meals or to give him more 
direct aid in cultivation, they went rightfully; and if 
the superintendent or defendant made their going dan- 
gerous, defendant was chargeable with the conse- 
quences. 

The moving about of the children upon the land 
where they were at liberty to go, while they were not 
actually employed, was as much an incident to their 
being there as is the loitering or playing by children 
outside the travelled part of the highway as they go 
upon it to school or upon errands. Children, wherever 
they go, must be expected to act upon childish in- 
stincts and impulses; and others who are chargeable 
with a duty of care and caution toward them must 
calculate upon this, and take precautions accordingly. 
If they leave exposed to the observation of children 
any thing which would be tempting to them, and 
which they in their immature judgment might natu- 
rally suppose they were at liberty to handle or play 
with, they should expect that liberty to be taken. 
Briggs v. Gardiner, 19 Conn. 587; Keffe v. Milwaukee, 
etc., 2. Co., 21 Minn. 207; Railroad Co. v. Stout, 17 
Wall. 657; Evansich v. Gulf, etc., PR. Co.,57 Tex. 123; 
S. C., 6 Ad. & E. R. Cas. 182; Nagel v. Mo. Pac. RB. Co., 
75 Mo. 653; S. C., 10 Ad. & E. R. Cas. 702. 

In this case a shed in which a dangerous explosive 
was stored was left only partly inclosed, and its struc- 
ture and location were such as naturally to invite the 
entrance of children either for play or for shelter from 
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sun and rain. Children were rightfully near it; there 
was nothing in its appearance to warn them off; it was 
not fastened against their entrance, and there was 
nothing about it to indicate that they would do injury 
or be injured by guing there. The box containing the 
explosives seems to have had more the appearance of a 
box discarded as of no value and with worthless refuse 
in it than ofa box which it was of the very highest im- 
portance should be guarded with sedulous care. It 
was never firmly fastened, and the only warning upon 
it was a word written upon a top board, which was not 
always kept on. A man of ordinary prudence, if told 
that so dangerous an article was so carelessly stored, 
might well have deemed the statement incredible. We 
cannot, under these circumstances, say that the plaint- 
iff's father was chargeable with fault in not suspecting 
the danger and warning his children away from it; or 
that the child himself was blameworthy in acting upon 
the childish instincts and propensities, which com- 
bined with the negligence of defeudants’ servant to 
bring the danger upon him. 

A new trial must be ordered. 

The other justices concurred. 

[See ante 366; 25 Am. Rep. 269; 31 id. 203, 206, note; 18 
id. 393; 28 Eng. R. 393.—Epb.]; 


UNITED STATES SUPREME COURT AB- 
STRACT. 

MORTGAGE—FORECLOSURE SALE—SUBJECT TO LIEN— 
PURCHASER CANNOT CONTEST VALIDITY.— Where a 
sale of mortgaged property under a foreclosure deed is 
ordered expressly subject, not simply to liens which 
had at that time been established as prior and super- 
ior, but to all liens which might be established on 
reference previously order edand then pending, held, 
that a purchaser takes title thereto, subject to their 
future allowance by the court, and cannot contest the 
validity of the liens established on the reference. 
Swann v. Fabyan. Opinion by Harlan, J. 
[Decided March 3, 1884.] 


INTERPLEADER—MUST ALLEGE PLAINTIFF HAS NO IN- 
TEREST-—EQUITABLE RELIEF—REMEDY AT LAW.—The 
billin this case is either a bill of interpleader or a bill in 
the nature of a bill of interpleader. It is clear that it 
cannot be sustained as a bill of interpleader. In such 
a bill it is necessary to aver that the complainant has 
no interest in the subject-matter of the suit; he must 
admit title in the claimants and aver that he is indif- 
ferent between them, and he cannot seek relief in the 
premises against either of them. Langston v. Boyls- 
ton,2 Ves. Jr. 103; Angell v. Hadden, 15 id. 244; 
Mitchell v. Hayne, 2 Sim.& Stu. 63; Aldridge v. 
Thompson, 2 Bro. Ch. 149; Metcalf v. Harvey, 1 Ves. 
248; Darthez v. Winter, 2 Sim. & Stu. 336; Bedall v. 
Hoffman, 2 Paige Ch. 20; Atkinson v. Manks, 1 Cow. 
691. In this case the bill fails to comply with any of 
these requirements. If the complainant were in pos- 
session of the property in question, holding it for the 
party beneficially interested, and had custody of rents 
and profits derived therefrom, and the two sets of de- 
fendants asserted conflicting claims to the property 
and to the rents, the facts might sustain a bill of inter- 
pleader. But the complainant is out of possession ; he 
has no rents in his custody. He is therefore in no 
jeopardy from the conflicting claims of the defend- 
ants, and cannot call on them to interplead. Instead 
of admitting title in the two sets of claimants, and 
asking the court to decide between them, he sets up 
title in himself for the benefit of one set, and seeks re- 
lief against the other. To avoid these obstacles to the 
maintenance of the suit, the appellee insists that it 
can be maintained as a bill in the nature of a bill of 





interpleader. In support of this view, his counsel 
cites section 824 of Story’s Eq. Jur. (11th ed.), where 
it is said that ‘‘there are many cases where a bill in 
the nature of a bill of interpleader willlie by a party 
in interest to ascertain and establish his own rights, 
when there are other conflicting rights between third 
persons.’’ But in all such cases the relief sought is 
equitable relief. Mohawk, etc., Railroad Co. v. Clute, 
4 Paige, 384; Parks v. Jackson, 11 Wend. 443; McHeury 
v. Hazard, 45 N. Y. 580; Goodrick v. Shotbolt, Price 
Ch. 333; 1 Mad. Ch. Pr. 146, 147. The authority cited 
by the appellee does not therefore aid the bill in this 
case, which is that of a party out of possession claim- 
ing the legal title to real estate, seeking to oust the 
parties in possession, who also claim the legal title, 
and compel them to pay over the rents and profits. 
This case is similar to the leading case of Hipp v. Babin, 
19 How. 271, in which Mr. Justice Campbell said: 
‘“*Whenever a court of law is competent to take cog- 
nizance of a right, and has power to proceed toa 
judgment which affords a plain, adequate, and com- 
plete remedy, without the aid of a court of equity, the 
plaintiff must proceed at law, because the defendant 
has a constitutional right to a trial by a jury.” See 
also Parker v. Cotton Company, 2 Black, 545; Grand 
Chute v. Winegar, 15 Wall. 373; Lewis v. Cocks, 23 id. 
466. Andthis objection to the jurisdiction may be 
enforced by the court sua sponte, though not raised by 
the pleadings or suggested by counsel. Killean y. 
Ebbinghaus. Opinion by Woods, J. (See 18 N. W. 
Rep.—Eb.) 

[Decided March 3, 1884.] 


INJUNCTION—PENDING APPEAL—WHEN NOT ISSUED. 
—lIf suits in State courts go on and judgments are 
rendered, there is a way in which decisions overruling 
defenses, set up under sections 4283-6 of R.S., may be 
brought here for review, and the errors, if any, cor- 
rected. In view of these facts we are not inclined to 
use the extraordinary writ of injunction to stay pro- 
ceedings in suits begun in the State courts before the 
appellants filed their libel in the District Court, simply 
because of the expense that will be consequent upon 
trials pending the appeal. If we have the power it 
should not be used ina doubtful case, and after two 
judgments below denying the relief, unless the rea- 
sons are imperative. Parcher vy. Cuddy. Opinion by 
Waite, C. J. 

[Decided March 10, 1884.] 


BANKRUPTCY—ORDER REJECTING CLAIM — JURIS- 
DICTION.—This court has no jurisdiction tu review a 
judgment of the Circuit Court, rendered in a proceed- 
ing upon an appeal from an order of the District 
Court rejecting the claim of a supposed creditor 
against the estate of the bankrupt, and for the reason 
that a proceeding to prove a debt is part of the suitin 
bankruptcy, and not an independent suit at law orin 
equity. Such being the nature of the proceeding, it is 
a matter of no consequence whether the appeal from 
the District Court to the Circuit Court was taken by 
the creditor or the assignee, for it has always been 
held that this court has no control over judgments or 
orders madefby the Circuit Courts in mere bankruptcy 
proceedings. Wiswall v.Campbell, 93 U. S. 347. Leggett 
y. Allen. Opinion by Waite, C. J. 

[Decided March 10, 1884.] 


MUNICIPAL CORPORATION — BRIDGE CONNECTING 
TWO COUNTIES—LIABILITY OF ONE FOR WHOLE COST— 
AMENDING PETITION TO GIVE JURISDICTION.—(1) A 
bridge was constructed over a stream dividing two 
counties; the contract for building was made by one 
county only, it cannot under the Kentucky statute 
(art. 16, ch. 28, §1; and §§ 36-8, ch. 94, art. 1Gen. St.) 
be relieved from its obligation because the other 
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county had not formally authorized the work or con- 
sented to share the cost. (2) Atcommon law a bridge 
was & common highway, and the county was bound to 
repairit. Reg. v. Sainthill,2 Ld. Raym. 1174; 3 Salk. 
76; Rex. v. Kent, 2 East, 342. Under the statute of 22 
Henry, 8, which has been held to be merely declara- 
tory of the common law, when part of a bridge hap- 
pened to be in one shire and the other part in another, 
the respective shires were bound to repair within their 
respective limits. Woolrych on Ways, 200. But when 
a bridge which crossed a river dividing two counties 
was maintained by one of the counties, under the 
statute of 23 Henry, 8, it was held that under the same 
statute it wascompellable to repair the highway as a 
part of the bridge for a distance of three hundred feet 
from each end of the bridge, although one end was in 
another county. Rex v. Inhabitants of Devon, 14 
East, 477. Itis therefore clear that at the common 
law a county might be required to maintain a bridge 
or causeway across its boundary line, and extending 
into the territory of an adjoining county. The same 
rule prevails in this country. ‘A county is one of the 
territorial divisions of a State created for public po- 
litical purposes connected with the administration of 
the State government, and beingin its nature and ob- 
jects a municipal organization the Legislature may ex- 
ercise control over the county agencies, and require 
such public duties and functions to be performed by 
them as fall within the general scope and objects of 
the municipal organization.’’ Talbot v. Queen Anne’s 
Co., 50 Md. 245. It may even impose on one county 
the expense of an improvement by which it mainly is 
benefited, but in which the whole State is interested. 
County of Mobile v. Kimball, 102 U. S. 691. In the 
case of Agawam v. Hampden, 130 Mass. 528, it was 
said by the court that “it is well settled that the Leg- 
islature may enact that a particular road or bridge 
shall be a public highway, or may direct it to be laid 
out as such by county commissioners, and in either 
case may order the cost thereof, * * * as wellas 
the cost of maintaining it or keeping it in repair, to be 
paid either by the Commonwealth or by the counties, 
cities, or towne in which it lies, or which may be de- 
termined by commissioners appointed by the counties 
to be specially benefited thereby.’’ See also Norwich 
v. County Commissioners, 13 Pick. 60; Attorney- 
eneral v. Cambridge, 16 Gray, 247; Scituate v. Wey- 
mouth, 108 Mass. 128. It is therefore not open to ques- 
tion that the Legislature may, in its discretion, au- 
thorize or require one county to build, at its own ex- 
pense, a bridge or road across the boundary line be- 
tween it and another county. (3) Whena petition is 
amended by leave of the court the cause proceeds on 
the amended petition. If its averments show that 
this court has jurisdiction the jurisdiction will be 
maintained without regard to the original petition. 
It has been held by this court that after a case had 
been dismissed by it for want of jurisdiction, the 
pleadings being technically defective, the Circuit 
Court might allow an amendment so as to show the 
jurisdiction, and on a decree newly rendered the case 
might be again brought to this court. Jackson v. 
Ashton, 10 Pet. 480. Washer v. Bullit Co. Opinion by 
Woods, J. 
[Decided March 3, 1884.] 


———_——— 


NEW JERSEY COURT OF ERRORS AND SU- 
PREME COURT. 
MARRIAGE—HUSBAND AS WIFE’S AGENT—JOINED AS 
DEFENDANTS—LIABILITY OF WIFE.—In a suit upon a 
contract with a married woman for services prior to 
January 2, 1875, the husband and wife must be joined 
as defendants. When a husband and wife are living 








together, and she hires servants to purchase articles 
for domestic use, the law imparts to her the character 
of agent and regards him as the principal debtor. She 
may contract as principal, but in order to charge her 
there must be an express contract on her part to pay 
out of her separate estate, or the circumstances must 
be such as to show clearly that she assumed the indi- 
vidual responsibility for payment exclusive of the lia- 
bility of the husband. Wilson v. Herbert, 12 Vr. 455. 
Dunn v. Raynor. Opinion by Van Syckel, J. (Sup.) 
(Decided Feb., 1884.] 

MUNICIPAL CORPORATION—SURFACE WATER—DIVER- 
SION—LIABILITY FOR COLLECTING.--The authorities 
are quite uniform in holding that no responsibility at- 
taches for damage done by the diversion of surface 
water by the public authorities where the diversion is 
merely incidental to and occasioned by the making or 
alteration of street grades. The injury complained of 
here is not that consequent upon the alteration of 
grades, but flows from a scheme put into execution by 
the municipal authorities by which the water is pre- 
vented from following the grades of the streets. By 
means of artificial ducts or channels the surface water 
over a large district is carried away from where it 
would otherwise be discharged and made to pour upon 
the complainant’s lands. Thus what is styled the com- 
mon enemy, which every proprietor must resist as best 
he may, is invested with accumulated volume and 
force and thereon upon one in ease of all others. The 
effect of this application of the doctrine, as the chan- 
cellor well says, would be tocondemn private property 
to public use without compensation. In Massschusetts 
there are cases denying a right of action to the indi- 
vidual under such circumstances, but there is a public 
statute provides that when any owner of land adjoin- 
ing a highway shall sustain any damage im his prop- 
erty by reason of any raising, lowering or other act 
done for the repairing of such way, he shall have com- 
pensation therefor, to be determined by the selectmen 
of the town. Although the rule adopted in New York 
accords with that of our Supreme Court in the Durkes 
case, the Court of Appeals in New York in Noonan v. 
City of Albany, 79 N. Y. 470; 35 Am. Rep. 540, distin- 
guished the case where, by means of artificial struc- 
tures in the streets, the surface water of a large terri- 
tory was collected and discharged on the premises of 
the plaintiff, and held that an action would lie for the 
consequent injury. Unless the right of municipali- 
ties is limited to this extent there would be nothing 
to restrain them from constructing sewers by which 
the concentrated surface water of an entire city would 
be cast upon the premises of any proprietor that might 
arbitrarily be selected to bear the burden. The cases 
furnish no authority for such an invasion of property 
rights without making due reparation. Field v. Town- 
ship of West Orange. Opinion by Van Syckel, J. (Er.) 
(See 11 Am. Rep. 126; id. 169.—Ep. 

[Decided Nov., 1883.] 
Eee 
SUPREME COURT ABSTRACT. 
JULY TERM, 1883,* 


KANSAS 


RECEIVER—RIGHT TO INTERVENE—DISCRETIONARY 
WITH CouRTS.—Where a suit is commenced against an 
insolvent corporation to foreclose a mortgage executed 
by the corporation, embracing a large amount of his 
property, and thereafter in an action brought bya 
creditor against the corporation, a receiver of the real 
and personal property of the corporation is appointed, 
with the qualification that he was not to interfere with 
the possession of the mortgaged property of the corpo- 
ration, or with the corporate records of the company, 
and such receiver makes application to the court ap- 
pointing him to be permitted to be made a party de- 





*Appearing in 30 Kansas Reports. 
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fendant in the foreclosure suit, and for leave to file an 
answer to the effect that the mortgages and bonds de- 
scribed therein were made without consideration and 
for the purpose of defrauding the creditors of the com- 
pany, held, as the receiver is the officer of the court, he 
had no absolute right to have his application granted. 
His motion was addressed to the discretion of the 
court, and being denied, the Supreme Court will not 
interfere under the circumstances of this case. Sav- 
ings Bank v.Simpson, 22 Kans.414; Kerr on Receivers, 
215; Swavey v. Dickon, 5 Sim. 629; 6 Ves. 287; Danf. 
Ch. Pr. 439; Dunlop v. Ins. Co., 74 N. Y. 145; 12 Hon, 
627. Under the rules of chancery even a receiver could 
not defend an action which was brought against him 
without the sanction of the judge. Swavey v. Dickon, 
supra; 6 Ves. 287; Kerr on Receivers, supra; Danf- 
Ch. Pr., supra. Fatrick v. Eells. Opinion by Hortow 
C. J. 

NEGLIGENCE—WHEN EMPLOYEE NOT PASSENGER— 
KNOWLEDGE OF DANGER--CONTRIBUTORY NEGLIGENCE. 
—Where the plaintiff was in the employ of the railroad 
company, painting depots, bridges, tanks and switches 
ulong the line of the road, and was transported over 
the road to discharge the duties of his employment in 
asmall steam car used only by the officers and em- 
ployees of the railroad company, which car was pro- 
pelled by steam, and was something after the shape of 
a hand-car, held, that plaintiff was mereiy an employee 
of the railroad company, riding upon the road in the 
steam hand-car in consequence of his employment and 
as an employee, without paying any fare; therefore he 
was not a passenger within the true sense of that term 
nor entitled to the rights of a passenger. Sher. & Redf. 
on Neg. 101-127; 1 Redf.on Rys.520-537; RailwayCo.v. 
Nichols, 8 Kas. 505; Railway Co. v. Salmon, 11 id. 85. 
(2) The plaintiff offered evidence tending to prove that 
he was injured by the car jumping from the track, 
caused by the carelessness of the company in using de- 
fective wheels, in this, that the flanges of the wheels 
were not as deep as the wheels of other cars, and that 
the wheels were worn flat. It did not appear that the 
plaintiff rode upon the car under any special orders of 
the company, or made any report of the alleged de- 
fects to the company, or to any of its officers, or that 
he had any promise or assurance of the company that 
it would remedy the defects in the wheels of the car, 
or provide new wheels, and before the injury com- 
plained of the defects in the wheels, if any existed, were 
plainly visible, and the plaintiff not only had full op- 
portunity to acquire knowledge of the condition of the 
wheels, but must have known their condition. Held, 
that even if the defects existed in the wheels the com- 
pany was not liable to the plaintiff, because he must 
be held to have either voluntarily run the risk of being 
injured, or to have been guilty of contributory negli- 
gence. Woodley v. Railroad Co., 2 Exch. Div. 348; 21 
Eng. R. 506; Kielly v. Mining Co., 3 Sawy. 500; Hay- 
den v. Manufacturing Co., 29 Conn. 548; Railroad Co. 
v. Kinney, 58 Ga. 485; Lumley v. Caswell, 47 Iowa, 159; 
Railroad Co. v. Monroe, 85 Ill. 25; Coal Co. v. Reed, 6 
Cent. L. J. 275; Artman v. Railroad Co., 22 Kans, 299. 
McQueen v. Chicago. Opinion by Horton, C. J. (S8.C., 
1 Pac. Rep. 139; 18 W. Dig. 505.—-Ep.) 

FRAUD—BONA FIDE PURCHASER—NOTICE OF FRAUD- 
ULENT INTENT.—Where a creditor purchases of his 
debtor a stock of goods and merchandise of different 
classes, and easily separable, of the value of $2,350, 
$1,600 of which he pays by the surrender of notes held 
by him against the debtor, and the remainder of $750 
in money, and the debtor transfers all his goods and 
merchandise with the direct intention to defraud, hin- 
der and delay his other creditors, the purchase by the 
creditor cannot be upheld if he is cognizant of and 
privy to the fraud of the debtor which he intended to 
perpetrate upon his other creditors. Little v. Eddy, 





14 Mo. 160. See also Wallach v. Wylie, 28 Kans. 138 
If in the transaction the creditor had no actual knowl. 
edge of the fraud or notice of the fraudulent design of 
the debtor, yet if the circumstances surrounding his 
purchase were such as would put a prudent man upon 
inquiry, which if prosecuted diligently would disclose 
the fraud, he cannot be deemed a bona fide purchaser 
in good faith. Phillips v. Reitz, 16 Kans. 396; Baker 
v. Bliss, 39 N.Y.70. McDonald v. Gaunt. Opinion by 
Horton, C.J. (S.C., 2 Pac. Rep. 871. See 45 Am. 
Rep. 185.—Ep.) 


CONTRACT—LABOR AND SERVICES IN FAMILY—WHEN 
MAY RECOVER.—Where a step-granddaughter, after 
her marriage, remains in the family of her step-grand- 
father as before, performing her share of the ordinary 
labors of the household, and receives in return her 
maintenance and the comfort and protection of the 
family, the law will not imply a contract for services 
rendered. Ayres v. Hull, 5 Kans. 419. But where the 
step-granddaughter marries, and no longer continues 
to live as a member of the family of the step-grand- 
father, and the latter boards with her and her husband 
for several years, and during all this time she does the 
washing, ironing and mending of clothes for the step- 
grandfather, and nurses, waits upon and takes care of 
him, upon an understanding between them that she is 
to have a reasonable compensation for such services, 
in an action instituted therefor she is entitled to re- 
cover. Ensey v. Hines. Opinion by Horton, C. J. 
(See 36 Am. Rep. 254; 45 id. 394; 14 Alb. L. J. 4.—-Ep.) 

——_>___—_—- 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

JUDGMENT—SHOULD BE INDEXED—ACTUAL NOTICE 
SUPPLIES DEFECT.—Where a judgment against a firm 
is docketed and indexed in the firm’s name, without 
naming or giving any sufficient designation of the per- 
sons constituting that firm, by the addition of the 
Christian names, held a valid objection, when made by 
subsequent lien creditors without notice. Ridgway, 
Budd & Co.’s Appeal, 3 Harris, 181; York Bank’s Ap- 
peal, 12 Casey, 458; Smith’s Appeal, 11 Wright, 128; 
Hutchinson’s Appeal, 11 Norris, 186. It was the duty 
of the plaintiff to see that his judgment was properly 
entered and indexed, so that it might give construe 
tive notice to subsequent purchasers and lien credi- 
tors, and his recourse for an improper entry was 
against the prothonotary. Actual personal notice of 
the judgment to subsequent purchasers and lien credi- 
tors, before their rights attach, will supply such de- 
fective entry and index as tothem. Smith’s Appeal, 
11 Wright, supra. Hamilton’s Appeal. Opinion by 
Clark, J. (See 45 Am. Rep. 189, 190.—Eb.) 
[Decided Oct. 1, 1883.] 


CORRESPONDENCE. 


TABLES OF VALUE OF INCHOATE DOWER. 


Editor of the Albany Law Journal: 

In answer to the communication of Mr. J. C. Levi, 
in your issue of May 3, I call attention to a table of 
the present value of the inchoate dower of a married 
woman, compiled by Professor Bowditch, adopted by 
the Kentucky Court of Appeals, in Lancaster v. Lan- 
caster, 78 Ky. 198 (1879), and printed with that case. It 
is believed to be strictly accurate, and its use is per- 
fectly plain and simple. 

Wm. REINECKE. 

LovIsvILuE, Ky., May 5, 1884. 


[See also Colby on Surplus Moneys on Mortgage 
Sales, p. 76.—Ep. Aus. Law Jou, ] 
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Gowns. 
Editor of the Albany Law Journal: 


Ihave wondered that in favor of gowns no one has 
suggested the simple and obvious argument of fitness. 
“G. 8. P. S.”’ and others obstinately continue to be re- 
minded of monarchical forms, priests, etc., but why 
does not a soldier’s uniform yet more painfully remind 
them of a military despotism ? 

There was atime in our history when policemen, 
firemen, brakemen, coachmen and others could not be 
induced to wear uniforms. Whenever men of a par- 
ticular class adopt a distinctive dress, would ‘*G. 8. P. 
8.” hold that this was a step backward? 

The gown gets its fitness from a suggestion of com- 
plete bodily repose, a natural accompaniment of the 
calmest deliberation. 

These reflections are offered merely for the consola- 
tion of ““G. 8S. P.8.,” for surely the custom does not 
suffer from any argument advanced in this letter. 

R. W. G. WELLING. 


RAILROAD PASSES TO.MEMBERS OF THE LEGISLA- 
TURE. 


Editor of the Albany Law Journal: 


In many States of the Union, as soon as the senators 
and representatives to their several legislatures re- 
ceive their certificates of election, the heads of the nu- 
merous and powerful railroad corporations prepare for 
each and all of them either annual passes or passes 
which continue during the session of the Legislature. 

Now ought such a state of things be allowed to exist ? 
What are such passes issued for? Can it be to secure 
just and impartial laws? 

Suppose any man had a case in court, just about to 
be tried before a jury of twelve men, and he boldly or 
otherwise approached these jurors and presented each 
a dollar without any explanation, would not such a 
proceeding be a sufficient warrant, in the presiding 
judge, to set aside a verdict rendered in such a case? 
Would it not be tacitly buying such jury? 

Now do not members of the Legislature, 
who rarely or never receive passes when they are 
not members, have all the appearance of being bought 
or bribed by receiving such favors, for during the ses- 
sion should a piece of legislation come up affecting 
such or such a railroad, would it not be reasonably ex- 
pected that such members would, from the natural in- 
firmity of human nature, lean toward favoring such 
and such corporation ? 

It is often asked: Does anybody expect that a man 
will forfeit his reputation for a pass on a railroad? 
But why then give him a pass? and why receive it? It 
is given for sume object. Now what is that object? Is 
it a mere compliment to the man who is lucky enough 
to be elected? What does the president of the ‘* Uni- 
versal Central Railroad’ care about the election of 
Jefferson Batkins, of Cranberry Centre? 

The plain fact is that they want his vote should any 
measure come up in the interest of the railroad, and 
that is all there is about it. 

In Massachusetts in vain have been the repeated at- 
tempts to interpose a legislative interdict against such 
passes. When it is introduced it is either laid on the 
table, indefinitely postponed or referred to the next 
General Court, but the members want their present 
passes until they get home. 

As an illustration of a fact we will refer to a caucus 
in a town in Massachusetts. Some years ago a gentle- 
man arose, and with a sanctimonious face moved that 
our representatfve in the Legislature be instructed not 
to accept a pass from a railroad, and accompanying bis 
motion with a fair argument against the propriety of 





receiving it. But how did this man turn out in his 
future experience in this matter? Why two years af- 
terward he was accidentally elected to the General 
Court, and he received a pass, and used it through two 
sessions, and when asked why he did so, his reply was, 
“Tt is the custom.”’ 
E. 8. WHITTEMORE. 
SANDWICH, Mass., 1884. 


FARNSWORTH V. Woop. 
Editor of the Albany Law Journal: 


Your contributor “ J. S. W.,’’ in the number of your 
journal of this date, in his article upon ** Receivers of 
Corporations; Right to Sue Stockholders for Unpaid 
Subscriptions,” refers to the case of Farnsworth v. 
Wood, 91N. Y. 313, as seemingly overruling the cases 
which have held that the right to collect unpaid sub- 
scriptions of stockholders to corporations passes to a 
receiver thereof. In this he isin error. The cases are 
not antagonistic. 

In Farnsworth v. Wood the action was brought 
against the stockholders because of a violation of sec- 
tion 10 of the General Manufacturing Act by reason of 
the capital stock not having been duly paid in in cash, 
and a certificate of such payment duly made and re- 


‘corded, as provided for in that and the following sec- 


tion. 

By section 24 of such act creditors could not com- 
mence an action to enforce the personal Jiability pro- 
vided for in section 10, among others, unless the debt 
were of the kind mentioned in section 24, nor unless a 
suit had been commenced against the company within 
a year, etc. 

The action of Farnsworth v. Wood was not brought to 
collect unpaid subscriptions, but on the contrary, was 
an action of a totally different nature, brought against 
the stockholders, because the provisions of the tenth 
section had not been complied with; and the receiver 
brought the action as representing the creditors of the 
company, not for the purpose of recovering unpaid 
subscriptions of stockholders to the capital stock, but 
to recover from stockholders the amount of the debts 
due the several creditors of the corporations who had 
complied with the conditions of section 24, up to an 
amount equal to the amount of the capital stock held 
by the stockholders respectively. A careful perusal of 
the Farnsworth case will show that there is no over- 
ruling of past cases as to actions to recover unpaid 
subscriptions by a receiver, nor is there any inconsist 
ency in the Farnsworth case with the cases upon that 
subject. 

Yours, 
A. B. 

ALBANY, May 10, 1884, 


Editor of the Albany Law Journal: 


Your correspondent ‘J. 8. W.’’ has discovered a di- 
lemma in which the Court of Appeals has placed him 
by its decision of Farnsworth v. Wood, 91 N. Y. 313, 
and ‘sincerely hopes all will concur in overruling 
Farnsworth v. Wood as soon as opportunity is off- 
ered.” 

We submit that the dilemma is of his own, and not 
of the court’s making. Farnsworth v. Wood does not 
decide that a receiver of a manufacturing corporation 
cannot maintain an action to recover from stockholders 
their unpaid subscriptions. 

No such question was in the case. It simply decides 
that the statutory liability of stockholders can be en- 
forced by those creditors only who have claims which 
the statute makes enforceable against the stockholders, 
and that the right to enforce them never was the prop 
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erty of the corporation, and therefore never became 
vested in the receiver. 
ALBERT SMITH. 
Troy, N. Y., May 10, 1884. 


ETERNAL VIGILANCE. 
Editor of the Albany Law Journal: 


To my statement in the JouRNAL of April 19 prox., 
that Victor Hugo is the author of the expression, 
“ Eternal vigilance is the price of liberty, and that the 
expression may be found in his ‘‘ Les Miserablea,”” you 
reply that ‘‘ the expression is a great deal older than 
** Les Miserables.’’ In the JouRNAL of May 10 inst. I 
find that W. F. Warner, of Waverly, Tioga county, 
N. Y., says that you are right in your conclusion that 
the author of said expression “is unknown.” In his 
** Les Miserables”’ Victor Hugo uses said expression 
without quotation marks, and unless you or Mr. War- 
ner or some other person can tell us what author used 
the expression prior to the production of ‘‘ Les Misera- 
bles,” what right have you to ask the readers of your 
valuable journal to withhold from that eminent 
Frenchman the credit of being the author of this justly 
celebrated expression ? 

Very truly yours, 
Cyrus A. PEAKE. 

Yonxers, N. Y., May 12, 1884. 


[We derive our “right” from prior use. We 
knew the expression before ‘“ Les Miserables” was 
written. Mr. Bartlett, in the last edition of his 
“Familiar Quotations,” says the author is unknown. 
The following communication also shows that the 
expression is older than ‘‘ Les Miserables,”—Ep.ALB. 
Law Jour.] 


Editor of the Albany Law Journal : 


In Curran’s speech upon “The right of election of 
lord mayor of Dublin,’’ delivered before the lord lieu- 
tenant and privy council of Ireland in 1790 (Irish Elo- 
quence, 192), occurs this; “lt isa common fate of the 
indolent to see their rights become a prey to the act- 
ive. The condition upon which God had given liberty 
to man is eternal vigilance; which condition if he 
break, servitude is at once the consequence of his crime 
and the punishment of his’guilt.’’ [have never dis- 
covered “ Eternal vigilance is the price of Liberty’ in 
any thing earlier. Has any of your readers? 

The speech is not in the American edition of Cur- 
ran’s speeches. 

Yours, 
N. C. Moak. 
-ALBANY, N. Y., May 12, 1884. 





NEW BOOKS AND NEW EDITIONS. 


West Coast REPORTER. 


Issued in weekly parts, containing all the decisions as fast as 

| filed, of the following courts: United States Circuit and 
District Courts of California, Colorado, Nevada and Ore- 
gon, and the Supreme Courts of Arizona, California, Col- 
orado, Idaho, Montana, Nevada, New Mexico, Oregon, 
Utah, Washington, and Wyoming; also Legal Essays and 
Editorial Notes, Editors, John Norton Pomeroy, LL. D. 
Carter P. Pomeroy. Vol. 1, January-February, 1884. A, 
L. Bancroft, San Francisco, 1884. Pp. 949. 


This volume contains 272 cases, one more than the 
Pacific, excluding Kansas. But of the 272 cases, 29 are 
United States Circuit and District, making the vol- 
ume to thatextent a Federal Reporter. It also con- 


tains a series of articles by Professor Pomeroy, one of 





the editors, on the West Coast Doctrine as to Ripar- 

ian Rights, the merits of which teed no recommenda- 

tion, the name of John N. Pomeroy carrying with it 
sufficient indorsement. The index contains double 
the number of pages of that of the Pacific, which of 
necessity makes the contents more accessible. It is 
well printed and bound in half sheep. 

PacrFic REPORTER. 

Containing all the decisions of the Supreme Courts of Califor- 
nia, Colorado, Kansas, Oregon, Nevada, Arizona, Idaho, 
Montana, Washington, Wyoming, Utah and New Mexico, 
December 27, 1883—January 31, 1884, Vol. 1, Saint Paul, 
1884; West Publishing Co. Pp. 946. 


In this volume covering the short period of one 
month, there are reported 513 cases, of which 242 are 
of the Kansas Supreme Court, which State is not in- 
cluded in the West Coast Reporter. The price of sub- 
scription ($5) places the reports of 12 States for a year 
at the command of every lawyer in the country. Even 
the ** briefless barrister’? would hardly miss, and he is 
a niggard indeed who finds fault with it. With 
others we cannot see how the thing is done; but of 
that consideration the profession will think little and 
care less. It is printed similarly to the Northwestern, 
and is well bound, but heaven’s first law was forgotten 
when the lower title was arranged. 


———————— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, May 9, 1884: 

Judgment affirmed with costs—Johnson v. Meeker; 
Ellis vy. Phenix National Bank; Burnap vy. National 
Bank of Potsdam; Powers v. Benedict.——Orders of 
General and Special Terms reversed and motion va- 
cating order of arrest granted, with cost of appeals to 
Genera] Term and to this court and $10 costs of the 
motion—JMorris v. Talcott.——Judgment reversed, new 
trial granted, costs to abide the event—Cornell v. Cor- 
nell.—Judgment of General Termand Oyer and 
Terminer reversed and new trial granted—People v. 
Casey.—Judgment affirmed without costs in this 
court—Haight v. Brisbin.— Ordered: That this 
court takea recess from this date to Monday, the 
second day of June, 1884, then to meet at the Town 
Hall in the village of Saratoga Springs and proceed 
with the call of the present calendar. 

—\_»>______— 


NOTES. 


PHYSICIAN testifying in Ea parte Gitstrap, 14 
Tex Ct. App. 240, said that by ‘‘ sedentary life”’ 
he understood ‘“ one free and retired from excitement; 
one in the country ona sheep or stock ranch, where he 
could hunt and fish and have proper diet and medi- 
cine.”” This seems a rather novel definition, but 
some kinds of fishing are sedentary.——The conflict 
between the opponents and advocates of codification 
continues to wage in New York with unflagging zeal. 
The latest contribution to the code controversy is the 
“reply of Messrs. Field, Swayne, Arnoux, Yeaman, 
Opdyke, Milburn, Frankenheimer and Foster to the 
briefs which Messrs. Carter, Matthews, Hornblower, 
Adams and Dwight have submitted tothe Judiciary 
Committee of the two Houses in opposition to the 
Civil Code.’’ The reply contains “ specific answers to 
specific objections ’’ in detailof the opponents of the 
code. The most interesting part of the pamphlet is 
the article on ‘‘Codification,”’ taken from the ALBANY 
LAw JOURNAL and that entitled “Instances in which 
the Civil Code has anticipated decisions of the Court 
of Appeals.” — Cincinnati Law Bulletin. 
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CURRENT TOPICS. 





UR Legislature have at last very cleverly got 
rid of the Code for the present by putting it 
in commission, which contrary to naval usage, 
means laying it up for repairs. They have with al- 
most absolute unanimity passed a bill for the ap- 
pointment of a commission to revise it, and report 
as to what repairs it needs, The Code as at present 
proposed is the work of a commission to revise the 
laws, and if commissions to revise commissions are 
to be the order of things there will be no end of 
delay. To make sure of faithful and efficient ser- 
vice by the commission, the commissioners are to 
have no pay. A senator had the impudence to in- 
form us that the bill could not have been ‘‘ got 
through” it it had not been agreed that it was to 
cost nothing. Why should lawyers be called on to 
work for the State for nothing? Legislators 
scruple not to squander millions on the huge, ugly, 
dark, gloomy, inconvenient and inadequate new 
capitol, but when it comes to revising the laws of 
the people, this must not cost any thing -—— the 
poor people will not submit to such extravagance. 
We can tell that senator that he and others of his 
way of thinking will be ‘‘ got through ” with, with- 
out the appointment of revising commissions, if 
they do not mend theirsvays. But now that we have, 
or are to have a commission, let us hope some law- 
yers will be found rich enough and good-natured 
enough and public spirited enough to give the 
Code a thorough examination, and patiently to 
hear all who wish to attack or defend it, and to 
bear up as well as they may under the same old 
threadbare arguments, from Mr. Carter with his 
marine adjuster, and Professor Dwight with his 
nautilus, on the one hand, to Mr. Field with his 
calm persistency a generation old, and Mr. Frank- 
enheimer with his pitiless exposures of the uncer- 
tainty of our laws on the other. Then perhaps we 
may have a report next winter, and then more 
pamphlets from the same old opposers, who are as 
omnipresent as ‘‘old truepenny” under the stage, 
and are the cause of just about as much ‘‘ swearing.” 
Meantime, we advise the pamphleteers, and the com- 
missioners that are to be, and the legislators who 
are and who are not to be, to read, ponder, and 
digest the seventeenth section of the first article of 
the Constitution of this State, which commands 
that the whole body of the law of this State shall 
be reduced into a written and systematic code, 


Speaking of pamphlets on the Code reminds us 
that there is one in preparation which will make 
Mr. Carter sorry, and his pamphlet appear a sorry 
performance. 


Vor. 29— No. 21. 





The outcome of the assault on Judge Reid in 
Kentucky has been most terribly tragical. The 
case may be stated thus: “ A ruffian—we blush to 
say, a lawyer — publicly assaults and beats a judge 
on account of a decision against him; a highstrung 
wife nags the judge to sally out and kill his assail- 
ant, and two-thirds of the community, barbarous as 
Fejee islanders, loudly echo the demand; the vic- 
tim, being a gentleman, a law-abiding citizen and 
a christian, for a while bravely bears up against the 
clamor, but finally stunned and stung into madness 
is driven to take his own life. This is better than 
to murder his assailant, but there is one thing that 
would have been better yet, namely, to put about a 
thousand miles between himself and such a vixen 
of a wife and such a horde of barbarian and assassin 
neigbors, and go on living. If a man is in the 
midst of fire, and can get out, but will not, 
he must be a fool indeed. The blue-grass chiv- 
alry of Kentucky have dogged to death a man 
of whom they were not worthy, and no doubt they 
feel proud of it. There will be more swearing and 
whisky drinking and cleaning up of shot-guns than 
ever, and any number of high-toned generals, and 
colonels and majors will be anxious to take to wife 
such a spartan widow. Possibly they will elect the 
judge-beater in place of his victim, We re- 
gard this tragedy as the most disgraceful 
stigma that has been fixed on any portion 
of our country in many a day, and we are 
glad to see that the Kentucky Law Journal and 
Reporter had the courage and manliness to write as 
follows on this subject, even before the sad last act 
in the drama: ‘‘ But there seems the oddest dispo- 
sition in this community to leave the settlement of 
such affairs to the prowess of the individuals con- 
cerned. Any appeal to the law for reparation is 
considered as a confession of weakness. It is true 
that the indignity to which Judge Reid has been 
subjected cannot be overestimated, but for this very 
reason the magnitude of the offense demands repar- 
ation from the law, yet one will hear it said the 
outrage is too great a matter to be left to the law. 
The sufferer must right himself. The law is not 
strong enough. His own greater powers are called 
for. Could there be greater presumption, or a sen- 
timent more characteristic of a barbarous people 
where law is weak and individuals strong? The 
law should be stronger than any ten, than any one 
hundred men. But it is said this strength of the law 
is mere theory. We know in fact that law is weak, 
and the chances of escape for the culprit are many, 
and punishment, even if administered, is inade- 
quate. That is indeed true, but the only mode of 
strengthening the law is that all should look to it, 
and rely on it— great and obscure, strong and 
weak alike. When it shall become the last and 
only refuge of all then it will develop the strength 
it ought to possess. And as it becomes our only 
protection so it will become an adequate and suffi- 
cient one. This is the normal, healthy tendency of 
all civilized communities where the law is profess- 
edly supreme. If public sentiment demands any 
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thing else of a man than that he should look to the 
law to redress his wrongs it is lawless and wrong. 
It rises above the law, and it is time some one 
should come forward to oppose it, and restore it to 
that subjection to the law which is its proper place. 
To whom can we look for such resistance so right- 
fully as toa judge? There is no lack of physical 
courage in this community, but there is a most 
shocking want of moral courage on this particular 
question. All men condemn a resort to.brute force, 
yet none dare restrain himself from resorting to it. 
All basely yield to a wrong-headed public sentiment 
instead of rising above, and bravely trying to guide 
it. Judge Reid has placed himself on this high 
plane, and we hope to see him receive that support 
at the hands of the community which the idea he 
represents, and his own past ability and worth, 
merit. Life is full of opportunities for the exhibi- 
tion of courage, where it will be both a noble and 
useful quality, displayed in the performance of 
duty in calmly facing the inevitable. Let it be re- 
served for such an occasion.” 


On the other hand, South Carolina is losing its 
chivalric spirit. The officers of justice persisted in 
trying to arrest that gallant murderer, Cash, so 
long in hiding, and in spite of the protection of his 
father, the old murderer and outlaw, because the 
young man showed fight in a lion-hearted manner, 
they actually peppered him full of bullets, and de- 
prived a jury of admiring fellow-citizens of the 
blessed privilege of acquitting him on the ground 
of insanity. There is only one thing more for them 
to do to render them wholly and eternally infa- 
mous, and that is, to arrest, and convict and hang 
the saintly old father. But seriously, we are glad 
to see South Carolina trying to abolish the Cash 
system, and we recommend Kentucky to imitate the 
example. 


‘* Eternal Vigilance” has at last had its reward. 
Mr. Evariste Moise, of New Orleans, informs us 
that ‘‘ Eternal vigilance is the price of liberty” is 
from Tom Paine’s ‘‘Common Sense.” Mr. Ben- 
ton C. Reede, of Wellsville, N. Y., also writes us: 
“A similar discussion in one of the public journals 
some years ago resulted in the conclusion that 
Thomas Paine first used the expression. Whether 
it appears in his writings of the time of the Ameri- 
can Revolution, or in those of a later date during 
the French Revolution I cannot say, not having 
time to examine. * * * Yet the expression 
may have been older than Paine.” 


Our readers will be greatly interested by a peru- 
sal of Mr. Wilder’s admirable paper on Trial of In- 
sanity by Jury, ante, 386. The oppressions of the 
Lunacy Laws have been the subject of recent com- 
ment in England in the cases of Mrs. Wilder and 
Mrs. Scott. The Solicitor’s Journal has a powerful 


appeal, in a recent issue, for awarding a jury trial 
in all cases of this kind, and comments in severe 





terms on the injustice of putting the imprisonment 
of the citizen within the discretion or caprice of two 
physicians. Quoting the language of the Transac- 
tions of the Social Science Association, of 1878, it 
says: ‘‘ What that fashion is has been publicly de- 
scribed already, and as the accuracy of the descrip- 
tion has never been impugned, even by the most 
thoroughgoing advocates of the present system, we 
venture to transcribe it here: ‘Two medical men, 
neither of whom need be, or ordinarily is, possessed 
of any special acquaintance with the subject of 
mental phenomena, have separate interviews with 
the victim, whom they may, and often do, then 
meet for the first time in their lives; they come, or 
may come, to this interview carefully primed as to 
the ‘delusions’ to which the ‘patient’ is subject; 
and their instructor must be a bungler indeed, or 
the case a singularly hopeless one, if sufficient can- 
not be elicited from some peculiarity of temper or 
manner to justify, or seem to justify the foregone 
conclusion desired. In accordance with this con- 
clusion a certificate is then signed, which sutflices to 
warrant the forcible arrest of the victim, and his 
removal toa house of detention (called a private 
asylum), from which his chances of liberation are in 
inverse proportion to the truth of the accusation — 
for such it is in effect—against him.” * * * 
The remedy for all this is simple, practical and effi- 
cient. The most atrocious criminal is not deprived 
permanently of his liberty until his case has been 
investigated before, and decided upon by a jury of 
his countrymen, and if no one would think of in- 
flicting permanent imprisonment without public 
trial as the result of crime, however flagrant and 
notorious, with what consistency can we apply to 
misfortune a rule which we consider too harsh for 
guilt?” It is a favorite theory of some of the most 
celebrated alienists that a large majority of the hu- 
man race —say three of every four—are more or 
less insane. This being so, one and a half, or so, 
of every two physicians must be more or less in- 
sane, and it is rather cruel to invest them with the 
power of incarcerating their fellow-madmen. 





NOTES OF CASES. 





N Hegerich v. Keddie, 32 Hun, 141, it was held 
that under the statute giving to the personal 
representatives of a deceased person a right of ac- 
tion for the negligent killing of such person, an 
action therefor may be maintained against the per- 
sonal representatives of the wrong-doer. The 
court said: ‘‘The proposition on the part of the 
defendant is that the action dies with the person 
causing the injuries. That this rule of law exists 
as to all other actions sounding in tort there can be 
no doubt. See 3 R. 8. (7th ed.), pp. 2394, 2395. 
With regard however to the statutes under which 
this action was brought a different rule prevails. 
The Court of Appeals, in the case of Whitford v, 
Panama Railroad Co., 23 N. Y. 465, 480, declared 
in reference to them that the action therein pro- 




















THE ALBANY LAW JOURNAL. 


403 











vided appeals to no common-law right, and rests 
upon no common-law principle, and that it is cre- 
ated by and derives all its vitality from the statute. 
This has been substantially reasserted in the case 
of McDonald vy. Mallory, 77 N. Y. 546, 550; 8. C., 
33 Am. Rep. 664. These authorities seem to estab- 
lish the proposition that the right of action under 
the statutes mentioned is to be considered without 
reference to the rules of the common law in rela- 
tion to actions of tort for injuries to the person. 
But it is not necessary to pursue this inquiry fur- 
ther, for the reason that in the case of Yertore v. 
Wiswall, 16 How. Pr. 8, it was decided by the Gen- 
eral Term that such an action survived, and could 
be maintained against the representative of the 
wrong-doer, because it was for the enforcement of 
a statutory right of property. The point seems to 
have been fully considered in that case, and to have 
been determined in favor of the right of action, as 
already stated. This case has not been overruled 
by the Court of Appeals in any reported adjudica- 
tion, and is regarded as controlling of the question, 
and to be followed until it is reversed by the court 
of last resort.” Daniels, .J., dissented. 





In Dinsmore v. Neresheimer, 32 Hun, 204, the de- 
fendant, a resident of this State, commenced an ac- 
tion against an express company in the Supreme 
Court of the District of Columbia, to recover the 
value of goods delivered for carriage upon a receipt 
limiting the carrier’s liability to a specified sum. 
The action was brought there to avoid the effect of 
the decisions of the courts of this State hold- 
ing such provisions valid, and to get the ad- 
vantage of the decisions of the District to the 
contrary. eld, that the prosecution of the action 
should be enjoined. The court said: ‘‘The de- 
fendants by informing the company of the value of 
their packages, and paying a corresponding increase 
for the risk of their carriage delivering them, 
might have secured a complete right of indemnity 
against the company for their loss. But they omit- 
ted to do that, and delivered one of the packages 
without any valuation whatever, and the other at 
the low valuation of $200. And to allow them to 
avoid the restraint of the contracts upon this sub- 
ject, and hold the defendant liable for the full 
value of the articles, in plain violation of their lan- 
guage, would be to perpetrate a successful fraud 
upon the company, as the facts have been made to 
appear, and it was to prevent the success of this at- 
tempt that the injunction in this case was issued 
and continued by the court. In support of the ap- 
peal it has been urged that this injunction was im- 
proper, and that upon the facts as they have been 
disclosed the law does not sanction the issuing of 
an injunction by the courts of one State to restrain 
the prosecution of actions in another State, or in 
the District of Columbia. But it is the province 
of a court of equity to prevent one party from tak- 
ing an unconscionable advantage of another, and 
when that may be attempted, to interpose and re- 





strain the success of the act by means of an injunc- 
tion, and when that advantage is sought through 
the instrumentality of a legal action, to restrain its 
prosecution, and subordinate the controversy to the 
control and determination of equitable principles. 
This view was taken and enforced by a comprehen- 
sive and able opinion of Lawrence, J., in Claffin v. 
Hamlin, 63 How. 284; and he also considered it in 
Reinach v. Meyer, 55 id. 283. In the Hrie Railroad 
Company v. Ramsey, 45 N. Y. 637, the same subject 
was before the Court of Appeals for its considera- 
tion, and it was determined that in a proper case, 
where equity required it should be done, an 
injunction might regularly issue from one court to 
restrain proceedings carried on in another. It is 
true the precise point presented by this appeal was 
not then directly before the court, but the principle 
on which its decision proceeded included a contro- 
versy of the nature of the present one. The princi- 
ple has been regarded and stated as elementary in 
its character that a court of equity should interfere, 
when sufficient equitable reasons are presented for 
doing so, to restrain the prosecution of an uncon- 
scionable action, although it may be pending in the 
courts of another State or country. Story’s Eq. 
Jur., § 899. This may be done without interfering 
with the proceedings themselves by controlling the 
conduct of the parties when they are subject to the 
jurisdiction of the court so interposing for the pre- 
vention of injustice.” Citing Carron Iron Co. v. 
Maclaren, 35 E. S. & Eq. 87; Dehon v. Foster, 4 
Allen, 545; Bank of Bellows Falls v. Rutland, etc., 
R. Co., 28 Vt. 470. 


In Bransom’s Adm’r v. Labrot, Kentucky Court of 
Appeals, March 13, 1884, appellee owning an un- 
fenced lot opening on a public street, on which lot 
children had been accustomed for years to play, 
piled up thereon a number of heavy timbers so care- 
lessly that one of them fell on appellant’s child and 
killed him instantly. Held, appellees are liable for 
willful negligence under the statute. The court 
said: ‘‘It is held that a party is guilty of negligence 
in leaving any thing ina place where he knows it 
to be extremely probable that some other person 
will unjustifiably set it in motion to the injury of a 
third person. 1 Add. Torts, 511. And said a 
learned judge: ‘It appears to us that a man who 
leaves in a public place along which persons, and 
amongst them children, have to pass, a dangerous 
machine, which may be fatal to any one who touches 
it, without any precaution against mischief, is not 
only guilty of negligence, but of negligence of a 
very reprehensible character, and not the less so be- 
cause the imprudent and unauthorized act of an- 
other may be necessary to realize the mischief to 
which the unlawful act or negligence of the defend- 
ant has given occasion.’ 89 Q. B. Div. 339. Coun- 
sel for appellees refers us to the following rule, laid 
down in the case of Hargraves v. Deacon, 25 Mich. 
1: ‘The owner of private grounds is under no obli- 
gation to keep them in a safe condition for the 
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benefit of trespassers, idlers, bare licencees or others 
who may come upon them, not by invitation, ex- 
press or implied, but for pleasure or to gratify their 
curiosity, however innocent or laudable their pur- 
pose may be.’ If this rule is to be interpreted so 
as to relieve the owner of private grounds from all 
or even reasonable care for the safety of those who 
without his invitation may come upon them, it is 
not a reasonable or humane rule, for the owner has 
no right to wantonly injure even an actual tres- 
passer. It however has no application to this case, 
for the lot upon which the lumber pile was placed 
had been for many years, by license of the owner, 
used as a passway by the public and a playground 
by children, and even if appellees were lawfully in 
possession of the entire lot, still the transfer of that 
possession by the owner to him did not necessarily 
operate as a revocation of the license, or make those 
going on it, without notice of such revocation, 
even technical trespassers, especially as the lot con- 
tinued uninclosed, * * * It is a reasonable and 
necessary rule that a higher degree of care should 
be exercised toward a child incapable of using dis- 
cretion commensurate with the perils of his situa- 
ation than one of mature age and capacity. Hence 
conduct which toward the general public might be 
up to the standard of due care may be gross or will- 
ful negligence when considered in reference to chil- 
dren of tender age and immature experience. 
While therefore the owner of land is not bound to 
provide against remote and improbable injuries to 
children trespassing thereon, there is a class of cases 
which hold owners liable for injuries to children, 
although trespassing at the time, when from the 
peculiar nature, and open and exposed position 
of the dangerous defect or agent, the owner should 
reasonably anticipate such an injury to flow there- 
from as actually happened. In such case the ques- 
tion of negligence is for the jury. 1Thomp. Negl. 
304-5, and numerous authorities cited; Mullaney 
v. Spence, 15 Abb. Pr. (N. 8.) 319; Kefe v. Mil- 
waukee R. Co., 21 Minn. 207; and Koons v. St. Louis 
R. Co., 65 Mo. 592; Whirley v. Whitman, 1 Tead, 
610.” This seems contrary to Gillespie v. Mc Gowen, 
100 Penn. St. 144; 8. C., 45 Am. Rep. 365; but is 
supported by Nagel v. Mo. Pac. Ry. Co., 75 Mo. 653; 
8. C., 42 Am. Rep. 418; Hvansich v. G. C. and 8. 
FP. Ry. Co., 57 Tex. 126; 8. C., 44 Am. Rep. 586, 
both turntable cases. See note, 40 Am. Rep. 667. 





SURETIES ON OFFICIAL BONDS. 

NE of the most important branches of jurispru- 
dence at the present day is that which relates to 

the liability of sureties upon the official bonds of public 
officers under the various circumstances in which the 
question is constantly being presented. The courts in 
interpreting the contracts of sureties in this class of 
cases and in determining their liability upon these in- 
struments have somewhat departed from the rules 
which obtain with reference to the construction of 
the contract of a surety in other cases. This departure 
has been almost uniformly unfavorable to the surety. 
To consider whether the distinction is based upon any 








real difference between the two cases, or whether it 
merely has its foundation in considerations of public 
policy, is not the purpose of this article; nor is it in- 
tended within the circumscribed limits of a short re- 
view of the authorities, to discuss the wisdom or justice 
of such a distinction. The sole object of the writer is 
to collate the cases, and state as briefly as the nature 
of the subject will permit what rules appear to have 
been established by them. One principle must be con- 
sidered as settled beyond any possibility of doubt. It 
is this: Where the nature of the office is not changed, 
the surety on an official bond of a public officer is not 
discharged from liability for the faithful discharge by 
the officer of the duties which were incumbent on him 
atthe time of the execution of the bond, although 
other and different duties have been by law subse- 
quently imposed upon him. Whether the surety will 
be responsible for the faithful performance of the new 
duties will be considered hereafter. Under certain 
circumstances it will be seen that he is responsible, 
thongh the authorities on this point are somewhat 
conflicting, But the principle that he nevertheless 
remains liable for the failure of the officer honestly to 
perform the old duties is sustained by an undisturbed 
current of decisions in this country. Board of Super- 
visors of Monroe Co. v. Clark, 92 N. Y. 391; Gaussen v. 
Uniied States, 97 U.S. 584; White v. Fox, 9 Shepley 
(Me.), 341; Colton v. Morgan’s Adm’rs, 12 B. Mon. 278; 
Mooney v. State, 13 Mo. 7; Bartlett v.Governor, 2 Bibb 
(Ky.), 586; United Stutes v. Kirkpatrick, 9 Wheat. 720; 
Commonwealth v. Holmes, 25 Gratt. 771; Hatch v. In- 
habitants of Attleborough, 97 Mass. 533. 

The next question which suggests itself is as to the 
extent of the liability (if any) of the surety for new 
duties which are imposed by law upon the officer sub- 
sequently to the inception of the bond. Perhaps the 
leading case on the subject is to be found in 36 N. Y. 
459. Itis the case of The People v. Vilas. One Jack- 
son was appointed a commissioner of St. Lawrence 
county in 1850 to loan money of the United States 
under the act of 1837. Defendants on January 15, 1850, 
signed his official bond as sureties for the faithful per- 
formance of his duties as such commissioner subse- 
quently, and on April 10, 1850, the Legislature, by an 
act of that date, transferred to Jackson as such com- 
missioner, for the same purpose, certain moneys form- 
erly held by another commissioner under the act of 
1792. Jackson misappropriated $500 of the bonds so 
transferred to him; and in an action against his sure- 
ties it was objected that they were not liable for his 
embezzlement of this money for the reason, that at 
the time of the execution of the bond it was no part of 
his official duty to invest such moneys, and that they 
had become sureties for the faithful performance of 
only such duties as were then imposed upon him by 
law. Butthe Court of Appeals held the sureties 
liable. Judge Grover says: “Inthe absence of au- 
thority determining the question otherwise, my con- 
viction is that any alteration, addition, or diminution 
of the duties of a public officer made by the Legisla- 
ture does not discharge his official bond or the sureties 
thereon so long as the duties required are the appropri- 
ate functions of the particular office ; that all such alter- 
ations are within the contemplation of the parties ex- 
ecuting the bond; that imposing duties of another 
description and not appropriate to the office would 
discharge sureties not coming within such contempla- 
tion.” 

In Mooney v. State, 13 Mo. 7, the court decided that 
sureties on a sheriff's bond were bound for the per- 
formance of new duties germane to the office created 
after the bond was given. To same effect are Gover- 


nor v. Ridgway, 12 Ul. 14; Camptor v. People, id 290; 
Walker v.Chapman,22 Ala. 116; Smith v. Peoria County, 
59 Ill. 412. 
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But the surety will not be liable for new duties sub- 
sequently imposed, not germane to the office, because 
it cannot be said consistently with reason, that such 
duties were in the contemplation of the sureties at the 
time of executing the bond. This doctrine is expressly 
recognized by the Court of Appeals in People v. Vilas, 
supra, where the court say, “that imposing duties of 
anolher description and not appropriate to the office, 
would discharge sureties nut coming within such con- 
templation.’’ 

The case of While v. East Saginaw, 43 Mich. 567, isa 
direct authority on this point. In this case after the 
execution by sureties of a sheriff's official bond, an act 
was passed taxing the manufacture and sale of intoxi- 
cating liquors, and sheriffs were required to collect the 
tax when warrants therefor were issued by the county 
treasurers. The court held that the duty of collecting 
taxes was not germane to the office of sheriff, and that 
therefore the sureties were not liable for the sheriff's 
default in the performance of that duty. This distinc- 
tion between those subsequently imposed duties which 
are and those which are not germane to the office is 
manifestly so sound on principle that it may be con- 
sidered as definitely established in this country, 
although there is but little in the way of authority on 
the point. 

Whether an extension by the sovereign power of an 
officer’s time in which to collect or pay over moneys, 
coming to or held by him officially, will discharge his 
sureties, is a question upon which the authorities are 
diametrically opposed. The majority of the cases 
hold that such an extension will not release the sure- 
ties on the ground that the provisions of the law as to 
time form no part of the contract; that they are or- 
dained by the government for its own convenience 
aud security; and are therefore subject to such 
changes as the Legislature may from time to time 
deem proper. Starting with this very reasonable in- 
terpretation of the law and the contract, the courts 
are inevitably led to the conclusion that the surety is 
not discharged by any subsequent change in the time, 
for the obvious reason that the time being no part of 
the contract, it cannot be said that the contract has 
been in any respect altered without the consent of the 
surety. The cases which adopt this reasoning and 
reach this conclusion are the following: State v. Swin- 
ney, 60 Miss. 39; Commonwealth v. Holmes, 25 Gratt. 
771; Smith v. Commonwealth, id. 780; Prarie v. North, 
78 N. C. 169; State v. Carleton, 1 Gill (Md. ), 249. And 
the doctrine is supported by the United States Su- 
preme Court in many cases. Uniled Slates v. Kirk- 
patrick, 9 Wheat. 720; United States vy. Nicholl, 12 id. 
509; United States v. Vanzandt, 11 id. 184; United 
States v. Boyd, 15 Pet. 187. In this last case the court 
say: ‘*The regulations requiring settlements to be 
made by its officers at short periods are designed for 
the protection of the government and merely directory 
to the officers and form no part of the contract.” In 
Illinois, Tennessee and Missouri, the contrary doc- 
trine has been established. Johnson v. Halker, 8 
Ileisk. 388; Slate v. Roberts, 68 Mo. 234; Davis v. Peo- 
ple, 1 Gilm. (Ill).) 409; Zeople v. MeHutton, 2 id. 638. 
While the Supreme Court of North Carolina in Prarie 
v. Jenkins, 75 N. C. 545, cited with approval the de- 
cision of the Supreme Court of Tennessee in Jackson v. 
Halker, supra, yet in the later case of Prarie v. Worth, 
78 N. C. 169, the court, without referring to the decis- 
ion in Prarie v. Jenkins, used language which would 
seem to overthrow the view takeu by it in that case. 
However as the question was not definitely presented 
in either case, what was said by the court in each, was 
of course a mere dictum. Another important ques- 
tion is the extent of the liability of the surety in point 
oftime. The doctrine is well settled that in the 
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surety will not be responsible for the misconduct or 
the misappropriation of his principal antecedent to the 
term of office for which he executed the bond. Vivian 
v. Otis, 24 Wis. 518; Myers v. United States, 1 McLean, 
493; County of Mahaska v. Ingalls, 16 Iowa, 81; Town- 
send v. Everett, 4 Ala. 607; United States v. Boyd, 5 
How. 29; Inhab. of Rochester v. Randall, 105 Mass. 295; 
Bissell v. Saxton, 66 N. Y. 55; 8. C., 77 id. 191; Hetten 
v. Lane, 43 Tex. 279; Hoboken v. Kamena, 41 N. J. L. 
435; United States v. Eckford’s Ex’vs,1 How. 250; 
United States v. Boyd, 15 Pet. 187; Furrar v. United 
States, 5 id. 872; Bessinger v. Dickerson, 20 Iowa, 261. 
Numerous other authorities might be cited in support 
of this proposition, but it is unnecessary, as there can 
be doubt concerning the correctness of this rule. 

However it seems to be established that the burden 
is on the surety, a default in payment having been 
shown to prove that the money was misapplied ante- 
rior to the inception of his liability. United States 
v. Stone, 106 U. 8. 525-535; United States v. Eckford’s 
Exrs., 1 How. 250; Bruce v. United States, 17 id. 437; 
Hether v. Lane, 43 Tex. 279. 

In Bruce v. United States the court say: ‘‘ Undoubt- 
edly the sureties in the second term of office are not 
responsible for a default committed in the first. But 
if any part of the balance now claimed from him was 
misapplied during that period it was incumbent on the 
plaintiff in error to prove it.” 

Some of the cases have carried the presumption be- 
yond the limit of reason and justice, and have made it 
conclusive. 

These are cases ‘in which it appeared by the books 
and accounts of the officer that the misappropriation 
had occurred during the term for which the surety was 
bound. They hold that the surety is concluded, and 
cannot show that the default in fact occurred before 
the time for which he is responsible. The leading case 
in favor of this doctrine is Baker v. Preston, 1 Gill, 
235. It was decided by the Virginia Court of Appeals 
in 1821. The doctrine established by that case is accu- 
rately expressed in the syllabus: ‘‘ The books kept by 
the treasurer are conclusive evidence of the balance 
actually in the treasury at any given time, both against 
the treasurer and his sureties, without being pleaded 
as an estoppel so as to charge them with balances car- 
ried forward from year to year, as if those balances 
were actually on hand.”’ 

The following other authorities are to the same ef- 
fect: State v. Grammer, 29 Ind. 530; Morley v. Town of 
Metamora, 78 Ill. 394; City of Chicago v. Gage, 95 id. 
593; Boone County v. Jones, 54 Lowa, 699. 

But the decided weight of authority is in favor of 
the more reasonable and just rule, that although the 
books and accounts are evidence against the surety to 
show that the principal had committed no defalcation 
prior to the period of the inception of the surety’s lia- 
bility, yet they do not conclusively establish that fact, 
and that the contrary may be shown by compe. 
tent evidence. Nolly v. Callaway Co. Court, 11 
Mo. 447; State v. Smith, 20 id. 226; Hatch vy. Inhab. of 
Attleborough, 97 Mass. 533; State v. Fulkennider, 4 Ired. 
364; Governor v. Sutton, 4 Dev. & Bat. 484; State 
v. Rhoades, 6 Nev. 352; State v. Newton, 33 
Ark. 276; United States v. Boyd, 5 How. 50; United 
States vy. Eckford’s Exrs.,1 id. 250; Bissell v. Sax- 
ton, 66 N. Y.55; United States v. Stone, 106 U.S. 525. 
It has been sometimes thought that the decision of the 
United States Supreme Court in United States v. Gir- 
auldt, 11 How. 22, had overthrown the doctrine of the 
two earlier cases. But any doubt on the point which 
might have existed prior to the decision of United 
States v. Stone, supra, must bej considered as having 
been finally removed by that case. After referring to 
the decision in United States v.Eckford’s Exrs., 1 How. 
250, the court say: ‘‘ We repeat what was said in that 
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case: ‘ The amount charged tothe collector at the com- 
mencement of the term is only primu facie evidence 
against the sureties. If they can show by circumstances 
or otherwise that the balance charged in whole or in 
part had been misapplied by the collector prior to the 
new appointment they are not liable for the sum so 
misapplied.” 

The rule that the accounts are conclusive against the 
sureties has been criticised by the courts of the very 
State in which it had its origin. Munford v. Overseers, 
2 Rand. 314; Craddock v. Turner's Admz.,6 Leigh, 
116. In the last case Tucker, president of the Court of 
Appeals, says, at page 126: ‘“‘That case’’ (Baker v. 
Preston, supra) ‘‘ has certainly not been very accepta- 
ble to the profession. It was most ably contested at 
the time by one of the most distinguished judges of 
the General Court then sitting as a member of the 
Special Court of Appeals which decided the case.”’ 

Another principle is well established, that where 
money is received by the officer before the commence- 
ment of the term for which the surety has become 
bound, but such money remains in the hands of the 
principal officially, and has not been misappropriated 
by him at the time of the execution of the bond by the 
surety, the surety will be liable for a subsequeut em- 
bezzlement or loss of the funds. United States v. Stone, 
106 U. S. 525; United States v. Boyd, 15 Pet. 187; Board 
of Ed. v.'Fonda, 77 N. Y. 350-359; Hatch v. Inhab. of 
Attleborough, 97 Mass. 533; Dawes vy. Edes, 13 id. 177; 
Bruce v. United States, 17 How. 437; People v.Shannon, 
10 Ill. App. 355; De Hart v. McGuire, 3 Phila. 359. The 
question whether the surety is bound will depend upon 
the relation of the principal toward the government at 
the time of the execution of the bond with reference 
to the money then unpaid. If he holds the funds in 
his hands asa bailee the sureties are responsible. If 
he has in any way applied them to his own use, so that 
he has become the debtor of the government with re- 
spect to them, then the misappropriation of them is 
complete, and the surety is not liable. 

The principle which governs the question is very 
clearly and succinctly stated by the New York Court of 
Appeals in Board of Ed. v. Fonda, 77 N. Y., 358: 
* We find the rule laid down thus: For avy sum paid 
to a principal before the execution of a bond for 
official good conduct there is but one ground on which 
the sureties can be held to answer, and that is that the 
principal still held the money in bank or otherwise. If 
still in his hands, he was upto that time bailee to the 
public; but if he had become a debtor or defaulter 
thereto his offense was already consummated.” 

The same rule is laid down in Furrar v. United Saates, 
5 Pet. 372, and Rochester v. Randall, 105 Mass. 20% In 
the last case the court held that a false entry on the 
official books constituted an appropriation of the 
money by the officer fur which the surety would be lia- 
ble, the court saying: ‘ There is no evidence that the 
specific money remained in his hands after the close of 
that year.” 

But the Supreme Court of Indianain two recent 
cases has held that the conversion of the money to his 
own use will not constitute a breach of the bond. 
Brown v. State, 78 Ind. 239; Board, ete., v. State, 79 id. 
270. These authorities rest upon the foundation that 
a public officer, with respect to public moneys in his 
hands, is not a nakeG bailee, but a debtor, for all mon- 
eys he is bound to pay over. Inthe first case the court 
use the following language: ‘‘In Shelton v. State, 53 
Ind. 331, it was said, in speaking of a public, officer that 
* He is not like a trustee or agent, the mere bailee or 
custodian of the moneysin his hands. The money 
which he receives is his own money, and when he has 
accounted as required by law and by the terms of his 
bond, nothing further can be required of him.’ ”’ 

In Shelton v. State the court came to this conclusion 








because of the authorities in that State which hold the 
surety and principal liable for ail moneys which have 
come into the principal’s possession officially, irre- 
spective of the inquiry whether they have been lost 
through any misconduct on the officer’s part, or were 
stolen or taken from him by force. The court said that 
this doctrine was inconsistent with the principle that 
the officer was a mere bailee, for then he would be liable 
only in cases where he had willfully stolen or carelessly 
lost the money. The court was undoubtedly mistaken 
when it stated that this absolute responsibility of a 
public officeris inconsistent with the theory that he 
holds the funds merely asa bailee or custodian. No 
one pretends that a common carrier is the owner of 
goods delivered to it for transportation,simply because 
it is absolutely bound for the safe carriage and deliy- 
ery of the goods, irrespective of the question of negli- 
gence. A common carrier is so bound because public 
policy imperatively demands the existence of this re- 
sponsibility. 

The same public policy lies at the foundation of the 
rule which renders public officers and their sureties 
absolutely liable for all moueys which have come into 
their hands officially. The leading case is United 
States v. Prescott, 3 How. 578. In that case it was held 
that the felonious taking and carrying away the pub- 
lic moneys in the custody of a receiver of public mon- 
eys without any fault or negligence on his part, does not 
discharge him and his sureties, and cannot be set up as 
a defense in an action on his official bond. The court 
placed its decision sulely and exclusively on the ground 
of public policy. At page 588 the court say: ‘ Public 
policy requires that every depositary of the public 
money should be held toa strict accountability; not 
only that he shou!d exercise the highest degree of vigi- 
lance, but that ‘he should keep safely’ the moneys 
which came to his hands. Any relaxation of these con- 
ditions would open a door to frauds which might be 
practiced with impunity. A depositary would have 
nothing more to do than to lay his plans and arrange 
his proofs so as to establish his loss without laches on 
his part. Let sucha principle be applied to our post- 
masters, collectors of customs, receivers of public 
moneys and others who receive more or less of the 
public funds, and what losses might not be anticipated 
by the public?” 

It will be noticed that the consideration of public 
policy which forms the substratum of this doctrine 
is precisely the same one which underlies the common- 
law rule that defines the liability of common carriers, 
namely: That it is peculiarly within the power 
of the officer, as it is within the power of the 
common carrier to cover up or conceal his fraud or 
want of care. The following other cases rest the abso- 
lute liability of the officer to pay over funds which 
bave come into his possession on the same foundation 
of public policy: State v. Powell, 67 Mo. 395; Andrews 
v. Jenkins, 39 Wis. 468; United States v. Moryan, 11 
How. 154; United States v. Dashiel, 4 Wall. 185; County 
Commyrs. of Hampshire Co. v. Jones, 18 Minn. 199; 
United States v. Keehler, 9 Wall. 83; Boyden v. United 
States, 13 id. 17; Bevans v. United States, id. 561; Com- 
monwealth v. Comly, 3 Penn. St. 372; Boggs v. State, 
46 Tex. 10; Inhab. of New Providence v. McEachron, 83 
N. J. L. 339; S. C., on appeal, 35 id. 528. In Illinois, 
Ohio, New Mexico, Massachusetts and Iowa the unre- 
stricted liability is placed upon the principl> that there 
is no provision in the bond against responsibility in 
any contingency, and therefore the officers and sureties 
are absolutely bound on the well-settled doctrine that 
any event,against which a party might have provided in 
his contract, shall never be alleged as an excuse forthe 
non-performance of his agreement. District Township 
of Union v. Smith, 39 Iowa, 9; Thompson v. Township 
Trustees, 30 Ill. 99; State v. Harper,6 Ohio St. 607; 
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United States v. Watts, 1 New Mexico, 553; JInhab. of 
Hancock v. Hazzard, 12 Cush. 112. This last case rec- 
ognizes as lying at thefoundation of the rule the doc- 
trine of public policy which is supported by the ma- 
jority of the cases,and it appears that theSupremeCourt 
of Indiana in Halbert v. State, 22 Ind. 125, decided that 
a public officer and his sureties were absolutely bound 
by reason of the absolute language of the bond, and 
not because the officer was a mere debtor to the gov- 
ernment for the moneys iu his hands. 

It thus clearly appears that that court, in Brown v. 
State, supra, fell into an error by resting its decision 
on a mistaken notion as to the principle which lay at 
the foundation of a public officer’s absolute responsi- 
bility. That principle is not that he is a debtor to the 
government for the funds, but that the absolute terms 
of the obligation and consideration of public policy 
impose upon him an unrestricted liability. 

An important qualification of this extreme responsi- 
bility was established by the United States Supreme 
Court in the case of United States v. Thomas, 15 Wall. 
337, where it was held that a collector or receiver of 
public moneys, under bond to keep it safely and pay it 
when required,is not bound to render the money at all 
events, but is excused from paying it over by the act 
of God or the public enemy without fault or negligence 
on his part. 

The liability of a public officer and his sureties is 
therefore precisely the same as that of the common-law 
responsibility of acommon carrier. To same effect is 
United Stales v. Humason, 6 Saw. C. C. 199. 

The question is often presented as to the liability of 
the surety after the expiration of the term of office on 
a bond providing for the faithful performance by the 
principal of the duties of his office so long as he shall 
continue in office. The decisions are quite uniform on 
this point,and the rule they establish is that the surety 
is not liable, even though the statute provides that the 
officer shall remain in office after the expiration of bis 
term until his successor has qualified, and the officer 
remains in office and commits defaleation after the 
term of his office has expired, there having been no 
successor elected or appointed or none having quali- 
fied. Arlington v. Merrick, 3 Saund. 403, is the leading 
case. The bond, after reciting that one J. had been 
appviuted deputy postmaster for six months, was con- 
ditioned for the faithful execution by J. of the office 
“during all the time he shall continue postmaster.” 
Held, that the surety was not liable for funds embez- 
zled by J. after the expiration of the six months. This 
case does not quite sustain the broad rule above ex- 
pressed, because there was no statutory provision that 
the officer should remain in office until his successor 
should qualify. But in the following cases the precise 
rule was established, as in each of them it appeared 
that the officer was to hold over until the qualification 
of his successor, and in each the bond was conditioned 
for the faithful discharge of his duties during his con- 
tinuance in office. Riddel y. School Dist., 15 Kans. 168; 
Mutual Loan & Build. Assn. v. Price, 16 Fla. 204; 
Chelmsford Co. v. Demarest, 7 Gray, 1. 

In Thompson v. State, 37 Miss.518, the Supreme Court 
of that State held that asurcty under such a statute 
and such a provision in the bond should be liable unti) 
a successor had actually qualified. To same effect is 
Chairman of Common Schools vy. Daniel, 6 Jones, 444. 
The doctrine of these two cases rests upon the assum p- 
tionthat the provision of the statute, that the officer 
shall continue to discharge the duties of his office until 
his successor has duly qualified, renders the term of 
office indefinite, and of course the natural sequence of 
this construction of the law is that the liability of the 
surety on the official bond is correspondingly indefi- 
nite. The argument may be thus expressed: The 
surety is fully informed by the law that the term of 








office of his principal may be indefinite by reason of an 


omission to appoint or elect a successor. It is with 
this knowledge that he signs the bond. Why should 
he not be bound until such successor has been elected 
aud has qualified? The fallacy of this reasoning lies in 
the assumption of the proposition from which the con- 
clusion is deduced. The surety is not apprised by the 
law that his principal’s term of office may be prolonged 
indefinitely. He knows that the sole object in insert- 
ing a provision in the law extending the tenure of the 
office until the appointment of asuccessor is to obviate 
the possibility of a vacancy in the office. 

The purpose is not to extend the term indefinitely. 

This is the universal understanding as to the object 
of sucha provision. It is very clearly expressed in 
Welch v. Seymour, 28 Conn., at page 391: ‘‘ A provision 
for an extension of an official term until a successor is 
appointed is well understood and intended to be a pre- 
caution against a vacancy or lapse in the office, not to 
create an unlimited tenure.” 

The same is stated by the court in City Council of 
Montgomery v. Hughes, 65 Ala. p. 208. It is therefore 
manifest on principle that when a surety signs an offi- 
cial bond under such circumstances, he sigus it with 
the most implicit belief justified by the universal 
interpretation of such a provision in a statute, 
that the term of office will not be extended be- 
yond the statutory term, and such reasonable time 
thereafter as may be necessary to secure the ap- 
pointment and qualification of a successor in office. 
He bas a perfect right to assume that his lia- 
bility will be commensurate in point of time with this 
term. For the court to extend his responsibility to a 
period beyond such term is to interpolate into the su- 
rety’s contract a provision not therein expressed, and 
in effect to fasten upon him a liability to which he has 
never assented. 

The most reasonable rule is that which was enun- 
ciated by the Massachusetts Supreme Court in Chelms- 
ford Co. v. Demarest, 7 Gray, 1, and adopted in the 
following cases; Supervisors v. Kaine, 39 Wis. 468; 
Mutual Loan & Build. Assn. v. Price, 16 Fla. 204; 
Muyor, etc., of Rahway, 40 N.J. L. 207. These cases 
hold that the surety is liable for such reasonable time 
after the term and before the successor is appointed 
“‘as is reasonably sufficient for the election and quali- 
fication of his successor, and no longer.” 

Where either the statute provides that the officer 
shall hold over after his term until his successor is ap- 
pointed or tbe bond is conditioned for the honest per- 
formance of the duties of the office by the principal 
during his continuance in office, the authorities are 
unanimous to the effect that there is no liability after 
the expiration of the statutury term. Whether the 
doctrine of a reasonable time would obtain in such a 
case has not been very often presented to the courts. 
It was presented in 40 N. J. L. 207, and the court held 
it did obtain. The authorities which support the prop- 
osition first expressed are the following: Hassell v. 
Long, 2 Maule & Sel. 363; Liverpool Water Works v. 
Atkinson, 6 East, 507; Kingston Mut. Ins. Co. v. Clark, 
33 Barb. 196; Slate Treasurer v. Mann, 34 Vt. 371; 
Leadly v. Evans, 2 Bing. 32; Welch v. Seymour, 28 
Conn. 387; Kitson v. Julian, 30 Eng. L. & Eq. 326; 
Dover vy. Twombly, 42 N. H. 59; Moss v. State, 10 Mo. 
338; South Carolina Soc. v. Johnson, 1 McCord, 41; 
Mayor v. Howe, 2 Harr. 190; County of Wapello, 10 
Iowa, 39; Montgomery v. Hughes, 65 Ala. 201; Com- 
monwealth v. Fairfax, 4 Tien. & Mumf. (Va.) 208. Of 
course where the bond in express terms provides that 
the surety shall be bound while the principal shall re- 
main in office, whether in consequence of the original 
or of any other election, the surety will be responsi- 
ble for any default occurring after the expiration of 
the first term, provided the principal is in office under 
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an election or appointment. Oswald v. Mayor of Bor- 
wick, 5 H. L. Cas. 890; Angero v. Keese, 1 Mees. & 
Wels. 390; People’s Build. Assn. v. Wroth, 43 N. J. L. 
70. : 

So where the office is for an indefinite period and the 
terms of the bond do not limit the time of liability the 
surety is liable so long as the principal holds the office. 
Richardson School Fund vy. Dean, 130 Mass. 245; Am- 
herst Bunk v. Root, 2 Met. 522; Worcester Bank v. 
Reed, 9 Mass. 267; Cambridge v. Fifield, 126 id. 428; 
Commonwealth vy. Reading Savings Bank, 129 id. 73; 
Dedham Bank v. Chickering, 3 Pick. 335. 

Another important principle which is supported by 
all the adjudications is that when an officer is required 
to perform a duty which is special in its nature, and he 
is required to give a special bond for the faithful per- 
formance of such duty, the general bondsmen, in the 
absence of any provision tothat effect, are not liable 
for his malfeasance in the discharge of such special 
duty. Board of Suprs. of Milwaukee Co. v. Ehlers, 45 
Wis. 281; Williams v. Norton, 38 Me. 52; State v. Young, 
23 Minn. 551; County of Redwood vy. Tower, 28 id. 45; 
State v. Felton, 55 Miss. 402; Commonwealth v. Toms, 
45 Penn. St. 408; State v. Corey, 16 Ohio St.17; State 
v. Johnson, 55 Mo. 80; Henderson v. Cooner, 4 Nev. 
429; People v. Moon, 3 Scam. 123; Waters v. State, 1 
Gill, 302; United States v. Cheeseman, 3 Saw. C. C. 424; 
Governor v. Matlock, 1 Dev. 214; Governor v. Bary, id. 
65; Crumpler v. Governor, id. 52; State v. Starnes, 5 
Lea, 545. 

An interesting question often arises in a contest be- 
tween two sets of sureties upon two distinct official 
bonds executed for two distinct terms of office held by 
the same person. It not unfrequently happens that 
the principal, after having misappropriated a sum of 
money during one term, uses funds received by him 
during a succeeding term to make good his defalca- 
tion, and thereby creates a deficit in the sum for 
which he is bound to account during such subsequent 
term. The question is then presented as to which set 
of sureties is liable. It seems from the authorities that 
the respective liabilities of sureties and different bonds 
under these circumstances is to be determined by the 
law governing the application of payments. It is an 
universally recognized principle that a debtor may at 
the time of payment designate the debt to which his 
payment shall be applied, and this rule obtains even 
where the rights of sureties may be affected by such 
application. The decisions uniformly hold that the 
case of official sureties furnishes no exception to the 
rule; and they accord to the principal the right to use 
the funds collected during a subsequent term of office 
to extinguish a liability, created by misappropriation 
or in any other way, during a former term, provided 
the government acts in good faith, knows nothing of 
the source from which the moneys so applied are de- 
rived, and has no knowledge that the officer intends 
to defraud the sureties on the subsequent bond. This 
application of course creates a deficit in the second 
term for which the sureties on the second bond will be 
liable. Egremont v. Benjamin, 125 Mass. 15; Slate v, 
Smith, 26 Mo. 226; State v. Sooy, 39 N. J. L. 539; 8. C., 
on appeal, 41 id. 394; Seymour v. Van Slyck, 8 Wend. 
403, affirmed in Court of Errors on same point in 15 
id. 19; Gwyne v. Burnell, 9 Bing. 544, 2 Bing. N. C. 7, 
and 7 Cl, & Fin. 572; Inhab. of Coteruin v. Beli, 9 Mete. 
499; Chapman v. Commonwealth, 25 Gratt. 721. Some 
of the cases hold that where there is an open and run- 
ning account betweon the principal and the govern- 
ment, a general payment will extinguish the earlier 
items of the account, even though the effect of such an 
application be to exonerate the sureties on a former 
boud from liability, by the payment of moneys col- 
lected during a succeeding term, and to impose upon 
the sureties for such subsequent term a liability for 





the deficit thereby created. /nhab. of Sandwich y. 
Fish, 2 Gray, 298; Uniled Slates v. Wardell, 5 Mason, 
82; Pustmaster-General v. Furber, 4 id. 333; Readfield y. 
Shearer, 50 Me. 36. 

There are several cases that seem to militate 
against this rule. United States v. Eckford’s Ex’rs,1 
How. 250; Hoboken v. Kamena, 41 N. J. L.. 485; Uni- 
ted States v. January, 7 Cranch, 572. Judge Story ina 
note to United States v. Wardell, supra, states that 
United States v. Junuary did not decide the point; 
but the Supreme Court in United States v. Eckford’s 
Ex’rs, decided 15 years later, held, that it did, and 
quoted with approval what was said by the court in 
that case on that point. In Hoboken vy. Kamena, 
supra, the question was not directly involved, but the 
court expressed its opinion onthe subject in these 
words: ‘Independent of any actual appropriation it 
appears to me that sound legal principle will not per- 
mit the application of the city funds of which the 
treasurer was in receipt subsequent tothe taking 
effect of his last bond, to the relief of the surieties on 
the bond or bonds covering the time when the treas- 
urer actually made default or was guilty of fraud or 
embezzlement.” 

The case of Seymour vy. Van Slyck, 8 Wend. 403, af- 
firmed in Court of Errors, 15 id. 19, recognizes the 
same doctrine. But both courts held that the inten- 
tion of the officer to apply the payment upon the 
oldest items might be inferred from circumstan- 
ces. 

In the Supreme Court Judge Sutherland, after refer- 
ring to the general rule, that a payment on account is 
applied by law in extinguishment of the earliest items, 
says: ‘But in a case like this where,although the ac- 
count is continued and unbroken, there has, during its 
progress, been a change of sureties, I am inclined to 
think the principle ought not to beapplied. So far as 
the parties have not, either expressly or by necessary 
implication arising from the circumstances of the case, 
applied the payments, itis obviously just and equit- 
able, as if regards the sureties, that each should have 
the benefit of the amount actually received by his 
principal during the period of his suretyship, so far as 
it cau be ascertained.’’ And this doctrine is reiter- 
ated in the Court of Errors by the chancellor in whose 
opinion a majority of the court concurred. In the 
following other cases the same rule was adopted and 
applied: Jostmaster General v. Norwe/l, Gilpin, 106; 
Chapman v. Commonwealth, 25 Gratt, 721; Paw uw v. 
Eggleston, 25 Mich. 36; Pickering v. Day, 3 Hous. 474; 
Inhab. of Porter, 47 Me. 515; Myers v. United States, 1 
McLean, 493; United States v. Linn, 2 id. 501. 

But where the government exercises its right of ap- 
plying the payments at the time, and is ignorant of 
the source from which the money so applied is de- 
rived, and of any design on the part of the principal 
to defraud the subsequent sureties, when it acts In 
good faith, the application so made will bind the sub- 
sequent sureties, even though it imposes upon them a 
liability in exoneration of former sureties, by dis- 
charging the deficit of a former term with money re- 
ceived during a subsequent term and even though the 
officer fully applies all moneys received during such 
subsequent term to the use of the government by dis- 
bursing it in part as required by law, and by paying 
over the balance in discharge of his deficit, or by using 
the whole sum received during such term to make 
good such deficit. United States v. Giles, 9 Cranch, 
212; Attorney-General v. Munderson, 12 Jur. 383; Chap- 
man v. Commonwealth, 25 Gratt. 721. 

In conclusion the reader’s attention is called to the 
authorities which ennunciate the doctrine that sure- 
ties on an official bond are not discharged by the neg- 
ligence, omission of duty, or malfeasance of another 
public officer, which may have rendered it possible for 
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the principal in the bond to commit the defalcation 
for which the sureties are sought to be charged. Bonta 
v. Mercer County Court,7 Bush (Ky.), 576; Board of 
Supervisors v. Otis, 62 N. Y. 88; Jones v. United States, 
18 Wall. 662; People’s Building Association v. Wroth, 
43. N. J. L. 70; 

The principle on which the ruleis founded is clearly 
stated in Board of Supervisors v. Otis, supra, at page 
%. ‘* There is no good reason why the public, having 
exacted security from one official for the faithful dis- 
charge of his duties, should be held by implication to 
have guaranteed to those sureties the faithful dis- 
charge by other publicagents and officials of other 
duties having an incidental or collateral relation to 


the duties of the principal.’’ 
Guy C. H. Cor iss. 


Str. PAuL, MINN. 
satiticnaiaciaailthaceciat tories 


DISTINCTION BETWEEN LEGAL AND EQUI 
TABLE ASSETS—CREDITOR ENTITLED TO BENE- 
FIT OF DILIGENCE. 

SUPREME COURT OF THE UNITED STATES, 
MARCH 10, 1884. 


CoMMRS. OF FREEDMAN’S ETC., V. EARLE. 

Where real estate of a decedent is chargeable with the pay- 
ment of debts, and incase of a deficiency of personal 
property for that purpose may be subjected to sale and 
distribution as assets by the personal representative in the 
ordinary course of administration, the distinction between 
legal and equitable assets has ceased to be important. 

An execution creditor filing a bill to subject the equity of the 
debtor in his life-time, thereby acquires, and having pur- 
sued the property into court, is entitled to a preference as 
the reward of his diligence. 

The lien is given by the court in the exercise of its jurisdiction 
to entertain the bill, and to grant the relief prayed for. 

MatTruews, J. The appellee recovered a judgment 
against Robert P. Dodge in the Supreme Court of the 
District of Columbia on January 4, 1878, for $7,700, 
with interest and costs, which was revived April 2, 
1879, and on which a fi. fa. was issued April 9, 1879, and 
returned nulla bona. 

On June 1, 1877, Dodge, the judgment debtor, being 
then seised in fee simple of certain real estate in the 
city of Georgetown, in this district, conveyed the 
same by deed duly recorded to Charles H. Cragin, Jr., 
in trust, to secure to Nannie B. Blackford payment of 
the sum of $2,000, with interest, according to certain 
promissory notes given therefor, and which were in- 
dorsed to Charles H. Cragin. 

On April 10, 1879, the appellee filed his bill in equity, 
to which Dodge, Charles H. Cragin, Jr., Charles H. 
Cragin and Nannie B. Blackford were made defendants, 
the object and prayer of which were to take an account 
of the debt secured by the trust deed, and subject 
thereto, to have the premises sold and the proceeds of 
the sale applied to the satisfaction of the appellee's 
judgment. 

The defendant’s having appeared and answered, a 
decree according to the prayer of the bill was rendered 
June 11, 1879. 

On December 27, 1879, leave therefor having been 
obtained, the appellants filed a petition in the cause 
setting forth the recovery of a judgment in their favor 
against the defendant Dodge in the sum of $7,386.47, 
with interest and costs, on February 11, 1879, in the 
Supreme Court of the District of Columbia, and that 
on Debember 2 a fi. fa. had been issued thereon and re- 
turned nulla bona December 19, 1879; and praying that 
they may be made parties complainant in the cause; 
that the equitable interest of Dodge in the real estate 
described be subjected to the satisfaction of their 
judgment; that the same be sold, and the proceeds of 





sale be brought into court and distributed according 
tolaw. Tothis petition Dodge answered, admitting 
the recovery of the judgment as alleged. 

On May 25, 1880, the trustee appointed for that pur- 
pose under the decree of June 11, 1879, reported a sale 
of the premises for $5,525, and the same on June 25, 
1880, was confirmed. The cause was then referred to 
an auditor to statc the account of the trustees to sell, 
whose report showed an appropriation of the proceeds 
of the sale, after payment of costs, in payment to that 
extent of the appellee’s judgment. On exceptions to 
this report a final decree confirming the same was made 
September 14, 1880, which decree on appeal to the Gen- 
eral Term was affirmed on December 10, 1880. From that 
decree this appeal is prosecuted, and as ground of re- 
versal it is assigned by the appellant that the proceeds 
of the sale of the equitable interest of Dodge, the 
judgment debtor, should have been distributed pro 
rata between the appellees and the appellants, instead 
of having been awarded exclusively to the appellee. It 
iscontended on behalf of the appellants that the inter- 
est of the judgment debtor in the land being an equity 
merely, is not subject to execution at law; and as it 
can be reached by judgment creditors only through 
the intervention and by the aid of a court of equity, it 
becomes of the nature of equitable assets, and when 
sold the proceeds will be applied, according to the 
maxim that equality is equity, ratably among the cred- 
itors. 

In the case of Morse/l v. First Nat. Bk., 91 U.S. 357, 
it was decided that under the laws of Maryland in 
force in this district, judgments at law were not liens 
upon the interest of judgment debtors who had pre- 
viously conveyed lands to a trustee in trust for the 
payment of a debt secured thereby. Mr. Justice 
Swayne said (p. 361): ‘The judgment in nowise af- 
fected the trust premises until the bill was filed. That 
created a lien in favor of the judgment creditors. 
There was none before.” And it was accordingly held 
that in the distribution of the proceeds of sale the 
judgments must be postponed to debts secured by 
other deeds of trust made before the filing of the bill, but 
subsequent tothe rendition of the judgments. But 
that decision leaves open the question arising here be- 
tween judgment creditors seeking satisfaction in equity 
out of the debtor’s equitable estate. It becomes nec- 
essary therefore to determine the nature of the right 
and the principle of distribution which arises from it. 

At common law executions upon judgments could 
not be levied upon estates merely equitable, because 
courts of law did not recognize any such titles and 
could not deal with them. They could not be levied 
upon the estate of the trustee when the judgment was 
against the cestui que trust, for the same reason; and 
when the judgment was against the trustee, if his le- 
gal estate should be levied on, the execution creditor 
could acquire no beneficial interest, and if the levy 
tended injuriously to affect the interest of the cestui 
que trust the latter would be entitled to relief, by in- 
junction or otherwise, in equity. Lewin on Trusts, 
171, 186; 2 Spence Eq. Jur. 39. 

But as courts of equity regarded the cestui que 
trust as the true and beneficial owner of the estate, to 
whose uses, according to the terms of the trust, the le- 
gal title was made subservient, so in its eyes the estate 
of the cestui que trust came to be invested with the 
same incidents and qualities which in a court of law 
belonged to a legal estate, so far as consistent with the 
preservation and administration of the trust. This 
was by virtue of a principle of analogy,adopted because 
courts of equity were unwilling to interfere with the 
strict course of the law, except so far as was necessary 
to execute the just intentions of parties, and to pre- 
vent the forms of the Jaw from being made the means 
and instruments of wrong, injustice and oppression. 
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Thus equitable estates were held to be assignable, 


and could be conveyed or devised; were subject to the 
rules of descent applicable to legal estates; to the ten- 
ancy by the curtesy, though not to dower, by an 
anomalous exception afterward corrected by statute, 
3 and 4 Will. IV, c. 105; and were ordinarily governed 
by the rules of law which measure the duration of the 
enjoyment or regulate the devolution or transmission 
of estates; so that in general whatever would be the 
rule of law, if it were a legal estate, was.applied by the 
Court of Chancery by analogy to a trust estate. 1 
. Spence Eq. Jur. 502. 

As judgmevt creditors, after the statute of West- 
minster, 13 Ed. 1, ch. 18, were entitled by the writ of 
elegit to be put in possession of a moiety of the lands 
of the debtor until satisfaction of the judgment; and 
as it would becontrary to equity to permit a debtor to 
withdraw his lands from liability to his judgment 
creditors,this analogy was at an early date extended so 
as to give to judgment creditors similar benefits in re- 
spect to the equitable estate of their debtors; and as 
the remedies in favor of judgment creditors by way of 
execution upon the legal estate of their debtors have 
been enlarged, they have been imitated by a corre- 
sponding analogy as to equitable estates by courts of 
equity. This is in pursuance of the principle stated in 
a pregnant sentence by Lord Northington in Burgess 
v. Wheate, 1 Ed. 224-250, where he said: ‘For my 
own part, I know no instance where this court has 
permitted the creation of a trust to affect the right of 
a third person.” It is embodied in the maxim, equitas 
sequitur legem. 

It was accordingly held by Lord Nottingham in the 
anonymous case cited in Baulch v. Wastall, 1 P. Wms. 
445, “‘ that one who had a judgment, and had lodged a 
fieri facias in the sheriff's hands, to which nulla bona 
was returned, might afterward bring a bill against the 
defendant, or any other, to discover any of the goods 
or personal estate of the defendant, and by that means 
to affect the same;’’ and although Lord Keeper Bridg- 
man, in Pratt v. Cole, Freem.Cas. in Ch. by Hovenden, 
139, refused to permit a trust estate which had de- 
scended to the heir, to be extended upon an elegit on a 
judgment against his ancestor, the reporter adds, “but 
note that this hath not been taken to be a good de. 
murrer by the old and best practicers, as little accord- 
ing with good reason, for the heir-at-law is as much 
chargeable with the ancestor’s judgment as the execu- 
tor with the testator’s debts, and so equity ought to 
follow the law.” 

Three years subsequently to this decision the statute 
of frauds, 29 Car. II, ch. 3, was enacted, the 10th sec- 
tion of which made trust estates in fee simple assets 
for the payment of debts, and subject to an elegit upon 
judgment against the cestwi que trust. But this statute 
did not extend to chattels real, to trusts under which 
the debtor had not the whole interest, to equities of 
redemption, or to any equitable interest which had 
been parted with before execution sued out. Forth v. 
Duke of Norfolk, 4 Mad. 503. The statute of 5 Geo. 2, 
ch. 7, which made lands within the English colonies 
chargeable with debts, and subject to the like process 
of execution as personal estate, was in force in Mary- 
land; but as it did not interfere with the: estab- 
lished distinction between law and equity, it did not 
permit an equitable interest to be seized under a fieri 
facias. Lessee of Smith v. McCann, 24 How. 398. But 
as the effect of these statutes was to enlarge the opera- 
tion of executions upon legal estates, so the corre- 
sponding equitable remedy as to equitable estates was 
also enlarged, and as to them equitable executions 
were enforced to the same extent to which executions 
at law were enforceable upon estates subject to seizure 
under them. 

This mere equity, consisting in the right to obtain 
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the aid of the court in subjecting the equitable inter- 
est of the debtor, not being alien at law or a specific 
charge in equity, nevertheless constitutes such an in- 
terest and creates such a privity as entitles the judg- 
ment creditors to redeem a prior mortgage, and suc- 
ceeding thus to the rights of the mortgagee in Eng- 
land, where the doctrine of tacking prevailed, he was 
permitted to hold the whole estate as security for his 
judgment also, even when, by virtue of an elegit at law, 
he would be entitled only to a moiety of the debtor’s 
land. And he could file his bill to redeem without 
previously issuing an execution. Neate v. Duke of 
Marlborough, 3 M. & C. 407. The reason for this, as- 
signed by Lord Cottenham in the case just cited, is, 
that inasmuch as the court finds the creditor in a con- 
dition to acquire a power over the estate by suing out 
the writ, it does what it does in all similar cases; it 
gives to the party the right to come in and redeem 
other incumbrances upon the property. 

But in other cases, when the object of the bill is to 
obtain satisfaction of the judgment by sale of the 
equitable estate it must be alleged that execution has 
been issued. This is not supposed to be necessary 
wholly on the ground of showing that the judgment 
creditor has exhausted his remedy at law; for if so, it 
would be necessary to show a return of the execution, 
unsatisfied, which however is not essential. Lewin on 
Trusts, 513. But the execution must be sued out; for 
if the estate sought to be subjected is a legal estate and 
subject to be taken in execution, the ground of the 
jurisdiction in equity is merely to aid the legal right 
by removing obstacles in the way of its enforcement at 
law (Jones v. Green, 1 Wall. 330); and if the estate is 
equitable merely, and therefore not subject to be lev- 
ied on by an execution at law, the judgment creditor 
is bound nevertheless to put himself in the same posi- 
tion as if the estate were legal, because the action of 
the court converts the estate so as to make it subject 
to an execution, as if it were legal. The ground of the 
jurisdiction therefore is not that of a lien or charge 
arising by virtue of the judgment itself, but of an 
equity to enforce satisfaction of the judgment by 
means of an equitable execution. And this it effects 
by a sale of the debtor’s interest subject to prior in- 
cumbrances, or according to circumstances, of the 
whole estate, for distribution of the proceeds of sale 
among all the incumbrancers according to the order in 
which they may be entitled to participate. Sharpe v. 
Earl of Scarborough, 4 Ves. 538. 

It is to be noted therefore that the proceeding is one 
instituted by the judgment creditor for his own inter- 
est alone, unless he elects to file the bill also for others 
ina like situation, with whom he chooses to make 
common cause; and as no specific lien arises by virtue 
of the judgment and execution alone, the right to ob- 
tain satisfaction out of the specific property sought to 
be subjected to sale for that purpose dates from the 
filing of the bill. ‘*The creditor,’’ says Chancellor 
Walworth, in Edmeston v. Lyde, 1 Paige Ch. 637-640, 
“whose legal diligence has pursued the property into 
this court, is entitled to a preference as the reward of 
his vigilance;’”’ and it would ‘‘seem unjust that the 
creditor, who has sustained all the risk and expense of 
bringing his suit to a successful termination, should in 
the end be obliged to divide the avails thereof with 
those who have slept upon their rights or who have in- 
tentionally kept back that they might profit by his ex- 
ertions when there could no longer be any risk in be- 
coming parties to the suit.” As his lien begins with 
the filing of the bill, it is subject to all existing incum- 
brances, but is superior to all of subsequent date. As 
was said by this court in Day v. Washburn, 24 How. 
252, ‘‘ It is only when he has obtained a judgment and 
execution in seeking to subject the property of his 
debtor in the hands of third persons, or to reach prop- 
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erty not accessible to an execution, that a legal prefer- 
ence is acquired, which a court of chancery will en- 
force.” 

This is in strict accordance with the analogy of the 
law, as it was recognized that the judgment creditor 
who first extends the land by e/egit is thereby entitled 
to be first satisfied out of it. It is the execution first 
begun to be executed, unless otherwise regulated by 
statute, which is entitled to priority. Rockhill v. 
Hanna,-15 How. 189-195; Payne v. Drew, 4 East, 5: 
The filing of the bill in cases of equitable execution is 
the beginning of executing it. 

The passage cited from the opinion in Day v. Wash- 
burn, supra, speaks of the preference thus acquired by 
the execution creditor as a legal preference. It was 
distinctly held so to be by Chancellor Kent in McDer- 
mott v. Strong, 4 Johns. Ch. 687. He there said: ‘* But 
this case stands on stronger ground thanif it rested 
merely on the general jurisdiction of this court, upon 
residuary trust interests in chattels, for the plaintiffs 
come in the character of execution creditors, and have 
thereby acquired by means of their executions at law, 
what this court regards as a legal preference or lien on 
the property so placed in trust ;’’ and “‘ admitting that 
the plaintiffs had acquired by their executionsat lawa 
legal preference to the assistance of this court(and none 
but execution creditors at law are entitled to that as- 
sistance), that preference ought not in justice to be 
taken away. Though it be the favorite policy of this 
court to distribute assets equally among creditors, pari 
passu, yet whenever a judicial preference has been es- 
tablished by the superior legal diligence of any creditor 
that preference is always preserved in the distribution 
of assets by this court.’’ The decision in that case was 
made giving the priority to the execution creditors 
who filed the bill, when otherwise, by virtue of an as- 
signment by the debtor, who was insolvent, the pro- 
ceeds of the equitable interest sought to be subjected 
would have been distributed ratably among all credit- 
ors. 

This case, often cited and never questioned, shows 
that the doctrine of equitable assets, to which we are 
referred by the appellant as the ground of his claim, 
has no application to the case. Ordinarily and strictly 
the term equitable assets applies only to property and 
funds belonging to the estate of a decedent, which by 
law are not subject to the payment of debts, in 
the course of administration, by the personal rep- 
resentatives, but which the testator has voluntarily 
charged with the payment of debts generally, or which 
being non-existent at law, have been created in equity 
under circumstances which fasten upon them such a 
trust. Adams on Equity, 254. But as was said by 
Chancellor Kent in Williams v. Brown, 4 Johns. Ch. 

2, the doctrine ‘“‘does not apply to the case ofa 
debtor in full life, for there is no equitable trust cre- 
ated and attached to the distribution of the effects in 
the latter case.” 

Property held by a trustee for the testator is legal 
assets, for although the benefit of the trust, if resisted, 
cannot be enforced without equitable aid, yet the an- 
alogy of the law will regulate the application of the 
fund. To constitute equitable assets the trust im- 
posed by the party or by the court must be for the 
benefit of creditors generally. 

It is true that in Moses vy. Murgatroyd, 1 Johns. Ch. 
119; 7 Am. Dec. 478, Chancellor Kent held surplus 
money arising from the sale of mortgaged premises to 
be equitable assets, but that was in a case where the 
mortgagor was deceased and the fund was ina court 
of equity for distribution, and when the judgment to 
which priority was refused was confessed by the ad- 
ministrator. In Purdy v. Doyle, 1 Paige, 558, the rule 
was stated by Chancellor Walworth in these words: 
“If it is such property as the judgment creditors 





could obtain a specific or general lien on at law they 
are entitled to the fruits of their superior vigilance so 
far as they have succeeded in getting such lien. But 
if the property was in sucha situation that it could not 
be reached by a judgment at Jaw, and the fund is 
raised by a decree of this court, and the creditors are 
obliged to come here to avail themselves of it, they will 
be paid on the footing of equity only.” 

But a specific lien, whether legal or equitable, on 
property liable as equitable assets, was always respected 
by courts of equity. Freemoult v. Dedire, 1 P. W. 429; 
Finch v. Zari of Winchelsea, id. 277; Ramon Assets, 
318. And Lord Chancellor Parker, in Wilson v. Field 
ing, 2 Ver. 763, 10 Mod. 426, drew the distinction be- 
tween property which is assets in a court of equity 
only and certain property which a creditor cannot 
come at without the aid of a court of equity. In that 
case the mortgage debt had been paid out of the per- 
sonal estate by the executor, thus exonerating the 
mortgaged premises which had descended to the heir. 
The unsatisfied creditors filed a bill to require the 
heir-at-law to refund, which was ‘‘a matter purely in 
equity, and a raising of assets where there were none 
at law.” 

And see Aélas Bank v. Nahant Bank, 3 Metc. (Mass. ) 
589; Codwise v. Gelston, 10 Johns. 522; Tenant v. 
Strong, 1 Rich. Eq. 221; 1 Story Eq.Jur., §553; 2 White 
& Tud. Lead. Cas. in Eq., pt.1, 390. 

We have already seen that the filing of a bill by an 
execution creditor to subject the equity of the debtor 
in his life time created a lien and gave him a legal 
preference. And in the English chancery, although 
equities of redemption after the death of the mortga- 
gor are classed as equitable assets, the rule of distribu- 
tion, pari passu, is modified in its application to them 
in respect to judgment creditors by permitting them 
to retain their priority over other claims, because if 
such priority were not allowed the judgment creditor 
might acquire it by redeeming the mortgage. Adams 
Eq. 256. Legal assets, according to the definition of 
Mr..Justice Story,’Eq.Jur., $551, “are such as come into 
the hands and power of an executor or administrator 
or such as he is intrusted with by law virtute officii to 
dispose of in the course of his administration. In 
other words, whatever an executor or administrator 
takes qua executor or administrator, or in respect to 
his office, is to be considered legal assets.’? And this 
is the modern doctrine in England. In Lovegrove v. 
Cooper, 28m. & Giff. 271, it was held for that reason 
that the proceeds of real estate directed to be sold for 
the payment of debts, and paid by the purchaser into 
court, were legal and not equitable assets. 

It follows from this that in this country generally, 
where the real estate of a decedent is chargeable with 
the payment of debts, and in case of a deficiency of 
personal property for that purpose may be subjected 
to sale and distribution as assets by the personal rep- 
resentative in the ordinary course of administration, 
the distinction between legal and equitable assets has 
ceased to be important. In every such case the equity 
of redemption couid only be applied after sale by the 
executor or administrator in the ordinary course of ad- 
ministration, subject to whatever liens may have been 
imposed upon it in the life-time of the mortgagor, and 
among them, as we have seen, is that of an execution 
creditor who has filed his bill to subject it to the pay- 
ment of his judgment. So in other cases where the 
rule of equality in distribution as to equitable assets ap- 
plies, as in cases of assignments by the debtor himself 
for the payment of debts generally, and in cases of 
bankruptcy and insolvency, except as otherwise ex- 
pressly provided by statute, the estate passes, subject 
to existing liens, including that of an execution cred- 
itor who had previously filed a bill te subject the 
equitable interest of the debtor, and his priority is re- 
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spected and preserved. The lien is given by the court 
in the exercise of its jurisdiction to entertain the bill 
and to grant the relief prayed for; and to distribute 
the proceeds of the sale for the benefit of others, 
equally with the execution creditor first filing the bill, 
would be to contradict the very principle of the juris- 
diction itself, and defeat the very remedy it promised, 
for the fruits of the litigation, according to the rule of 
equality, would have to be divided, not only with other 
judgment and execution creditors, but as well with all 
creditors, whether their claims had been reduced to 
judgment or not. 

For these reasons the decree appealed from is af- 
firmed. 





——_____—_- 


SALE OF LIQUOR SUBJECT TO LEGISLATIVE 
CONTROL--LICENSE NOT A TAX. 
WISCONSIN SUPREME COURT, FEBRUARY 19, 1884, 


RICHLAND Co. y. VILLAGE OF RICHLAND CENTER. 


The legislative appropriation to the county of all the funds 
collected from the sale of licenses, to be used for the sup- 
port of the county poor, is a mere gratuity, which can be 
taken away atthe pleasure of the Legislature, and the 
county has no vested right in such fund; otherwise the 
Legislature could not repeal the license laws or diminish 
the amount of the fund therefrom. 

The licensing of intoxicating liquors is not the exercise of the 
taxing power of the State to raise revenue, but of the 
police power. 

The sale of intoxicating liquors and the fund therefrom 
is under the control of the Legislature in every re- 
spect. 

Municipal corporations have no private powers or rights as 
against the State; their contracts with third parties will 
be protected, but beyond that their powers have been 
given by the State, and may be taken away at pleasure. 


A PPEAL from Circuit Court, Richland county. 


Michael Murphy, for respondent. 
J. H. Berryman, for appellant. 


Orton, J. Section 32, ch. 34, Rev. Stat. 1858, pro- 
vided that the majority of the board of supervisors of 
any county may determine to abolish all distinction 
between county poor and town poor in such county, 
and have theexpense of maintaining all the poor 
therein asa county charge, and the board shall have 
authority to levy and collect on the taxable property 
in Such county such expense in the same manner as 
other county charges. Section 16, ch. 35 of the same 
revision, provided that in counties where the county 
system of supporting the poor has been adopted, all 
moneys derived from licenses for the sale of intoxicat- 
ing liquors shall be paid by the treasurers of the towns, 
cities, and villages, into the treasury of the county, 
semi-annually, and they shall be applied solely for the 
purpose of defraying the pauper expenses of said 
county. In 1877, the plaintiff, Richland county, by 
force of the first above statute, adopted the county 
system of supporting the poor. In 1882 the village of 
Richland Center, in said county, collected for licenses 
forthe sale of liquors, the sum of $560, and failed to 
pay the same over to the county treasurer, and the 
trustees of said village, by resolution, determined to 
retain said fund to be expended for general village 
purposes. Section 1, ch. 156, of the Laws of 1883, pro- 
vided that ‘‘ the action of any village trustees in coun- 
ties where the county system of supporting the poor 
shall have been adopted, providing for a different way 
of disposing of the license moneys than their payment 
into the county treasury for the support of the poor of 
the county, is hereby in all respects legalized.’”’ This 
last statute makes it optional with any town, city or 





village, by ordinance or resolution, to devote this fund 
to other purposes than the support of the poor of the 
county in which the county system of supporting the 
poor had been adopted, and legalizes any such diver- 
sion of said fund which hadalready been made. The 
portion of this fund collected by the defendant town 
in 1882 had been retained and expended for common 
village purposes, by resolution of its trustees, and was 
as clearly within the power of disposition by the Leg- 
islature as any fund that might thereafter be derived 
from the same source. So far as the plaintiff county 
is concerned with it, it wasa fund already collected, 
and liable to be paid over to the county semi-annu- 
ally, and still is in the town treasury, the payment of 
which could be enforced by action at law; so that the 
act of 1883 was not really, though in force, a legalizing 
act. It was rather an act providing that all of such 
fund now in the hands of the village treasurer, and 
that may hereafter come into his hands, from licenses 
of the sale of liquors, may be devoted to any purpose 
which the village trustees, by resolution, may deter- 
mine. It is not in substance a retroactive act, but an 
act applying as well to the fund already collected as to 
that to be hereafter collected from the same source. 
The element of retroaction is not, in the act, in any 
proper sense, though the language is of a legalizing 
significance. 

The resolution of the trustees diverting this fund 
already collected from the purpose prescribed by the 
then existing law, and its actual evpenditure for some 
other purpose, would not place the village in default 
so as to give the county a right of action for it, if any 
such rightthey may have; there must have been a 
demand of the moneys for that year and a refusal to 
pay by the village treasurer before any action could 
have been brought for them, and before the act of 1885 
took effect, in order to raise the question of a vested 
rightof action. The question of a vested right of 
action for, depended upou a vested right of property 
in this fund after the act of 1883. Thereis no reason 
for the distinction between the fund already in the 
hands of the village treasurer and that which might be 
thereafter collected from such source, so far as the 
operation and effect of the act of 1885 is concerned. 
The vested right of the county isin the fund and in 
that not collected as much as in that already collected. 
It is only the fund paid into the village treasury that 
that act attempts to dispose of for general village pur- 
poses, whether already paid in or to be paidin there- 
after. Such moneys are not available for any purpose 
until they are collected from licenses. The right of 
the county does not attach to them until they are col- 
lected. The act of 1883 is no more unconstitutional as 
violating the vested right of property of the county in 
this fund paid to the village treasurer than in that not 
collected, for it is by the law existing previously that 
the whole of such fund is given to the county to aid in 
the support of the poor. So we say that this act isin 
no sense retroactive, so far as this plaintiff county is 
concerned. This act lays its hand upon the whole of 
this fund, present and future, and passes it over to the 
village to beexpended as it may deem expedient for 
the general benefit, in violation of the right of the 
county to it by a former law, as claimed by the plaint- 
iff. We shall say no more of the vested right of action 
for this fund, than that if the Legislature can take 
away from the county its vested right of property in 
this fund on hand and to be collected in the future, 
then of course the right of action for the same is 
gone. We shall therefore confine ourselves to consid- 
ering whether the county, plaintiff, had such a vested 
right of property in this fund that the Legislature 
could not take away. 

Tt may be argued that this right is in the nature ofa 
contract, because it formed the consideration, in part 
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at least, for the action of the board of supervisors of 
the county in adopting the county system of support- 
ing the poor, relying upon this fund to aid the county 
in so doing. 

(1) It may be answered that the law authorizing the 
adoption of such system also authorized the county to 
assess a tax upon the property of the county to defray 
such expenses, without any reference to this fund; 
and indeed this fund was not then devoted by 
law to such purpose, and not until 1855; and 
since it has been, the same provision for taxa- 
tion to support the county poor remains in force. 
We need to trace that law only to the revision of 1849, 
and the revision of 1858 retains the authority to collect 
such a tax, and also provides that this fund derived 
from licenses shall be paid into the county treasury, 
to be used in support of the poor. 

2) The plaintiff, county, adopted the county poor 
system in 1877, before these moneys were collected, 
and they, at least, could not have been an inducement 
to such action by the county board. It follows that 
the appropriation of this fund to the county for 
the support of the county poor was a mere gratuity, 
which could be taken away at the pleasure of the Leg- 
islature. 

Very many reasons suggest themselves for not treat- 
ing this fund as the property of the county, or this 
right as a vested oue. 

1st. The licensing of intoxicating liquors is not the 
exercise of the taxing power of the State to raise rev- 
enue, which must be governed by constitutional pro- 
visions of grant and prohibition, but of the police 
power of the State. Knowlton v. Supervisors, 9 Wis. 
410; Fire Department of Milwaukee v. Helfenstein, 16 
id. 186; Carter v. Dow, id. 266; Tenney v. Leuz, id. 566; 
Cooley Const. Lim. 706. 

As said by Chief Justice Shaw, in Com. v. Alger, 7 
Cush. 53: ‘All property in the Commonwealth is held 
subject to those general regulations which are neces- 
sary to the common good and general welfare.” Judge 
Cooley says: “All contracts and all rights, it is de- 
clared, are subject to this power, and not only may 
regulations which affect them be established by the 
State, but all such regulations must be subject to 
change from time to time, as the general well-being of 
the community may require,’’ etc. Cooley Const. 
Lim. 710. Under this power the Legislature imposes 
the netessity of obtaining a license for a given sum, to 
be paid into the treasury of the municipality granting 
the same; and as a matter of course, the subordinate 
power of disposition of all such moneys must, under 
the same power, be vested in the Legislature without 
coustitutional restraint. This police power of the 
State not within constitutional provisions rests upon 
the maxim, sic uwlere tuo ut alienwm non ledas, and it 
must, of course, be within the range of legislative 
action to define the mode and manner in which 
every one may so use his own as not to injure 
others, and to control the product of such legis- 
lation. If under such an unlimited power, if would 
be proper to consider expediency, then the municipal- 
ity which may derive some compensation by a license 
fee from a questionable and nearly contraband trade, 
fraught with many local evils, ought to have the bene- 
fit of suchafund. But this question is one of power, 
and not of expediency or policy ; and the police power 
is most ample to justify any legislation that is deemed 
best, not only in respect to the licensing of the sale of 
liquors, but in respect to the product of such licens- 
ing. 

2d. If the county, under the existing law, had a 
vested right to the moneys from this source, then the 
Legislature could not repeal the license laws, or di- 
minish the amount of license moneys, without an in- 
fringement of such right; and this may now be done 








at the pleasure of the Legislature, by giving the au- 
thorities power to grant or refuse such license at pleas- 
ure. State v. Downer, 21 Wis. 274. If these license 
moneys of the village belong to the county, they can- 
not be diminished by the village board fixing a lower 
rate of licenses. If they can be diminished, they may 
be taken away. 

3d. The right of property in goods or money implies 
a complete dominion over them, to have and possess, 
and to sellor give them away atthe pleasure of the 
owner. This is elementary law. This fund appro- 
priated to aid in support of the poor of the county, in 
the hands of the county treasurer, is a mere trust in 
the county for such purpose. And may not the State, 
the creator of such a trust, change its trustee, as well 
as the objects of the trust, at pleasure? The county 
does not own the money. If it did, then it could dis- 
pose of it for any purpose in the interest of the county. 
But it may be said even a trustee may sue for such 
trust moneys. Not after the creator or principal in 
the trust has taken such right away by appropriating 
the trust moneys to another purpose, and appointing 
another trustee. 

4th. Such a fund consists of public moneys belong- 
ing to the State, asthe result of the exercise of the 
police power of the State, to control and regulate the 
sale of noxious liquors. Itisin the nature of a pen- 
alty, and in all such cases the legislative will is su- 
preme as to its disposition. Maryland v. Baltimore, 
ete., R. Co., 12 Gill & J. 399; Coles v. Madison Co., 
Breese (Ill.), 154; Purmalee v. Lawrence, 48 Ill. 331; 
Halliday v. People, 10 id. 214; Conner vy. Bent, 1 Mo. 
235; East Hartford v. Hartford Bridge Co., 10 How. 
(U. 8.) 511; People v. Morris, 13 Wend. 325; Sloan v. 
State, 8 Blackf. 361; /ndianapolis v. udianapolis Home, 
etc., 50 Ind. 215; Dill. Mun. Corp., § 63. 

5th. Suppose the law of 1855 had provided that this 
fund should be paid into the State treasury on account 
of its general fund, and this same law of 1883 had au- 
thorized the retention of the fund for the general use 
of the towns, cities, and villages, would any one ques- 
tion the legislative power to do so? And yet there 
would be just as much vested right of the State, in 
such a case, as in the present case of the county, which 
is a merely subordinate political and municipal 
body. 

6th.’ Even if this fund became the corporate prop- 
erty of the county, absolutely by grant of the Legis- 
lature, the Legislature could take it away. “Itis an 
unsound and absurd proposition, that political power 
conferrred by the Legislature can become a vested 
right as against the government, in any individual or 
body of men. It is repugnant to the genius of our in- 
stitutions, and the spirit and meaning of the Consti- 
tution, for by that fundamental law all political rights 
not then defined and taken out of the exercise of leg- 
islutive discretion were intended to be left subject to 
its regulation. If corporations can set up a vested 
right against the government to the exercise of this 
species of power, because it has been conferred upon 
them by the bounty of the Legislature, so may any 
and every officer under the government do the same.”’ 
It is competent for the Legislature to transfer the con- 
trol of the streets,even toa body foreign to the corpora- 
tion, and the moneys to repair the same. Dill. Mun. 
Corp. 292; Bristol v. New Chester, 3 N. H. 524; Benson 
v. Mayor, etc., 10 Barb. 223; People v. Walch, 96 Ill. 
232. Whenever a grant is made by the State, of prop- 
erty to a public corporation, which it cannot take 
away, it is regarded asa private company, with the 
members of the corporation invested personally with 
the right, and that is the only exception. Mount Pleas- 
ant vy. Beckwith, 100 U. 8. 514; Meriweather v. Garrett, 
102 id. 472. 

7th. By the law of 1855, the State employed the 
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agency of the county to expend this fund. The State 


may change such agencies at pleasure for the expendi- 
ture of any fund, or the disposition of any property, 
which has been derived from the State, or obtained by 
the exercise of the ordinary powers of government. 
Butler v. Pennsylvania, 10 How. 402; United States v. 
Hartwell, 6 Wall. 385; Newton vy. Com’rs, 100 U. 8S. 548; 
Warner v. People, 2 Denio, 272; People v. Green, 58 N. 
Y. 295; Perkins v. Corbin, 45 Ala. 103; People v. Lip- 
pencott, 67 ll. 333; Augusta v. Sweeney, 44 Ga. 463; Co. 
Com’rs v. Jones, 18 Minn. 199 (Gil. 182); State v. Van 
Baumbach, 12 Wis. 310; State v. Kalb, 50 id. 178. 

8th. If the position of the learned counsel of the re- 
spondent is tenable, that this fund cannot be trans- 
ferred to the town, then the right of the county to it 
has never attached, for by the sovereign will of the 
Legislature this fund has been taken away from the 
towns, cities, and villages to which it formerly be- 
longed, aud conferred upon the counties by the same 
right. 

We will close this opinion by the citation of authori- 
ties deemed pertinent to the question. 

ist. The sale of intoxicating liquors is under the con- 
trol of the Legislature in every respect (1 Dill. Mun. 
Corp. 362), and the power to license it may be trans- 
ferred from one municipal body to another, in the dis- 
cretion of the Legislature; and it follows that the 
license moneys may be sotransferred. Perdue v. Ellis, 
18 Ga. 586; Trustees v. Keeting, 4 Denio, 341; and other 
cases cited in note 2 to Dill., supra. 

2d. Municipal corporations have no private powers 
or rights as against the State. They may have lawfully 
entered into contracts with third persons, which con- 
tracts will be protected by the Constitution, but be- 
yond that they hold their power from the State, and 
they can be taken away by the State at pleasure. I| 
Dill. Mun. Corp. 90. 

3d. The Legislature can legalize what they could 
have originally authorized. Single v. Supervisors, 38 
Wis. 363; Knapp v. Grant, 27 id. 147; Kimball v. Town 
of Rosendale, 42 id. 412. There can be no doubt but 
that the Legislature might have originally authorized 
the use of this fund by the village for general pur- 
poses, and if so, then the use of the fund in this way by 
the village may be legalized. 

4th. There is no constitutional inhibition against 
the passage of retrospective laws as such. The only 
question in such case is whether the Legislature in- 
tended those tohave a retroactive effect, and if so, 
such effect is given to them by the courts. The ob- 
jection in respect to such laws is not because they are 
retroactive, but whether they disturb vested rights or 
impair the obligation of contracts which were acquired 
or assumed under them and dependent upon them. In 
such cases they are invalid, not because retroactive, 
but on other constitutional grounds. //asbrouck v. Mil- 
waukee, 13 Wis. 37; Cooley Const. Lim. 230; People v. 
Morris, 13 Wend. 325; Baltimore & 8S. 2. Co. v. Nesbit, 
10 How. (U. 8.) 395; Morris v. Crocker, 13 id. 429; Wat- 
son v. Mercer, 8 Pet. 88; Ex parte McCardle, 7 Wall. 506; 
Butler v. Palmer, 1 Hill, 324; Foster v. Essex Bank, 16 
Mass. 245; Grover v. Weissenburg School-district, 57 
Penn. St. 4382. 

5th. There is direct authority for such legislation. 
In State ex rel. v. St. Louis Co. Ct., 34 Mo. 546, it was 
held that moneys acquired by a county from the taxa- 
tion of its citizens is not the private property of the 
county, and aun act directing the county to appropriate 
part of such funds to pay a portion of the police ex- 
penses of a city within its limits is not the application 
thereof to improper purposes, and that such an act is 
not objectionable for being retroactive or retrospect- 
ive in its operation. “It takes away no vested right, 
nor does it impair the obligation of a contract.”” In 
County of Rich!and vy. County of Lawrence, 12 Ill. 1, it 





was held that money, by an act appropriated to one 


public purpose, is subject to legislative control, and 
may be diverted at the will of the Legislature, and 
that public or municipal corporations, in respect to 
public powers and duties granted them or required, 
are subject at all times to the control of the Legisla- 
ture. This was so held in respect to a fund raised by 
taxation for public improvements in the county, which 
wasafterward devoted to general county purposes. 
In Regents , etc., v. Williams, 9 Gill & J. 365, it was 
held that an act making an appropriation of public 
moneys for sanitary purposes, having in view the pub- 
lic health and the lives of the citizens, confers no ves- 
ted right on the public corporation in such fund, and 
may be revoked at the pleasure of the Legislature. In 
Supervisors of Walworth Co. v. Village of Whitewuter, 
17 Wis. 193, it was held by this court that the county 
could not recover the moneys received by the village 
for licenses for the sale of intoxicating liquors, which 
under the charter of the village was given to it, not- 
withstanding the county had adopted the county sys- 
tem of supporting the poor. This provision of the 
charter took effect in 1858, and the general law giving 
all such such moneys to such counties for the support 
of the poor was passed in 1855. It made no dif- 
ference in the principle that the charter allowed the 
city to only retain all exceeding 10 per cent of such 
moneys. It was fur that exceeding the 10 per cent 
thatthe suit was brought. The case was precisely 
parallel to this, and it was held that the county could 
not recover. It is true this constitutional question 
was nvt raised, and probably because there was noth- 
ing init. The case of State ex rel. v. Hoefliuger, 31 Wis. 
257, is analogous to this case in every respect of prin- 
ciple, including this constitutional question as well. 
Under the law, as it then stood, the proceeds of the 
sale of the swamp and overflowed lands were to be 
paid by the State tothe county treasurers, and by 
them to the town treasurers, to be used by them for 
the drainage of the swamp and overflowed lands 
within the same. By a subsequent act all of this fund 
iu the hands of the town treasurers of certain two 
towns, and all that might accumulate in the next suc- 
ceeding three years, were set apart to be used for the 
building of a bridge across the Wisconsin river, within 
one of said towns, and for that purpose they were 
placed within the control of certain bridge commis- 
sioners appointed by the act. It did not appear that 
any contracts had been entered into anticipating the 
bridge fund. The town treasurer became relator fora 
mandamus to compel the county treasurer to pay over 
said moneys which had accumulated in his hands, and 
which it was claimed belonged to said town for such 
drainage purposes, on the ground thatthe act divert- 
ing it for the purpose of building said bridges was un- 
constitutional and void, as violating a vested right. 
The Circuit Court so held, and granted the peremp- 
tory writ. On appeal to this court it was held that 
such judgment was erroneous, and that such moneys 
constituted a public fund within the full control of 
the Legislature. Before the suit was commenced an 
act had been passed repealing the bridge act, but it 
had not taken effect before the disposition of the case 
in the Circuit Court; but it had taken effect before 
the disposition thereof in this court, aud therefore to 
save another action the judgment of the Circuit Court 
was affirmed. Chief Justice Dixon uses the following 
apt language in the opinion in that case, in respect to 
legislative control over such public funds: ‘No prin- 
ciple is better settled than that whatever is given by 
statute may be taken away by statute. * * * Sup- 
posing it to have been competent for the Legislature 
to pass the act (the bridge act), of which we entertain 
no doubt, the money was that of the State by its Leg- 
islature to give, and by the same sovereign power to 
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withhold whenever, in the judgment of the Legisla- 
ture, it was deemed expedient to do so.” 

Many other authorities might be cited to the same 
effect, but this opinion is much longer than it should 
be already in respect toa question of however great 
importance, yet concerning which there can be but 
little doubt when the nature of such public funds is 
considered. The very proposition that a municipal 
corporation, created and existing for public purposes 
only, can hold its public property or funds independ- 
ent of the Legislature, or as a vested right, unless pri- 
vate contracts depend upon them, is a contradiction in 
itself. 

This court has been greatly aided inthe investiga- 
tion of this question by the very able briefs of the 
counsel on both sides, and especially by the brief of 
the learned counsel of the appellant, which reflects 
great credit upon his ability, learning, and research. 

The judgment of the Circuit Court is reversed, and 
the cause remanded, with direction to dismiss the 
suit. 

(That alicense is not acontract, see 34 N. Y. 657. 


—Ev.] 
—\—_e___———_ 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


REAL ESTATE—CONDITIONS NOT FAVORED—WORDS 
CONSTRUED AS COVENANT.—A. covenanted with B., 
C., and D., by an instrument under seal, that he would, 
when they required, convey to them a certain piece of 
land in fee simple in trust for the sole use of acom- 
pany thereafter to be formed for supplying a certain 
borough with water, said ground to be for a reservoir 
of acertain size specified. B., C., and D. covenanted 
that A. should, upon erecting a bydrant at his own 
expense, have a supply of water from the reservoir for 
his use. The water company wae formed, and B., C., 
and D. released all their rights under the above agree- 
ment to said company, which thereupon constructed a 
reservoir of the size specified on the premises. Several 
years after A. constructed a hydrant, and drew water 
from the reservoic for his own use for a few years. He 
then discontinued the use of said hydrant, and subse- 
quently died. Fifty years after the date of the origi- 
nal agreement, and twenty-five years after the discon- 
tinuance of the use of the hydrant, the water com- 
pany abandoned the premises, filled up the reservoir, 
and conveyed the land toa religious corporation for 
church purposes. Inejectment against the church by 
purchasers from the heirs of A., Held, that the agree- 
ment between A. and B., C. and D., did not consti- 
tute a base fee determinable on the cessation of the 
use of the premises fora reservoir, but that it passed a 
fee. The agreement to furnisha supply of water to 
A. was a covenant merely, which they could not be 
called on to fulfill unless A. constructed a hydrant. A. 
and his heirs having failed to construct and maintain 
a hydrant for a quarter of acentury, the defendant 
was entitled to judgment. Whenever words can be 
construed either as a condition, reservation, or a coy- 
enant, the tendency of the courts is to construe them 
as one of the latter, rather than asthe former. Hoyt 
v. Kimball, 49 N. H. 326; Wheeler v. Dascomb, 3 Cush. 
285; Paschall v. Passmore, 3 Harris, 295; MeKnight v. 
Krutz, 1 P. F. Smith, 232. Words relied ou as creat- 
ing acondition must not only be such as of themselves 
would create a condition, but must be so connected 
with the grant as to qualify or restrainit. Laberee v. 
Carleton, 53 Me. 211. It wassaid by Mr. Chief Justice 
Bigelow in Packard v. Ames, 16 Gray, 327, ‘‘we know 
of no authority by which a grant declared to be 
for a special purpose, without other words, can 
be held to be a condition. On the contrary, it has 





always been held that such a grant does not convey a 
conditional estate unless coupled with a clause for the 
payment of money or the doing of some act by the 
grantee, on which the grant is clearly made to de- 
pend.” To make the estate conditional, the words 
must clearly show such intent. Cook v. Trimble, 9 
Watts, 15. First Methodist v. Old Columbia. Opinion 
by Mercur, C. J. 

(Decided Oct. 1, 1883.] 


MARRIAGE—POST-NUPTIAL AGREEMENT— SETTLING 
DIFFERENCES—CONSIDERATION.—The settlement and 
compromise of doubtful and disputed rights has always 
been held to be a sufficient consideration to support a 
contract whether executed under seal or otherwise. 
Rice v. Bixler,1 Watts & Serg. 445; Chamberlain v. 
McClurg, 8 id. 31; Paxson v. Hewson, 8 Week. Notes, 
197. And the law looks with equal favor upon agree- 
ments, the object of which is to promote domestic 
peace and harmony, where they are free from fraud or 
the suspicion of improper influence. And family 
compromises, especially if they are made in good faith 
and with full disclosure,are favored in equity, and 
may be sustained by the court, albeit perhaps resting 
upon grounds which would not have been satisfactory 
if the transaction had occurred between strangers. 
Bispbam’s Equity, 192. The same principle is dis- 
tinetly recognized by many of our own cases, among 
which may be mentioned, Share v. Anderson,7 8. & 
R. 62; Barton v. Wells, 5 Whart. 225; Smith v. War- 
den, 7 Harris, 430; Worrall’s Accounts, 5 W. & S. 111; 
Ackla v. Ackla. 6 Barr. 232; Fulton v. Moore, 1 Casey, 
476; Walworth v. Abel, 2 P. F. 8S. 370. It is said how- 
ever thatin the present case the differences were 
purely domestic, that no property rights were involved 
and that it was the duty of the wife toreturn to her 
husband. This is assuming the whole case, and it is 
assuming itagainst allits probabilities. The ‘ differ- 
ences which caused the separation are not specified in 
the preamble of the agrcement, but there is much 
upon the face of that instrument toshow that rights of 
property were the foundation of the whole trouble. 2. 
If a husband’s conduct is such that his wife is legally 
justified in leaving him, she has the right to remain 
absent, and her agreement to return is a sufficient con- 
sideration to support a post-nuptial contract entered 
into by her with him. Burkholder’ Appeal. Opinion 
by Paxson, J. 

[Decided Feb, 4, 1884.) 


Qe 


WISCONSIN SUPREME COURT ABSTRACT. 

ACKNOWLEDGMENT — DEFECTIVE, HOW CURED.— 
There is in this certificate an absence of the clause, ‘‘to 
me known to be the person who executed the forego- 
ing instrument. In Smith v. Garden, 28 Wis. 685, it 
was properly held by this court that an acknowledg- 
ment made in said district, leaving out these words, 
was no such ackrowledgment as entitled the deed to 
record in the territory of Wisconsin by the laws 
thereof. The last clause of the requirement of the 
law in that case is significant as to proof of the iden- 
tity of the grantor. The evident purpose of any such 
legal requirement is that the identity of the grantor as 
the person who executed the deed and the person who 
makes the acknowledgment, shall be authenticated or 
proved as a fact to the extent possible by the certifi- 
cate of the officer. If then the certificate is sufficient 
of such identity, it is substantially in the form re- 
quired by the statute. Under the strict statute of 
1847 of the State of Illinois, which requires the person 
who executed the instrument to be known to the ac- 
knowledging officer, aud that he should so certify, and 
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to his identity, it has been held that reference may be 
had to the deed and its attestation to help out any such 
defect in the certificate. Carpenter v. Dexter, 8 Wall. 
513. This authority bas been approved, as said by the 
learned counsel of the appellant, in Logan v. Williams, 
76 Ill. 175; Nelson v. Graff, 44 Mich. 433; 8S. C., 6N. W. 
Rep. 872; Wells v. Atkinson, 24 Minn. 161; Kelley v. 
Rosenstock, 45 Md. 389; and in Chase v. Whiting, 30 
Wis. 544; in which last case the omission of the year of 
November lst was helped out or supplied by reference 
to the date of the deed, on the authority of Carpenter 
v. Dexter, supra, and Brooks v. Chaplin, 3 Vt. 281. In 
Carpenter v. Dexter, stress was laid upon the fact that 
the acknowledging officer was an attesting witness to 
the execution of the deed. In Jackson v. Gumaer, 2 
Cow. 552, and in Thurman v. Cameron, 24 Wend. 87, 
under the statute of New York, requiring such words 
to be used in the certificate, and where it was stated 
therein only that the grantor ‘‘was known” to the 
officer without the addition of the words *‘to be the 
person who executed the instrument,’’ the certificate 
was held sufficient. But these cases may have been 
disapproved in Smith v. Garden, supra. From the au- 
thorities therefore as well as reason, the deed and its 
attestation may be resorted to, if necessary, to show, 
together with the certificate, that the officer knew that 
the person who makes the acknowledgment is the per- 
son who executed the deed, and has substantially so 
certified. Hiles v. La Flesch. Opinion by Orton, J. 
[Decided Jan. 29, 1884.] 


ASSIGNMENT—VOID — INVENTORY NOT FILED IN 
TIME.—The statute provides that “within ten days 
after the execution of the assignment the assignor 
shall make and file in the office of said clerk a correct 
inventory of his assets and a list of his creditors, * * * 
and a failure to make and file such inventory and list 
shall render such assignment void, but no mistake 
therein shall invalidate such assignment or affect the 
right of any creditor.’’ The construction which should 
be given to this section has been considered by the 
court in two cases: Farwell v. Gundry, 52 Wis. 268; 
8. C.,9N. W. Rep. 11; and Steinlein v. Halstead, 52 
Wis. 289; S.C.,8 N. W. Rep. 881. Both cases hold 
that the statute is imperative; that acorrect inven- 
tory of the assets and list of creditors must be made 
and filed within the ten days, otherwise the title of 
the assignee, under the assignment, will be divested, 
unless it appear that the want of correctuess in the in- 
ventory or list arose through a mistake or fact or law 
made by the assignor. The cases cited by the learned 
counsel for the appellant from Minnesota, Kingman v. 
Barton, 24 Minn. 295; Swart v. Thomas, 26 id. 141; 
8. C., 1 N. W. Rep. 830, have but little bearing upon 
the construction of our statute. By the statute of that 
State, although there is a provision requiring the as- 
signee to make and file an inventory, etc., within ten 
days after the assignment, there is no declaration that 
the failure to do so shall render the assigument void. 
See Gen. St. Minn. 1878, ch. 41, § 24. A conclusion 
directly contrary to the decisions in Minnesota was 
arrived at by the Court of Appeals of the State of New 
York upon a statute in all respects like the statute of 
Minnesota. Julian v. Rathbone, 39 N. Y. 369; Bren- 
nan vy. Wilson, 71 id. 502. See chapter 348, Laws N. Y. 
1860. Under our statute there is no room for construc- 
tion, as it expressly declares the failure to make and 
file a correct inventory shall render the assignment 
void. Haben v. Harshand. Opinion by Taylor, J. 
[As to N. Y. Stat., see Laws 1877, ch. 466. as amended 
Laws 1878, ch. 318.—EpD.] 

[Decided Jan. 29, 1884.] 


CONTRACT—FUTURE DELIVERY—WHEN VALID BONA 
FIDE OF ONE PARTY—BREACH—DAMAGES.—It seems to 
be settled that where a contract for future delivery is 





valid in its inception, and not tainted with any gam- 
bling intent, the mere fact that at the time for its ful- 
fillment, instead of delivering and receiving the arti- 
cle according to the terms of the contract, one of the 
parties makes default, and thereupon the parties set- 
tle on the basis of actual differences in the contract 
price and the market value at the time of the breach, 
does not render the contract void as a gambling con- 
tract. Brua’s Appeal, 55 Penn. St. 294; Smith vy. 
Bouvier, 70 id. 325; Fareirs v. Gabell, 89 id. 89; 
Clarke v. Foss, 7 Biss. 540; Gilbert v. Gaugar, 8 id. 214; 
Williar v. Irwin, 11 id. 57; Sawyer v. Taggart, 14 Bush, 
727. The mere fact that delivery was to be made at 
such time as the seller might elect forthe price stipu- 
lated, did not make the contract invalid upon its face. 
It has been repeatedly held that where the only 
option the seller has is as to the precise time of deliy- 
ery, and the legal effect of the agreement is that the 
delivery must be made within a limited period, the 
contract is not thereby rendered illegal. Pixley v. 
Boynton, 79 Ill. 353; Logan v. Musick, 81 id. 415; Bige- 
low v. Benedict, 70 N. Y. 204; 26 Am. Rep. 523; Story 
v. Saloman,71 N.Y. 420; Harris v. Tumbridge,83 id.99; 
38 Am. Rep. 398. Nor does the mere fact that the con- 
tract authorized the seller to exact margins as security 
make the contract illegal within the authorities, if it 
was otherwise valid. Hatch v. Douglas, 48 Coun. 116; 
40 Am. Rep, 154; Corbett v. Underwood, 83 Lil. 
324; Union National Bank v. Carr, 15 Fed. Rep. 
438. But although the contract in question did 
expressly stipulate for actual performance, and 
did not expressly make such differences the 
exclusive subject or object of the contract, still it 
does not necessarily follow that the contract was not 
for a fictitious transaction, but was made with a bona 
fide intention on the part of the seller to deliver the 
article and receive the price, and on the part of the 
buyer to receive the article and pay the price. We are 
not aware of any adjudicated case going to the extent 
of holding that such mere secret intention of one party 
to the contract, not communicated to the other party, 
is sufficient to invalidate such contract. In Barnard 
v. Backhaus, 52 Wis. 597, it was clearly and satisfactor- 
ily proven, that in respect to some of the transactions 
none of the parties intended an actual sale and pur- 
chase of the wheat. As indicated by this court in 
Lowry v. Dillman, 18 N. W. Rep. 4, it is only ‘‘ where 
neither party intends to deliver or accept,” that the 
contract is illegal. To the same effect are Murry v. 
Ocheltree, 59 Iowa, 435; S.C., 13 N. W. Rep. 411; 
Clarke v.Foss,supra; Williar v. Irwin,supra; Sawyer v. 
Taggart,supra; Williams v.Carr. 80 N.C. 294; Williams 
v. Tiedemann, 6 Mo. App. 269; Rountree v. Smith, 2 
Sup. Ct. Rep. 630; Grizewood v. Blane,73 Eng. C. L. 
541. In Murry v. Ocheltree, supra, it was held that 
although the defendant intended simply to gamble on 
the fluctuations of the markets, yet since the evidence 
showed affirmatively that the transaction on the part 
of the plaintiffs was a bona fide sale of grain to be 
actually delivered at a future time, they were entitled 
to recover. Wall v. Schneider. Opinion by Cassvo- 
day, J. 

(Decided Jan. 29, 1884.] 

EMINENT DOMAIN—AWARD—APPEAL NEED NOT BE 
JOINT—IF RAILROAD APPEAL ALL PARTIES IN COURT.— 
In this case the railroad company moved to dismiss 
the plaintiff's appeal from the award on the ground, 
among others, of a failure of others to join in the ap- 
peal. Held, that there is no duty imposed upon a per- 
son who is made a party to such proceeding by the 
railroad company to see to it that other parties claim- 
ingan interest in the premises are made parties 
thereto. That duty is cast by the statutes upon the 
company. Section 1849, Rev. St. 1878, clearly pro- 
vides that one or more of several parties to an award 
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may appeal from such award without joining all the 
parties thereto. The words “‘any party may appeal,” 
followed afterward by the words “ the appeal shall be 
considered an action pending in court, subject, etc., 
* * * and shall be entered by the clerk upon the 
records of the court by setting down the owner or 
owners of the land for which such award was made, 
and who are parties to the appeal as plaintiffs, and the 
railroad corporation as defendant,” are conclusive 
upon this question. It is very clear to us that if the 
statute had intended to require all the land-owners to 
make a joint appeal, the words ‘‘and who are parties 
to the appeal’? would not have been inserted in the 
statute. Wooster y. Railroad Co., 57 Wis. 311;8. C., 
15 N. W. Rep. 401; Watson v. Railroad Co., 57 Wis. 
37; S. C., 15 N. W. Rep. 468. Those who do not 
choose to appeal must be deemed to have elected to 
take such share of the money awarded by the com- 
missioners for the whole of the property taken as their 
interest in the land entitles them to; and upon the 
trial of the action upon the separate appeal of one 
party he can only recover damages for such an inter- 
est or estate in thelands taken as he can establish in 
himself on such appeal. In this case the railroad com- 
pany has also appealed from the whole award, and all 
the parties to the original proceeding were therefore 
in court; and if the company wanted their pres- 
ence upon the trial of the one appellant’s case, an order 
should have been obtained to try both appeals 
together. Washburn v. Milwaukee. Opinion by Tay- 
lor, J. 

(Decided Jan. 29, 1884.] 


——_~+—__—— 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. * 

VERDICT—RULING OF COURT AS TO OPENING AND CLOS- 
ING—VENUE CHANGED—IMPARTIAL TRIAIL—REMARKS 
OF COUNSEL.—(1) A verdict will not ordinarily be set 
aside on exception to the ruling of the court giving the 
right to open and close to either party unless it appear 
that injustice has been done. Boardman v. Woodman, 
47 N. Hf. 120,143; Hardy v. Merrill, 56 id. 227, 244; 
Schoff v. Laithe, 58 id. 503; Day v. Woodworth, 13 
How. 363, 369. (2) When the venue has been changed 
for the purpose of securing a fair trial, that purpose 
cannot be defeated by irrelevant statements and argu- 
ments of counsel addressed to the jury in relation to 
the change of venue calculated to withdraw their at- 
tention from the true issue, to excite in their minds a 
prejudice against the defendant which was not based 
on the evidence, and if they had the slightest weight 
on the mind of a single juror the defendant did not 
have that fair and impartial trial which was his right, 
and which it is the duty of courts to give. The 
verdict was not a true verdict according to the law and 
the evidence given to thejury. Tucker vy. Henniker, 
41 N. H. 317; State v. Foley, 45 id. 466; State v. Smith, 
75 N. C. 306; Coble v. Coble, 79 id. 589; Ferguson v. 
State, 49 Ind. 33; Hennies v. Vogel, 66 Ill. 401; 
Rolfe v. Rumford, 66 Me. 564. It is neither the duty 
nor the right of counsel to appeal to prejudices, just or 
unjust, against his adversary, outside the case he has 
to try. The fullest freedom of speech within the limits 
of the evidence should be accorded to counsel; but it 
is license, not freedom of speech, to travel outside the 
record, basing his argument on statements not sup- 
ported by evidence, and appealing to prejudices which 
find no warrant in the case. Brown v. Swineford, 44 
Wis. 282. Hilliard v. Beattie. Opinion by Stan- 
ley, J. 

[Decided Dec., 1879.] 





* Appearing in 59 New Hampshire Reports, 





EsTOPPEL—ASSIGNEE OF MORTGAGE—PAYMENT — 
MERGER—CREDITOR OF PURCHASER.—The assignee of 
a mortgage having purchased the mortgaged premises 
and assumed the payment of the mortgage debt, after- 
ward representing the mortgage as valid and subsisting 
and transferring it as such toa purchaser in good faith 
without notice of any defect, is estopped as against 
such purchaser from showing or insisting upon the fact 
of the payment of the mortgage debt, or claiming that 
the mortgage title has merged in the fee. Jones on 
Mort., §947; International Bank v. Bowen, 80 Ill. 541; 
Powell v. Smith, 30 Mich. 451. (2) Such estoppel ex- 
tends toalevying creditor of such purchaser of the 
mortgaged premises, claiming to hold the same under 
a levy made subsequent to the transfer of the mort- 
gage. Parker v. Crittenden, 37 Conn. 148. In Benson 
v. Tilton, 58 N. H. 137, and Bowman v. Manter, 33 id. 
530, there was no concealment of facts and no estop- 
pel. Graves v. Rogers. Opinion by Clark, J. 
(Decided Dec., 1879.] 


DECEDENT’S ESTATE—SETTLING WITHOUT ADMINIS- 
TRATION—WHEN BOUND.—AIl the persons interested 
in a decedent’s estate, fairly settling it without admin- 
istration, are bound by their settlement. Hibbard v. 
Kent, 15 N. H. 516; Clarke v. Clay, 31 id. 393; George 
yv. Johnson, 45 id. 456; Mercer v. Pike, 58 id. 286. 
Woodman v. Rowe. Opinion by Doe, C. J. 

[Decided Dec., 1879.] 


WATER-COURSE—RIGHT TO TAKE FROM ONE SOURCE 
EXCLUDES EVERY OTHER.—The deed from the defend- 
ant to the plaintiff describes the water-right conveyed. 
Its language, construed in the light of surrounding cir- 
cumstances, shows that the parties understood a right 
was granted to take water from the fish pond only. 
The water running from the reservoir to the Warden 
place at the time of the conveyance must have been 
drawn from the reasonable supply reserved for the 
Stone house. Theexpress mention of the right to take 
water from one source excludes by implication the 
right to take water from any other. Hare v. Horton, 
5B. & Ad. 715; Coolidge v. Hager, 43 Vt. 9. The 
plaintiff acquired by his deed no other water-right 
than that expressly described. The deed to Ricker was 
competent to show the state of the defendant’s title at 
the time of his grant to the plaintiff as evidence on the 
question of the construction of the grant. Warden v. 
Balch. Opinion by Bingham, J. 

(Decided Dec., 1879.] 


LIMITATION—PART PAYMENT—NEW PROMISE.—Part 
payment of a note on Sunday and an indorsement of 
it on the same day are not evidence of a uew promise 
to remove the bar of the statute of limitations. Clapp 
v. Hale, 112 Mass. 368. Whitcherv. McConnell. Opin- 
ion by Allen, J. 

——__>__—_—— 


NEVADA SUPREME COURT ABSTRACT. 

MARRIAGE—DIVORCE—“ EXTREME CRUELTY ’’—HUS- 
BAND COMPLAINANT.—In actions for divorce on the 
ground of extreme cruelty, the element of danger to 
life, limb or health must exist to constitute legal 
cruelty; but actual or threatened physical violence is 
not necessary to produce this effect; it may be accom- 
plished by any continued course of insults and humili- 
ations—health and even life may be destroyed thereby. 
The statute contemplates cases where a husband may 
be complainant as well as a wife,because he may possi- 
bly be the weaker party, and because if not he may be 
tempted to use violence in self-defense. Richards v. 
Richards, 37 Penn. St. 228; Evans v. Evans, 1 Hagg. 
Cons. 35; Butler v. Butler, 1 Pars. Sel. Cas. 344; Forth 
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v. Forth, 36 L. J. 122. Kelly v. Kelly. Opinion by 
Belknap, J. 
[Decided July 11, 1883.] 


SALE—DECLARATION OF VENDOR AFTER, INADMISSI- 
BLE.—The declarations of a vendor made after a sale 
by him and after he has parted with the possession to 
the vendee, cannot, for the purpose of impeaching the 
bona fides of the transaction, be received in evidence, 
and a verdict obtained upon such material illegal testi- 
mony cannot stand. A party cannot question the truth 
of his own allegations and attempt in the appellate 
court to show that a sale which he alleges was made at 
acertain date was reaily made at a different time. 
Hirschfield vy. Williamson. Opinion*® by Leonard, J. 
(30 Kaus. 353; 49 N. Y. 661.—Eb.) 

(Decided July 25, 1883.] 


——_.—______ 


RECENT ENGLISH DECISIONS. 

AGENCY—FACTOR’S LIEN—RESTRICTED AUTHORITY. 
Where agents were intrusted with the possession of 
goods for the purpose of sale, and acted under special 
instructions from their principal to sell the goods at a 
particular price, and to sell in their principal's name, 
the court held that they did not thereby lose their 
character of factors or the right of lien attaching 
thereto. Matter of Dixon, L. R.,4 Ch. Div. 103, 137. 
Ct. of App., Nov. 7, 1883. Stevens v. Miller. Opinion 
by Cotton and Lindley, JJ. (50 L. T. Rep. [N. 8.] 36.) 


EASEMENT—WATER SUPPLIED BY PIPES—ENTERING 
TO REPAIR—INJUNCTION — Costs.— Plaintiff's estate 
was entitled to a supply of water from a distant spring 
by means of pipes passing under the intervening land 
of the defendant. Held, that the plaintiff's right, car- 
rying with it the right to enter upon the defendant’s 
land forthe purpose of cleansing or repairing the 
pipes, the defendant might be restrained from so 
building over the line of pipes as to render the plaint- 
iff's access thereto materially more inconvenient and 
costly. Plaintiff brought his action for injunction 
without first making application to the defendant. 
Held, that plaintiff was not thereby disentitled to his 
costs of action. Ch. Div., Nov. 1883. Goodhart v. 
Hyett. Opinion by North, J. (50 L. T. Rep. [N. S:] 95.) 


AUCTION—FIRST SALE ABORTIVE—ON SECOND MAY 
ADD COSTS OF FIRST.—At a sale by auction by a mort- 
gagee the property was knocked down to P., who gave 
his check for the deposit and falsely signed the memo- 
randum as purchasing as agent for EF. P. was not 
called upon by the auctioneer for any references as to 
his alleged agency. P.’s check was returned, he hay- 
ing no assets. The mortgagee brought an action for 
foreclosure or sale, and claimed to add to his security 
the costs of the abortive sale. Held, that there had 
been no negligence on the part of the plaintiff or the 
auctioneer either in accepting P.’s check or in not re- 
quiring any reference, and that the plaintiff was en- 
titled to add the costs of the abortive sale to his secur- 
ity. Ch. Div., Nov. 24, 1883. Farrer v. Lacy. Opinion 
by North, J. (50 L. T. Rep. [N 8.] 121.) 


—_——_____——_. 


CRIMINAL LAW. 


ALIBI—ONUS—BURGLARY— POSSESSION NOT ESSEN- 
TIAL TO CONVICTION—WHERE WILL NOT INTERFERE 
WITH VERDICT—IMPROPER REMARKS OF COUNSEL.—(1) 
It is well settled that the onus of proving an alibi ina 
crimiual case devolves upon the accused, and it must 





be clearly and satisfactorily established before it can 
avail, where the evidence otherwise makes out a clear 
case against him. This defense cannot be made out in 
acase where the evidence to show the same is, in 
many important particulars, conflicting or unreliable. 
(2) Where a burglary has been committed, and money 
and other property taken, it is not indispensable to 
the conviction of one accused of the crime to trace the 
fruits of the crime to his possession. Convictions of 
this kind are frequently sustained without such evi- 
dence, especially when the criminating evidence is 
strong. (3) Unless this court is able to see that the 
jury, in finding a defendant guilty of the crime 
charged, have clearly erred in their conclusions of fact, 
it will not feel authorized to interfere with the ver- 
dict. (4) Where the evidence of the guilt of one con- 
victed of crime is strong and satisfactory, the judg- 
ment will not be reversed for mere improper remarks 
of counsel for the people tending to prejudice the jury 
against the accused. Ill. Sup. Ct. Garrity v. People. 
Opinion by Mulkey, J. (107 Ill. 162.) 


INDICTMENT—RAPE—WHEN ALLEGATIONS INSUFFI- 
CENT.—The indictment charged that the accused, for 
the purpose and with the intent of having carnal 
knowledge, ‘‘unlawfully and forcibly detained her,” 
but did not aver anywhere that the detention was 
against her will. Held insufficient, it should have 
been alleged, that the detention was against ber will, 
for she may have apparently opposed while she really 
inclined to favor the detention. Kentucky Ct. of App. 
Wilder v. Commonwealth. Opinion by Hargis, C. J. (4 
Ky. L. R. & J. 635.) 


VERDICT—COURT DIRECTED ACQUITTAL — DISCRE- 
TION—ACCOMPLICE UNCORROBORATED.—Where there 
is no evidence against the accused, except the uncor- 
roborated testimony of an accomplice, it is discretion- 
ary with the trial court whether to direct an acquittal 
or not. Ingalls v. State, 48 Wis. 647; 4N. W. Rep. 785, 
Mack vy. State, 48 Wis. 286; 4 N. W. Rep. 449; Mercer 
v. Wright, 3 Wis. 645. Wis. Sup. Ct. Black v. State. 
Opinion by Cassoday, J. (18 N. W. Rep.) 


EVIDENCE—BURDEN OF PROOF—WHETHER TENANT 
oR Not.—Whether a husband, carrying on a farm 
owned by his wife and held by her to herown use, oc- 
cupying with her the dwelling-house thereon, taking 
the crops annually, and having the general manage- 
ment of the premises, is tenant, or servant, of his wife, 
is a question of fact, and on that question there is no 
presumption of law changing the burden of proof 
from the State to the defendant. If the contrary rule 
is laid down in Albin v. Lord, 39 N. H. 196, 205, it can- 
not be sustained. Bickford v. Dane, 58 N. H. 135; 
Noyes v. Hemphill, id. 536; State v. Hodge, 50 id. 510; 
Savings-Bank v. Getchell, ante, 59 id. 281. State v. 
Hayes. Opiniouyby Bingham, J. (59 N. H. 450.) 


INSURANCE LAW. 

LIFE—POLICY FOR THE BENEFIT OF CREDITOR—PRE- 
SUMPTION OF DEATH—EVIDENCE TO OVERCOME.—Ab- 
sence of a person alone does not raise a presumption of 
his death; but such absence, in connection with sur- 
rounding circumstances,such as the failure by his family 
and frieuds to learn of his whereabouts, his character 
and business relations, together with the fact that 
he was last known to be seen near the place where a 
murder is supposed to have been committed, and the 
reputation in his family and with his friends that he is 
dead, creates a very strong presumption of death, the 
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law being satisfied with less than certainty, yet requir- 
ing a preponderance of proof. On the other hand, evi- 
dence to overcome the presumption of death, that the 
party supposed to be dead was in a financial condition 
which might have induced him to abscond, or that,he 
was a speculator or visionary in his business or trades, 
is all proper evidence to be considered by the jury in 
establishing the fact. Sensendufer v. Pacific. Cir. Ct., 
W. D. Mo., E. D. Nov., 1882. 19 Fed. Rep. 68. 


LIFE—FORFEITURE—NON-PAYMENT PREMIUM—WAI- 
VER—ESTOPPEL—RESCISSION.—A life insurance} com- 
pany being estopped to claim a forfeiture of a policy 
for non-payment of premiums at the time stipulated 
in the policy, agreed with the assured to receive the 
premiums past due, and revive the policy if a medical 
re-examination should be satisfactory, and if not, to 
refund the premiums so received. The assured paid 
the premiums past due, and procured a medical re-ex- 
amination, which was unsatisfactory. The company 
was requested to revive the policy or refund the pre- 
miums so paid, but declined to do either. Held, that 
the assured might treat the agreement as rescinded, 
and be reinstated in the position he occupied when the 
agreement was entered into. Forfeitures are not fav- 
ored in the law, for they are often the means of op- 
pression and injustice. Insurance Co. v. Norton, 96 
U. S. 234, 242. Courts are prompt to seize hold of any 
circumstances that indicate an election to waive a for- 
feiture, or an agreement to do so, on which the assured 
has relied and acted (Insurance Co. v. Eggleston, 96 
U. S. 572, 577), and a forfeiture will not be enforced 
except where the evidence is clear that such was the 
intention of the parties (Leslie v. Knick. Life Ins. Co., 
63 N. Y. 27; Helme v. Phila. Life Ins. Co., 61 Penn. 
St. 107; Buckbee vy. U. 8S. Ins. & Tr. Co., 18 Barb. 541; 
and May Ins., § 361); and a waiver may be inferred 
from any circumstances which show that both parties 
understood the payment of a premium when due 
would not be required. Currier v. Ins. Co., 53 N. H. 
538, 549-552; May Ins., § 360; Heaton v. Manhattan 
Fire Ins. Co., 7 R. I. 502; Goit v. Nat. Prot. Ins. Co., 
25 Barb. 189; Hodsdon v. Guardian Life Ins. Co., 97 
Mass. 144. The defendants’ course of dealing having 
been such as to iuduce the belief in the plaintiff that 
they would not insist upon the stipulation in the pol- 
icy for a forfeiture for non-payment of premiums 
when due, the ordinary principles of estoppel apply. 
The defendants are estopped to claim that the plaint- 
iffs policy had lapsed prior to February 12, 1878. 
Meyer v. Knick. Life Ins. Co., 73 N. Y. 516; Horn v. 
Cole, 51 N. H. 287, cannot set up the contract which 
they have violated, asa waiver by the plaintiff of the 
estoppel against the defendant’s arising from their us- 
age and course of dealing with her. Meyer v. Ins. Co., 
73 N. Y. 516,527. Nor can they set up the contract 
which they have violated as a means of destroying 
previous rights of the plaintiff given up and waived by 
the contract which the defendants have refused to 
perform. Danforth v. Dewey. 3 N. H.79; Fuller v. 
Little, 7 id. 5385; Luey v. Bundy, 9 id. 298; Snow v. 
Prescott, 12 id. 535; Drew v. Claggett, 39 id. 431; 
Chamberlin v. Perkins, 55 id. 237, 241. Appleton v. In- 
surance Co. Opinion by Smith, J. (59 N.H. 541.) 





THE SUPREME COURT. 
APPOINTMENT OF NEW GENERAL TERMS AND JUs- 
TICES. 

Pursuant to section 234, of the Civil Code, and chap- 
ter 329 of Laws of 1883, Governor Cleveland, May 19th, 





appointed General Terms of the Supreme Court to 
be held in the fifth judicial department, as follows: 

| At the city and county hall, in Buffalo, the first 
Tuesday of June, 1884. 

At the court house, in Rochester, on the second 
Tuesday in October, 1884. 

The governor has also made the following designa- 
tions for justice of the Supreme Court as justices of the 
General Terms, and as the presiding and associate 
justices for the following judicial departments: 

For the third department, comprising the third and 
fourth judicial districts. William L. Learned, Albany, 
presiding justice; Augustus Bockes, Saratoga, asso- 
ciate justice, to hold forthe unexpired term of his 
prior designation as associate justice of said depart- 
ment; Judson 8S. Landon of Schenectady, associate 
justice, to hold for the term of five years, from June 
1, 1884. 

For the fourth department, George A. Hardin, Lit- 
tle Falls, presiding justice ; Douglas Boardman, Ithaca, 
associate justice, to hold for the unexpired term of 
his prior designation as associate justice of the third 
department; David L. Follett, Norwich, associate 
justice, to hold for the term of five years from June I, 
1884. 

For the fifth department, James C. Smith, Canan- 
daigua, presiding justice; George Barker, Fredonia, 
associate justice, to hold during the unexpired term 
of his prior designation as associate justice of the 
fourth department; George B. Bradley, Corning, as- 
sociate justice, to hold for the term of five years from 
June 1, 1884. Albert Haight, Buffalo, associate jus- 
tice, to hold forthe term of five years from June 1, 
1884, 





CORRESPONDENCE. 





RECEIVERS OF CORPORATIONS—RIGHT TO SUE STOCK- 
HOLDERS FOR UNPAID SUBSCRIPTIONS. 


Editor of the Albany Law Journal: 


Your correspondent J. S. W., in his article published 
May 10, appears to have overlooked the distinction be- 
tween the liability of the stockholders of manufactur- 
ing corporations under the act of 1848 and their liability 
at common law and under the Revised Statutes. The 
liability under the statute of 1848 exists until a certifi- 
cate that the capital stock is fully paid has been filed 
as required by the act. It is entirely irrespective of 
the question whether the stockholder has paid the cor- 
poration in full the amount expressed in the certificate 
of capital stock issued to or subscribed for by him. 
Section 10 of the statute referred to expressly gives the 
action to a creditor, and does not give it tothe re- 
ceiver. To enforce this liability there are several stat- 
utory prerequisites: 

1. The debt sought to be recovered must have been 
contracted within one year from the time of the con- 
tract. 

2. A suit forits collection must be brought within 
one year after the debt becomes due. 

3. The suit must be brought within two years from 
the time the defendant has ceased to be a stock- 
holder. 

An execution against the company must be returned 
unsatisfied in whole orin part. Section 24, Manufac- 
turing Act, 1848, 3 Edm. St. 738. 

The liability under the Revised Statutes is less se- 
vere on the one hand and is subject to fewer restric- 
tions on the other. Section 5, 1 Rev. Stat. 600 (557 
idm. ed.) tis express: ‘‘ Where the whole capital of 
a corporation shall not have been paid in, and the capi- 
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tal paid shall be insufficient to satisfy the claims of its 
creditors, each stockholder shall be bound te pay on 
each share held by him the sum necessary to complete 
the amount of such share as fixed by the charter of 
the company, or such proportion of that sum as shall 
be required to satisfy the debts of the company.” This 
the revisers said is ‘‘ declaratory of a principle of law 
which it is deemed important should be generally 
known.” 5 Edm. St. Ap. 281. 

By chapter 71 of the Laws of 1852, as amended by 
chapter 403 of the Laws of 1860 (3 Edm. St. 682) a re- 
ceiver appointed under section 36 (2 Rev. St. 463; 483 
Edm. ed.) has all the rights, power and authority of a 
receiver in case of voluntary dissolution. 

These are stated in section 69, same volume, 469 
(Edm. ed. 490): “If there shall be any sum remaining 
due upon any share of stock subscribed in such corpo- 
ration the receivers shall immediately proceed and re- 
cover the same unless the person so indebted shall be 
wholly insolvent.” 

The Manufacturing Act, section 26, subjects all cor- 
porations created under it to these provisions of the 
Revised Statutes. In Mann v. fentz, 3 Comst. 415, it 
was held that the section of the Revised Statutes re- 
ferred to did not apply to receivers appointed ina 
creditor's suit, and that in such case the action to re- 
cover amounts unpaid on stock subscriptions must be 
brought by the judgment creditor himself. But the 
powers of such receivers have been extended by the 
acts of 1853 and 1860, before cited, and there is now no 
question that a receiver can bring an action against the 
stockholders of a corporation to recover the amounts 
unpaid upon their stock subscriptions. See Attorney- 
General v. Guardian Mutual, 77 N. Y. 272, 275; Ruggles 
v. Brock, 6 Hun, 164; Upton v. Tribileock, 91 U. S. 45; 
the statutes already mentioned and the cases referred 
to in your correspondent’s article, especially the Pha- 
nix Co. v. Badger, 67 N. Y. 299. The practice is regu- 
lated by sections 1784, 1788 and 1790 of the Code of 
Civil Procedure. The judgment creditor may how- 
ever, if he chooses, make the stockholders parties de- 
fendant, and obtain a judgment directly against them. 
Code, § 1794. 

EVERETT P. WHEELER. 


Editor of the Albany Law Journal: 


Your correspondent J. 8S. W. is clearly in error in 
saying, as he has in last week’s JOURNAL, that chapter 
245 of the Laws of 1880 repealed the provisions of the 
Revised Statutes he refers to, as to powers of receivers. 
The Repealing Act of 1880 repeals, among other por- 
tions of the Revised Statutes, the third part thereof, 
except ‘Of chapter 8, * * * sections 66 to 89." * * 

ARM. 

New York, May 13, 1884. 


Editor of the Albany Law Journal: 


Your correspondent, J. S. W., has been charged by 
two other correspondents with misreading the case of 
Farnsworth v. Wood, 91 N. Y. 313. Whatever defense 
he may make to this, he will certainly have to plead 
guilty to the charge of misreading chapter 245 of Laws 
of 1880. That chapter reads as follows (so far as the 
point in question is concerned): “ The following acts 
and parts of acts heretofore passed by the Legislature 
of the State are hereby repealed, namely: * * * 3. 
The third part of the Revised Statutes, except the fol- 
lowing portions thereof: * * * Of chapter eight 
* * * sections sixty-six to eighty-nine, both inclu- 





appointed as prescribed in section twenty-four hun- 
dred and twenty-nine of the Code of Civil Procedure.”’ 
So that sections 66 to 89, instead of being repealed, as 
J. S. W. supposes, are expressly excepted from re- 
peal. 

The Legislature has enough actual sins to answer for 
to entitle it to exemption from the weight of fictitious 
blunders. 

H. 

RocueEster, N. Y.. May 19, 1884. 


A CRITIC oF GRAMMAR. 


Editor of the Albany Law Journal: 


In the JOURNAL of May 10 (vol. 29, p. 362), criticising 
a criticism of the Central Law Journal, you question 
its grammar, and say: **To what does ‘thier names’ 
refer—to the contributors or to the articles.’’ Gram- 
matically verbs must agree with their subjects in 
number and person. The verb ‘‘do” is used in your 
sentence as an auxilliary to the verb “refer,’’ and 
should therefore be used in the same number and per- 
son as the subject ‘‘names’”’ and the verb “ refer,”’ of 
which it is an auxilliary. Again, “‘what’’ used asa 
relative refers to things only, while “which”? may refer 
to both persons and things; therefore since the rela- 
tive you have used is made in your sentence to refer 
to both persons (contributors) and things (articles), 
would it not have been well to have used the latter 
relative? Or the uncertainty in the use of the relative 
would be avoided by putting the question thus: Do 
‘thier names ”’ refer to the contributors or to the arti- 
cles, 

QUTEN SABE. 
Saarnaw, May 16, 1884. 


[We very seldom print anonymous communica- 
tions, but the above is so remarkable that we make 
an exception in its favor. Mr. Sabe ought to pub- 
lish a grammar and spelling-book of his own. It 
would be unique in this branch of learning, as the 
songs of the “Sweet Singer of Michigan” are 
among poems,—Ep, ALB. Law Jour, | 


“Grve ME LIBenrty,” FETC. 


Editor of the Albany Law Journal: 


It strikes me that your correspondent W. F. Warner 
in the JoURNAL of the 10th inst. has inadvertently 
fallen into an error—one which is quite common with 
school-boys,and perhaps with many older persons,in at- 
tributing to Patrick Henry the exclamation, “ Give 
me liberty or give me death.”’ 

The speech of Henry ending with the above exclam- 
ation is, as I understand, a suppositious speech of the 
Virginia orator, and in fact the fabrication of Wirt. Af- 
ter the manner of old writers who put into the mouths 
of their heroes language which it was supposed they 
might or would have used on given occasions. The 
speech of Henry is of the same character as that of 
Webster in the supposed speech of John Adams in the 
old Continental Congress. 

G. WILCOXEN. 

Seneca Fauts, N. Y., May 14, 1884. 
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CURRENT TOPICS. 


GOOD deal of regret is expressed on account of 
the failure of Congress to enact a bankrupt 
act. So far as we can judge, the larger and better 
part of the business community are in favor of such 
alaw. There was a great deal of fault found with 
the old law, but it arose from defects and wrongs 
in the administration rather than in the general 
scheme of the law. A uniform system of insol- 
vency for the whole country certainly has its ad- 
vantages. Not the least of these is the prevention 
of unfair preferences. It seems to us that a uni- 
form system of insolvency laws is as useful, and 
much more practicable than a uniform system of 
marriage and divorce laws. Then if the system is 
good for one period, why not for all time? It may 
be more necessary at one time than another, possi- 
bly, but if the system is just and right at one pe- 
riod, it must be just and right at all times. En- 
gland has a permanent system of bankruptcy, and 
it is said to work well. We hear no fault found 
with it. The business community contract with 
reference to it, and know exactly what to expect 
when they give credit. Much more necessary to 
our country than to England is such a law, on ac- 
count of the diverse and conflicting laws of the 
various States. A citizen of one State giving 
credit to a citizen of another does not know what 
his remedies are, and sometimes the debtor does 
not know what his risks are —as in the matter of 
imprisonment for debt, for example. If Congress 
could be persuaded to pay a little heed to the real 
needs of this country in this respect it would be a 
boon to the community. 


As we understand, our Legislature have not abol- 
ished imprisonment for debt, but have limited the 
term of imprisonment to two years. This is simply 
laughable. If imprisonment for debt is right, why 
should the term be so limited ? If imprisonment is 
designed as a penalty or punishment, why should it 
be administered by civil process, and not relegated 
to the jurisdiction of criminal courts? The entire 
idea of imprisonment for debt on civil process is 
puerile. It does not prevent men from trying to 
get credit, and it does not influence men to give 
credit. Nobody ever thinks of it one way or the 
other in trade. To be sure, in most cases, the 
debtor gets free, or out on the jail limits, after a 
short incarceration, but this simply makes the 
thing more ridiculous, If the debtor does not 
choose to ask release, he can stay in jail and com- 
pel the community to support him, and get rid of 
his obligation to support himself and his family. 
If he were out, and about his business, the creditor 
and the community would have the possible benefit 


~ Vor. 29—No. 22. 








of his labor. If creditors want the luxury of 
imprisoning their debtors on civil process, they 
should be made to pay for their support. If their 
debtors have committed any crime, then the credi- 
tors may reasonably ask for criminal punishment, 
and the community may reasonably be called on to 
pay the expense of the punishment. But we do 
not see that these matters of mere commercial deal- 
ing call for such rigorous measures, Caveat 
venditor would be a good maxim. Not that it 
would make any great difference in practice, for 
there would be just as great competition to sell 
goods on credit as ever, and just as little vigilance. 
Merchants would take their chances just as readily 
as they donow. The spirit of commercial greed is 
a dangerous and indomitable spirit. 


We are by no means certain that Ward and Fish 
are the worst rascals in Wall street. Are not the 
men who gave them their opportunities just about 
as much to blame? There is very little reason in 
asking to have a man punished for false representa- 
tions that he will pay one hundred per cent. If 
men who make such representations should be shut 
up in prison, those who believe them should be 
shut up in idiot and insane asylums, and if they do 
not believe them, they ought to consider themselves 
fortunate to escape the greater damnation. We 
would gladly see Wall street and all that therein is 
sunk in its neighboring Hell-gate. It is never of 
any benefit to the community, frequently of the 
greatest detriment. There used to be laws against 
stock gambling, but they were repealed in the in- 
terest of the gamblers. We make a great fuss 
about lotteries and gambling saloons, but Wall 
street is as much worse as it is possible to conceive. 
Nearly every dollar made there is at the expense of 
some one else who has nothing to show for it; the 
country is kept in an uproar, and the citizens are 
encouraged in the neglect of honest end produc- 
tive labor. . Why not re-enact and enforce the laws 
against stock-gambling ? The best kind of ‘ put” 
for these stock-gamblers would be to “‘ put” them 
in prison, and thus the community would stand 
some chance of getting an honest and produc- 
tive day’s work out of them now and then. The 
dangers of stock-gambling are encroaching on le- 
gitimate branches of commerce, and the time is 
not far distant when there will be ‘‘ exchanges” in 
nearly every article of trade, and the noise of the 
‘*ticker ” will suppress the voice of conscience all 
over the land. It is probably Utopian to hope for 
any law or the enforcement of any law against this 
dangerous craze. What can be expected of legisla- 
tors who cannot ride from the city of New York to 
this city without playing cards for money ? 


A novel question was suggested in a recent tele- 
graph case in England by the lord chief justice, 
who is reported to have told the jury that “the 
question whether a person has a property in a mes- 
sage or letter transmitted along an electric line is 
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new. * * * If it were necessary to decide the case on 
this point, as one of copyright or literary property 
in the message, I should decide it against the 
plaintiffs, and hold that they had no ground of ac- 
tion.” The Solicitors’ Journal observes: “ It is diffi- 
cult to see any distinction in principle between the 
case of a letter and a telegram. Besides, the prop- 
erty in the paper on which a letter is written, 
which belongs to the recipient, there is also clearly, 
in the case of a letter actually transmitted, a right 
of property in its contents, and this right remains 
in the writer, the recipient having only the privil- 
ege of reading them for his own benefit. If the 
writer of a letter, instead of reading it, retains the 
letter, and employs some one else to write and send 
an exact copy of it to the person to whom it is 
addressed, it cannot be doubted that the original 
writer would have a like property in the contents 
of the letter. When therefore a man writes a mes- 
sage on a telegraph form, and employs a telegraph 
company to transmit an exact copy, and to write 
out such copy and send it to the person to whom 
the message is addressed, how is it that the original 
writer of the message has no property in its con- 
tents? The point, so far as we know, has never 
been decided in England, but in Kiernan v. Man- 
hattan Quotation Telegraph Company, 50 How. Pr. 
(N. Y.) 194, stated fully in Drone on Copyright, 
122, the Supreme Court of New York granted an 
injunction to prevent a telegraph company from 


copying and supplying to their customers news 
telegrams transmitted by the Associated Press 
through the Atlantic Cable to the plaintiff, on the 
ground that the copying was an invasion of the 
plaintiff's common-law right of property in the tele- 


gram.” The subject of the writer’s copyright in 
private letters is pretty fully discussed in 2 ALBANY 
Law Journal, 131. 


The London Times says: ‘‘ The late Mr. Benja- 
min, Q. C., is recorded to have once come into col- 
lision with a court, and once only, and the story 
may now be told because the end of it reflects 
honor on both concerned. He objected, and very 
naturally, to the interruptions of judges, who often 
make it extremely difficult to maintain any con- 
nected argument, A very learned lord having more 
than once interposed, met a proposition of Mr. 
Benjamin’s with the ejaculation, ‘monstrous!’ Mr. 
Benjamin tied up his papers, bowed, and retired 
from the House of Lords. The junior proceeded 
with the argument. The noble lord, with his usual 
generosity, publicly sent a conciliatory message to 
Mr. Benjamin, and Mr. Horace Davey, who was 
second counsel, was heard in reply, although the 
practice of the House of Lords was thus infringed 
upon, two counsel having already been heard on 
that side. The difference was afterward entirely 
composed, It happened that when it was fresh, 
Mr. Evarts, the American lawyer; was in England, 
was entertained by Mr. Benjamin at the Continental 
hotel, and heard the story. He immediately capped 





it with one from America, which does not show any 
superiority in the manner of advocates in the 
States. Interruption was, however, in this Ameri- 
can court still less justifiable, because its advocates 
are only allowed an hour each to state their case in, 
Counsel being often interrupted in a difficult case 
at last stopped, and facing the bench said: ‘I have 
told your honors that this is a puzzling case, and I 
am afraid it will be made even more so if your hon- 
ors put more puzzling questions than the facts 
themselves,’” The London Law Journal says the 
word ejaculated by the ‘‘noble lord” was “ non- 
sense,” and that while Mr. Benjamin might have 
overlooked the word ‘‘ monstrous,” he could not 
pardon the other expression. But how snobbish it 
is to talk of the “ generosity” of the ‘‘ noble lord!” 
Pray where was the ‘‘ generosity?” The ‘‘ noble 
lord ” had acted like acad, and simply did his duty in 
seeking a reconciliation. The Zimes article on Mr, 
Benjamin is very entertaining. It surprises us in 
stating his professional income at so small a sum as 
£15,000 a year for two or three years, at the 
highest. 


—_———__.—___— 


NOTES OF CASES. 

N Cumberland Valley R. Co. v. Maugans, 61 Md. 
53, a young, vigorous, healthy, active man in 

the full possession of all his physical and mental 
faculties, having a valise containing clothing in his 
right hand, and a basket of provisions on his left 
arm, attempted in broad daylight to leave a railway 
train while it was moving slowly, the distance from 
the lower step of the car to the platform being 
only eighteen inches, and in doing so was seriously 
injured. In an action of damages against the rail- 
road company it was held that he was not necessa- 
rily negligent. The court said: ‘‘Accidents occur, 
and injuries are inflicted under an almost infinite 
variety of circumstances, and it is quite impossible 
for the courts to fix the standard of duty and con- 
duct by a general and inflexible rule applicable to 
all cases so that a departure from it can be pro- 
nounced negligence in law. The rule that requires 
a party before he crosses a railroad track to stop, 
look and listen for approaching trains, which has 
been generally adopted by the courts, is the only 
one that approaches universality of application in 
reference to a particular class of accidents. But 
there is no such general accord of judicial opinion 
and precedent in reference to attempts to leave a 
a car while it isin motion. The cases cited in the 
briefs of counsel on both sides show very clearly 
that the weight of authority is against the proposi- 
tion that it is always, as matter of law, negligence and 
want of ordinary care for a person to attempt to 
get off from a car when it is in motion, This 
proposition was pressed upon the Court of Appeals 
of New York in the case of Morrison v. Erie Rail- 
way Co., 56 N. Y. 802, but Folger, J., in delivering 
the opinion of the court in that case, said: ‘ Were 
I disposed to accede to it upon principle, which I 
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am not, I should feel myself precluded by prior de- 
cisions of this court, and influenced to a contrary 
conclusion by those of other courts. The rule es- 
tablished, and as I think the true one, is that all 
the circumstances of each case must be considered 
in determining whether in that case there was con- 
tributory negligence or want of ordinary care, and 
that it is not sound to select one prominent and im- 
portant fact which may occur in many cases, and 
to say that being present there must, as matter of 
law, have been contributory negligence. The cir- 
cumstances vary infinitely, and always affect, and 
more or less control each other. Each must be 
duly weighed, and relatively considered before the 
weight to be given to it is known.’” Counsel for 
appellant cited Jewell’s case, 6 Am. and Eng. R. R. 
Cases, 879; Nichols’ case, 106 Mass. 465; Lucas’ 
case, 6 Gray, 70; Aspell’s case, 23 Penn. St. 149; 
Lewis’ case, 38 Md. 598; 8. C.,17 Am. Rep. 521; 
Nelson’s case, 68 Mo. 594; Com. v. B. & M. R. Co., 
129 Mass. 500; S. C., 37 Am. Rep. 382, and _ note, 
384; Gavetl’s case, 16 Gray, 502; Morrison v. Erie 
R. Co, 56 N. Y. 302; Burrows v. Erie R. Co., 68 
id. 558. Counsel for appellee said: ‘In 12 
Moak’s English Reports, 306, in the notes to the 
case of Robson v. North Eastern Railway Co., L. R., 
10 Q. B., 271, the learned annotator says: ‘It is 
not per se negligence for a passenger to alight when 
a train of cars is moving slowly,’ and cites therefor 
many authorities, the following amongst the num- 
ber: Johnson v. West Chester & Phil. R.Co., 70 Penn. 
St. 357; Penn. 2. Co. v. Kilgore, 32 id. 202; 
Doss v. R. Co., 59 Mo, 27; 8. C., 21 Am. Rep. 371; 
Filer v. N. Y. Cent. R. Co., 49 N. ¥. 47; Lambeth 
v. North Carolina, éte., 66 N. C. 494; S. Gi, 8 Am. 
Rep. 508; &. Co. v. Badeley, 54 Ill. 20; Curtis v. 
Detroit, ete., 27 Wis. 158; see also Swigert v. Han. 
& St. Jo. R. Co. 75 Mo. 475; Straus v. Kansas City, 
id. 185.” See also Central R. & Bank Co., v. 
Lefcher, 69 Ala. 106; 8. C., 44 Am, Rep. 505, and 
note. 505; 23 Alb. Law Jour. 124, 


In Ames v. State of Kansas, decided in the 
United States Supreme Court, April 21, 1884, the 
prominent question was whether a suit brought by 
a State to try the right of a corporation and its 
directors to exercise corporate powers and fran- 
chises within the territorial jurisdiction of the 
State, can be removed under the act of March 8, 
1875. This question is answered in the affirmative, 
in an opinion by the chief justice. The brief sub- 
mitted in this cause by Mr. Clarence A. Seward for 
the State is of exceptional learning and interest. 
It makes two main points: 1. The original Federal 
jurisdiction in cases in which a State is party is ex- 
clusively in the Supreme Court. 2. If by the act 
of 1875 Congress has lawfully divided such juris- 
diction with the Circuit Courts, then the Supreme 
Court has no appellate jurisdiction over the decis- 
ions of the Circuits. The first point is sought to be 
sustained by the brief generally. The second 
point is founded upon Osborn v. United States Bank, 





9 Wheat. 820, in which the court said: ‘‘ In those 


cases in which original jurisdiction is given to the 
Supreme Court the judicial power of the United 
States cannot be exercised in its appellate form.” 
The chief justice bases his opinion in great degree 
upon the analogous doctrine respecting jurisdiction 
as to consuls, as laid down in several Federal de- 
cisions, and sums up in the following paragraph: 
‘In view of the practical construction put on this 
provision of the Constitution by Congress at the 
very moment of the organization of the govern- 
ment, and of the significant fact that from 1789 
until now no court of the United States has ever in 
its actual adjudications determined to the contrary, 
we are unable to say that it is not within the power 
of Congress to grant to the inferior courts of the 
United States jurisdiction in cases where the Su- 
preme Court has been vested by the Constitution 
with original jurisdiction. It rests with the legis- 
lative power of the government to say to what ex- 
tent such grants shall be made, and it may safely 
be assumed that nothing will ever be done to en- 
croach upon the high privilege of those for whose 
protection the constitutional provision was in- 
tended. At any rate, we are unwilling to say that 
the power to make the grant does not exist.” We 
should have been glad to see a more robust grap- 
pling with this very important constitutional ques- 
tion, 


In Pointon v. Hill, 50 L. T. Rep. 268, colliers on 
a strike, living with their families at Silverdale, 
drew a wagon through the streets of Burslem in- 
seribed, “the children’s bread wagon.” One of 
them went into a shop and asked the shopkeeper 
for assistance for the miners, and then went into a 
private house and asked for bread for the children, 
and got a cabbage. The men were not disorderly, 
and their demeanor was not improper, but it was 
stated that this mode of going about was of con- 
stant occurrence, and caused annoyance to house- 
holders. Held, that they were not ‘‘idle and dis- 
orderly persons,” within the meaning of the act, 
providing that ‘‘every person wandering abroad or 
placing himself or herself in any public place, 
street, highway, court or passage, to beg or gather 
alms, or, etc., shall be deemed an idle and disor- 
derly person.” Cave, J., said: “This means persons 
of a certain character and course of life, and it 
seems to me that the proper conclusion to be drawn 
from these words is that the act was directed 
against a certain class of persons of a peculiar habit 
and mode of life, namely, those persons who make 
it their habit and mode of life to wander about and 
put themselves in streets and highways, there to 
beg and gather alms, and such persons come within 
the statute. But if any particular person, for any 
specific purpose, and not as a regular mode of gain- 
ing a living, or for the general object of maintain- 
ing himself, but for some particular object, not in 
itself unlawful, went from house to house to solicit 
subscriptions, that would not be within the mean- 
ing of the statute. Persons, on what is called 
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Hospital Saturday, placed themselves at the corners 
of public streets to solicit subscriptions for . hos- 
pitals, and it had never occurred to any one that 
the persons who did so, not seeking any thing for 
their own advantage, and not doing so as a regular 
habit and mode of life, but for a specific and chari- 
table object, were within the purview of the act. 
In the case before us the case finds that the appel- 
lants were working men, having their homes and 
families, but who in consequence of some disagree- 
ments with their masters, were, as it is said, out on 
strike. There was nothing unlawful in that, and 
we know that unfortunately there are many such 
disputes between employers and their workmen. 
Whether the workmen were right or wrong in this 
instance, we have no means of judging, nor is it ma- 
terial to know. But it seems to me that these men 
were not infringing the act when they went about 
in an orderly way for the purpose of representing 
their case to the public, and trying to induce the 
public to assist them on that particular occasion, 
and with reference to the position of their families 
at that time, while they theraselves were on strike. 
There would be a difficulty in distinguishing this 
case from a case of a poor man who had, say, lost 
his cow, his sole means of support, and went about 
the country, with the approval of his neighbors, 
who had perhaps signed papers in his favor, which 
he took from house to house, soliciting assistance to 
enable him to buy another cow. In one sense he 
may be said to go round to ask for alms, but not in 
the sense that is meant to be dealt with in this act. 
When a man placed himself in the public streets to 
ask for alms, not for any particular object, this 
would be evidence from which it might be inferred 
that he did so asa mode of getting a living, and 
that might be an offense within the act. But it is 
clear that if, as in this case, on some particular oc- 
casion, men who are ordinarily hard-working and 
industrious, went about from house to house to ask 
assistance for some specific object, which was not 
intended to provide them with the ordinary means 
of living, this was not what was aimed at in the 
act. This was whe’ was done in the present case, 
and therefore I have come to the conclusion that 
the case did not come within the act, and that the 
conviction ought to be quashed.” 





THE JURY SYSTEY. 


HIS winter, when the Legislatures of the various 
States are in session at their respective places of as- 
sembly, we shall undoubtedly be furnished food for re- 
flection and discussion in the form of amendments to 
and alterations of existing jury laws. What these al- 
terations and amendments will be it is of course im- 
possible to foresee, but it is more than likely that the 
reform in most instances will be limited to those fea- 
tures of the laws which are at present claiming the at- 
tention and receiving the denypciations of the secular 
press. 

New York may be an exception. Judging by the 
recent action of the Senate,alluded to in No. 744 of the 
JOURNAL, tending toward the exemption of bankers 
from jury duty, the progress of ‘‘ the star-eyed goddess 


of reform’”’ in New York may be crab-like,and we 
may all live to see the jury system restored to its pris- 
tine simplicity in the Empire State; the jurors being 
drawn from the vicinage, and constituting the wit- 
nesses in the case as well. 

But the general drift will be in the direction of en- 
listing intelligence in the jury service. The forming 
and expressing of an opinion concerning the guilt or 
innocence of a prisoner may not remain in and of it- 
self a cause for challenge, and perhaps some of the 
States will repeal the ridiculous statutes making jurors 
judges of the law as well as of the fact in criminal cases. 
It is doubtful however if the road to substantial reform 
lies in this direction, or if the changes suggested would 
accomplish their purpose. 

It is not only juries in criminal cases which imper- 
fectly discharge their duties,but the average of intelli- 
gence and capability is not high in the jury boxes of the 
civil courts. There isa very obvious reason for this in 
almost the universal disinclination of the better classes 
of citizens to serve on juries. In large cities, and in 
fact everywhere in this country, the strife of competi- 
tion is active. It is necessary for a man having a busi- 
ness in charge to devote all of his time to it; to be con- 
stantly in readiness for the swift developments of com- 
mercial life. A few may be so fortunate as to have 
clerks to whom the management of their affairs might 
be confided with safety, but ordinarily the presence of 
the owner of the business is necessary to its successful 
conduct. 

The same reasons, a little altered in form, perhaps, 
force the same results in small places and in the agricul- 
tural districts. The consequence is that every sort of 
subterfuge is resorted to for the purpose of escaping 
the distasteful and oftentimes financially oppressive 
duty. Substitutes are offered, and in most instances 
accepted; physicians’ certificates are procured as often 
without foundation as with; excuses are fabricated 
with but slight regard for the sanctity of an oath; and 
lawyers are frequently offered very substantial fees for 
the release of an unwilling “good man and true.”’ This 
in the civil courts, and when only obscure business en 
gages the attention of the other tribunals. In great 
criminal cases it is safe to say that out of a venire of 
two hundred or more every man who is fairly qualified 
to discharge the duties of a juror as they are now rec- 
ognized, and who does not wish to serve, will escape 
serving. Conscientious scruples against capital punish- 
ment, prejudices for or against the accused,rock-rooted 
opinions about the case which no amount of evidence 
could remove, spring upin the minds of those sum- 
moned almost in the twinkling of an eye. I have been 
told by prominent business men here that after being 
summoned as jurors in a murder case they have pur- 
posely disqualified themselves. If they knew nothing 
about the case before they sought information, and 
drew from it an opinion which they immediately ex- 
pressed. 

When Jere Dunn was tried in Chicago a knot of 
business men who had been summoned on a special 
venire to serve as jurors stood in the court room busi- 
ily talking over the details of the tragedy, and every 
one of them, when he got into the box, swore that he 
had formed and expressed an opinion about the case; 
that he would not say that evidence would remove 
that opinion, or that he could sit as an impartial juror 
in the case. 

As long as the law will not sanction a trial before a 
coufessedly prejudiced juror,the prevailing disinclina- 
tion to serve will frustrate the provisions of the most 
skillfully drawn statute which could be smuggled 
through a Legislature. And the fact that this jury 
duty sits uneasily upon the shoulders of the people 
and is irksome to them, is a loud demand ror some 
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system isarelic of by-gone days. It is like an old 
sword or armor, a rusty heirloom which recalls the 
simplicity and primitive institutions of our ancestors, 
but which has long survived its usefulness. 

The jury system preserves those principles which in 
the early history of this country compelled every citi- 
zen to work onthe public roads a given number of 
days in the year, and which commanded him to bring 
his flint-lock to ‘‘ general muster’’ on the days when 
the train bands were assembled. They carry us back, 
if not to a “ state of nature,’’ at least to the primordial 
aspects of society. The argument is familiar, and 
within its proper limits irrefragible. Every member 
of asociety is indebted to it for his protection, and 
therefore he is obligated to pay a proportionate share of 
its common burdens. But that does not mean that 
every member of the society must perform an aliquot 
share of each of its manifold duties. It is the duty of a 
government to insure its people in the enjoyment of 
their inalienable rights, and to that end courts are es- 
tablished, places of confinement maintained, legislatures 
empowered, offices provided for the registry of titles, 
and innumerable facilities afforded for the regulation 
and conduct of the common affairs of all the people. 
It is impossible that the public employments which we 
term offices should be handed around from man to man 
like apples at a donation party. A State may be com- 
pared to a large family in well-to-do circumstances. 
There numerous things are necessary to be done for 
the happiness of and prosperity of the family, but the 
household duties are not parcelled out among the par- 
ents and children. Servants are employed, whose 
business it is to look after the several departments of 
the household. And so society must have its servants, 
skilled in the particular line of their employment, and 
more or less fitted for the services they are called upon 
to perform. 

We as a nation, and in theaffairs of our State and 
municipal governments, need many servants for infi- 
nitely diversified employments.On what basis shall they 
be selected? The obvious answer is with reference to 
their qualifications to properly and intelligently per- 
furm the duties required of them. 

Jurors in their brief hour of power are intrusted 
with duties not less responsible than those of the judge 
himself. If the administration of law is more import-~ 
ant than the Jaw itself, then jurors enjoy a more ex- 
alted station in the list of public servants than legisla- 
tors. It is at least asimportant that justice should be 
done between man and man as itis that the records 
should be properly kept,the streets of acity frequently 
swept, or the office of constable respectably fiiled. 
And yet if the manner of selecting jurors were held to 
apply to the selection of all servants of the public; if 
the salary and tenure of office were uniform in all 
cases, what indescribable confusion and turmoil would 
be introduced into governmental affairs. Fancy draw- 
ing congressmen, judges, members of the Legislature, 
clerks of court, mayors of cities and the like out ofa 
box into which every tenth name on the poll list was 
placed, each one drawn to serve not more than two 
weeks in any one year, and to receive for his services 
the princely sum of $1.50 per day besides mileage. 

Such a system might have furnished good jurors long 
ago, when jury trials were few and far between. So 
would this system have supplied satisfactory officers 
in the early dawn of a nation's history—among the 
very first settlers on the shores of this country, per- 
haps. But we have progressed beyond the civilization 
of those days. ‘‘The courts of the king are always 
open.”’” The “fountain of justice” flows unceasingly 


now, and the jury, instead of being an occasional inci- 
dent of a session of court, is now a perpetual institu- 
tion, for which work will be provided faster than it 
cau be disposed of. 





All other public employments have been confided to 
deputies and representatives. All the rest of the gov- 
ernmental work is done by the servants of the public. 
But like some New England housewife, who will not 
permit any of her servants to sweep the parlors, we, 
the people, retain the jury duty in our own keeping. 
What rational basis is there for this distinction? If 
we compelled our bankers, merchants and farmers to 
do police and militia duty as we seek to enforce their 
serving on juries, it will be conceded that we would 
have deplorably inefficient policemen and soldiers. 

Does not this illustration show one reason at least 
for the unsatisfactory condition of the jury service? 
Or are the duties of jurymen so simple, are the prob- 
lems submitted to them for solution so free from diffi- 
culty that for the purpose of serving on a jury every 
voter who understands the English language shall be 
presumed capable? The answer is in every man’s 
mouth. The universal dissatisfaction with the jury 
service establishes its inefficiency beyond a reasonable 
doubt. 

To establish the office of juror and fill it in some 
reasonable way for a sufficiently extended period to 
afford a promise of intelligent service would, in my 
judgment, be a most substantial and satisfactory re- 
form. 

But there is another serious defect in the system, to 
which I beg leave to call attention. Under luws now 
in force the verdict of ajuryis very similar in many 
respects to the decision of a judge who gives no rea- 
sons. It may be right, but the course of the argument 
being unrevealed, the conclusion oftentimes loses half 
its weight. It is probably for this reason as much as 
for any other that so many verdicts are set aside as 
contrary to the evidence. In any case, not the sim- 
plest, it is impossible to say with certainty what facts 
have been found by the jury. 

In cases of fraudulent transfers of property, in crim- 
inal cases, and in all causes where the evidence is con- 
flicting, the verdict of the jury affords only a theoret- 
ical clue to the facts. It is clearly contrary to the ele- 
mentary principles of the system for courts to inter- 
fere with verdicts on the ground that the evidence 
does not establish the facts necessary to the conclu- 
sion. But we haveenlarged the functions and powers 
of the jury. They not only find the facts, but under 
the instructions of the court, one-half of which they 
generally do not understand, and the other half of 
which they are apt to forget, they pronounce a conclu- 
sion of both fact and law. 

This is a perversion of the proper powers of a jury, 
and entirely beyond the abilities of the average panel. 

We frequently read of criminals found guilty of the 
most atrocious crimes receiving most inadequate pun- 
ishment at the hands of juries, and in civil cases the 
most astonishing conclusions are frequently drawn by 
juries from their premise of guilty. 

These things furnish some justification for, if they 
do not render indispensable the corrective power as- 
sumed by courts over the verdicts of juries. But the 
evil itself should be cured, and this can easily be done. 
The jury should simply find the facts. They should 
pronounce no judgment or conclusion upon the facts, 
but they should furnish the court with a certificate of 
the facts found, something like in form to a complaint 
or petition under the codes, with perhaps a little more 
attention to detail than is required in some of the 
States. The law itself is certain, and the facts being 
definitely and finally ascertained in some intelligible 
way, a judgment could be pronounced upon them with 
confidence. 

This reform would require some little education on 
the part of the jurors, and Iam afraid that no right- 
minded legislator would ever vote to deprive his un- 
lettered and ignorant constituents of the blessed privi- 
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lege of sitting on ajury. Some change must speedily 
be made in the jury system however,and such achange 
as has been here faultily outlined would carry us some 
distance in the right direction. It would aid in bring- 
ing criminals to justice and relieve in a measure the 
overcrowded dockets of courts of last resort. 

In conclusion permit me to add that I have sought 
to do nothing more than give faint outlines of a possi- 
ble reform. The details, such as reducing the number 
of the jurors, doing away with the requirement of 
unanimity, increasing their pay to an amount little if 
any thing short of what the judges receive, and kin- 
dred matters I have not attempted to discuss. 

HARVEY STORCK. 

Cuicaao, May 8, 1884. 





THE PRESUMPTION OF DEATH—I. 


Rute V. Anabsentee shown not to have been heard 
of for seven years by persons, who if he had been alive 
would naturally have heard of him, is presumed to have 
been alive until the expiry of such seven years, and to 
have died at the end of that term.(1) 


ILLUSTRATIONS. 


1. In the middle of November, 1846, Captain M. in 
command of a ship of war with ten seamen, sailed on 





(1) Stevens v. McNamara, 36 Me. 176 (1853); Doe v. Flanagan, 
1 Ga. 538 (1846); Spears v. Burton, 31 Miss. 554 (1856); Craig 
v. Craig, 1 Bailey (Eq.) (S. C.), 102 (1830); Clarke v.Cummings, 
5 Barb. 353 (1849); Tilly v. Tilly, 2 Bland. Ch. 444 (1840); Foulks 
v. Rhea, 7 Bush, 568 (1870); Ashbury v. Saunders, 8 Cal. 62 
(1857); Godfrey v. Schmidt, 1 Cheves (S. C.). 57 (1840); Moffet 
v. Varden, 5 Cranch, C. C. 658 (1840); Anonymous, 2 Hayw. 
(S. C.) 134 (1801); Bowden v. Evans, 2 Hawy. (S. C.) 222 (1802); 
Crawford y. Elliott, 1 Houst. (Del.) 465 (1855); Hancock v. 
American Life Ins. Co., 62 Mo. 26 (1876); Smith v. Knowlton, 
ll _N. H. 196 (1840); King v. Paddock, 18 Johns. 141 (1820); 
Bradley v. Bradley, 4 Whart. 173 (1838); Loring v. Steineman, 
1 Metc. 210 (1840); Spears v. Burton, 31 Miss. 547 (1856); For- 
saith v. Clark, 21 N. H. 424 (1850); Rosenthal v. Maybugh, 33 
Ohio St. 155 (1877); Rice v. Lumley, 10 id. 596 (1857); Youngs v. 
Heffner, 36 id. 232 (1880); Maybugh v. Rosenthal, | Crim. Sup. 
Ct. 492 (1871); Holmes v. Johnson, 42 Penn. St. 159 (1862); Innis 
v. Campbell, 1 Rawle, 375 (1829); Puckett v. State, 1 Sneed, 
356 (1853); Primm v. Stewart, 7 Tex. 183 (1851); Re Hall,1 Wall. 
Jr. 8 (1843); Woods v. Woods,2 Bay, 476 (1802); McNair v. 
Ragland, 1 Dev. (Eq.) 533 (1830); Davis v. Briggs, 7 Otto, 628 
(1878); Rust v. Baker, 8 Sim. 443 (1837); Ommaney v. Stillwell, 
23 Beav. 328 (1856); Ewing v. Savery, 3 Bibb, 235 (1813); Adams 
v. Jones, 39 Ga. 508 (1869); Proctor v. McCall, 2 Bailey (S. C.), 
134; 23 Am. Dec. 134 (1831) In Naisor v. Brockway, Rich Eq. 
Cas. 449 (1830), there is an extraordinary ruling by Chancellor 
Harper, of South Carolina, to the effect that where an absen- 
tee is unheard of for seven years, the presumption is that he 
died at the commencement of that period. The question was 
whether one Philip Naison Brockway could be presumed to 
have died before reaching the age of twenty-one years. He 
was born in 1800, and left home in 1814. Late in 18l14he was 
last heard of. The chancellor held that he must be presumed 
to have died a minor, saying: ‘‘When the period of seven 
years has elapsed the law presumes that it was occasioned by 
deatb and not by any minor casualty. Not death at the end 
of the period; but that the ignorance of his existence during 
the whole period was the consequence of his death. This 
seems naturally to have relation to the earliest period when 
his existence became uncertain.’’ The chancellor afterward 
found that he had drawn the line too closely, for he adds ina 
note to the report of the case. ‘‘Memorandum. After this 
decree and after the distribution, Philip Naisor Brockway. as 
Iam informed, made his appearance in Charleston in good 
health.” But see Chapman v. Cooper, 5 Rich. 452 (1852). The 
rule adopted in England is different. It seems to be estab- 
lished by the decision of the highest courts in that country, 
that where a person goes abroad and is not heard of for seven 
years, the law presumes that he is dead, but there is no pre- 
sumption of law that he died at any precise time within these 
years. In other words that on the one hand that the time at 
which a person died within the seven years is not a matter of 
presumption but of proof, and on the other, there is no pre- 





a launch from San Francisco to Fort Sulter, on the 
Sacramento river. No intelligence was ever after re- 
ceived of the launch or of any of its crew. On Decem- 
ber 1, 1846, a grant of land was made to Captain M. 
The presumption was that Captain M. was alive on 
December 1, 1871.(2) 

2. E. died on September 9, 1851, leaving a legacy to 
his son W. In May, 1846, W. wrote to his brother that 
he was to sail from Baltimore to Africa in a few days 
in charge of a brig. Nothing was subsequently heard 
ofhim. Held, that the presumption was that W. was 
alive on Septmber 9, 1851.(3) 

3. In March, 1861, M. disappeared from his boarding 
house in New York with the declared intention of 
going South, and was not afterward seen or heard of. 
In 1871 his administrator brought an action on a policy 
of insurance on his life. The company defended on 
the ground of a failure to pay apremium due in June, 
1861. Held, that M. must be presumed to have been 
alive at that time, and the administrator could not re- 
cover. (4) 

4. In 1866, A. claiming as the wife of N., brought an 
action for dower in land which the defendant claimed 
by virtue of a deed made in 1856. It was proved that 
N. had not been heard of since March 21, 1852. The 
presumption was that he was dead on March 22, 
1859. (5) 

5. C. died December 4, 1852, leaving by her willa 
legacy to her nephew, E. In 1837, E. resided in Con- 
necticut, but removed to New York, where he was 
heard from until 1849, when he ceased to correspond 
with his friends in Connecticut, and was not subse- 
quently heard of. If E. died before C., the legacy 
lapsed. If he survived in 1862 (when the suit was 
brought), it belonged to him. If he died after C. it 
belonged to his next of kin. Held, that the presump- 
tion was that E. did not die till 1856, and the legacy 
went to his next of kin.(6) 

6. J. sailed from New York to Europe in 1791, and 
nothing was subsequently heard of him. The pre- 
sumption is that J. continued alive till the expiration 
of seven yearsfrom the day he sailed from New 
York .(7) 

7. A woman was sued on a promissory note dated in 
1808. She pleaded coverture at the time. It was 
proved that she was married in England in 1779 toa 
person who went to Jamaica twelve years before the 
trial. The presumption was that the husband was dead 
after seven years’ ubsence.(8) 








sumption of the continuance of life after the disappearance 
of the party; but the onus of proving the death or existence 
of the party at any particular time within that period lies on 
the person who claims a right resting on the establishment of 
either of these facts. Doe v. Nepean, 5 B. & Ad. 36; Knight v. 
Nepean, 2M. & W. 895; Re Phene’s Trusts, L. R., 5 Ch. App. 
139; Re How. 1 Sw. & T. 53 (1858); Thomas v. Thomas, 2 Dr. & 
Sm. 298 (1864); Re Benham’s Trusts, 37 L. J. (Ch.) 265 (1868); 
Lambe v. Orton, 29 id. 286 (1860); Re Peck, 29 L. J. (P.& M.) 
95 (1860). But the English cases are not a unit on this pointas 
will be seen by consulting R. v. Wellshire,6 Q. B. Div. 366; 
Re Corbesbley’s Trusts, 14 Ch. Div. 846; Gill v. Manley, 16 Ir. 
L, T. 57; Wilson v. Hodges, 2 East, 313; Doe v. Jesson, 6 id. 
80; Rowe v. Hosland, 1 W. Bl. 404. A few cases in the Amer- 
ican courts follow the English rule. State v. Moore, 11 Ired. 
(L.) 160 (1850); Spencer v. Roper, 13 id.333 (1852). 


(2) Montgomery v. Bevans, 1 Saw. 660 (1871). 

(3) Eagle's case, 3 Abb. Pr. 218 (1856); Bradley v. Bradley, 4 
Whart. 173 (1838); Whiteside’s Appeal, 23 Penn. St. 114 
(1854) . 

(4) Hancock v. American Life Insurance Co., 62 Mo. 26 
(876). 

(6) Whiting v. Nicholl, 46 Ill 235 (1867). 

(6) Clarke v. Canfield, 15 N. J. (Eq.) 119 (1862). 

(7) Burr vy. Sim, 4 Whart. 150; 33 Am. Dec. 50 (1838). 

(8) Hopewell v. De Pinn, 2 Camp. 113 (1809). 
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In fixing this arbitrary period of seven years—for it 
might just as reasonably have been five or ten—the 
judges followed the Legislature, which in the time of 
James the first and of Charles the second, in order to 
render it possible for the wife of an absent party to 
marry again without fear of committing a crime, and 
to lessen the inconvenience of ascertaining and prov- 

*ing the death of cestui que vies in leases, provided that 
seven years’ absence without being heard of should be 
sufficient proof of death in both cases. 

In one case an English vice-chancellor expressed the 
opinion that the presumptions relating to death were 
becoming more and more untenable. ‘‘ Owing,’’ said 
he, ‘* to the facility which travelling by steam afforded, 
a person may now be transported in a very short space 
of time from this country to the backwoods of Amer- 
ica, or to some other remote region, where he may 
never be heard of again.’’(9) 

A period longer than seven years would according 
to this reasoning, best suit the necessities of modern 
habits and invention. But nine men out of ten would 
be likely to come from the same premise to the very 
opposite conclusion. Togo abroad a hundred and fifty 
years ago, was attended in the first place with greater 
danger, and in the second place, his means of commu- 
nication were infrequent and uncertain. Every one 
who at that time went to regions at all remote was 
as much cut off from the facilities of a modern post- 
office as was Livingstone during the time that Stanley 
was in search of him, or as our Arctic explorers of the 
present day. But to-day it is only the explorer or the 
hermit who is able to put himself beyond the means of 
communication with any part of the world. 

“The law as declared in England,” it was said by 
Mr. Justice Field, in case 1, “is different from the 
law which obtains in this country, so far as it relates 
to the presumption of the continuance of life. Here 
asin England, the law presumes that a person who 
has not been heard of for seven years is dead, but here 
the law, differing in this respect from the law of Eng- 
land, presumes that a party once shown to be 
alive continues alive until his death is proved, or the 
rule of law applies by which death is presumed to have 
occurred, that is, at the end of seven years. And the 
presumption of life is received, in the absence of any 
countervailing testimony, as conclusive of the fact, es- 
tablishing it for the purpose of determining the rights 
of parties as fullyas the most positive proof. The 
only exception to the operation of this presumption is 
when it conflicts with the presumption of innocence 
in which case the latter prevails. This rule is much 
more convenient in its application, and works greater 
justice than the doctrine which obtainsin England, 
according to the decision in Phene Zrusts, that the ex- 
istence of life at any particular time within the seven 
years, when the fact becomes material, must be affirm- 
atively proved. In numerous cases such proof can 
never be made, and property must often remain un- 
distributed, or be distributed among the contestants, 
not according to any settled principle, but according 
as one or the other happens to be the moving party in 
court. Take this case by way of illustration: A man 
goes to sea on the first of January, 1860, and is never 
heard of again; his father makes his will und dies on 
the first of July of the same year, leaving him a por- 
tion of his property, and the residue toa distant rela- 
tive. If persons claiming under the missing man ap- 
ply for the legacy to him, they must fail, for they can- 
not prove that he survived the testator. On the other 
hand, if the residuary legatee applies for the property 
on the ground that the legacy to the missing man nas 
lapsed, he must fail, for he cannot prove that the mis- 
sing man died before the testator, and the proof of his 
death in such case would be essential to the establish- 











(9) Shadwell, V. C., in Watson vy. England, 14 Sim, 38. 





ment of the applicant’s right. Noris this rule as to 
the presumption of the continuance of life up to the 
end of the seven years justly subject to the criticism 
of counsel, that it renders absurd the whole basis on 
which the presumption of death rests. There must be 
some period when the presumption of the continuance 
of life ceases and the presumption of death super- 
venes; and as in all cases where the existence of a pre- 
sumption arising from the lapse of time is limited by a 
fixed period, it is difficult to assign any valid reason 
why one presumption should cease at the particular 
time designated, rather than at some other period and 
a different presumption arise, except that it is import- 
ant that some time, when the change takes place, 
should be permanently established. It would be dif- 
ficult to assign any other reason than this for the pre- 
sumption which obtainsin some States that a debt is 
paid upon which no action has been brought, after the 
lapse of six years; and that it is unpaid up to the last 
hour of the sixth year. The presumption of payment 
arising from the lapse of time without action, it might 
be said withequal propriety, as inthe present case 
with respect to the presumption of life to the end of 
the seventh year, that if the presumption of non-pay- 
ment extends up to the end of the sixth year, it ren- 
ders absurd the whole basis upon which the presump- 
tion of paymentrests. So it would be difficult to give 
any sufficient reason for admitting in evidence a deed 
thirty years old without other proof of its execution 
than what is apparent on its face, and at the same 
time refusing admission to adeed except upon full 
proof of its execution, which has existed thirty years 
less one day—except that it is important that the per- 
iod should be fixed at which the presumption arises 
which supersedes the necessity of direct proof.” 

In case 2it was said: ‘‘ What is acourt or jury to 
do when there are no accompanying circumstances, 
when there is no ground, in fact, for inferring death at 
any particular time. The question is not whether 
those presumptions are rigid and strict, but whether 
there are any such presumptions, and if so what is 
their effect when there is an entire dearth of evidence 
tending to guide the conclusion as to life or death. 
Confessedly before the analogy drawn from the stat- 
ute of bigamy and life tenancies prevailed, it was a 
rule of evidence to presume life until the contrary was 
shown. That rule still continues except so far as it 
has been modified by the presumption drawn from the 
statutes of death after seven years’ absence without in- 
telligence. The practical effect of these two rules, if 
both are to be taken as subsisting, is that whenever 
the law is invoked as to the rights depending upon the 
life or death of the absent party, he is to be deemed as 
living until the seven years have expired, and after 
that is to be deemed as dead. Not that the law finds 
as a matter of fact that he died on the last day of the 
seven years, but that rights depending on his life or 
death are to be administered as if he had died on that 
day. Itis impossible to say when he died, or even to 
assert as a matter of fact that heis dead, but in the 
absence of all evidence the law will account him as 
dead at a certain time and not before. This is an arti- 
ficial rule, and of course cannot be expected to square 
with the actual fact. It is the logical result of the 
presumptions, founded upon reasons of convenience, 
and the necessity of fixing upon some limit within 
which the relations of the living to the absent are to 
be determined more than upon any strong probabili- 
ties. This is the meaning of our statute in respect to 
life estates which declared that if the life tenant shall 
absent himself for seven years, and his death shall 
come in question, such person shall be accounted nat- 
urally dead in any action concerning the lands in 
which he had the estate for life. unless sufficient proof 
be made that he is stillliving. Heshall be accounted 
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dead. The law so treats him and accounts him, just 
as the common law treated and accounted him living 
until his death was proved. In neither case can it be 
said that his life or death has been actually proved, 
but in both cases it may be said that he shall be ac- 
counted living until by reason of his absence the law 
accounts him dead; and for the purposes of justice, 
the rights and relations of parties affected by his life 
or decease shall in the absence of information be de- 
termined by this technical presumption. This cer- 
tainly seems to me the most consistent and symmet- 
rical rule; and when it is regarded as a dry legal doc- 
trine adapted for purposes of convenience, and from 
the necessity of having some limited period for the 
determination of the rights of absent persons, and not 
as a determination upon the death or the real time of 
the death, there would appear to be no grave objection 
against it. * * * Theresult is that in the case of 
absent persons, it is within the province of the court 
or jury to inferfrom circumstances, if any appear in 
proof, the probable time of death; but if no sufficient 
facts are shown from which to drawa reasonable in- 
ference that death occurred before the lapse of seven 
years, the person will be accounted in all legal pro- 
ceedings as having lived during that period.” 

In case 4 it was said: ‘‘It has come to be regarded 
as a settled principle that the absence of a party for 
seven years, without any intelligence being received of 
him within that time, raises the presumption that he 
is dead, and the jury on proof of such absence havea 
right to presume his death. A less period will not 
suffice to raise the presumption, but a party whose in- 
terest it is to show that he was living within that time 
is at liberty to show it,by such facts and circumstances 
as will inspire that belief in the minds of the jury. 
As in this case the demandant to make out her right 
to bring her action had only to show her husband had 
not been heard of from the 21st of March, 1852, to the 
2lst of March 1859, the presumption of law then comes 
in that he was dead on the 22d of March, 1859, being 
seven years from the time he was last heard of. This 
is all the proof she was required to submit, the mar- 
riage being established and no question being made as 
to the title of her husband. When she by competent 
proof raised this presumption of death, to what period 
of time did it extend? The answer is plain, her right 
to sue did not exist until the death of her husband 
was established, and as that was not established until 
the 2lst day of March, 1859, the presumption took 
effect on that day; then in legal contemplation her 
husband was not among the living.”’ 

Case 5 was decided in New Jersey, where by statute 
a person is presumed to be dead after seven years’ 
absence without being heard of. The court said: “It 
is urged that although at the end of seven years the 
law presumes that the absent party is dead, there is no 
presumption when he died; that the law was designed 
to furnish evidence of the fact of thedeath but not of 
the time of the death. This view of the operation 
of the statute was adopted by the Court of Kings 
Bench and Exchequer in Doe v. Nesean, and 
appears to be the settled doctrine of the English 
courts. The same view appears also to have been 
adopted in some of the American decisions. * * * 
In the present case this view of the statute must give 
rise to much more serious embarrassment, and will 
defeat a recovery of the fund by either party from 
the impossibility of ascertaining when the legatee 
died. The child of the special legatee to entitle him- 
self to recover must show that the legatee survived 
the testratrix, otherwise the legacy lapsed. The resi- 
duary legatee, to establish her claim, must show that 
the special legatee died in the life-time of the testatrix 
for in that event alone is she entitled to the fund. 
And no length of time will remove the difficulty, so 





that the title to the fund must forever remain unset- 
tled. Similar embarrassments, it is obvious, will be 
encountered in numerous cases in which the aid of the 
statute may be invoked. A construction which leads 
to such results ought not to be adopted, except for the 
most cogent reasons. It will greatly impair the bene- 
ficent design of the statute which was, I apprehend, to 
furnish a legal presumption of the time of the death age 
well as of the fact of the death. And that design it 
accomplished by the fairest rules of the interpretation. 
The legatee is proved to have been living about three 
years beforethe death of the testatrix. The legal 
presumption, independent of the statute, is that life 
continues until the contrary is shown or until a dif- 
ferent presumption is raised. In the absence of the 
statute the presumption would be that the legatee is 
stillalive. The design of the statute was by an arbi- 
trary rule to fix a definite limit to that presumption 
of the continuance of life by a contrary presumption 
that life has ceased. But the presumption of life 
ceases only whenit is overcome by the counter- 
vailing presumption of death. And the real question 
is not whether the statute furnishes any evidence of 
the precise time of the death, but whether it furnishes 
any evidence of the occurrence of death before the end 
of the seven years. If it does not, the presumption of 
life continues by well-settled rules of evidence, inde- 
pendent of the statute. The presumption of death 
which arises upon the expiration of the seven years can- 
not act retrospectively. * * * There may be cir- 
cumstances which will create a presumption in fact of 
the death of an absent party within seven years. But 
this in no wise affects the legal presumption created 
by the statute,and in the absence of such circumstances 
the presumption of life continues until arrested by the 
statute. It is no answer to say that the probabilities 
are that the death did not occur at the expiration of 
the seven years, but at some other time within that 
period. The time of the death, as well as the fact of 
death, are presumptions not of fact but of law. The 
law regards neither as certain. It simpiy declares that 
the party shall be presumed to be dead at the expira- 
tion of theseven years, whenever his death shall comein 
question. The language of the statute, as well as that 
of 6 Anne and 19 Charles I, for which our statute was 
designed as a substitute, clearly indicates that an ar- 
bitrary rule was designed to be established, by which 
the rights of parties litigant might be determined in 
the absence of more unequivocal proof, however in- 
consistent that presumption might be with the actual 
truth of the case. This view of the effect of the pre- 
sumption created by the statute is sustained by the 
great weight of American authority. It appearing 
that the special legatee was in life about three years 
before the death of the testatrix, the presumption is 
that he continued in life until after the death of the 
testatrix, and that consequently the legacy did not 
lapse. More than seven years having elapsed since the 
legatee was last heard from, the legal presumption 
created by the statute attaches. The legatee is now 
presumed to be dead and the next of kin is entitled 
to the fund.”’ 

In case 6 it was said: ‘*Not only convenience, but 
necessity, calls for a definite rule to produce certainty 
of result in the determination of facts which must be 
passed upon without proof; and such can be obtained 
only from the doctrine of presumptions, which how- 
ever arbitrary, is indispensable, and when founded in 
the ordinary course of events, productive of results 
which usually accord with the truth. There is noth- 
ing so frequently unattended with the ordinary means 
of proof, and yet so essential] to the determination ofa 
right, as the time of an individual’s death. The com- 
mon law soon had recourse to presumption for the 
continuance of life, by casting the proof of its cessa- 
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tion on him who alleged it; yet it must have been 
obvious that a counter presumption of superior power, 
founded in experience of the ordinary duration of 
human existence, and leading to a certain conclusion 
of death, might be raised from lapse of time alone. 
The latter however would be but a natural presump- 
tion, producing not constructive belief, but actual con- 
viction, and failing to apply its rule to cases without 
regard to circumstances, it would be inadequate to the 
necessities of legaladjudication. Sensible of this, the 
English judges provided for these necessities by limit- 
ing, in analogy to their statutes concerning leases and 
bigamy, the presumption of life to the period of seven 
years. ‘bese statutes are not in force here, nor have 
we any of our own which correspond to them; conse- 
quently the period assumed with us must be an arbi- 
trary one, just as is the period for the presumption of 
payment, which corresponds with the English statute 
of limitations to bar an entry, instead of our own. 
The period assumed by the English judges however is 
a reasonable one, and we have been cautiously, but 
constantly, approaching it. That it had not already 
been arrived at, asin some of our sister States, by 
direct decision, is to be ascribed to the absence of a 
case Which required it. Such acase now occurs; and 
the principle is to be considered as definitively settled. 
But the presumption of death, as a limitation of the 
presumption of life, must be taken to run exclusively 
from the termination of the prescribed period; so that 
the person must be taken to have then been dead, and 
not before. Indeed that is a necessary conclusion 
from viewing it, not merely asa limitation, but asa 
countervailing presumption, which as it does not sup- 
plant its predecessor before the end of the period, as- 
sumes no more than that the individual and the per- 
iod expired together; and the predecessor being still 
in force to rule the case, in respect to the time coy- 
ered by it, is sufficient to sustain an inference of in 
termediate existence throughout. Thus the presump- 
tion of life continues till it is displaced by a more 
potent one, which however has no retroactive force; 
and indeed it would be of little useif it had, for to 
leave the time of the death still uncertain, would leave 
a perplexity which it was its purpose to remove. It 
is undoubtedly true that additional circumstances of 
probability may justify a presumption that the death 
wus still sooner; but these, where they operate, intro- 
duce a distinct and dissimilar principle. What seems 
to me to be a palpable error of Chief Justice Denman 
in Knight v. Nepean, on the authority of which the 
present case was ruled below, is the view he took of 
the presumption of death from the efflux of a definite 
period, as being, in some measure, a natural one, oper- 
ating within the period and in proportion to its ten- 
dency to produce actual belief, and not merely as an 
artificial oue tending to the legal conclusion of a fact 
without the period, which independently of circum. 
stances a jury is boundto draw. A similar want of 
attention to its class produces those loose and indeter- 
minate dicta, in regard to the presumption of payment 
from lapse of time, which were noticed in Henderson 
v. Lewis, 9 Serg. & R. 384; 11 Am. Dec. 733. It cer- 
tainly has not been expressly decided that the person 
must be taken to have lived throughout the period; 
but that conclusion inevitably follows from the legal 
presumption of life, which though prospectively re- 
butted at a particular period, is sufficient to sustain 
the allegation of existence during the time it lasted. 
On the other hand there is no precedent to the con- 
trary; for the presumption in Watson v. King, which 
grew out of the probable fate of a missing ship, rested 
on circumstances very different from those which are 
usually connected with the probable fate of an absent 
individual. In the case at bar therefore we must say 
there was an error in leaving the jury to presume the 





death to have been at an intermediate period, unless 
we discover in the case at least a spark of evidence 
that the individual was, at some particular date, in 
contact with a specific peril as a circumstance to 
quicken the operation of time. 

By the civil law, an absentee whose death is not 
proved is presumed to live until he should have at- 
tained the age of one hundred years, which term is re- 
garded as the most remote period of the ordinary life 
of man. ‘Death is never presumed from absence; 
therefore he who claims an estate on account of a 
man’s death is always held to prove it. An ab- 
sentee is always reputed living until his death 
be proved or until one; hundred years have elapsed 
since his birth; although a man be absent, and there 
be no account of him, his death is not to be presumed ; 
they do not proceed to a division of his estate, for he 
is presumed to live one hundred years.’’(10) 

Joun D. Lawson. 

Sr. Louis, Mo. 
INSANITY—OPINION—NON-PROFESSIONAL 

NESS. 


WIT- 


SUPREME COURT OF THE UNITED STATES, 
MAY TERM, 1884. 


Connecticut Mut. Lire Iys. Co. v. GARDINER LATH- 
RoP, ADMR. 

Upon an issue in a suit upon a life policy as to the insanity of 
the insured at the time he took his own life, the opinion 
of a non-pr ofessional witness as to his mental condition, 
in connection with a statement of the facts and circum- 
stances within his personal knowledge, upon which that 
opinion is based, is competent evidence. 

A case should not be withdrawn from the jury unless the tes- 
timony be of such a conclusive character as to compel 
the court in the exercise of a sound legal discretion to set 
aside a verdict in opposition to it. Phenix v. Doster, 106 
U.S.32, reaffirmed. 

N error to the Circuit Court of the United States for 

the Western District of Missouri. Opinion states 
the case. 

HARLAN, J. This is a writ of error from a judgment 
in favor of Helen Pitkin, the beneficiary in two poli- 
cies issued by the Connecticut Mutual Life Insurance 
Company upon the life of her husband—one on the 10th 
day of August, 1866, for the sum of $5,000; and the 
other on the 24th day of September, 1873, for the sum 
of $423. The insured, George E. Pitkin, died on the 
29th day of September, 1878. After the case came here 
the beneficiary in the policies died, and there was a re- 
vivor against her personal representative. The defense 
was the same as toeach policy. Briefly stated it is this: 
That the policy expressly provides that in case the in- 
sured shallafter its execution become so far intem- 
perate as to impair his health, or induce delirium 
tremens, or should die by his own hand,it shall be void 
aud of no effect; that after its execution and delivery 
he did become so far intemperate as to impair his 
health and induce deliriwm tremens; also that he died 
by his own hand, because with premeditation and delib- 
eration he shot himself through the heart with a bullet 
discharged by himself froma pistol, by reason whereof 
he died. Further that the affirmative answer by plaint- 
iff in her application for insurance to the question 
whether the insured was then and had always been 
of temperate habits, being false and untrue, the con- 
tract wasannulled; because by its terms the policy 
was to become void if the statements and representa- 
tions in the application —- constituting the basis of the 
contract between the parties—were not in all respects 
true and correct. 

The plaintiff in her reply put in issue all the material 


(10) Hayes v. Bewick, 2 Mart. (La.) 181; 5 Am. Dec. 727 
(1812). 











430 


THE ALBANY LAW JOURNAL. 











allegations of the answer, except that alleging the self- 
destruction of her husband, as to which she averred 
that “at the time he committed said act of self-destruc- 
tion, and with reference thereto,” he ‘* was not in pos- 
session of his meutal faculties, and was not responsible 
for said act.” 

At the close of the evidence introduced for the plaint- 
iff, the defendant by counsel moved the court to in- 
struct the jury that upon the pleadings and evidence 
the plaintiff could not recover. That motion was de- 
nied, and the action of the court—to which the defend- 
aut at the time excepted—is assigned for error. This 
instruction, it is claimed,should have been given upon 
the ground that the evidence disclosed no symptom 
whatever of insanity upon the part of the insured. But 
that position cannot be sustained upon any proper view 
of the testimony. There certainly was evidence tending 
to show a material if not radical change for the worse 
in the mental condition of the insured immediately 
preceding his death. In the judgment of several who 
knew him intimately and had personal knowledge of 
such change he was not himself at the time of the act 
of self-destruction. Whether this strange demeanor 
immediately before his death was the result of a delib- 
erate, conscious purpose to feign insanity, so as thereby 
to more readily defraud the company, was a matter 
peculiarly within the province of the jury to deter- 
mine. The refusal of the court to sustain the motion 
would have been error had there been an entire ab- 
sence of proof to sustain the plaintiff's suit. It is suffi- 
cient to say that there was evidence of a substantial 
character tendlng to show that the insured was insane 
when he took his life. 

In Insurance Co. v. Rodel, 95 U. S. 238, where the 
question was made as to the duty of the court, ona 
motion by the defendant for a peremptory instruction 
based wholly on plaintiff's evidence, it was said that 
“if there was any evidence tending to prove that the 
deceased was insane when he took the poison which 
caused his death, the judge was not bound to, and in- 
deed could not properly take the evidence from the 
jury. The weight of the evidence is for them and not 
for the judge to pass upon.’’ The case clearly comes 
within the rule announced in Phenix Jns. Co. v. Dos- 
ter, 106 U. 8. 32, that ‘“‘ where a cause fairly depends 
upon the effect or weight of testimony it is one for the 
consideration and determination of the jury under 
proper directions as to the principles of law involved. 
It should never be withdrawn from them unless the 
testimony be of such a conclusive character as to com- 
pel the court, in the exercise of a sound legal discre- 
tion, to set aside a verdict returned in opposition to 
#.** 

When the evidence was concluded on both sides the 
defendant submitted requests for inetructions. Some of 
them were given and some refused, but itidoes not appear 
from the record which were given and which refused. As 
the exception which was taken related to the refused in- 
structions, and since it does not appear which of them 
belong to that class, none of the series asked by de- 
fendant can be noticed. We may however remark 
that the charge of the court, to which no exception was 
taken, embodied all of defendant’s instructions that 
were applicable to the case and which could properly 
have been given. 

This brings us to the consideration of the substantial 
questions presented by the assignments of error. They 
relate to the admission against the objections of the 
defendant of certain evidence touching the condition 
of the mind of the insured at or about the time he de- 
stroyed his life. 

Before the introduction of the particular testimony 
to which the objections related there was, as we have 
already said, proof tending to show that Pitkin was 
not entirely sound in mind. Witnesses well acquainted 





with him remarked the unusually excited,wild expres- 
sion of his face. A domestic in his family testified 
that “he looked verywild and frightened ont of his eyes; 
he looked like some one that was crazy.”” Within a 
few hours before death he bade one witness, whose 
store he visited, good-bye, saying that he was “going 
to a country where there is no return.’’ To another 
witness on the same occasion he appeared to be “out of 
his head; kind of mad, insane.” At this stage of the 
case one Strein was introduced as a witness for plaint- 
iff. Pitkin was in his saloon about 11 o'clock of the 
day on which he took his life, and a few hours only be- 
fore his death. So much of his examination (omitting 
the questions) as is necessary to a proper understand- 
ing of the objections made by plaintiffin error is here 
given: 

“A. He asked for a glass of wine,and I gave it to 
him. He said he hadn’t had adrink yet that day, or 
since the one he had last night from me—that was a 
glass of wine. He said, ‘I may look queer this morn- 
ing, or drunk to other people, but I aint drunk.’ He 
said, ‘Some people may think me drunk, but I am not; 
Iam not drunk in my body, but lam in my mind.’ 
He looked unusual to me. He had on bis old clothes, 
and his necktie was out of shape; his face was red and 
his eyes staring at me, which made me think he was 
quite out of his usual way. His appearance and the 
look was quite different from his usual appearance 
prior to that time. He looked in his face quite red, 
and his eyes had quite another expression. He had 
them open wide, with a look that was wild, and he 
looked around the room awhile, and walked up and 
down, and seemed very restless. He would not stand 
at one place like he usually did, but walked up and 
down. I spoke afew words after that, but I did not 
notice him very much, for | was very busy.” 

The witness being asked to state the impression 
made upon him by what he saw of Pitkin’s condition, 
the defendant objected to the question as incompetent. 
But the objection was overruled and an exception was 
taken. The witness answered: 

‘*My impression was that he seemed to be quite out 
of his head that morning. I could not say the reason. 
I didn’t know then any thing about his disappoint- 
ment; I found that out afterward.” 

Another witness, Mr. Ferry, an attorney-at-law,was 
introduced by the plaintiff. He saw Pitkin the morn- 
ing of the day he killed himself. What occurred was 
thus stated by him: 

*“T came down Broadway walking, and Mr. Pratt 
came down from his residence on Washington street, 
in a street car, and got out on the corner of Sixth and 
Broadway, andwe weut there in front of the office. 
Mr. Pitkin was standing very near the door, and as we 
passed up the stairway going to our office we both said 
‘Good morning’ to him, and Mr. Pratt said, ‘ Pit., 
why ain’t you at church?’ Mr. Pitkin said, ‘I am not 
going to church; I am going to hell,’ and we immedi- 
ately passed onup stairs and into the doorway, but as we 
started on up stairs Pitkin stuck his head into the door 
and says ‘Do you want to send any word to him?’ 
Mr. Pratt says, ‘To whom?’ ‘Tothe devil; Iam going 
to hell,’ and he turned immediately and went out of 
the door.” 

Being asked how Pitkin looked during that conver- 
sation he said that ‘“‘ he seemed very much agitated and 
nervous; his face was flushed; the pupil of his eye di- 
lated and bright, and there was no expression in it.” 
Against the objections of defendant he was permitted 
to testify that the impression left on his mind from the 
conduct, actions, manner, expressions and conversa- 
tion of Pitkin, was that ‘“‘he was crazy, and didn’t 
know what he was doing.”’ 

Exception was also taken to the action of the court 
in permitting the witness Aldrich to answer a certain 
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He saw the deceased a few moments before 


question. 
his death, and observed that he “looked strange,’’ had 
‘*a very peculiar look,’’ one that he had never seen be- 


fore. It was ‘‘a wild look.’’ Being asked what iin- 
pression Pitkin made upon him by his manner and 
conduct at the time he answered—the defendant’s ob- 
jection to the evidence being overruled—“ I thought he 
was out of his head.”’ 

It is contended in bebalf of plaintiff in error that the 
impressions and opinions of these non-professional 
witnesses as to the mental condition of the insured,al- 
though accompanied by a statement of the grounds 
upon which they rested, were incompetent as evidence 
of the fact of insanity. This question was substan- 
tially presented in Inswrance Co. v. Rodel, whi supra, 
which was an action upona life policy containing a 
clause of forfeiture in case the insured died by his own 
hand. The issue was as to his sanity at the time of 
the act af self-destruction. Witnesses acquainted with 
him described his conduct and appearance at or about 
and shortly before his death. They testified as to how 
he looked and acted. One said that he ‘‘looked like 
he was insane;”’ another that his impression was that 
the insured ** was not in his right mind.” In that case 
the court said that ‘although such testimony from or- 
dinary witnesses may not have great weight with ex- 
perts, yet it was competent testimony, and expressed 
in an inartificial way the impressions which are usually 
made by insane persons upon people of ordinary un- 
derstanding.” 

The general rule undoubtedly is that witnesses are 
restricted to proof of facts within their personal knowl- 
edge, and may not express their opinion or judgment 
as to matters which the jury or the court are required 
to determine, or which must constitute elements in 
such determination. To this rule there is a well-es- 
tablished exception in the case of witnesses having 
special knowledge or skill in the business, art or sci- 
ence, the principles of which are involved in the issue 
to be tried. Thus the opinions of medical men are ad- 
missible in evidence as to the sanity or insanity of a 
person at a particular time, because they are supposed 
to have become by study and appearance familiar with 
the symptoms of mental disease, and therefore quali- 
fied to assist the court or jury in reaching a correct 
conclusion. And such opinions of medical experts 
may be based as well upon facts within their personal 
knowledge as upon a hypothetical case disclosed by 
the testimony of others. But are there no other ex- 
ceptions to the general rule to which we have re- 
ferred? 

Counsel for the plaintiff in error contends that wit- 
nesses who are not experts in medical science may not 
under any circumstances express their judgment as to 
the sane or insane state ofa person’s mind. This posi- 
tion, it must be conceded, finds support in some ad- 
judged cases as wellasin some elementary treatises 
on evidence. But in our opinion it cannot be sus- 
tained consistently with the weight of authority, nor 
without closing an important avenue of truth in many 
if not in every case, civil and criminal, which involves 
the question of insanity. Whether an individual is 
insane is not always best solved by abstruse metaphys- 
ical speculations expressed in the technical language of 
medical science. The common sense, and we may add 
the natural instincts of mankind, reject the supposi- 
tion that only experts can approximate certainty upon 
such a subject. There are matters of which all men 
have more or less knowledge, according to their men- 
tal capacity and habits of observation—matters about 
which they may and do form opinions sufficiently sat- 
isfactory to constitute the basis of action. While the 


mere opinion of a non-professional witness, predicated 
upon facts detailed by others, is incompetent as evi- 
dence upon an issue of insanity, his judgment, based 





upon personal knowledge of the circumstances involved 
in such an inquiry, certainly is of value; because the 
natural and ordinary operations of the human intel- 
lect, and the appearance and conduct of insane per- 
sons, as contrasted with the appearance and conduct 
of persons of sound mind, are more or less under- 
stood and recognized by everyone of ordinary intelli- 
gence who comes in contact with his species. The ex- 
tent to which such opinions should influence or con- 
trol the judgment of the court or jury must depend 
upon the intelligence of the witness, as manifested by 
his examination and upon his opportunities to ascer- 
tain all the circumstances that should properly affect 
any conclusion reached. It will also depend in part upon 
the degree of the mental unsoundness of the person 
whose condition is the subject of inquiry, for his de- 
rangement may be so total and palpable that but slight 
observation is necessary to enable persons of ordinary 
understanding to forma reasonably accurate judgment 
as to his sanity or insanity; in other cases the symp- 
toms may be of such an occult character as to require 
the closest scrutiny and the highest skill to detect the 
existence of insanity. 

The truth is the statement of a non-professional wit- 
ness as to the sanity or insanity at a particular time of 
an individual whose appearance, manner, habits and 
conduct came under his personal observation, is not 
the expression of mere opinion. In form it is opinion, 
because it expresses an inference or conclusion based 
upon observation of the appearance, manner and mo- 
tions of another person, in which a correct idea cannot 
well be communicated in words to others without em- 
bodying more or less the impressions or judgment of 
the witness. But in a substantial sense, and for every 
purpose essential to a safe conclusion, the mental con- 
dition of an individual, as sane or insane, is a fact, and 
the expressed opinion of one who has had adequate 
opportunities to observe his conduct and appearance is 
but the statement of afact; not indeed a fact estab- 
lished by direct and positive proof, because in most, if 
not all, cases it is impossible to determine with abso- 
lute certuinty the precise mental condition of another, 
yet being founded on actual observation, and being 
consistent with common experience and the ordinary 
manifestations of the condition of the mind, it is 
knowledge, so far as the human intellect can acquire 
knowledge upon such subjects. Insanity “is a disease 
of the mind, which assumes as many and various forms 
as there are shades of difference in the human charac- 
ter.” It is, as has been well said, ‘‘a condition which 
impresses itself as an aggregate on the observer,’’ 
and the opinion of one personally cognizant of the 
minute circumstances making up that aggregate, and 
which are detailed in connection with such opinion, is 
in its essence only fact ‘“‘ at short-hand.” 1Whart. & 
Stille’s Med. Jur., § 257. This species of evidence 
should be admitted, not only because of its intrinsic 
value when the result of observation by persons of in- 
telligence, but from necessity. We say from necessity 
because a jury or court having had no opportunity for 
personal observation, would otherwise be deprived of 
the knowledge which others possess ; but also because if 
the witness may be permitted to state—as undoubtedly 
he would be where his opportunities of observation have 
been adequate—‘ that he has known the individual 
for many years; has repeatedly conversed with him 
and heard others converse with him; that the witness 
had noticed that in these conversations he was inco- 
herent and silly; that in his habits he was occasion- 
ally highly pleased and greatly vexed without a cause; 
and that in his conduct he was wild, irrational, extrav- 
agant and crazy—what would this be but to declare the 
judgment or opinion of the witness of what is incoher- 
ent or foolish in conversation, what reasonable cause 
of pleasure or resentment, and what the indicia of 
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sound or disordered intellect? If he may not so tes- 
tify, but must give the supposed silly and incoherent 
language, state the degrees and all the accompanying 
circumstances of highly excited emotion, and specifi- 
cally set forth the freaks or acts regarded as irrational, 
and thus without the least intimation of any opinion 
which he has formed of their character, where are 
such witnesses to be found? Can it be supposed that 
those not having a special interest in the subject shall 
have so charged their memories with these matters, as 
distinct independent facts, as to be able to present 
them in their entirety and simplicity to the jury? Or 
if such a witness be found, can he conceal from the 
jury the impression which has been made upon his 
mind; and when this is collected, can it be doubted 
but that his judgment has been influenced by many, 
very many circumstances which he has not communi- 
cated, which he cannot communicate, and of which he 
himself is not aware?” Clary v. Clary, 2 Ired. L. 83. 
The jury being informed as to the witness’ opportuni- 
ties to know all these circumstances and of the reasons 
upon which he rests his statement as to the ultimate 
general fact of sanity or insanity, are able to test the 
accuracy or soundness of the opinion expressed, and 
thus, by using the ordinary means for the ascertain- 
ment of truth, reach the ends of substantial justice. 

These views are sustained by a very large number of 
adjudications in the courts of this country, some of 
which are cited in the margin.* In several of those 
cited the whole subject was very fully considered in all 
its aspects. While the cases are to some extent in con- 
flict, we are satisfied that the rule most consistent 
with sound reason and sustained by authority is that 
indicated in this opinion. 

Counsel for the plaintiff in error calls our attention to 
the case of Wright v. Tatham,5 Cl. & Fin. 670,as an 
authority forthe broad proposition that non-profes- 
sional witnesses cannot give their opinions and im- 
pressions concerning the state of a person’s mind, even 
in connection with the facts within their personal 
knowledge, upon which such opinion is based. Ona 
question of the competency of a party to make a will, 
certain letters written to that party by third persons, 
who had died before they were offered as evidence, 
and which letters were found many years after their 
date among the testator’s papers, were held in that 
case not to be admissible without proof that he acted 
on them. Whether the opinions of non-experts in con- 





* Clary v. Clary, 2 Ired. L. 83; Dunham’s Appeal, 22 Conn. 
193; Grant v. Thompson, 4 id. 2083; Hardy v. Merrill, 56 N. H. 
227; 22 Am. Rep. 441, substantially overruling Boardman v. 
Woodman, 47 N.H. 120; State v. Pike, 49 id. 468; 6 Am. Rep. 
533, and State v. Archer, 54 ‘N. H. 468; Hathaway’s Admr. v. 
National Life Ins. Co., 48 Vt 350; Morse v. Crawford, 17 id. 
499; State v. Clark, 12 Ohio, 483; Gibson v. Gilman. 9 Yerg. 
3.0; Potts v. House, 6 Ga. 324; Vanauken’s case, 2 Stock. 
Chy. 190; Brook v. Townsend, 7 Gill, 10; DeWitt v. Barly, 17 
N. Y. 342, explaining decision in same case in 5 Seld.371; Hew- 
lett v. Wood, 55 id. 684; Clapp v. Fullerton, 34 id. 190; Ruth- 
orford v. Morris, 77 Ill. 397; Duffield v. Morris, 2 Harr. 384; 
Wilkinson v. Pearson, 23 Penn. St. 119; Pidcock y. Potter, 68 
id. 342; 8 Am. Rep. 181 ; Doe v. Reagan, 5 Blackf. 218; Dove 
v. State, 3 Heisk. 348; Butler v. St. Louis Life Ins. Co., 45 
Iowa, 93; People v. Sanford, 43 Cal. 29; State v. Kringer, 46 
Mo. 229; Holcombe v. State, 41 Tex.125; McClackey v. State, 
5 App. (Tex.) 320; Norton v. Moore,3 Head, 482; Powell v. 
State, 25 Ala. 28; 1 Bish. Crim. Pro., §§ 536-40; 1 Whart. & 
Stille’s Med. Juris., § 257; Whart. L. of Ev., § 510 et seq.; 1 
Redf. on Wills, ch. 4, part 2. in a recent edition of which (p. 
145, n. 24) it is said, touching the decision in Hardy v. Merrill, 
ubi supra: “ There will now remain scarcely any dissentients 
among the elder States; and those of recent origin whose de- 
cisions have been based upon the authority of the earlier de- 
cisions of some of the older States, which have since aban- 
doned the ground, may also be expected to change.’’ See also 
May v. Bradlee, 127 Mass. 414; Com. v. Sturtevant, 117 id. 
122. 





nection with a statement under oath of the facts are 
admissible upon an inquiry as to the insanity of an in- 
dividual was not involved or determined in that case. 
On the contrary, the observations made by some of the 
judges in illustration of their opinions upon the precise 
pointin judgment, would indicate a concurrence in 
the general views we have expressed. After stating 
that the letters were offered as evidence of the opinions 
of the writers, Baron Alderson said: ‘*The objection 
to their admissibility is that this opinion isnot upon 
oath, nor is it possible for the opposite party to test by 
cross-examination the foundation on which it rests. 
The object of laying such testimony before the jury is 
to place the whole life and conduct of the testator, if 
possible,before them,so that they may judge of his ca 
pacity; for this purpose you call persons who have 
kuown him for years, who have seen him frequently, 
who have conversed with him or corresponded with 
him. After having thus ascertained their means of 
knowledge, the question is put generally as to their 
opinion of his capacity. I conceive this question really 
meaus to involve an inquiry as to the effect of all the 
acts which the witnesses have seen the testator do for 
a long series of years, and the manner in which he was 
during that period treated by those with whom he was 
living in familiar intercourse. This is not properly 
opinion, like that of experts, but rather a compendious 
mode of putting one instead of a multitude of ques- 
tions to the witness under examination as to the acts 
and conduct of the testator.”” 5 Cl. & Fin. 720. 

And Baron Parke: ‘ These letters are sufficiently 
proved to have been written and sent to the house of 
the deceased by persons now dead, and they indicate 
the opinion of the writers that the alleged testator was 
a rational person, and capable of doing acts of ordinary 
business. But itis perfectly clear that in this case an 
opinion not given upon vath in a judicial inquiry be- 
tween parties is no evidence; for the question is, not 
what the capacity of the testator was reputed to be,but 
what it really was in point of fact; and though the 
opinion of a witness upon oath as to that fact might be 
asked, it would be only a compendious mode of ascer- 
taining the result of the actual observation of the wit- 
ness from acts done as to the habits and demeanor of 
the deceased.”’ Id. 735. 

One other assigument of error remains to be consid- 
ered. It relates to the admissions of the statements 
made by two witnesess of what passed between each 
other on the occasion of their seeing and conversing 
with the deceased within an hour or two before he 
shot himself, they detailed what passed between them 
and the deceased, describing the latter’s appearance 
and condition as indicating in their judgment that he 
was not in hisright mind. As he left the presence of 
these witnesses one of them remarked to the other that 
‘* Pitkin is not himself; George looks kind of crazy.” 
The other in response expressed substantially, though 
in different language, his concurrence in that opinion. 
To the admission of this brief conversation be- 
tween the witnesses on the occasion referred to the 
defendant objected, but the objection was overruled 
and an exception taken. Wedo not think there was 
in this any error to the prejudice of the substantial 
rights of the company. The witnesses when under oath 
expressed the same opinion as to the condition of the 
deceased. What passed between them at the time to 
which their testimony referred wasa part of what oc- 
curred on the occasion when they saw the deceased, 
and may well have been repeated to the jury as show- 
ing that theiropinion as to the mental condition of 
the deceased was not then presently formed, but was 
one formed at the very moment they saw him, within 
a few hours before his death. 

Upon the whole case we perceive no error in the pro- 
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ceedings of which plaintiff in error may complain, and 
the judgment is 
Affirmed. 


(See 19 Am. Rep. 401, 410, n.; 27 Eng. R. 426.—Ep. 


————_ 


MORTGAGEE IN POSSESSION—HOW TO BECOME 
SUCH—STATUTE OF LIMITATION CON- 
STRUED AS TV INFANTS. 


NEW YORK COURT OF APPEALS, APRIL 29, 1884. 


HowELL Vv. LEAVITT. 

A mortgagee who gets into possession by means of a fore- 
closure void as to the owners of the fee, does not thereby 
become a mortgagee in possession, and an action of eject- 
ment will lie against him. To be a mortgagee in posses- 
sion, the mortgagee must obtain possession by the con- 
sent, express or implied, of the owner of the fee. The 
possession must be founded on a right. 

Section 375 of the Code does not, in every case, limit the time 
of an infant to bring an action of ejectment, the right to 
which accrued during infancy, to ten years after the in- 
fancy ceases. In every case the infant is to have the 
full twenty years, and then not more than ten years to be 
added after the disability ceases. 


oo of ejectment to recover possession of real 

estate in the city of Brovklyn. Plaintiffs are the 
children of Ephraim Howell, deceased. Defendants 
answered that they were mortgagees in possession, 
and showed that by a succession of conveyances they 
had succeeded to the possession acquired by one Rob- 
erts in 1858, through a sale of the premises by him in 
an alleged foreclosure action by him against said How- 
ell. Roberts purchased at the sale. The opinion suf- 
ficiently states the other facts. Appealfrom a judg- 
ment of the General Term of the City Court of Brook- 
lyn affirming judgment of the trial court for plaint- 
iffs. 

D. P. Barnard, for appellants. 

Wm. J. Gaynor, for respondents. 


Finca, J. In February, 1856, Roberts became the 
owner of the premises in dispute, having a good title 
thereto, but subject to a purchase-money mortgage of 
$5,500 given by him to Leech. A few months later 
Roberts conveyed to Tasker, subject to the $5,500 
mortgage, the latter executing also his own mortgage 
to Roberts for $1,800. Still later in the same year, 
Tasker conveyed to Ephraim Howell, subject to the 
Leech mortgage of $5,500, but the deed making no ref- 
erence to the $1,800 mortgage. On the 18th of Sep- 
tember, 1857, Roberts filed a complaint for the fore- 
closure of the $1,800 mortgage, naming Tasker and 
Howell and wife as defendants, and Mrs. Howell was 
served November 17th of that year. In the previous 
month of October Howell died, although the fact of 
his death was for some time after unknown. An 
order of publication was made, and intheend judg- 
ment of foreclosure was reudered; the property sold 
to Roberts, the mortgagee, who by aid of a writ of as- 
sistance put Tasker out and got into possession. At 
this date, and at the date of the commencement of the 
foreclosure, Howell being dead, the title had descended 
to his five children who were all infants, the eldest 
being about fourteen years of age and the youngest 
only about one year. The possession of Tasker after 
his deed to Howell must be assumed to have been as 
tenant under Howell, and upon his death as the tenant 
of his children, so that Tasker’s possession was theirs. 
When he was expelled their possession was taken 
away. But the judgment of foreclosure did not affect 
them, for they were in no manner parties to it, and as 
to them it was an absolute nullity. Possession of their 


property was taken from them, not only without their : 





consent, but against their will, and by a force which 
had no right or authority behind it, but was in all re- 
spects a trespass. After thus forcing out the true 
owners, Roberts paid off and discharged the $5,500 
mortgage, and then sold the property, and the present 
defendants are his grantees and seek to defend the 
ejectment brought by the true owners, who were thus 
dispossessed by unlawful force, upon the alleged right 
of Roberts, as mortgagee in possession. 

In most of the cases which have upheld the right of 
the mortgagee his possession was obtained with the 
consent, express or implied, of the owner of the land, 
although in some of them the mode of acquiring pos- 
session did not distinctly appear, and in many the 
rule is stated quite broadly and with little of restric- 
tion. Van Duyne v. Thayer, 14 Wend. 233; -Phyfe v. 
Riley, 15 id. 248; Fox v. Lipe, 24 id. 164; Olmsted v. 
Elder, 5 N. Y. 144; Mickles v. Dillaye, 17 id. 80; Mickles 
v. Townsend, 18 id. 575; Chase v. Peck, 21 id. 681; Wur- 
ing v. Smyth, 2 Bar. Ch. 135; Pell v. Ulmar, 18 N. Y. 
139; Robinson v. Ryan, 25 id. 320; Winslow v. Clark, 47 
id. 261; Mad. Ave. B. Ch. v. Ol. St. B. Ch., 73 id. 82; 
Gross v. Welwood, 90 id. 638. 

It is scarcely necessary to review the authorities and 
consider them in detail, for none of them have ever 
gone so far as to hold that a possession of the mortga- 
gee either by force or fraud, against the will and con- 
sent of the rightful owner, and without even color of 
lawful authority as respects such owner, and amount- 
ing only toa pure trespass, was sufficient to defend 
an action of ejectment. The possession requisite for 
such a defense must have about it, at least, some basis 
of right as against the owner evicted. Often his as- 
sent or acquiescence may be inferred from slight cir- 
cumstances, but the right cannot be founded upon an 
absolute wrong. To hold that one who has merelya 
lien, and not an equitable right, can get a legal one by 
the commission of a trespass, would be neither logical 
nor just. 

It is easy to understand how some of the very broad 
statements of the right of the mortgagee in possession 
originated. Before the Revised Statutes, and in the 
earlier considerations of mortgage relations, the mort- 
gagee, after condition broken, was deemed to have the 
legal estate in the land. Of course his entry upon the 
premises would be theentry of an owner and both 
rightful and lawful if effected without a breach of the 
peace. His possession however acquired, unless by 
actual violence, was lawful as that of an owner taking 
possession of hisown. But when the Revised Statutes 
denied him an action of ejectment, and the progress of 
judicial decision deprived him of the least estate in 
the land, and left him with only a lien, it followed 
that after as well as before condition broken the mort- 
gagor remained owner and could not be lawfully de- 
prived of his possession, except by a valid foreclosure 
or his own consent, express or implied. And yet the 
old rule, fouuded upon and fitted to a different 
state of the law, kept its hold somewhat upon 
the later opions when the reason which led to it was 
gone. 

But we need not determine its present extent be- 
yond the exigency of the case before us. Here the 
infant owners, without even a suit instituted against 
them, so far as we know, without notice or warning or 
the least opportunity to protect their rights, were ex- 
pelled from their property against their will by a force 
which their tenant could not resist. The expulsion 
was not only unlawful as to these plaintiffs, but with- 
out the least shadow or pretense of right, since the 
judgment under which the writ issued was not against 
them and was absolutely a nullity so faras their rights 
were concerned. 

A possession thus acquired by Roberts could not be 
maintained against the ejectment of the owners be- 
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cause he was mortgagee. In this respect, we think, 
the decision of the General Term was correct. 

It is further contended that the statute of limita- 
tions barred the right of Louise M. Howell. The facts 
were that she became of age December 31, 1864; that 
Roberts got possession claiming title as owner March 
13, 1858, and the action was begun November 7, 1878. 
The appellant’s construction of the code (Code of Civ. 
Pro., § 875) isin substance that where there isa 
disability the action must be brought within ten years 
after its termination; and Louise Howell, having 
reached full age December 31, 1864, had only until De- 
cember 31, 1874, in which to sue. The effect of this 
contention would be to cut down the twenty years 
limitation to alittle over sixteen years by reason of a 
disability of infancy. In a case where the cause of 
action accrued to an infant twenty years of age, the 
limitation would be cut down to eleven years; and 
that which was intended for the relief and benefit of a 
person under disability is made to operate as a positive 
injury. We have already declined to adopt that con- 
struction. Acker v. Acker, 16 Hun, 174; 81 N. Y. 173. 
The exception of the Code relates to the extension of 
the time limited, and puts restraint only upon that ex- 
tension. It means that the disability shall not add 
more than ten years to the time limited after the dis- 
ability has ended. 

Practically, in a case of infancy, it makes the ex- 
treme possible limitation a period of 31 years. If the 
cause of action accrues to an infant on the day of its 
birth, for twenty-one years the running of the statute 
is suspended ; then it begins to run; but the time limi- 
ted, that is, the twenty years, considered as a period, 
having in fact elapsed, it is an extension of that per- 
iod which is in progress, and the exception limits that 
added time to not more than ten years after full age; 
that is, until the expiration of 31 years. But for the 
exception the infant would have had 41 years. In the 
present case Louise Howell had twenty years from 
December 31, 1864, in which to sue, because giving her 
the full time of twenty years after that date did not 
extend the whole time from the accruing of the cause of 
action more than ten years added after she arrived at 
fullage. (Giving her till 1884 made the whole period 
from the entry of Roberts less than twenty-seven 
years, so that her infancy extended the twenty years, 
the time limited, only about seven years, and so did 
not violate the exception. What there is of difficulty 
in the section lies in the phrase, ‘“‘after the disability 
ceases.’’ That relates only to the extended time, and 
has no effect in any case to cut down or lessen the 
limitation of twenty years. To that the party is always 
entitled, and in case of adisability, to as much more 
as the period of disability would add, except that such 
addition must not be longerthan ten years added 
after the disability has ended. Any unexpended part 
of the period or time fixed by the general rule of limi- 
tation belongs to the party entitled to sue, after the 
disability has ended, and so much added time as will 
not extend the original limit beyond ten years more 
after the end of the disability. The right of Louise M. 
Howell was therefore not barred. 

The judgment should be affirmed, with costs. 

[As tofirst point, see 26 Alb. L. J. 526; 27 id. 6; 2 
Black (U. 8.), 575; 30 Mich. 380.—Eb.] 

———_>___—_. 
CONVERSION OF CERTIFICATE OF STOCK—DAM- 
AGES. 





MICHIGAN SUPREME COURT, MARCH 6, 1884. 


DAGGET V. DAVIS. 


Where the defendant has merely retained in his possession 
the certificate of stock, and refused to deliver it upon dee 
mand, but makes no use of it, and the plaintiff has lost no 
rights thereby as a stockholder, these acts are not of 





themselves a conversion of either stock or certificate (un- 
less perhaps a technical one of the latter), but the de- 
mand and refusal to deliver are evidence of a conversion 
to go to the jury. 

In an action brought to recover damages for the conversion 
of the certificate, held, that the plaintiff cannot recover 
the market value of the stock; such recovery will not vest 
ownership in the defendant, as the plaintiff has all the 
while remained, and still is, the owner of the shares until 
the certificate is indorsed by him. 


— to Muskegon. Opinion states the case. 


Cook, Delong & Fellows, for plaintiff. 


Smith, Nims, Hoyt & Erwin, for defendant and ap- 
appellant. 


Cootzy,C. J. The plaintiff in this case counts 
upon the conversion by defendant ofa certificate of 
stock in the Muskegon Wood Package and Basket 
Company, of the nominal value of $2,500, belonging to 
the plaintiff and standing in bisname. The company 
is a corporation, and the plaintiff, prior to April, 1881, 
was its secretary and manager, and the defendant was 
its president. The plaintiff ceased to be secretary of 
the company about April 20, 1881, and when he sur 
rendered the office left this certificate in the com- 
pany’s safe. From the safe it was taken by defend- 
ant, ashe claimed, without intention, and because it 
had in some way got among some of his own papers. 
When he was called upon for it he at first denied hav- 
ing it, but afterward, when he had found it, he de- 
clined, according to the testimony for the plaintiff, to 
surrender it, and made some claim that there were 
unadjusted matters between the plaintiff and the cor- 
poration which plaintiff should first adjust. A formal 
demand for the certificate having then been made, 
this suit was instituted. There was one trial of the 
suit before the one in which this judgment was recov- 
ered, and it appears that on that trial the certificate 
was produced, probably under a subpcena duces tecum, 
and was used by the plaintiff in making his proofs, and 
then left among the court files. On the second trial it 
could not be found, and secondary evidence had to be 
adduced to prove the contents. 

There was noevidence that defendant had ever 
made any use of the certificate for his own purposes; 
he had merely refused to surrender it to the plaintiff 
when it was demanded. Neither was there evidence 
that the plaintiff had ever been denied his rights asa 
shareholder in the corporation, either at a corporate 
meeting or at any other time. The plaintiff's action 
was grounded on the two facts that the defendant had 
retained in his hands the plaintiff's certificate of 
stock, and had refused to surrender it on demand. 
This refusal was submitted to the jury as evidence ofa 
conversion, and they found a conversion upon it, and 
gave the plaintiff a verdict for the par value of the 
stock, which they appear to have found to be the mar- 
ket value. 

The questions arising upon the record are: First, 
whether trover will lie fora certificate of corporate 
stock; second, if it will lie, whether a conversion was 
sufficiently shown in this case; and third, whether the 
damages are to be measured by the market value of 
the stock. 

1. That trover will lie for shares of stock was held in 
Morton v. Preston, 18 Mich. 60. The facts in that case 
were that the widow and heirs of a shareholder ina 
corporation, thinking to avoid the expense of admin- 
istration, took his certificate of shares and indorsed 
their names upon it, and then left it with one of their 
number to be sold forthe benefit of all. This one, 
instead of selling it, pledged it for his own debt, and 
the pledgee was recognized by the corporation as the 
owner of the stock, and disposed of it as owner. An 
administrator upon the shareholder’s estate having 
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subsequently been appointed, he brought suit against 
the pledgee for the conversion, and was held entitled 
torecover. This statement of the facts is sufficient to 
show that iu that case there had been a conversion of 
the stock in the strictest sense of the term, and that 
the damages suffered were the value of the stock. For 
cases supporting this, reference may be had to Ander- 
son v. Nicholas, 28 N. Y. 600; Maryland Fire Jns. Co. v. 
Dalrymple, 25 Md. 242; Jarvis v. Rogers, 15 Mass. 389; 
Ayres v. French, 41 Conn. 142; Boylan v. Haguel, 8 
Nev. 352; Kuhn v. McAllister, 1 Utah, 275; affirmed in 
96 U. S. 87; Puyne v. Elliott, 54 Cal. 339; 35 Am. Rep. 
80: Connor v. Hillier, 11 Rich. 193. 

In Neiler v. Kelley, 69 Penn St. 403, following Sewell 
y. Lancaster Bank, 17 Serg. & R. 285, it was held that 
trover would not lie for the shares of stock, but must 
be brought, as it has been in this case, for the certifi- 
cate which represents the stock. But we see no rea- 
son why, if the shares are converted by means ofa 
wrongful use of the certificate, the owner in suing may 
not count upon the conversion of either. The shares 
are the property converted, but the certificate itself is 
also property ; standing as it does as the representative 
of the shares, and as its conversion may take the 
shares from the owner, it seems to be as proper to 
count upon its conversion as upon the conversion of 
money or any chattel. 

2. In this case there neither was nor could be any con- 
version of the stock, forthough the defendant had the 
certificate in his possession, he could not make use of 
it. It stood in the name of the plaintiff, and could not 
be transferred without the plaintiff's indorsemeunt, 
which it did not have, and the defendant could make 
neither the certificate nor the shares the property 
either of himself or of any third person by any thing he 
could do with the certificate. Anderson v. Nicholas, 
28 N. Y. 600, 604, per Denio, C. J. If therefore it were 
necessary to show a conversion of the stock in order 
to make out a conversion of the certificate, this suit 
would fail. But conversion does not necessarily im- 
ply a complete and absolute deprivation of property ; 
there may be a deprivation which is only partial or 
temporary, and where the property of the plaintiff re- 
mains in or is restored to him. Lipirot v. Holmes, 1 
Kelly, 381, 391; Fisher v. Kyle, 27 Mich. 454; Hall v. 
Corcoran, 107 Mass. 251; 9 Am. Dec. 30. An illustra- 
tion is where one hires a horse for one use and puts it 
to another, subsequently returning it to the owner. 
Homer v. Thwing, 3 Pick. 492; Rotch vy. Hawes, 12 id. 
136; 22 Am. Dec. 414; Crocker v. Gullifer, 44 Me. 491; 
Horsleyy.Branch,1 Humph 199. The difference between 
such a case and one in whichthe property is wholly 
made away with, is one affecting the damages only; 
the damages go to the whole value of the property in 
the one case, and are commonly less in the other. 
Wheelock v. Wheelwright, 5 Mass. 103; Long v. Lamkin, 
9 Cush. 361; Reynolds v. Shuller, 5 Cow. 323; Cook v. 
Loomis. 26 Conn. 483; Brady v. Whitney, 24 Mich. 153, 
156. There may therefore have been a technical con- 
version in this case, though no use was made of the 
certificate. Demand for the certificate, and refusal to 
deliver it, did not of themselves constitute a conver- 
sion, but they were evidence of a conversion to go to 
the jury. Thompson v. Rose, 16 Conn. 71; Dent v- 
Chiles, 5 Stew. & P. 383; 26 Am. Dec. 350; Houston v. 
Dyche, Meigs, 76; Coffin v. Anderson, 4 Blackf. 395; 
Sturges v. Keith, 57 Til. 451;11 Am. Rep. 28, 35 note; 
Packard y. Gilman, 6 Cow. 757; 16 Am. Dec. 475; Haw- 
kins v. Hoffman, 6 Hill, 586; Davis v. Buffum, 51 Me. 
160; Farrar v. Bollins, 37 Vt. 295; Hualey v. Hartzell, 
44 Mo. 370; Lander v. Bechtell, 55 Wis. 593; 13 N. W. 
Rep. 483. 

3. But the court erred in holding that if a conver- 
sion was made out the plaintiff was entitled to recover 
the market value of the shares. As the plaintiff has all 





the while remained, and still is the owner of the 
shares, and the defendant will not by the recovery be- 
come owner, the error seems very plain. There are 
some cases in which trover has been brought for in- 
struments which were rather the representatives of 
property than property itself, in which a recovery has 
been allowed to the full value of the property; but 
uearly every case has stood upon its own facts, and is 
easily distinguishable from the present. 

In Farry v. Frame, 2 Bos. & P. 451, which was trover 
for a lease, the plaintiff recovered the full value of the 
term; but it appeared that he had made arrangements 
with the landlord which amounted to an appropria- 
tion of the term, and the recovery was therefore plainly 
just. 

Clowes v. Hawley, 12 Johns. 484, was trover for a 
title bond executed by the defendant himself, and 
when the plaintiff recovered the value of the land to 
which he was entitled under the bond, the defendant 
remained the owner. 

Coombe v. Sansom, 1 Dowl. & R. 201, was trover for 
title deeds, and the plaintiff had a verdict for the large 
sum of £2,500. But the recovery of such damages ap- 
pears to have been allowed only as a means of compel- 
ling the wrongful possessor of the deeds to surrender 
them to the owner, and an order was entered fora re- 
duction of the judgment toa sum which would indem- 
nify the plaintiff for his actual damages, on the deeds 
being restored. 

In Mowry v. Wood, 12 Wis. 413, the owner of acer- 
tificate issued by the State, and which entitled the 
holder to receive from the State adeed of certain 
lands when specified payments were made, was held 
entitled to recover, in an action for its conversion, not 
the value of hisinterest iu the land under the certifi- 
cate, but such sum as would recompense him for any 
actual loss he had sustained, and for the trouble and 
expense of establishing and perpetuating the evidence 
of his title. In other words, he was held entitled to 
recover only his actual damages. 

The case of Connor v. Hillier, 11 Rich. 193, appar- 
ently favors the rule of damages given to the jury in 
thiscase. The action was for the conversion of a cer- 
tificate of shares in bank stock, and the court ina very 
short opinion,citing Purry v. Frame andClowes v. Haw- 
ley,supra,as authority, decided that the plaintiff was en- 
titled to recover the market value of the shares. The 
defendant had suffered a default, and thereby, as the 
court say, had admitted the plaintiff's title and the 
conversion. Perhaps in that state of the case the re- 
covery of the market value was proper. It certainly 
was proper if the certificate in the defendant’s 
hands could be used and transferred by him; and the 
report does not show whether that was or was not the 
case. 

Another case having some apparent bearing is 
Nelson v. King, 25 Tex. 655. The action was for the 
conversion of land scrip. The defendant was bailee of 
the scrip, and it was shown that he had put it out of 
his hands by delivery to another person, who refused 
to recognize the plaintiff's rights. Thecourt held that 
the scrip was to be regarded as a chattel, and that the 
plaintiff was not bound to follow it into the hands of 
third persons and contest with them the title, but 
might sue for the value, treating the conversion as 
total. The case is manifestly quite different from the 
one before us, and apparently resembles Morton v. 
Preston in its main facts. 

We think the case should be remanded for a new 
trial. 

The other justices concurred. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

PATENT—IMPROVEMENT-—-DAMAGES FOR INFRINGING: 
—When a patent is for an improvement, and not for 
an entirely new machine or contrivance, the patentee 
must show in what particulars his improvement has 
added to the usefulness of the machine or contrivance. 
He must separate its results distinctly from those of 
the other parts, so that the benefits derived may be 
distinctly seen and appreciated. The rule on this head 
is aptly stated by Mr. Justice Blatchford in the court 
below, 15 Blatchf. 70: “‘ The patentee,” hesays, ‘* must 
in every case give evidence tending to separate ur ap- 
portion the defendant’s profits and the patentee’s dam- 
ages between the patented feature and the unpatented 
features, andsuch evidence must be reliable and tangi- 
ble, and not conjectural or speculative; or he must 
show by equally reliable and satisfactory evidence that 
the profits and damages are to be calcuiated on the 
whole machine for the reason that the entire value of 
the whole machine as a marketable article is properly 
and legally attributable to the patented feature.” The 
plaintiff complied with neither part of thisrule. He 
produced no evidence to apportion the profits or dam- 
ages between the improvement constituting the pat- 
ented feature and the other features. His evidence 
went only to show the cost of the whole map, and the 
price at which it was sold. Garretson v. Clark. Opinion 
by Field, J. (See 14 Blackf. 265.—Ep.) 
[Decided March 24, 1884.] 


PAYMENT-—INVOLUNTARY — COMMISSION ON PUR- 
CHASE OF STAMPS.—Under the internal revenue acts 
the commission of ten per cent allowed to dealers in 
proprietary articles purchasing for their own use must 
be paid in money unless the dealer voluntarily ac- 
cepts stamps. Wherea refusal to allow them to pur- 
chase at all, unless they accepted stamps, held, that 
such an acceptance was not voluntary, and the dealer 
thereby waives no statutory right, and no protest is 
necessary to sustain his action to recover. Claim- 
ant wasin the power of the officers of the law, and 
could only do as they required. Money paid or other 
value parted with under such pressure has never been 
regarded as a voluntary act within the meaning of the 
maxim volenti non fit injuria. In Close v. Phipps, 7 M. 
& Gr. 586, which was a case of money paid in excess of 
what was due in order to prevent a threatened sale of 
mortgaged property, Tindal, C. J., said: ** The inter- 
est of the plaintiff to prevent the sale by submitting to 
the demand was so great that it may well be said the 
payment was made under what the law calls aspe- 
cies of duress.’’ And in Parker v.Great Western Ry. 
Co., 7 M. & Gr. 252, the wholesome principle was rec- 
ognized that payments made to a common carrier to 
induce it to do what by law, without term, it was 
bound to do, was not voluntary, and might be recov- 
ered back. Illegal interest paid as a condition to re- 
deem a pawn was held in Astley v. Reynolds, 2 Stra. 
915, tobe a payment by compulsion. This case was 
followed after a satisfactory review of the authorities 
in Tutt v. Ide, 3 Blatchf. 249; and in Ogden v. Max- 
well, id. 319, it was held that illegal fees exacted by a 
collector, though sanctioned by a long-continued usage 
and practice in the office, under a mistaken construc- 
tion of the statute, even when paid without protest, 
might be recovered back on the ground that the pay- 
ment was compulsory and not voluntary. And in 
Maxwell v. Griswold, 10 How. 242-256, it was said by 
this court: ‘* Now it can hardly be meant in this class 
of cases that to make a payment involuntary it should 
be by actual violence or any physical duress. It 
suffices if the payment is caused on the one part by an 
illegal demand, and made on the other part reluct- 





antly, and in consequence of that illegality, and with- 
out being able to regain possession of his property, ex- 
cept by submitting to the payment.’’ To the same ef- 
fect are the American Steamship Co. v. Young, 89 
Penn. St. 186; Cunningham v. Munroe, 15 Gray, 471; 
Carew v. Rutherford, 106 Mass. 1; Preston v. Boston, 
12 Pick. 7. In Beckwith v. Frisbie, 32 Vt. 559-566, it 
was said: ‘“‘ To make the payment a voluntary one the 
parties should stand upon an equal footing.”’ If a per- 
son illegally claims a fee colore officii the payment is 
not voluntary so as to preclude the party from recoy- 
ering it back. Morgan v. Palmer, 2 B. & C. 729. In 
Steele v. Williams, 8 Wels., Hurl. & Gord. 625, Martin 
B. said: “If a statute prescribes certain fees for cer- 
tain services, and a party, assuming to act under it, 
insists upon having more, the payment cannot be said to 
be voluntary.” ‘The common principle,” says Mr. Pol- 
lock, Principles of Contract, 523, ‘“‘is that if a man 
chooses to give away his money,or to take his chances, 
whether he is giving it away or not, he cannot after- 
ward change his mind; but itis open to him to show 
that he supposed the facts to be otherwise, or that he 
really had no choice.”’ Addison on Contracts, 1043; 
Ashton v. Durant, 2 Strobh. 257. No formal protest 
made at the time is by statute a condition to the present 
right of action, as in cases of action against the collector 
to recover back taxes illegally exacted. See United 
States v. Lee, 106 U. S. 196-200. Swift & Courtney Co. 
v. United States. Opinion by Matthews, J. 

[Decided March 17, 1884.] 


LIMITATION—ACTING UNDER THE GOVERNMENT— 
CONSTRUCTION OF STATUTE.—In an action brought by 
the defendant in error to recover money paid to plaint- 
iff in error, who was acting under the authority of the 
president or Congress of the United States, it appeared 
that the last payment was made June 20, 1865, and ac- 
tion was not commenced until July 1, 1871. Hedd, that 
no recovery could be had for injuries claimed to have 
been committed after two years had elapsed since the 
commission thereof. The defendants in error insist 
however that the limitation does not apply to the pres- 
ent action. Theircontention is that the suits barred 
are for arrests, imprisonments and other crimes, 
ejusdam generis, and that the limitation only applies to 
trespasses upon and wrongs done the person, and not 
the property, of the plaintiff. In support of this view 
they rely upon the rule, as their counsel state it, that 
when general words follow particular words, the for- 
mer must be construed as applicable to the things or 
persons particularly mentioned We think the con- 
struction insisted on is too narrow. The rule of inter- 
pretation correctly stated is that where particular 
words of a statute are followed by general, the general 
words are restricted in meaning to objects of like kind 
with those specified. Dwar. (2d ed.) 621. But this rule, 
even if applicable to the statute under consideration, is 
subject to the qualification that general words will be 
construed more broadly than specific, where such con- 
struction is clearly necessary to give effect to the mean- 
ing of the Legislature. Foster v. Blount, 18 Ala. 687; 
United States v. Briggs, 9 How. 351. * * * The 
general purpose of Congress in the passage of that act 
(act of March 3, 1863, § 7) appears plainly to have been 
to give adegree of protection to all persons acting du- 
ring the rebellion under authority of the president 
or Congress of the United States. A construction 
which gives the benefit of one of its provisions to par- 
ties charged with offenses against the person, and not 
to those charged with wrongs and trespasses to the 
property of the citizen, robs the act of a great part of 
its intended effect, and is clearly unsound and untena- 
ble. Cutlerv. Kouns. Opinion by Woods, J. (See ante 
336.—EbD. ) 

[Decided March 10, 1884.] 
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MARRIAGE—DIVORCE—WHEN DOES NOT BAR ACTION 
FOR DOWER—SERVICE BY PUBLICATION.—A decree of 
divorce from the bond of matrimony obtained bya 
husband in a territorial court, upon notice to his ab- 
sent wife by publication, insufficient to support the 
jurisdiction to grant the divorce under the statutes of 
the Territory, as repeatedly and uniformly construed 
by the highest court of the Staue after its admission into 
the Union, is no bar to an action by the wife after the 
husband’s death in the Circuit Court of the United 
States to recover such an estate in his land as the local 
statutes give toa widow. The courts of the State of 
the domicil of the parties doubtless have jurisdiction 
to decree a divorce in accordance with its laws for any 
cause allowed by those laws, without regard to the 
place of marriage or to that of the commission of the 
offense for which the divorce is granted; anda divorce 
so obtained is valid everywhere. Story Confl. of L., § 
230a; Cheever v. Wilson, 9 Wall. 108; Harvey v. Far- 
nie, 8 App. Cas. 43. If awife is living apart from 
her husband without sufficient cause his domicil is in 
law her domicil; and in the absence of any proof of 
fraud or misconduct on his part, 4 divorce obtained by 
him in the State of his domicil, after reasonable notice 
to her, either by personal service or by publication, in 
accordance with its laws, is valid, although she never 
in fact resided in that State. Burlen v. Shannon, 115 
Mass. 438; Hunt v. Hunt, 72 N. Y. 218; 28 Am. Rep. 
129. Butin order to make the divorce valid, either 
in the State in which it is granted or in another State, 
there must, unless the defendant appeared iu the suit, 
have been such notice to her asthe law of the first 
State requires. The sheriff on the day of the receipt 
of the summons made his return thereto with his in- 
dorsement thereon. Held, such return gave the court 
no jurisdiction or authority to proceed. The Supreme 
Court of the Territory, in Palmer v. Cowdry, 2 Col. 1, 
and Wise v. Brocker, id., note, reversed decrees in or- 
dinary proceedings in chancery for such a defect, and 
assigned its reasons as follows: ‘‘ The law intends that 
service of the summons shall be made on the defend- 
ant, if he can be found within the jurisdiction during 
the life of the writ. If the defendant is not in the 
county at the time the summons is placed in the hands 
of the officer he may come into the county before the 
return day, and if notice by publication has been given 
it is nevertheless the duty of the officer to serve the 
summons if he can find the defendant in his bailiwick. 
To the performance of this duty it is necessary that the 
officer should retain the summons in his hands until 
the return day; for after the return of non inventus 
of course the officer cannot obey the command of the 
writ. In the present case the sheriff returned the sum- 
mons more than one month before the return day, and 
thereafter he could not comply with the statute by ma- 
king the usual exertion to serve it. Whether the de- 
fendant came into the county after the return and 
during the life of the writ, we do not know, nor can we 
be informed except by the return of the proper officer. 
By the return as it stands in the record it does not ap- 
pear that service could not have been made during the 
life of the writ, and the court had no authority to pro- 
ceed upon notice by publication without such evi- 
dence.”” 2 Col. 6; Vance v. Maroney, 4 id. 47, 49; 
Clayton v. Clayton, id. 410; Israel v. Arthur, 1 Pac. 
Rep. 442. The notice and return appearing of record 
in the proceedings for divorce control the general re- 
cital in the decree that due service had been made 
upon the defendant therein. Galpin v. Page, 18 Wall. 
350; Settlemier v. Sullivan, 97 U.S. 444. The decree 
of divorce being void for the insufficiency of the ser- 
vice, and the status of Clayton and this plaintiff that 
of husband and wife, according to the Ihw of Colorado 
as declared by its highest court, she was entitled as his 
widow to the share which the law of that State gives to 


a widow in the husband’s land within the State. See 
Meister v. Moore, 96 U. 8. 76; Ross v. Ross, 129 Mass. 
248, 247, 248, and cases cited. Cheely v. Clayton. Opin- 
ion by Gray, J. (See 32 Am. Rep. 274; 32 Eng. R. 133. 
—ED.) 

[Decided March 10, 1884.] 


_——— 


UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


PATENTS—INJUNCTION—CONTEMPT.— Where defend- 
ants have consented to a decree that a patent is valid, 
and an injunction restraining them from using the 
mechanism which it embraces, they must obey the 
writ until it is dissolved, and cannot in a proceeding 
for contempt assail the validity of the patent. Phil- 
lips v. Detroit, 16 Off. Gaz. 627. Cir. Ct..D. N. J. 
Roemer v. Newman. Opinion by Nixon, J. 

TRUST—TRUSTEES FRAUDULENTLY MISAPPROPRIAT- 

ING FUNDS—SEVERALLY AND JOINTLY LIABLE—SEPA- 
RATE CONTROVERSY—CAUSE REMOVABLE.—A cause of 
action against several trustees for the fraudulent mis- 
appropriation of trust funds, being ex delicto, and in- 
volving therefore no right of contribution between 
the defendants, may in equity as well as at law be pur- 
sued either jointly or severally. Heach v. Erie Ry.Co., 
8 Blatchf. 347; May v. Selby, 1 Youngs & Col.Ch. 235; 
Frances v. Frances, 3 Ves. 75; Wilkinson v. Perry, 4 
Russ. 272; Attorney-General v. Wilson, 4 Lond. Jur. 
1174. A proceeding against trustees for a fraudulent 
breach of a trust isan exception to the rule that in a 
suit against trustees all of them must be made parties. 
Cunningham v. Pell, 5 Paige, 607. The reason is ob- 
vious. A trustee may insist that his co-trustees be 
joined when he is sued for a breach of duty in which 
the other trustees are involved, because he is entitled 
to contribution. In cases of breach of trust not in- 
volving actual fraud contribution may be enforced by 
trustees as between themselves (Hill, Trust. 814 and 
notes [4th Am. ed.]), but no right of contribution ex- 
ists where the demand sought to be enforced is ex de- 
licto. Ellis v. Peck, 2 Johns. Ch. 131; Miller v. Fenton, 
11 Paige, 18. The cause of action disclosed by the bill 
is therefore one capable of being determined as be- 
tween the plaintiff and the non-resident defendant 
without the presence of the other defendants. The 
plaintiff at his election can dismiss his bill as against 
all the other defendants at any stage of the action and 
proceed against the non-resident defendant alone, and 
obtain against him the complete relief to which he 
would be entitled if the other defendants were joined. 
(2) A bill in equity founded upon such a claim, and de- 
manding a joint and several accounting by the trus- 
tees, involves such a separate controvery with each de- 
fendant that if one of the defendants is non-resident 
the case is removable. See Peterson v. Chapman, 13 
Blatchf. 395; Sawyer v. Switz. Ins. Co., 14 id. 451; 
Van Brunt v. Corbin, id. 496; Toedt v. Carson, 13 Fed. 
Rep. 353; Clark v. Chicago, 11 id. 365; Kerhig v. Cotz- 
hausen, 16 id. 705; People ea rel. v. Illinois, id. 881; 
Barney v. Latham, 103 U. S. 205; Hyde v. Ruble, 104 
id. 407. Cir. Ct., S. D. N. Y. Dec., 1883. Boyd v. Gill. 
Opinion by Wallace, J. 


_————— 


CALIFORNIA SUPREME COURT 
ABSTRACT. 


NEGOTIABLE INSTRUMENT—CERTIFICATE OF STOCK, 
NOT—THIEF CAN PASS NO TITLE.—Certificates of stock 
are not securities for money in any sense; much less 
are they negotiable securities. They are simply the 











*Appearing in 19 Federal Reporter. 
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muniments and evidence of the holder’s title to a 
given share in the property and franchises of the cor- 
poration. Mechanics’ Bank v. N. Y. & H. R. Co., 13 
N. Y. 627; Sherwood v. Meadow Valley Mining Co., 50 
Cal. 412. The case last above cited (Sherwood v. Mead- 
ow Valley Mining Co.) was an action based on the fol- 
lowing facts: OneSchmeidell was the owner of twenty 
shares of the stock of the defendant, and held a certifi- 
cate therefor issued to himself as trustee, and he sold 
the shares and delivered the certificate properly in- 
dorsed to Levy, who lost the same,’not having had the 
stock transferred on the books of the corporation. 
The plaintiff purchased (as he supposed) the stock,and 
received delivery of the certificate for value in the 
usual course of his business as a stock-broker. It was 
held that the plaintiff acquired no right to the stock. 
Where stock of an incorporation stands on.the books 
in the name of A. and the stock is owned by B., and 
the certificate, though properly indorsed, is stolen 
from B. without his fault, the thief can pass no title 
to a purchaser in the ordinary course of business, for 
value, without notice of any defect in the vendor's 
title, and B. may pursue and recover his property. 
Winter v. Belmont Mining Co., 53 Cal. 428, distin- 
guished. Barstow v. Savage Mining Co. Opinion by 
Myrick, J. 

[Decided Dec., 1883.] 

CORPORATION—TRANSFEREE OF STOCK NOT sTOCK- 
HOLDER UNTIL TRANSFER MADE.—Under the act of 
1853 a transfer of stock until entered on the books of a 
corporation has no validity outside of the parties to 
such transfer. If not, could it affect the validity of an 
election at which trustees of the company were elected ? 
If so would not a transfer, although not entered on 
the books of the company, be valid outside of the par- 
ties to such transfer? The construction which we feel 
compelled to zive to this clause is that a transfer of 
stock, until entered upon the books of the company, 
confers on the transferee as between himself and the 
company no right beyond that of having such transfer 
properly entered. Until that is done, or demanded to 
be done,the person in whose name the stock is entered 
on the books of the company is, as between himself and 
the company, the owner to all intents and purposes, 
and particularly for the purpose of an election. State 
v. Ferris, 42 Conn. 560; Hoppin v.Buffum, 9 R. I. 513; 
Gilbert v. Manuf’g Iron Co., 11 Wend. 627; Bank of 
Utica v.Smalley, 2 Com.770; Bank of Buffalo v. Kort- 
right, 22 Wend. 348; State v. Pettinelli, 10 Nev. 141. “As 
bet ween a corporator and the corporation, the records of 
the corporation or its stock-book, as it is called, is the 
evidence of their relation. Meetings of the stockhold- 
ers, elections and dividends, etc., are regulated by this 
record. The certificate is but secondary evidence, and 
is never demanded except when the stockholder deals 
with the corporation in a contract relation.’”’ Bank of 
Commerce’s Appeal, 73 Penn. St. 59. Whatever rights 
the purchaser of a certificate of stock may acquire as 
between himself and his vendor, it is well settled as 
between himself and the corporation he acquires only 
an equitable title; and until he secures a transfer on 
the books of the company he is not a stockholder, and 
has no claim to actas such. N. Y.& N. H. R. Co. v. 
Schuyler, 34 N. Y. 80; Grymes v. Hone, 49 id. 17. feo- 
ple v. Robinson. Opinion by Sharpstein, J. 

[Decided Dec., 1883.] 

(As to right to compel transfer see 32 Am. Rep. 315; 

6 id. 402; 13 id. 157; 29 Eng. R. 280; 23 id. 754-5.—Eb.] 
s 


ALBANY LAW SCHOOL. 


HE commencement exercises of this institution held 
in this city last week were of very considerable in- 





terest. On Wednesday evening, the 21st inst., the 
class-day exercises, consisting of orations, music, and 
a poem by members of the graduating class, were held 
at the Law School, and displayed exceptional ability, 
On Thursday afternoon, the 22d inst., the commence- 
ment exercises proper were held at the Leland Opera 
House. Judge Learned, president of the board of 
trustees, presided. Prayer was offered by Rev. Dr. 
Smart. Orations were delivered by John L. Pratt, Jr., 
of Buskirk’s Bridge, N. Y.,on ‘ Russian Autocracy 
since 1861;’’ by George E. Garlard, of Waterville,Me., 
on “*Government of our Cities,’ and by William F, 
McNamara, of Corning, N. Y., on “ Socialistic Tenden- 
cies of the Age.’”’ Mr. Philip R. Barnes, of Oshkosh, 
Wis., pronounced the valedictory, taking as his sub- 
ject “‘The Relation of Law to the Citizen.”’ The ad- 
dress to the graduating class was delivered by Mr. 
Chauncey M. Depew, and was a brilliant and excellent 
production. For the encouragement of the class, Mr. 
Depew reminded them that seventeen of our presi- 
dents have been lawyers. The subject of the Potter de- 
cennial prize essay was, ‘‘ Would it be safe and wise to 
abrogate trial by jury in civil actions? if not, what im- 
provement, if any, could be made in the present jury 
system?’’ The prizes were awarded as follows: First 
prize to Charles S. Foote, of Port Henry, N. Y.; sec- 
ond prize to P. R. Barnes of Oshkosh, Wis.; third 
prize to W. T. Tripp, of Camden. The committee for 
awarding the prizes were Judge Samuel Hand, Mr. 
Esek Cowen and Mr. Philander Deming, and the 
award was unanimous. The writers all believe in the 
preservation of jury trial. 

The candidates for the degree of L. L. B. were then 
presented, and the degrees conferred by President 
Learned. 

The names of those who received diplomas are as 
follows: Charles F. Ashton, Pawtucket, R. I.; Frank 
W. Ballard, Angelica; Philip R. Barnes, Oshkosh, 
Wis.; George M. Boynton, Keeseville; John H. Col- 
gan, Dunkirk; James H. Davidson, Downsville; Ezra 
C. Doty, Mifflington, Pa.; Noyes S. Embody, Los An- 
geles, Cal.; Luther J. Emerson, Albany; William H. 
Foster, Clinton, Ia.; George E. Garland, Waterville, 
Me.; Edward A. Gifford, Coxsackie; Wesley Gould, 
Hancock; Alfred A. Guthrie, Iowa City, Ia.; W. 8. 
Hulslander, Mansfield, Pa.; Thomas D. Husted, 
Peekskill; Edmund C. Lane, Underhill, Vt.; James J. 
Lawson, South Berne; Abraham Levi, Manning, S. C.; 
Robert McMahon, Dover, N. H.; William F. McNa- 
mara, Corning; John B. Moffett, Dacatur, Ill.; Linus 
T. Mudge, Boonville; Dennis J. O'Sullivan, West 
Troy; John W. Paddock, Kankakee, [ll.; John L. 
Pratt, Jr., Buskirk’s Bridge; Archibald W. Ray, Co- 
lumbia, S. C.; Edward Rutherford, Angelica; Edwin 
B. Simonds, Medina; Jere. S. Sltterly, Palatine; Clar- 
ence M. Smith, Williamstown, Mass.; Frank E.Smith, 
Albany; Nathaniel B. Spaulding, Schodack Landing; 
Bernard C. Sloan, Columbia, S. C.; Royal B. Stearns, 
Louisville; Delvin A. Stebbins, Belmont; Charles A. 
Tipling, Clyde; William H. Tripp, Camden; Joseph 
H. Walsh, Albany; James L. Weeks, Jamestown; Ar- 
thur S. Westfall, Marion. 

Henry Lubeck, of New South Wales, Australia; 
George E. Morse, of Clayton; John J. Morgan, of Du- 
rand, Wis.; Henry J. Sampson, of Rochester, and Wal- 
ter Scott, of Davenport, Ia., received diplomas during 
the course. Others in the class will finish during the 
next year. 

The meeting of the Alumni Association was held in 
the Law School building at eight o’clock P. M. 

The school is in a flourishing condition. The insti- 
tution of class-day exercises is new, and we hope it 


will be kept up. 
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CORRESPONDENCE. 


Women LAWYERS. 
Editor of the Albany Law Journal: 

In regard to your query on page 381 of the ALBANY 
Law JOURNAL, see 131 Mass. 384, note. Only one 
woman, I believe, has been admitted under this law, 
Miss Robinson, and she has recently left the State. 

Yours, 

Boston, May 21, 1884. 

Editor of the Albany Law Journal: 

It will be news to every lawyer in Maine that there 
is any truth in Judge Thayer’s remark in the Kilgore 
case, “‘ that women are at the present time practicing 
law in Maine.’’ Let him cite his authority. See page 
881, ALBANY LAW JOURNAL, No. 20, vol. 29, May 17, 
1884. Yours, 

BLUEHILL, Me., May 19, 1884. 
JUSTICES OF THE PEACE DISQUALIFIED AT SEVENTY. 
Editor of the Albany Law Journal: 

In the case of eople v. Mann, reported in 29 ALBANY 
Law JOURNAL, 113, I have been informed that the 
General Term of the Second Department have recently 
decided that section 13, article6 of the Constitution 
applies to justices of the peace, and that no person can 
hold the office of justice of the peace longer than until 
and including the last day of December next after he 
shall be seventy years of age. 

Respectfully yours, 
RopDNEY VAN WORMER. 

Fort Ann, N. Y., May 21, 1884. 

RAILROAD PASSES TO MEMBERS OF THE LEGISLATURE. 
Editor of the Albany Law Journal: 

Your correspondent, Mr. Whittemore, on page 399 of 
your current volume, states the case very truly and 
very forcibly in regard to the crying evil of bribery of 
legislators by railroad passes. Every lawyer knows 
that in most, if not all, of the States of the Union 
railroad companies do succeed in practically buying 
up legislative bodies in this cheap way. It is a custom 
which needs to be reformed, and reformed altogether. 
Apropos to his statements and argument, I find in the 
Reporter of May 14 (vol. 17, p. 631) the case of Ensign 
v. Harney, Sup. Ct. of Neb., Dec., 1883, in which it 
was held that a verdict of a jury was vitiated by the 
fact that two of the jurors during the trial borrowed a 
horse and buggy of the defendant’s attorney to take 
them twelve miles to their home and back. This was 
a most proper decision, as every lawyer will say; and 
yet members of the Legislature in Connecticut, Massa- 
chusetts and elsewhere who are called upon to act ina 
judicial character on committees, and a higher than 
judicial character, as law-makers, are permitted to be 
carried free overand over again, and from one end of 
the State to the other, by the parties having most im- 
portant interests and contests pending before them. 
Will not the legal profession do its duty in trying to 
arouse the public to the extent and danger of this evil? 
A little hole will sink a large ship.” 

More scandalous still, because the mischief is plainer 
to the common view, is the habit of judges receiving 
free passes. Every lawyer in large practice has tried 
cases against railroad companies before judges whose 
pockets contained free passes. In this day of reforms 
let not this reform be forgotten. 

New Haven, Conn. tx 


JOHN LATHROP. 


H. A. Trrep. 


ETERNAL VIGILANCE. 
Editor of the Albany Law Journal: 
The authorship of the celebrated sentiment,‘ Eternal 
vigilance is the price of liberty ’’ is still unsettled. Mr. 





Peake, in your last issue, still seems to insist that the 
credit belongs to Victor Hugo. To my certain know]- 
edge it was in use more than forty years ago, and was 
much more quoted then than now. With stump 
speakers, Fourth of July orators, and political editors 
it was a favorite sentiment. Indeed so popular was it 
that hardly could a political discussion arise without 
its being quoted. 

It was generally attributed to General Jackson, and 
I have a strong impression that it was used by him in 
one of his letters or messages, but whether as original or 
not my impression is not so strong, though I incline to 
the opinion that he used it as original. I know if I 
had been simply asked who was the author I should 
have said ** Jackson.”” Since the authorship has been 
mooted, I hope some of your intelligent correspond- 
ents will tell us authoritatively, and put the question to 
rest. 

I will simply add that the familiar form then used 
was, ‘“‘The price of liberty is eternal vigilance,’’ a col- 
location I like better than the one given above. 

Yours truly, 
J. ALEXANDER FULTON 

Dover, Del., May 21, 1884. ‘ 

[We surmise that our correspondent has Jackson’s 
favorite oath, ‘‘ by the Eternal,” in his mind.—Eb. 
AB, Jour. ] 


DOWER TABLES. 
Editor of the Albany Law Journal: 

In your issue of the 17th inst. I observe a communi- 
cation concerning ‘‘ Tables of value of inchoate dower.”’ 
Messrs. Giauque & McClure of this bar prepared, and 
Robert Clarke & Co. published, in 1882, ‘‘ Dower and 
Curtesy Tables,’’ which I believe to be the most recent 
and the fullest and most accurate work on the subject, 
embracing tables of the present value of vested and 
contingent dower and curtesy estates—in vested from 
three to ten per cent. and from 10 to 103 years of age— 
in contingent from three to six per cent, and from 15 


to 90 years of age. 
Yours truly, 
CINCINNATI, May 23, 1884. 


—~—_—__———. 


NEW BOOKS AND NEW.EDITIONS. 


RULES OF FEDERAL PRACTICE. 

Consisting of the rules of the Supreme Court of the United 
States, the rules of the Supreme Court in reference to ap- 
peals from the court of claims, the rules of practice in 
equity, the rules of practice in admiralty, the rules of the 
court of claims, and the rules prescribed by the Supreme 
Court, for the Circuit and District Courts, in equity and 
in admiralty, as revised and amended to date, all fully 
annotated with the cognate Statutes, and with Notes of 
Judicial Decisions. By Edward K. Jones. New York, 
1884; Geo. S. Diossy, Publisher. Pp. 272. 

If the work be well done there are no more welcome 
and serviceable books to the profession than those of 
practice. That the above has been prepared by an ac- 
tive practitioner, ‘originally,’’ he says, ‘“‘for private 
reference” is a sufficient guaranty that work has been 
welldone. Under each rule are given its history, statu- 
tory provisions relating to the rule and the decisions 
made thereunder. It will be found to be an almost 
indispensable companion to those who practice in the 
higher courts. 


J. C. HARPER. 


Lyrics OF THE LAw. 

Lyrics of the Law. A recital of Songs and Verses pertinent 
to the Law and the Legal Profession, selected from var- 
ious sources, by J. Greenbag Croke. San Francisco, Sum- 
ner, Whitney & Co., 1884. Pp. x, 312. 

This pretty little volume is a member of the series 
well known as “ Legal Recreations.” It comprises the 
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best poems of this class, and is a very amusing collec- 

tion. The explanatory ‘‘ Notes and References” are 

very useful and often entertaining. 
Cxiouston's MENTAL DISEASES. 

Clinical Lectures on Mental Diseases, by T.S. Clouston, M. 
D. To which is added an abstract of the Statutes of the 
United States, and of the several States and Territories 
relating to the custody of the Insane, by Charles F. 
Folsom, M.D. Philadelphia, Henry C. Lea’sSon & Co., 
1884. Pp. 550. 

This workis especially adapted to the use of phy- 
sicians,and is amply supplied with detailed statements 
of actual cases and prescriptions for treatment, but we 
find many portions extremely interesting to lawyers, 
and among the ablest in treatment that we have ever 
read on this topic. As an example, we refer to the re- 
marks on “Adolescence,’’ as depicted by the novelists, 
particularly by George Eliot, in ‘* Deronda.” 

Fousom’s STATUTES RELATING TO THE INSANE. 

Abstract of the Statutes of the United States, and of the sev- 
eral States and Territories, relating to the Custody of the 
Insane. By Charles L. Folsom, M. D., with the assistance 
of Hollis R. Bailey. Philadelphia, Henry C. Lea’s Son & 
Co., 1884. Pp. Ill. 

The title sufficiently describes the book. The laws 
of each State are arranged by themselves, and are well 
stated, and references to the Statutes are given. The 
publication is a separate issue of the appendix to the 
work on Mental Diseases last above reviewed. 


WHARTON’s COMMENTARIES ON LAW. 


Commentaries on Law, embracing chapters on the nature, 
etc., of law, on international, public and private, consti- 
tutional and statutory law. By Francis Wharton, LL. 
D. Kay & Brother, Philadelphia, 1884. 


This new work is a striking evidence of the extent 
to which the writings of the speculative English jurists 
are attracting the attention of American legal writers. 
It isnot strange that this should be the case, for as 
most perceive we have gone as far as we can in the 
direction of empirical Jaw making, and must soon 
enter upon a more philosophic era of legislation. Dr. 
Wharton's work is one of the outcomes of the realiza- 
tion of the special needs of our political society. He 
evidently realizes also the necessity of some new in- 
stitutional treatise which shall begin by introducing 
the student to the principles of general jurisprudence, 
to the difference between law and ethic lex and tus, 
and to distinctions which are generally overlooked by 
the old fashioned treatise writers. Whether Dr. 
Wharton is not inclined to lay too much stress upon 
the influence of customary law is an open question, 
but one which in no respect mars his treatise. Yet 
there is no doubt another side to the special colonial 
instances of the spontaneity of custom which he has 
not given. 

The great difficulty with the old fashioned treatises 
on the common law has been that they have entirely 
ignored every thing but the practical aspect of legal 
discussion. Statements of general principles fortified 
by citations have been occasionally varied by histori- 
cal reminiscences of legislative acts or decisions, but 
there the variety in treatise writing has ceased. Dr. 
Wharton’s second chapter giving brief views of the 
theories of law and its classifications, entertained by 
Socrates, Plato, Cicero, Grotius, Bacon, Spinoza, and 
others will strike many verdict-getting lawyers as a 
very unnecessary waste of space. Yet the same suc- 
cessful trafficers in facts would be the better for its 
perusal; while abstract it has a close relation to the 
concrete. 

We wish that in one respect Dr. Wharton bad ampli- 





fied this chapter by indicating the points of identity 
between Herbert Spencer and the German writers on 
law. There are many of the arguments for and against 
codification which are only to be seen in their original 
dress in the German. Dr. Wharton’s brief reference 
to American law writers is doubtless due to the fact 
that there is little purely original in their theories of 
the evolution of law. 

Dr. Wharton has treated with more detail the re- 
gion of public law than that of private law. The com- 
mentary on public International law would alone 
make a good hand book, while his commentary in con- 
stitutional law is very full. The work as a whole is in 
the right direction, and has a vein of originality about 
it which is refreshing. The press work is unusually 
good. 


UnitTepD States DIGEst. 


The annual volume of this series for the year 1883 is 
at hand with surprising promptness. Under the edi- 
torial conduct of Mr. George F. Williams this work is 
now inevery respect a model digest, and one of the 
absolutely indispensable helps of every practicing law- 
yer. Published by Little, Brown & Co., Boston. 


SCHOULER’S PERSONAL PROPERTY. 


The second and concluding volume of the second 
edition of this work is just published by Little, Brown 
& Co., of Boston. See notice of first volume, ante, 
199. 


8 MyeEr’s FEDERAL DECISIONS. 


This volume comprises the titles, Baggage—Bond 
for Title. The principal divisions are Bailment, pre- 
pared by Mr. Schouler, and Banks, and Bills and 
Notes, by Mr. Daniel. There is a table of cases di- 
gested, a table of cases cited, and an index. Weare 
more and more favorably impressed by the work as it 
advances. It seems that the completed work, in 25 or 
30 volumes, will form a very good substitute for the 
reports themselves, and indeed will possess many in- 
dependent advantages. The undertaking is one of 
prodigious magnitude and difficulty, but the best talent 
in the country is engaged init, and so far with re- 
markable and unexpected success. Wedo not hesi- 
tate to recommend it to all who desire to find in small 
compass the substance and sufficient of the reasoning 
of these decisions gathered and methodically arranged 
under their distinctive heads. The work is issued by 
the Gilbert Book Company, of St. Louis, and is well 
printed, but we do not like the pinkish paper. 


> __—___ 


NOTES. 


‘(HE latest venture in legal journalism, and one of 

the most promising we have ever seen, is the 
American Law Journal, published at Columbus, Ohio, 
two numbers of which are at hand. This publication 
is really a journal, having current topics, notes of cases, 
leading articles, cases in full, abstracts, book notices, 
etc. The first number has a very complete and orderly 
monograph on Master and Servant, by Mr. James M. 
Kerr; the second has an article by Mr. Wharton on the 
Reputation of the Deceased in Homicide cases. Mr. 
Wm. P. Wade also discusses Trial by Jury. We find 
marks Of a careful editorial hand and good judgment 
throughout. When we see a legal periodical aspiring 
to any thing more than atitular pretense to journal- 
ism it has our sympathy and good wishes, and we be- 
lieve we have never been sparing of our good words. 
So far the new comer deserves all these. 
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CURRENT TOPICS. 





$ a general thing we know of no drearier read- 
ing (except these current topics of ours) than 

the conventional address to the graduates at law 
school commencements. The same old laudation 
of the profession (which nobody believes), the 
same good old advice (which nobody heeds), and 
the same old prophecies of coming greatness on the 
part of the auditors particularly addressed (which 
they all swallow), make up a bill of fare that has 
become tiresome, and has lost its nutritive proper- 
ties. It is a pleasure to take up an address to law 
school graduates so wise and original in thought, 
and so graceful in expression as that by General 
Wager Swayne, delivered at the commencement of 
the law school of the University of the city of New 
York, on the 15th ultimo. We wish that we could find 
space for the whole of this admirable production, 
but instead we must content ourselves with a few 
extracts. In speaking of the power of the sense of 
his trust to develop the talents of the lawyer, the 
speaker said: ‘So the first practical result of culti- 
vating this sense of trust is found in the distraction 
it remdves. The very idea of a trust involves the 
presence of an interest which is to be cared for, as 
between it and our personal interest, in preference 
to that interest which is our own. The prime con- 
sideration is our duty, not our interest. The habit 
of mind this brings is helpful to a lawyer in two 
very important ways. First, it sets the mind free 
from distraction of personal solicitude. That means 
a great deal in the mere matter of available time 
and amount of work accomplished. Then it in- 
duces a cool and clear habit of mind, which means 
a great deal more. To the lawyer who regards his 
profession as a trust there must come this gain in 
time, and opportunity for work. Whenever at 
work for a client every personal distraction is met 
by this opposing sense of duty. Even when not so 
engaged the duty of fitting for the next trust re- 
posed in him suggests itself continually. This one 
sense is in constant exercise. It is as constantly 
growing in the habit and power of control. By 
this process, easily realized, it is all the while put- 
ting down a number of unworthy things which I 
need not here specify, but with which you are fa- 
miliar. Each one of them comes only as an iso- 
lated conception or distraction. It is met by the 
connected strength and cumulative force of a 
habitual sense of duty, and I know of no considera- 
tion so effectual. Out of this comes a concentra- 
tion that is in its turn most fruitful. You remem- 
ber the beautiful use which Bunyan makes of 
Sampson’s riddle, ‘Out of the eater came forth 
meat, and out of the strong, sweetness.’ He had 
met and slain a lion, and he afterward found honey 
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in its skull. Bunyan says this is the allegory of 
temptation overcome. The honey that is found in 
the skull concentrated on its duty to the law isa 
delight and satisfaction in the law. This in its 
turn results in a progressive and delighted concen- 
tration. It is comparatively easy to rant or to 
declaim; it is also comparatively easy to see 
through that sort of thing. If, on the other hand, 
it is seen that a simple duty of truth is being done 
in the presentation of the cause, though it be but 
the truth of one side of it only, and though it ex- 
tend to every true consideration likely to win sym- 
pathy for that side, and a verdict of approval, 
though it be plainly the one-sided truth of an ad- 
vocate, still it draws the sympathy which truth 
elicits, and is stronger and stronger as in the pro- 
gress of the presentation it becomes more and more 
obviously the thought and feeling and suggestion 
of a man who is under the control of his own sense 
of duty. Hence, as it seems, all of these intuitive 
perceptions, power of statement, strength of reason, 
and persuasive effect, all naturally arise and grow 
from that which is within yourselves, and which 
you have the power to increase by giving to it the 
momentum of accumulated motion. All of these 
things are thus, in a real and positive sense, within 
your reach, To reach them pre-supposes only 
health and strength, and possibly provision for a 
time for such deficiency of earnings as apprentice- 
ship to any trade of skill involves. All of those 
other things, of which some break a lawyer down, 
or keep him down, or turn him into other trades — 
and of which some, on the other hand, exalt him to 
great honors, but require what you cannot yet be 
sure that you possess — these also are outside of the 
profession, and not part of it. They are things 
which belong to the perversions of life, or the acci- 
dent of natural qualities, to the man, not to the 
lawyer. To be a lawyer, and a good one, to be 
recognized as such, and as such to be full of work 
and reasonable honor, is, I believe, within the reach 
of every one of you, and by this plain and practica- 
ble road,” 





We have nowhere met with a better treat- 
ment of the question about the lawyer’s par- 
tisanship than the following from the same 
address: ‘Another individual result within 
your reach is a courtesy of judgment that 
is closely allied to wisdom. A lawyer’s lot is 
to find himself all the while very earnest in the sup- 
port of certain views, yet all the while confronted 
with men as earnest as himself, but thinking the 
other way, and urging their views also. This re- 
sults, not from any insincerity on either side, but 
from the effect of alawyer’s duty. The lawyer 
should be as sincere as the judge, but his duty is 
not the same. The lawyer has to prepare 
and present but one side of a case, not 


both. He is, as to his side of it, a labor- 
saving apparatus for the court. It is not 
his business to prepare the other side. He comes 


to know best the facts that support his side, for it 
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is his duty to search them out, and have them ready 
in proof. The same is true of the considerations, 
inferences and arguments that may be drawn from 
the proofs, and is equally true of the propositions 
of law that may be brought to bear. The lawyer’s 
duty calls him to prepare that side of the case which 
has been intrusted to him. The natural tendency 
of this is to enlist his faith, arouse his sympathies, 
make him an earnest partisan, the same as any other 
man who has got hold of but one side of a truth. 
Here there comes in however a great difference be- 
tween the lawyer and most other partisans. The 
lawyer is compelled to sit and hear the other side 
patiently through (a thing calculated to make the 
common partisan sick); then he is further obliged 
to listen to, and accept a decision that often shows 
him to be entirely in the wrong, just where his one- 
sided studies had left him sure he was right. Out 
of this discipline will come, if a man wills, a respect 
for opposing views that adds in every way to court- 
esy, to candor, to perception, diligence, clearness 
and force; adding in all these things not to the 
lawyer only —adding immensely to the man him- 
self. It is well worth reaching after while yet you 
have the suppleness that reaches where you will.” 


Apropos of law schools, we have more than once 
said that we do not see howa student can ever 
learn the law in a lawyer’s office, and that the true 
way of teaching law — or any thing else —is by lec- 
tures. The American Law Record presents some sta- 
tistics gathered by Mr. M. D. Ewell, the well known 
law writer and professor in the Union College of 
Law at Chicago, showing the results of studying in 
offices. We will give the summary and the Record’s 
remarks: ‘‘Summary. Whole number of students 
from offices examined by Professor Ewell in the last 
six yeurs, 58; number who passed all four topics, 4; 
number who failed in all, 31; number who failed in 
one or more, 23. Referring to these examinations, 
he says they were not difficult, and closes with the 
statement that so far as his observation extends, a 
student studying law in an office is practically 
studying law alone, and that the above results show 
the fruits of such study. The conclusion in the 
main is probably correct, and substantially agrees 
with our own observations on the subject, but the 
fault lies as much with the law colleges as with the 
law practitioners, and arises from the fact that 
there is very little co-operation between them at any 
time, and prior to the student’s matriculation, none 
at all. It appears that graduation from a law school 
in Illinois, and we understand it is the same in 
other States, admits to the bar without further ex- 
amination. We believe this practice to be an evil, 
and we would in no case exempt an applicant for 
admission to the bar in any State simply for the 
reason that he holds a diploma from a law school. 
We are opposed to any discrimination between stu- 
dents who have attended such institutions, and 
those who have toiled under greater difficulties, 
whether at home or in the office of a practitioner, 





to acquire a knowledge of the law. Let them all 
pass the same ordeal in their final examination for 
admission to the bar, and if the applicants from the 
law schools show the superior training, that fact 
will be ample commendation for their system of ed- 
ucation.” Admission upon diploma alone we do 
not approve. There ought always to be an examina- 
tion by the court, and a term of study in a lawyer's 
office ought to be exacted. There are certain things 
that a man will absorb, like a sponge, in a lawyer’s 
office, that he cannot get at the law school, but the 
latter is the place to learn principles. 





The governor, we understand, has approved 
Senator Gilbert’s bill for the suppression of obscene 
newspapers, and the like by prohibiting the sale of 
them to minors and others. This is an excellent police 
enactment. It is not a blow at the liberty, but only at 
the license of the press. It is high time that such 
vile prints as the Police Gazette, and the Day's 
Doings (if that is still alive) with their nastily sug- 
gestive pictures and sensational news were sup- 
pressed. Wherever the latest issues of such news- 
papers are paraded outside the news offices, there 
may be found acrowd of low-browed, thick-necked, 
square-jawed ruffians, and precociously villainous 
boys, any one of whom would kill a man for five 
dollars if he thought he would not be found out, 
and already well on their way to the prison or the 
gallows. Itis sometimes rather embarrassing to ask 
a modest woman to go past such a point. The com- 
munity owe a duty of modesty and reverence toward 
young persons — we say “reverence” advisedly, for 
the purity of the youthful mind should be regarded 
reverentially. The news-dealer who flaunts im- 
modest pictures before the youthful eye is doing a 
work next in danger to that of the rum-seller. There 
is probably not much difference of opinion among 
decent people on this point. There should be none 
among lawyers about the constitutionality of such 
laws. It now remains to be seen whether this law 
will or can be executed, or whether it will be laid 
upon the shelf with the large number of well mean- 
ing and respectable but dead-letter laws which en- 
cumber our statute-books. 


We have received from a highly respected and 
able legal writer a pamphlet apologizing for Mor- 
monism — defending it from a scriptural stand- 
point, and denying the right of the law to interfere 
with it as a religious institution. We are sorry in- 
deed to see any lawyer taking this view. It is 
foolish to undertake to justify polygamy by the 
Bible. Its existence is simply recorded as a histori- 
cal fact. It is no more approved by the word of 
God than are the other recorded crimes of those who 
practiced it. There really can be no question of the 
right of Congress to prohibit it in the Territories as 
a police measure. There is no more prolific source 
of lust, murder, and social and political degradation. 
We hope that as a nation we have outgrown poly- 
gamy as well as slavery. What excuse can 
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there be for a man’s having more than one 
wife? Polygamy is an_ institution springing 
from lust alone, and it inevitably drags 
down the individual who practices and the 
community which tolerates it. We recommend our 
readers to read the chapter on this topic in De 
Amicis’ ‘‘ Constantinople,” the most interesting 
book of travel ever written by the ablest author who 
has ever written on such subjects. We may make 
allowance for human sexual passion; we may make 
laws to mitigate its evils; but Heaven forbid that we 
should ever make polygamy legal, honorable, or 
even excusable. Let us not rail at the Chinese as 
uncivilized while we speak of tolerating polygamy. 
ee 


NOTES OF CASES. 





N Chadwick v. Woodward, New York City Court, 
General Term, December, 1883, 13 Abb. N. C- 
441, it was held that the lessee, in an action for 
rent, cannot counterclaim damages for the sickness 
of himself and family, resulting from the escape of 
sewer gas because of defective plumbing, if the 
lessor was not guilty of any wrongful concealment 
of the facts, for there is no implied covenant on 
the part of a lessor as to the plumbing. The court 
said: ‘*That there may exist such a deception, 
either by suppression of the truth or a suggestion 
of falsehood, is not questioned, as when a landlord 
lets premises which are infected by a contagious 
disease (Minor v. Sharon, 112 Mass. 477; 8. C., 17 
Am. Rep. 122; Cesar v. Karutz, 60 N. Y. 229; 8. C., 
19 Am. Rep. 164), or the presence of a stench, pro- 
ceeding from an unknown cause, which makes the 
premises untenantable ( Wallace v. Lent, 1 Daly, 481), 
or the fact that the house had been previously used 
as a house of prostitution (Rhinelander v. Seaman, 
13 Abb. N. C. 455), but in view of the pleadings 
and the proof, and the express disclaimer of any 
blameable or wrongful concealment, it cannot be 
claimed that the case at bar could be brought 
within this category. * * * It would seem 
however from the number of cases which come 
before the court for determination, that plumbing 
is deemed exceptional in its character. The 
roof may leak, the plastering give way, the doors 
and windows be broken, and vther misfortunes in- 
cident to housekeeping m:y occur, and no claim is 
made that an eviction has becn established, or aright 
of action has accrued against the landlord for the 
tenant’s ill health, but if a pipe becomes filled up 
(by neglect or otherwise), or the solder becomes 
loosened, or the pipe itself becomes deranged, or 
the main sewer is in such condition as to empty 
the traps, the tenant for some reason claims that a 
different rule applies. Now, if a tenant elects to 
hire a house which empties into a sewer, with rami- 
fications throughout his sleeping apartments, he 
does so with all the liabilities that such an election 
engenders, and with full knowledge that no 
plumber has yet been able to keep out the gas or 
prevent the smells. The repairs of a sewer pipe are 








not different from the repair of a window or a door, 
and the distinguishing injury arising from such 
neglect is not only incidental and remote, but as 
matter of fact, is the result of the tenant’s own 
election. He hired the premises with full knowl- 
edge of these connections, and the landlord is not 
chargeable with such consequential injuries as may 
arise from any defect that time and use produce. 
Under such circumstances smells and even sickness 
are not only not extraordinary but are inevitable, 
and I fail to see how this furnishes any ground of 
action against the landlord. The party who hires 
has an opportunity to examine the house, and he 
can examine the plumbing, as well as the walls, in 
so far as it can be examined at all, and he has pos- 
sibly as much knowledge as the lessor, for there is 
no implied covenant as to plumbing any more than 
of plastering or painting or tinning. In one sense 
it may be said that it is concealed, and the tenant 
could not tell what he was hiring, but the same 
may be said of nearly all the carpenter work, the 
brick work, and nearly every portion of a building 
of a substantial character. The charge of conceal- 
ment and deception in this class of cases is undoubt- 
edly an outgrowth of anger which has its source 
from the painful results of such defects, but the 
law in its present state furnishes no remedy to the 
tenant that I know of, and it rests with the Legis- 
lature to make landlords and builders liable in such 
cases, for the common law throws the responsibility 
upon the tenant, and I know of no provision which 
exempts the plumbing or the sewer fixtures from 
these well settled provisions. As in Foster v. Peyser, 
63 Mass. 242, where the lease declared that the 
house was in perfect order, and a defective drain 
which produced a disagreeable stench was subse- 
quently discovered, it was held that the lease had 
reference only to the condition of the house as an 
edifice, and not to the present and future purity of 
the air within it. As matter of fact, the condition 
of pipes and of plumbing in a house is easily de- 
termined, and it is not claimed in the case at bar 
that there existed any secret or hidden source of 
danger to the health, except such as would natur- 
ally arise from unrepaired pipes. The mere fact 
that these pipes are connected with an unhealthy 
sewer which causes fetid odors, in no sense creates 
greater liability on the part of the plaintiff than if 
there were no such connections and no such odors, 
Neither does that fact establish higher rights in fa- 
vor of the tenant in cases like the present, where 
the party hires with full opportunity to examine 
the premises, and with knowledge that the con- 
necting pipes opened into the sewer. That there 
exists any implied warranty on the part of a land- 
lord in renting a house that sewer gas shall not es- 
cape and make the house unhealthy, is wholly 
wanting in precedent and in analogy, and as stated 
above, there is no implied warranty in any lease 
that it is fit for the use to which it is designed by 
the tenant, or even that a dwelling-house is habita- 
ble. Hart v. Windsor, 12 M. & W. 68; Sutton v. 
Temple, id. 52; Heard v. Chapman, 15 L. T, Rep. 487; 
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Cleaves ¥. Willoughby, 7 Hill, 83; Surplice v. Farns- 
worth, 8 Scott N. R. 307; Francis v. Cockerill, L. R., 
5 Q. B. 501; Jones v. Just, 37 L. J., Q. B. 89; Searle 
v. Laverick, 9 L. R., Q. B. 43; West Lake v. De 
Graw, 25 Wend. 669; Dutton v. Gerish, 9 Cush. 89; 
Foster v. Peyser, id. 242; McGlashan v. Tallmadge, 
37 Barb. 313; Sutphen v. Seebass, Common Pleas, 
General Term,May 18,1883 ; Zrwesdell v. Booth,4 Hun, 
100; Nemelty v. Naylor, 18 Alb. L. J. 498; Laugh- 
linv. Kief, 15 id. 255; Krueger v. Farrant, 29 Minn. 
385; 8. C., 43 Am. Rep. 223; Wilkinson v. Clausen, 
29 Minn. 91; Allegeant v. Smart, 11 Rep. 784.” 





In Third Nat. Bank of Buffalo v. Guenther, Buffalo 
Superior Court, General Term, January, 1884, 13 
Abb. N. C. 428, it was held that a married woman 
who carries on a separate business in the name of a 
former firm, of which she is the lawful successor, 
and habitually issues bills and promissory notes in 
the ordinary course of such business in such firm 
name, is estopped when sued by a bona jide pur- 
chaser of a promissory note, which on its face pur- 
ports to have been made by her in the ordinary 
course of such separate business, from showing that 
such note was accommodation paper. The court 
said: ‘‘If the note was a void contract, as claimed 
by the defendant, it is argued by the plaintiff that 
the defendant, actually carrying on a separate busi- 
ness, is bound by the same rules of law and equity 
in the conduct of it that are applicable to men and 
unmarried women. And why not? It cannot be 
that the Legislature has invested the married woman 
with certain rights and privileges in derogation of 
the common law, without it being intended in the 
law that she shall be held, in the exercise of those 
rights and privileges, to the same responsibilities 
and liabilities that govern the man or the unmar- 
ried woman. Were it not so, then the citizens and 
members of the community are not equal in their 
standing in the law. A married woman carrying 
on a separate business or trade is but a member of 
the social organization or body politic, entitled to 
every right that men have, but not to any exemp- 
tion from the effect of those principles of law and 
equity which have been established by the courts 
for the protection of property, and the well-being 
of society. She need not carry on a separate busi- 
ness or trade, she need not accept the position and 
privileges given her by statute, but if she does, and 
goes out into the arena of active life seeking for 
its advantages and power, she should be governed 
by and held to the same rules of action, the same 
liabilities, and bound by the same doctrines of es- 
tablished law and equity as are those with whom 
she mingles in the business transactions of life. 
She can be only their peer, and not their superior; 
she cannot justly be clothed in an armor of exemp- 
tion and special privileges because of her weakness 
at the common law, and at the same time assert her 
right to all the privileges of manhood in her busi- 
ness transactions. If she accepts the privileges of 
the statutes and the position the law gives her, she 





and subject to the same liabilities and rules of law 
and equity as her unmarried sister. The true solu- 
tion of the question is to be found in the declared 
position and rights given to her by statute; she 
may hold property, and carry on any trade or busi- 
ness on her sole and separate account, and sue and 
be sued as if she were unmarried. In carrying 
on her business she is to be considered as an un- 
married woman, and of course, an unmarried woman 
can claim no exemption, but stands on an entire 
equulity with men. Before the passage of the act 
referred to the courts all agreed that the doctrine 
of estoppel in fact and equitable estoppel had no 
application to married women or infants, unless 
their conduct had been intentional and fraudulent. 
But when the reason of the rule is done away with, 
and the married woman is placed by law on the 
same plane of equality with the man or unmarried 
woman, then the rule becomes abrogated, or at 
least not applicable to her transactions in carrying 
on her separate business.” The reporter adds: ‘‘It 
has been frequently decided that the doctrine of es- 
toppel in pais has no application to married women. 
DeLancy v. McKeen, 1 Wash. C. Ct. 354; Bank of 
United States v. Lee, 13 Pet. 107; Drury v. Foster, 
2 Wall. 24; Glidden v. Strupler, 52 Penn. St. 400; 
Lowell v. Daniels, 2 Gray, 161, 168; Bemis v. Call, 
10 Allen, 512; Merriam v. Boston R. Co., 117 Mass. 
241, 244; Rangeley v. Spring, 21 Me. 130; Morrison 
v. Wilson, 18 Cal. 494. In Concord Bank v. Bellis, 
10 Cush, 276, the court held that a married woman 
could not do by acts in pais what she could not do 
by deed. To say |that one might by ad- 
mission, by concealment, or by silence, in 
effect do what could not be done by deed, 
would be practically to dispense with all the 
limitations the law has imposed upon the capacity 
of married women. Yet married women might be 
estopped if their conduct was fraudulent. MeCoon 
v. Smith, 3 Hill, 147; Bigelow on Estoppel, 443, 
446; Carpenter v. Carpenter, 10 OC. E. Green, 194; 
Schwartz v. Saunders, 46 Ill. 18; Connolly v. Braustler, 
3 Bush. 702; Wright v. Arnold, 14 B. Mon, 638; 
Davis v. Tingle, 8 id. 539; Jones v. Kearney, 1 Dru. 
& War. 184; Vaughan v.Vanderstegen, 2 Drew. 363; 
Wright v. Leanord, 8 Jur. N. 8. 415; In re Lush, L. 
R., 4 Ch. App. 591.” See Shivers v. Simmons, 54 
Miss. 520; S. C., 28 Am. Rep. 372, and note, 374; 
Patterson v. Lawrence, 90 Ill. 174; 8. C., 32 Am. 
Rep. 22; Innis v. Templeton, 95 Penn, St. 262; 5. 
C., 40 Am. Rep. 643. ° 


In Dun v. Seaboard and R. R. Co., Supreme Court 
ot Appeals of Virginia, February, 1884, 17 Rep. 
699, it was held that a passenger on.a railroad train 
who protrudes his arm from the window of the car 
while it is in rapid motion is guilty of such con 
tributory negligence, if it is struck by cord-wood 
piled near the track, that it will prevent a recovery 
against the company for the injury. The court 
said: “In Laing v, Colder, 8 Penn, St, 479, the arm 
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of a passenger was broken whilst he was travelling 
on a railroad car. The accident occurred while the 
car was passing over a bridge, which was so narrow 
that the plaintiff's hand, lying outside of the car 
window, was caught by the bridge, and the arm 
was broken. In this case the court held that the 
merely suffering the hand to remain outside the 
window was not necessarily negligence which would 
bar a recovery. But in a subsequent case in the 
same court, of the R. v. McClurg, 56 Penn. St. 
294, where an injury had been sustained by a pas- 
senger from a similar cause, it was held that the 
thoughtless or imprudent protrusion of the elbow 
from the window of a car was negligence in se, etc., 
which would exempt the company from all liability, 
although the hurt was produced by the passenger’s 
arm coming in contact with a car standing on a 
switch on defendant’s road. And in Zodd v. R., 3 
Allen, 18; 7 id. 207, where an action was against a 
railroad company to secure damages for a personal 
injury to the elbow of a passenger extended through 
an open window, it was held that there was no lia- 
bility upon the company. And the rule laid down 
has been followed in many subsequent cases, J. 
v. Sickings, 5 Bush, 1; J?. v. Rutherford, 29 Ind. 82; 
R. v. McClurg, supra; R. v. Andrews, 39 Mad, 329; 
8. C., 17 Am. Rep. 568; Holbrook v. R., 12 N. Y. 
236. According to these decisions the protrusion 
of the limbs of the passengers, even to the minutest 
distance, out of the windows of the car will be re- 
garded as necessarily, and under all circumstances, 
such contributory negligence on the part of the pas- 
senger as will deprive him of all right to claim 
compensation from the carrier for injuries which 
may be occasioned thereby, however incautious the 
latter may have been in guarding against such acci- 
dents, A different rule has been laid down in other 
cases in other States of the Union, and in some of 
them the courts have gone so far as to hold that 
the carrier is responsible for such injuries received 
under such circumstances, unless the windows of 
the cars are so barricaded with bars as to render it 
impossible for the passenger to put any of his limbs 
outside of the window. &. v. Kennard, 21 Penn. St. 
203; Spencer v. £.,17 Wis. 487; R.v. Pondrom,51 Ill. 
333; S. C., 2 Am. Rep. 306. But we are 
strained to withhold our sanction from these cases. 
It seems to be the better rule, both upon authority 
and upon reason, that the passenger, being endowed 
with intelligence which enables him to foresee and 
to avoid danger, the exercise of at least ordinary 
prudence is required on his part to escape it, and if 
by his failure to exercise these faculties for his own 
preservation a misfortune befall him, though the 
carrier may have been in fault, it will be attributed 
to his own carelessness and inattention, and the 
responsibilities will not be thrown on the carrier.” 
This is contrary to Germantown Pass. Ry. Co. v. 
Brophy, ante, 222; Barton v. St. Louis, etc., R. Co., 
52 Mo, 258; 8. C., 14 Am. Rep. 418; and Summers v. 
Crescent City R. Co., 37 La. Ann. 189: 8. C., 44 
Am. Rep. 419. 


con- 





DOMICIL OF MARRIED WOMAN— VALIDITY OF 
FOREIGN DIVURCE. 
bie case of Harvey v. Furnie,a transcript of the 
judgment in which appears in the ALBANY LAW 
JOURNAL of September 15, 1883, has decided that not 
only by the law of England, but also upon every prin- 
ciple of international law, in the absence of special leg- 
islation to the contrary by any one particular State or 
nationality, where a marriage has been duly solem- 
nized or effected according to the local law of the place 
of celebration, the wife no longer retains any other 
domicil than that of the husband; and therefore when 
an Englishwoman married in England according to 
English law a foreigner, with a foreign domicil, and 
resided with him abroad, the courts of the country of 
the husband’s domicil had power to dissolve the mar- 
riage for a cause for which a divorce could not have 
been granted in England, and that such decree would 
be recognized in England. This was held, affirming 
the judgment of the court below. 

This case came originally before a court of criminal 
jurisdiction upon acharge preferred of bigamy, but 
was referred to the civil tribunals, primarily to the 
Divorce Court for a decision upon the validity of a di- 
vorce relied upon by the defendant Farnie. 

lt has thus passed through all the stages of the 
courts, both primary and appellate, including the ul- 
timate court of appeal, the House of Lords. The ques- 
tion which has long agitated English society has now 
been set at rest, once and forever, in that country, and 
from the'very nature of it cannot fail to find interest 
if not acquiescence in every other civilized, or at least 
Christian country—that is, wherever the matrimonial 
law is based upon the principles accepted throughout 
Christendom. 

The lords who delivered their opinions were the lord 
chancellor (Selbourne), Lord Blackburn and Lord Wat- 
son, the latter a Scotch judge of eminence, whose opin- 
ion is the more valuable because the case involved the 
law of Scotland, which country, so far as its marriage 
law is concerned, must for aJl intents and purposes be 
considered a foreign country. 

The first case that naturally presented itself for the 
consideration of the court, and which was relied upon 
by the appellant’s counsel, Mr. Benjamin, Q. C., was 
that of Lolley. Russ. & Ry. 237. 

In that case Lolley was a domiciled Englishman,and 
he married a domiciled English woman in England. 
They afterward went to Scotland for a temporary pur- 
pose. He committed adultery there, and the wife ob- 
tained a divorce in that country. Lolley then married 
again in England—was subsequently tried in England 
for bigamy, convicted and sentenced. Both of these 
marriages were English in every sense of the word, and 
the cause of divorce in Scotland (adultery) was not 
such as would have entitled the wife toa decree of di- 
vorce a vinculo in England; so that this case was dis- 
missed as having no application to the appeal before the 
House. There was an_English domicil throughout the 
whole period of the case, and the! parties themselves 
were English. 

The next case referred to was Tovey v. Lindsay, 1 
Dow. 117. In this case the husband was a Scotchman, 
married at Gibralter to an Englishwoman, but he sub- 
sequently resided in Durham, in England, for the edu- 
cation of his children. His original domicil undoubt- 
edly was Scotch, but the real question to be solved was 
whether he had not subsequently changed it by acquir- 
ing an English domicil at Durham, and whether there- 
fore he could avail himself of the Scottish jurisdiction 
toobtain a divorceavinculo from his wife, such di- 
vorces at that time not being granted by the English 
courts but only those a mensa et thoro. 
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The case was remitted by the House of Lords to the 
Scotch courts for reconsideration, they having decided 
in favor of the husband's domiciliary forwm, thus giv- 
ing them jurisdiction, notwithstanding a deed of sepa- 
ration executed before the alleged adulteries on the 
part of the wife, and permitting her to reside where 
she pleased, which was principally in England. How- 
ever, as the party died shortly afterward, and before 
the case was finally settled by the Scotch courts, the 
question of domicil so raised in a confessedly English 
marriage so far as the place of celebration was con- 
cerned, the English law being applicable to Gibraltar, 
was left unsettled at that time. Lord Eldon and Lord 
Redesdale evidently considered the question of domi- 
cil most important, especially how far a subsequent 
change of domicil would affect the jurisdiction to dis- 
solve the marriage. 

The next important decision discussed by their lord- 
ships is of a very recent date (Nov. 18, 1878), and of 
another class, viz.: Niboyet v. Niboyet, 4 P. & D. 1; 
39 L. T. Rep. (N.S.) 486, and also reported and ex- 
haustively noted in 18 Am. L. Reg. (N. 8.) 539, where 
the forwm which dissolved the marriage was not that 
of the matrimonial domicil, but was that of the bona 
fide residence of both parties, both being within the 
jurisdiction, and the marital delinquency having been 
committed there. 

** Now,”’ says Lord Selborne, ‘‘if that case was well 
decided, it is not certainly an authority iu the appel- 
lant’s favor, because it goes to this length, that at all 
events under the English statute, if those circum- 
stances are found concurring, even domicil is not nec- 
essary to give jurisdiction to dissolve a marriage. If 
it is applicable it is certainly an authority against the 
appellant; if it is not applicable it does not really help 
her.”’ 


Lord Blackburn thought it “would only at the ut- 
most go to this, that there may be grounds for saying 
that a divorce may be good and valid,and ought of 
course to be valid in every country if it is valid in the 
country where it is pronounced under circumstances 


that go to the length of these. There was,’’ however, 
he adds, ‘‘a difference in opinion in that case, and I 
wish to express no opinion upon it one way or the 
other.’’ 

The case of Niboyet v. Niboyet, it may be as well to 
remind the reader, was as follows: A Frenchman mar- 
ried at Gibralter an English lady, a British subject. 
Her husband, though he had resided many years in 
England in the capacity of French consul, had never 
acquired a domicil there, and a divorce a vinculo is not 
permitted in France. The adultery and the greater 
part of the desertion alleged against him occurred in 
England. It washeld by two judges of the Court of 
Appeal against a third that the English court had jur- 


isdiction to dissolve the marriage, inasmuch as the. 


matrimonial home or residence of the parties,as distin- 
guished from the domicil, was within the jurisdic- 
tion. 

The parties acquiesced in the judgment, so that the 
case never went up to the House of Lords; but not 
only did one of the three judges of the Court of Appeal 
(Brett, L. J., now master of the rolls) dissent, but the 
decision of Sir R. Phillimore in the court below was 
reversed. 

On the other hand Sotiomayer v. DeBarros, 37 L. T, 
Rep. (N. 8.) 415; L. Rep. 2 P. Div. 81; 19 Am. L. Reg. 
(N. 8.) 76, noted and commented on, is to the effect 
that the domicil of the wife is that of her husband— 
that residence is not sufficient of itself, but that per- 
sonal capacity to contract must depend on the law of 
domicil. 8. C., L. Rep. vol. 3, p. 1. 

From this latter doctrine Sir J. Hannon dissented, 
and as this was a suit for nullity of marriage, and not 


for divorce, it is only referred to here as involving the _ 





doctrine of domicil in the personal incapacity to con- 
tract marriage, even in a foreign country where such 
marriage is prohibited by the country of the domicil. 

It turned out upon further investigation that the 
husband’s domicil was in England, and upon that 
ground as well asupon the ground that the prohibi- 
tion was not an absolute one, but might by certain 
processes be removed, the marriage was affirmed, al- 
though the lady was domiciled in the foreign country 
prohibiting the marriage. 

Such was the decision of the court below, to which 
the case had been remitted upon the new state of 
facts, but so far as the abstract question of domicil was 
concerned the Court of Appeal, though divided, had 
pronounced unmistakably that ‘ personal capacity to 
contract must depend upon the law of domicil.” 

So it would seem from Harvey v. Farnie the power 
to dissolve must depend upon the law of domicil, unless 
as in the case of Niboyet, the matrimonial forwm or 
residence was otherwise situated. These cases are 
somewhat conflicting, and it is much to be regretted 
they never reached the final court of appeal—the House 
of Lords. 

The next case adverted to by theHouse ofLords is that 
of McCarthy v. De Caix, 2 Russ. & Myl. 614; 2 Cl. & Fin. 
568, where the place of solemnization of the marriage 
was England, but the husband was a Dane. The parties 
went to Denmark, where they were divorced. The 
sentence was for a cause which even under the present 
law would not be recognized in Fungland. ‘ Except 
asto the nature of the cause of divorce that case 
would seem in its original facts to have been like the 
present.”’ er the Lord Chancellor. 

Lord Brougham, sitting in the Court of Chancery, 
decided that because the solemnization took place in 
England the Danish court could not, under those cir- 
cumstances, dissolve the marriage. His lordship’s de- 
cision appears to have proceeded upon an erroneous 
view of Lolley’s case, the Lolleys being domiciled in 
England, whereas the De Caixs were domiciled in Den- 
mark. ‘I do not,’’ adds Lord Selbourne, ‘‘ therefore 
think it necessary to say more about the case of Mc- 
Carthy v. DeCuixz, * * * therefore the case of De 
Caix may be put aside.” 

It ishowever but justice to Lord Brougham to say 
that in Warrender v. Warrender,2 Cl. & Fin. 488, in 
which the judgment of his lordship in McCarthy v. De 

“The note 
of what I said in McCarthy v. De Cuix, read from the 
printed case by Lord Lyndhurst, may or may not be 
correct; I did not correct this note, nor did I know of 
it until 1 saw it in these pages. Whatever opinion I 
may have entertained of Lolley’s case in the Court of 
Chancery, or privately, cannot affect my judicial opin- 
ion in this House, sitting as a member of a Court of 
appeal on a case from Scotland.” 

His lordship, as Mr. Brougham was simply one of 
the counsel in the Lolley case, and when he as lord 
chancellor, pronounced judgment in the case of Me- 
Curthy v. De Caix, had probably scarcely divested his 
mind of the impression it had received in arguing as an 
advocate on behalf of his client, Mr. Lolley. 

In Geils v. Geils, 1 Macq. 254, Lord Selborne consid- 
ered that the circumstances were parallel with those 
of the case under discussion. The husband was a dom- 
iciled Scotchman, and married in England a domiciled 
Englishwoman, who thereby acquired her husband’s 
domicil. That matrimonial domicil remained unchanged 
at the time when the wife sued in Scotland fora di- 
vorce a vinculo upon the ground of her husband's adul- 
tery. Such a divorce, as the lord chancellor, Lord St. 
Leonard’s, observed, could at that time only be ob- 
tained in England by act of Parliament, and then, as 
now, not for simple adultery on the part of the hus- 
band, but other delinquencies must be coupled with 
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that charge. Not so with the law of Scotland. Inthe 
words of Lord St. Leonards, “In England, speaking 
generally, a woman cannot obtain a divorce from Par- 
liament as a mancan. In Scotland the woman’s rights 
and the man’s are equal.” 

In this case the decision of the Scotch court was up- 
held upon an appeal from Scotland to the House of 
Lords. “No doubt,’ says Lord Selborne, “ that by 
itself does not show that an English court ought to 
have also recognized the validity of the decision, but 
having regard to what has constantly fallen from the 
judges, who in this House have determined questions 
of that kind with reference to general principles, I 
think the presumption rather is that an English court 
ought, unless some reason, which at present I am una- 
ble to perceive, be shown to the contrary, to recognize 
the decision of a Scotch court in a case in which this 
House has held that the Scotch court had proper jur- 
isdiction to pass such a sentence.”’ 

As also was remarked by Lord Brougham in War- 
render v. Warrender, before quoted, ‘* this House (the 
House of Lords) is sitting as a Court of Appeal on a 
case from Scotland.’’ The case of McCarthy v. De 
Caix, as decided by :Lord Brougham, sitting in his 
court as lord chancellor, only indirectly impugned the 
Danish decree of divorce. The suit itself related to 
the English statute of distribution. 

A further case, referred to by Lord Selborne, appears 
to carry the principle of domicil one step further. The 
case isthat of Maghee v. McAllister,3 Ir. Ch. 604, be- 
fore Lord Chancellor Blackburn. There, as in the 
Danish case, the cause of divorce was one which would 
not be sufficient in England, but the parties there also 
had been from the first matrimonially and actually 
domiciled in Scotland. The husband was a native and 
domiciled Scotchman, and married in England an 
Irishwoman, who thus became a domiciled Scotch- 
woman, resident with her husband in Scotland, and 
consequently amenable to the Scotch jurisdiction. 
The jurisdiction was upheld upon the same principles 
on which the house upheld the Scotch jurisdiction in 
Warrender v. Warrender, according to the comity of 
nations, thus recognizing the competency of a foreign 
jurisdiction to pronounce the decree for divorce. In 
this case the parties were not both in Scotland when 
the action was brought, and that makes it stronger 
than the De Caix case, though upheld on the same 
ground as that of Warrenden v. Warrenden. 

In Pitt v. Pitt, 4 Macq. 627; 10 L. T. Rep. (N. S.) 626, 
the matrimonial domicil was English, and the solem- 
nization of the marriage was in England. The husband 
had gone to Scotland. He had not acquired a domicil 
there. He therefore retained his English domicil. 
The wife was notin Scotland at all, and the alleged 
adultery was not committed in Scotland. The House 
therefore came to the opposite conclusion from that 
at which it had arrived in Warrenden v. Warrenden, for 
although the circumstances were very parallel in the one 
case there was a Scotch domicil and in the other case 
there was not. In Wurrenden v. Warrenden the juris- 
diction was upheld, though the crime had not been 
committed in Scotland, and though the wife, the de- 
fendant, was not resident in Scotland. 

In Pitt v. Pitt the jurisdiction was denied because 
there was not a Scotch domicil, the other circum- 
stances being the same. 

Thus it appears that domicil, as a rule, is everything. 
But as there is uo rule without an exception, so re- 
marks Lord Selborne, *‘I do not say that the case of Pitt 
v. Pitt would of necessity govern cases like Niboyet v, 
Niboyet, for example, if they were to arise in Scotland 

* * * but this I will say without going through 
the authorities or all the cases which have been cited, 
that when they are carefully examined you find that 
the current of the best authority which pervades them 








is in favor of regarding and not disregarding interna- 
tional principles up this subject when you do not find 
the positive law of the country where the forwm is in 
conflict with those principles, unless McCarthy v. De 
Caix may be considered to bean exception. The pres- 
ent decision in the Court of Appeal is in accordance 
with international law, and with the whole stream of 
sound authority, including Lord Brougham himself, 
Lord St. Leonards, Lord Westbury, Lord Cranworth, 
Lord Chelmsford and Lord Kingsdown, all of whom 
concur. Thisis a formidable array of legal authori- 
ties, to whose judgments if we will not defer, now that 
most of them have left this mundane sphere of strife 
and contention, it is much to be feared that we re- 
main amenable to the rebuke of the Jews of old, who 
would not “ believe Moses and the prophets.” 

Lord Blackburn expressed himself of entirely the 
same opinion. His lordship tersely sums up the case 
before the House thus: ‘‘ A Scotchman domiciled in 
Scotland, and being to all intents and purposes a 
Scotchman, comes to England and there marries an 
English wife. She was an Englishwoman up to the 
moment of her marriage. The marriage took place in 
England according to the forms of English law, and 
from the moment of her marriage she became a domi- 
ciled Scotchwoman, just as her husband was a domi- 
ciled Scotchman. There was nothing whatever to 
change that domicil; and whilst they were both in 
Scotland there was a divorce by a Scotch court from 
the marriage, a dissolution a vinculo matrimonii on 
the particular ground of an offense committed in Scot- 
land. Now the question is, is that divorce good in 
England? Is it according to English law that a disso- 
lution of marriage by a Scotch court under those cir- 
cumstances isa good dissolution of marriage in Eng- 
land? Whether it would have been good in Scotland 
or not would not have been the same question. I can 
easily suppose that there might be good divorces in 
Scotland that would not be good in England. Seeing 
that there was this complete domicil, which almost 
every writer and speaker upon the subject has re- 
garded as certainly the most important element in con- 
sidering what the status of married people and the 
status cf those divorced from a marriage is, this was 
in its origin a Scotch domicil from the very beginning. 
The only ground upon which it has been said that a 
Scotch court could not divorce the parties was that the 
actual marriage contract was made in England. I do 
not myself see why, upon any principle, that should 
make any difference.’’ 

Lord Watson confessed that to his own mind ‘it 
would be contrary to the plainest principles of inter- 
national private law, as expounded in along series of 
decisions in the House of Lords, togive effect to the 
contention addressed an behalf of the appellant.’’ His 
lordship protested against the term ‘‘ English mar- 
riage ’’ being used by the judges to designate mere 
celebration. He considered such to be a mere play 
upon words. The words *‘ Euglish marriage ’’ were ca- 
pable of two very different meanings, either as signi- 
fying the substance of the contract or union between 
the parties out of which their rights as spouses arise, 
or as signifying the mere place of celebration. “ I can- 
not think,’ said Lord Watson, ‘that in remitting the 
case of Zovey v. Lindsay, Lord Eldon had in view that 
it meant merely the place of celebration of the mar- 
riage. It is very remarkable, if that opinion was in 
his lordship’s mind, that he should have remitted the 
case to the Court of Session to consider, not whether 
the court in Scotland had power to dissolve a marriage 
celebrated in England, but to consider whether their 
judgment was well founded in respect of the domicil 
of the parties. 

The only doubt or difficulty upon which the case 
was remitted was this, that it appeared that there was 
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great room for differences of opinion as to the fact of 
the pursuer of being domiciled in Scotland at the time. 
He asked the judges in Scotland to consider that point 
whether he was not really domiciled {in Durham, and 
not in Scotland, as they bad assumed in their judg- 
ment; and in the event of their coming to that con- 
clusion in point of fact he remitted it to them with di- 
rections carefully to consider the law upon the point.” 

Thus it appears that domicil is at all events the most 
important element to be taken into consideration in 
investigating the status whether of married people or 
those divorced. Of course subsidiary questions are 
involved in such inquiries,as in the WeCarthy v. De Caix 
case, where the distribution of the personal estates or 
both parties depended upon the question of domicil. 
To lose sight of this question of domicil in judging of 
the validity of a marriage or divorce would be in many 
instances to work a manifest injustice not only to the 
parties themselves, but to those coming after them, 
whose interests might depend upon the laws of the 
domicil of the original contracting parties, whether 
unitedly or separately. 

HuGu WEIGHTMAN. 


New YORK. 
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SURETY, WHEN AND WHEN NOT DISCHARGED— 
FAROL EVIDENCE, 
SUPREME COURT OF MONTANA, JAN. 6, 1883.* 


SMITH Vv. FREYLER. 

If, when a debt is due, the surety request the creditor to sue 
the principal debtor, who is then solvent, and the creditor 
fail to do so, and the principal afterward becomes insolv- 
ent, the surety is not thereby discharged. 

A valid contract between the creditor and debtor extending 
the time or otherwise varying the contract of the surety, 
without the consent of the surety, will discharge the 
surety ; but an averment that the time was extended, and 
not stating for any definite period or upon any considera- 
tion, is not a sufficient defense to a suit against the 
surety. 

It is perfectly competent for a joint maker of a promissory 
note to show that he signed it as surety, and that the payee 
had knowledge of such fact. 

A PPEAL from third district, Lewis and Clarke 

county. 


E. W. & J. K. Toole, for appellants. 
John H. Shober, for respondent. 


Wane, ©. J. This isan action upon a promissory 
note, payable to plaintiff and signed by defendants. 
Freyler, the answering defendant, alleges that he 
signed the note without consideration, and as surety 
merely, which fact was known to the plaintiff. He 
further alleges that at the time the note became due 
and payable the principal debtor was solvent and able 
to pay the same; and that said surety demanded of 
the plaintiff, the payee of the note, that he commence 
his suit and collect the same, which he neglected and 
refused to do, but on the contrary, gave to the prin- 
cipal debtor further time in which to pay the note. 
He further alleges that the plaintiff theretofore agreed 
to and did release said surety from all liability on the 
note, and then and there told him to rest easy; that 
he would not look to him for payment of the note, 
but that the principal was good enough, and that he 
would trust him for the payment thereof. There was 
a motion for a judgment in favor of plaintiff. notwith- 
standing the answer which was granted, and the de- 
fendant Freyler appeals. Two questions are presented 
for determination, viz.: (1) Can a joint maker ofa 
promissory note show by parol that he is surety merely, 
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and that the payee had knowledge of such fact? (2) If 
after the note becomes due the surety requests the 
creditor to sue the principal, who is then solvent, and 
the creditor fails to do so, and the principal afterward 
became insolvent, is the surety thereby discharged ? 

1. The fact of suretyship may be proved by parol. 
There never was any dispute that such evidence 
was admissible in acourt of equity, and since, under 
the code, equitable defenses are permitted in actions 
at law, all difficulties in the way of setting up such a 
defense, or in making proof of the same, are obviated. 
Such proof does not change the contract or the liabil- 
ity of the party making it. Hubbard v. Gurney, 64 N. 
Y. 457. 

Says Shaw, C. J., in Harris v. Brooks, 21 Pick. 195: 
““So when one of two promisors annexes the word 
‘principal’ to his signature, and the other ‘surety,’ 
these descriptions do not affect the terms or the legal 
effect of the contract. They indicate the relation in 
which parties stand to each other, and notice of such 
relation to the holder. But the fact of such relation, 
und notice of it to the holder, may, we think, be 
proved by extrinsic evidence. Itis not to affect the 
terms of the contract, but to prove a collateral fact 
and rebut a presumption.” 

‘““When several parties execute a joint or joint and 
several promissory note, not under seal, and there is 
nothing in the note to indicate that any of them are 
sureties, and this is kuown to the creditor, such sur- 
eties may, both at law and in equity, show by parol 
that they were sureties, and that they were known to 
be such by the creditor, and they will be entitled to all 
the rights, privileges and immunities of sureties, and 
will be discharged by any act of the creditor, after he 
had knowledge of the fact of suretyship, which would 
discharge any other surety. The great weight of au- 
thority and of reason is in favor of the law as above 
stated. Brandt Sur. & Guar., § 17, referring to the 
following authorities: 

Higdon v. Bailey, 26 Ga. 426; Lime Rock Bank v. 
Mallett, 34 Me. 547; S. C., 42 id. 349; Grafton Bank v. 
Kent, 4N. H. 221; Matheson v. Jones, 30 Ga. 306; Piper 
v. Newcomer, 25 Iowa, 221; Cummings v. Little, 45 Me. 
183; Kelley v. Gillespie, 12 lowa, 55; Bank of St. Al- 
bans v. Smith, 30 Vt. 148; Davis v. Mikell,1 Freem. Ch. 
(Miss.) 548; Farzer v. MeConnell, 23 Ga. 368; Corielle v. 
Allen, 13 Iowa, 289; Roberts v. Jenkins, 19 La. 453; 
Brown v. Haggerty, 26 Ill. 469; Bruce v. Edwards, 1 
Stew. (Ala.) 11; Jones v. Fleming, 15 La. Ann. 622; 
Flynn v. Mudd, 27 Ill. 828; Bank of Mobile v. James, 9 
Ala. 949; Kennady v. Evans, 31 Tl. 258; Stewart v. 
Parker, 55 Ga. 656; Riley v. Gregg, 16 Wis. 666; Bank 
v. Wright, 53 Mo. 153; Bank v. Abbott, 28 Me. 280. See 
also Bank of Steubenville v. Hoge, 6 Ohio, 17; Davis v. 
Barrington, 30 N. H. 517. 

In Howenstein v. Pacific R. Co.,'55 Mo. 33, the Su- 
preme Court of Missouri, by Wagner, J., says: ‘It 
has frequently been decided, and the rule is settled 
that it is perfectly competent fora surety to show in 
what capacity or character he signed the note.” 

The same doctrine is now held in England since the 
statute authorizing equitable defenses in actions at law. 
See Pooley v. Harradine,7 El. & Bl. 481; Greenough v. 
McClelland, 2 El. & El. 424; Brandt, Sur. & Guar. 9, 
note 2. 

We do not think that any of the decisions of the Su- 
preme Court of California, relied on by appellants as 
stating a contrary doctrine, go to the extent of hold- 
ing that it is nota good defense, in an action upon a 
promissory note, for one of the joint makers to allege 
and prove by parol that he signed the note as surety in 
fact with the knowledge of the payee, and that the 
payee, having such knowledge, by his act or omission 
—as for instance, by kis contract with the principal— 
without the consent of the surety, can extend the time 
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of payment for a definite period for a valuable consid- 
eration. See Aud v. Magruder, 10 Cal. 282; Shriver v. 
Lovejoy, 32 id. 575; Damon v. Purdow, 34 id. 278; 
Sichel v. Carrillo, 42 id. 493; Harlan v. Ely, 55 id. 344. 

The decision in the case of dud vy. Mugruder, to 
which the subsequent cases generally refer, was ren- 
dered to controvert and to overrule a former decision 
of the same court in the case of Bryan vy. Berry, 6 Cal. 
394, in which case it had been assumed that the obliga- 
tion ofasurety was that of a mere guarantor or indorser 
and it was held, as it is held everywhere, that the ob- 
ligation of a surety to the payee or holder is the same 
as that of the principal, which obligation is to pay the 
note when it becomes due. No one ever supposed that 
this obligation could be escaped unless the payee or 
holder, with full knowledge, by some act or omission, 
released the surety. Mere proof that one of the parties 
signed as surety is not material, and is no defense, be- 
cause such proof does not in any manner affect his 
contract or obligation; but if the payee or holder, 
knowing that one of the makers of the note was surety 
merely, enters into a valid contract with the principal, 
whereby the contract of the surety is varied or changed 
without his consent, then the surety is discharged, and 
in order to show that the surety has been so discharged 
by the act of the payee or holder,it is competent to prove 
the fact of suretyship by parol, and that the payee or 
holder had knowledge of such fact when he entered 
into the new coutract, whereby the surety was dis- 
charged. We do not think any decision in California 
holds to the contrary. 

2. As to the second question, “‘ the great majority of 
the cases on the subject hold, in the absence of any 
statutory provision, that if, after the debt is due, the 
surety request the creditor to sue the principal, who is 
then solvent, and the creditor fails to do so, and the 
principal afterward becomes insolvent, the surety is 
not thereby discharged. The ground upon which these 
decisions rest is that the principal and surety are both 
equally bound to the creditor, who may have taken a 
surety in order that he might not have to sue the prin- 
cipal.’ Brandt Sur & Guar. 208, referring to Jenkins 
v. Clarkson, 7 Ohio, 72; Carr v. Howard, 8 Blackf. 190; 
Halstead v. Brown, 17 Ind. 202; Exa’rs of Dennis v. 
Rider, 2 Mcl. 451; Davis v. Huggins, 3 N. H. 231; 
Pickelt v. Land, 2 Bailey (S. C.), 608; Nichols v. Mce- 
Dowell, 14 B. Monr. (Ky.) 5; Frye v. Barker, 4 Pick. 
382; Stout v. Ashton, 5 T. B. Monr. (Ky.) 251; Gage v. 
Bank, 79 I. 62; Dillon v. Russell, 5 Neb. 484; Jnkster 
v. Bank, 30 Mich. 143; Langdon v. Markle, 48 Mo. 357; 
Hartman v. Burlingame, 9 Cal. 557; Dane vy. Cordwan, 
24 id. 157; Hickok v. Bank, 35 Vt. 476; Hogaboom v. 
Herrick, 4 id. 131; Caston vy. Dunlap, Rich. Eq. Cas. 77; 
Croughton v. Duval, 3 Call (Va.), 69; Boutte v. Martin, 
16 La. 133; Taylor v. Beck, 13 Il. 376; ITuey v. Pinney, 
5 Minn. 310 (Gil. 246); Bizzell v. Smith, 2 Dev. Eq. (N. 
C.) 27; Thompson v. Bowne, 39 N. J. L. 2; Hoyshead 
v. Williams, 55 Ind. 145; Harris v. Newell, 42 Wis. 687; 
Pintard vy. Davis, 1 Spene. (N. J.) 205; S. C.,1 Zab. 
(N. J.) 682. 

When asurety signs a promissory note his promise 
is absolute and unconditional to pay the same when it 
becomes due, and there is no escape from this promise 
unless the payee or holder releases him. He does not 
promise that he will pay if the payee or holder fails to 
collect the note by an action against the principal. 
The payee or holder does not receive the note with 
an implied promise that he will exhaust his remedy 
against the principal before proceeding against the 
surety. The obligation of the surety is to pay accord- 
ing to the terms of his promise, and he may protect 
himself by paying and then proceeding against the 
principal, and that is his remedy. 

In the case of Dane v. Corduan, 24 Cal. 164, the court 
reviews the authorities and holds as follows. “As to 











the first question, admitting that a request and failure 
to prosecute has been shown, is the security exoner- 
ated from liability? Such astate of facts did not dis- 
charge the surety in England. His remedy was to pay 
the debt himself and then sue the principal, or per- 
haps he might, by bill in chancery, compel the creditor 
to proceed against the principal. Chancellor Kent 
says: ‘There is no case in the English law in which 
the personal application of the surety was held to be 
compulsory on the creditor at the hazard of discharg- 
ing the surety.’ 2 Johns. Ch. 562. 

“There was a departure from the Erglish rule on 
this subject in Pain v. Packard, 13 Johns. 174, and in 
that case the surety was held to be discharged. But 
this case was combatted and overruled by Chancellor 
Kent in King v. Baldwin, 2 Johns. Ch. 554. The case 
was appealed, and in the Court of Errors reversed by 
the casting vote of the lieutenant governor, who, like 
many senators voting on the question, was a layman. 
This fact detracts very much from the weight of the 
decision as authority, and the arguments of Chancellor 
Kent in the Court of Chancery, and of Senator Van 
Vechten in the Court of Errors, against the principle 
announced in the case, appear to us conclusive. 

“The courts of New York have since followed the 
case of King v. Baldwin, while they have disapproved 
of the principle established by it. Mr. Justice Cowen, 
in commenting on this case in Herrick v. Borst, 4 Hill, 
656, says: ‘ What principle such a defense should ever 
have found to stand upon in any court it is difficult to 
see. It introduces a new term into the creditor’s con- 
tract. It came into this court without precedent, was 
afterward repudiated by a court of chancery, as it al- 
ways has been at law and in equity in England, but 

yas restored on a tie vote in the Court of Errors, 
turned by the casting vote of a layman.’ 

“Platt and Yates, JJ., took that occasion to ac- 
knowledge that they had erred in Pain v. Packard, as 
SenatorVan Vechten showed most conclusively that the 
whole court had done, yet he followed the case on the 
ground ‘that the error had become inveterate.’ 

“The courts of Pennsylvania have also followed 
King v. Baldwin, but they assign as a reason for so 
doing that in Pennsylvania there is no court of chan- 
cery, and the common-law courts exercise chancery 
powers to a very limited extent; that for this reason a 
surety in that State cannot, as in other States, compel 
the creditor to sue the principal. He is therefore with- 
out remedy unless he can protect himself in this mode. 
In some other States King v. Baldwin has been fol- 
lowed. In some the rights and remedies of sureties 
are regulated by statute, and in others the doctrine of 
King v. Baldwin has been entirely repudiated. Bull 
v. Allen, 19 Conn. 106; 2 Am. Lead. Cas, 270, and cases 
cited; 1 Pars. Bills & Notes, 236, and notes and cases 
cited. 

‘*When a party contracts jointly with another, as in 
this case, as between himself and the creditor, he is a 
principal debtor; he expressly undertakes to pay the 
debt. Itis his duty, both morally and legally, to pay 
it; and we are of the opinion that the weight, both of 
authority and reason, is decidedly in favor of the 
proposition that the failure of the creditor to sue when 
requested so to do by the surety does not operate to 
discharge the surety from his liability. This was evi- 
dently the opinion of the late Supreme Court of this 
State. Hartman v. Burlingame, 9 Cal. 561, and Hum- 
phreys v. Crane, 5 id. 175.” 

In Harris v. Newell, 42 Wis. 690, Ryan, C. J., said: 
“The contract of a surety is not merely a contract to 
perform upon the failure of the principal, but binds 
the surety equally with the principal. The surety as- 
sumes for himself the liability of his principal; and 
as Lord Eldon remarks in Wright v. Simpson, 6 Ves. 
Jr. 714, as between the creditor and the surety the 
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creditor assumes no obligation of active diligence 
against his principal; and it is the business of the sur- 
ety, not of the creditor, tosee that the principal per- 
forms.” 

“This is the legal contract; but because the surety 
has no interest in the contract of his principal, and be- 
cause the creditor of the principal debtor may preju- 
dice the surety by delay, equity will sometimes inter- 
fere in behalf of the surety, either against his princi- 
pal or against his creditor. In such acase the surety 
may proceed in a court of equity against the principal 
to compel him to pay the debt, or against the creditor 
to compel him to proceed at law to collect his debt 
from the principal. 1 Story Eq., § 327; Wright v. 
Simpson, supra; Hayes v. Ward, 4 Johns. Ch. 123; 
Bishop v. Day, 13 Vt. 81. This well-established. equi- 
table jurisdiction appears to preclude the right claimed 
in this case for the surety—the right to notify the cred- 
itor to proceed, and upon failure of the creditor to do 
so to stand released at law; for if the surety could thus 
of himself put the creditor in motion it is difficult to 
see why he should resort to a court of equity to do for 
him what he could do for himself. 

“This power to put the creditor in motion appears 
to be more safely reposed in the discretion of a court 
of equity than vested as a legal right at his option in 
the surety. The diligence of creditors is generally to 
be trusted, and when they forbear it is generally for 
prudent motives, having regard to all the interests con- 
cerned. The legal right of a surety to interfere against 
such forbearance might well be mischievous and op- 
pressive. It is true that the creditor and principal 
debtor may collude to the prejudice of the surety. 
That would be a proper ground for equitable interfer- 
ence. But it is safer in any case to leave the surety to 
the equitable remedy, to be exercised in view of all the 
circumstances, than to make him his own chancellor 
to control the action of his creditor.”’ ' 

After referring to the decisions in New York and 
Pennsylvania to the contrary he continues: ‘ But we 
believe that the doctrine of 7uin v. Packard, as a rule 
of judicial construction,is confined to those_two States. 
There isa full and learned note to Puin v. Packurd 
and King v. Baldwin, in the Court of Errors, by the 
learned author of American Leading Cases, by which 
it appears that the doctrine of those cases does not pre- 
vail in England in the Federal courts or in the courts 
of any other State in which it has not been adopted by 
statute. The learned counsel of the respondent cited 
cases against the doctrine from Maine, Massachusetts, 
New Hampshire, Vermont, Illinois, South Carolina 
and the Federal courts. A review of these cases would 
fully sustain our view. And the learned counsel for 
the appellants cited in support of his position only 
cases in New York and Pennsylvania, and in Alabama, 
Arkansas and Tennessee which go upon statutes. 
There are indeed dicta in some of the cases turning 
upon statutes approving the rule of Pain v. Packard. 
But these cannot avail for the unsound doctrine against 
the strong and universal current of authority outside of 
the infected States. Indeed the adoption in those 
States of such statutes may be regarded as a strong 
concession against the rule, independent of them.”’ 

The authorities are decidedly in favor of the propo- 
sition, in the absence of any statutory provision con- 
trolling it, that if, after the debt is due, the surety re- 
quest the creditor to sue the principal, who is then 
solvent, and the creditor fails to do so, and the princi- 
pal afterward becomes insolvent, the surety is not 
thereby discharged. And if there were no authorities 
on the subject, considering the nature of the obliga- 
tion of the surety, we do not see how the contrary 
could be maintained. The contract of the surety to 
pay is as absolute as that of the principal, and he can- 
not change his absolute promise into a conditional one 





to pay providing the creditor cannot collect from the 
principal. 

The averment inthe answer that the plaintiff there- 
fore agreed to and did release this defendant from all 
liability on the now, is the averment of a legal conclu- 
sion; and the fer: ser averment that the plaintiff then 
and there told the defendant to rest easy, that he 
would not look to him for the payment of the note, but 
that the principal was good enough, and that he would 
trust him for the payment thereof, is a promise with- 
out a consideration, and would not have prevented 
the plaintiff (the payee) from at once commencing an 
action against the surety to collect the note. 

The averment in the answer that the plaintiff, with- 
out the consent of the defendant (the surety) gave the 
principal debtor further time in which to pay the note, 
is deficient in two particulars at least. The time of 
payment does not seem to have been extended for any 
definite period or upon any consideration. The answer 
did not state a defense to plaintiff's action, and the 
motion for a judgment in favor of plaintiff, notwith. 
standing the answer, was therefore properly granted. 

Judgment affirmed. 

[See 20 Alb. L. J. 186; 33 Am. Rep. 76n.; 34 id. 578n. ; 
43 id. 301; 10 id. 256; Sid. 70L; 23 Eng. R. 155; 19 id. 
301; 29 id. 571+ 17 id. 183.—Ep.] 

—\—_~>__——_— 
HABEAS CORPUS—OFFICER REFUSING TO Pho.- 
DUCE RELATOR GUILTY OF CONTEMPT. 


SUPREME COURT OF THE UNITED STATES, 
MAY 5, 1884. 


Ross v. CoNNOLLY. 


An agent, appointed by the State in whicha fugitive from 
justice stands charged with crime, to receive such fugi- 
tive from the State by which he is surrendered, is not an 
officer of the United States within the meaning of former 
adjudications of this court. 

Congress has not undertaken to invest the judicial tribunals 
of the United States with exclusive jurisdiction of issuing 
writs of habeas corpus in proceedings for the arrest of 
fugitives from justice, and their delivery tothe authori- 
ties of the State in which they stand charged with crime. 

Subject to the exclusive and paramount authority of the Na- 
tional government by its own judicial tribunals to deter- 
mine whether persons held in custody by authority of the 
courts of the United States, or by commissioners of such 
courts, or by officers of the general government acting 
under its laws, are so held in conformity with law, the 
States have the right, by their own courts, or by the 
judges thereof, to inquire into the grounds upon which 
any person, within their respective territorial limits, is re- 
strained of his liberty, and to discharge him, if it be ascer- 
tained that such restraint is illegal and this, notwithstand- 
ing such illegality may arise from a violation of the Con- 
stitution and laws of the United States. 

I“ error to the Supreme Court of California. 

opinion states the facts. 

HARLAN, J. On the 20th day of November, 1883, 
one C. H. Bayley was arrested in the city of San Fran- 
cisco, California, and delivered to W. L. Robb, who 
had been empowered by the governor of the State of 
Oregon to take and receive him from the proper au- 
thorities of the State of California, and convey him 
to the former State, to be there dealt with according to 
law. 

The arrest and delivery were in pursuance of the 
warrant of the governor of California, as follows: 

“ STATE OF CALIFORNIA, j 
Executive Department. § 

“The people of the State of Californiato any sheriff, 
constable, marshal, or policeman of this State, 
greeting: 

‘“*Whereas, It has been represented to me by the 
governor of the State of Oregon that C. H. Bayley 
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stands charged with the crime of embezzlement, com- 
mitted in the county of Clatsop, in said State, and that 
he has fled from the justice of that State, and has 
taken refuge in the State of California; and the said 
governor of the State of Oregon, having in pursuance 
of the Constitution and laws of the United States, de- 
minded of me that [ shall cause the said C. HL. Bayley 
to be arrested and delivered to W. L. Robb, who is au- 
thorized to receive him into his custody and convey 
him back to said State of Oregon; 

“And whereas the said representation and demand 
is accompanied by a certified copy of the information 
filed in the office of the justice of the peace of the pre- 
cinct of Astoria, Clatsop county, State of Oregon, 
whereby the said ©. H. Bayley stands charged with 
said crime, aud with having fled from said State and 
taken refuge in the State of California, Which is cer- 
tified by the governor of the State of Oregon to be au- 
thentic: 

“You are therefore required to arrest and secure the 
said C. H. Bayley, wherever he may be found within 
this State, and to deliver him into the custody of the 
said W. L. Robb, to be taken back to the State from 
which he fled, pursuant to the said requisition, he, the 
said W. L. Robb, defraying all costs and expenses in- 
curred inthe arrestand securing of said fugitive. 
You will make return to this departmeut of the man- 
ner in which this warrant has been executed. 

“In witness whereof I have hereunto set my hand 
and caused the great seal of the State to be affixed, 
this, the twentieth day of November, in the year 
of our Lord one thousand eight hundred and eighty- 
three. 

“[TSEAL. ] ‘* GEORGE STONEMAN, 

** Governor of the State of California, 
“By A. E. Suarruck, Depuly. 
“By the Governor: 
“Thos. L. THOMPSON, 
Secretary of State.”’ 

Bayley sued outa writ of habeas corpus from the 
judge of the Superior Court for the city and county of 
San Francisco, directed to Robb, and commanding 
him to have the body of the petitioner before said 
judge, together with the time and cause of his deten- 
tion, etc. His application for the writ proceeded upon 
the ground that the imprisonment and detention were 
illegal, in that ‘‘no copy of an indictment found, or 
affidavit made, before a magistrate, charging petitioner 
with any crime, was produced to the governor of 
California,’ and consequently, that the warrant of 
arrest was issued without compliance with the act of 
Congress. 

Robb made return that he held Bayley “ under the 
authority of the United States,’’ as evidence whereof 
he produced a copy of the warrant of the governor of 
California, with his commission from the governor of 
Oregon, authorizing him to takeand receive the pris- 
oner, as a fugitive from justice. He refused ‘“*to pro- 
duce said C. H. Bayley, on the ground that under the 
laws of the United States, he ought not to produce 
said prisoner, because the honorable Superior Court 
has no power or authority to proceed in the premises.” 
For this refusal—the court finding that the body of 
the petitioner could be produced—Robb was adjudged 
guilty of contempt of court, and by order of the judge 
he was arrested by the sheriff and committed to jail 
until he “ obeys said writ and produces the body of 
the said C. H. Bayley,” or “until he be otherwise 
legally discharged.”” He thereupon sued out a writ of 
habeas corpus from the Supreme Court of California. 
His application proceeded on the ground that Bayley 
was in his custody ‘‘underand by virtue of the au- 
thority of the United States, and that said Superior 
Court had no jurisdiction to proceed in the premises,” 
and ‘“‘his (Robb’s) imprisonment is contrary to the 








laws of the United States and in excess of the juris- 
diction of said court.’’ Upon hearing, the writ was 
dismissed, and Robb remanded to the custody of the 
sheriff. 

“Tt is no part of our duty,” said the Supreme Court 
of California, ‘‘to decide whether the authority under 
which Robb holds the prisoner, Bayley, is sufficient or 
not. Neither is it incumbent on us to decide whether 
Bayley is held under the authority of the United 
States, and if so, how far it is competent for the court 
below to inquire into the legality of the proceedings 
under which he is held. Whether an affidavit or in. 
dictment must accompany the requisition or not; 
whether the recitals in the governor’s warrant of arrest 
are conclusive or simply prima facie evidence of the 
facts they recite, all these are matters for the consid- 
eration of the court issuing the writ and before whom 
the prisoner is to be brought. The only inquiry in 
this case relates to the powerof the court below to 
compel the production of the body of the prisoner 
before it, so that the cause of his imprisonment and 
detention can be inquired into, and on this point we 
have no doubt. It was not the duty of the court is- 
suing the writ, nor was it obliged to accept as true, 
the return of the party. It was within the jurisdic- 
tion of the court, at least, to inquire into the facts of 
the case and the wleged cause of detention, and to 
this end it was proper that the prisoner should be 
brought into the presence of the court, in obedience to 
the command of the writ, whereupon the prisoner 
would have had a right to traverse the return. /eople 
v. Donohue, SAN. Y. 438; eople v. Brady, 56 id. 182; 
Norris v. Newton, 5 McLean, 99; State v. Schlemn, 
4 Harr. (Del.) 577. This the petitioner refused to do, 
and by such refusal was guilty of a contempt of 
court.”’ 

From the judgment dismissing the writ and re- 
manding Robb to the custody of the sheriff, he has 
prosecuted the present writ of error. 

For the purpose of giving effect to the second sec- 
tion of article four of the Constitution of the United 
States, declaring that ‘‘a person charged in any State 
with treason, felony, or other crime, who shall flee 
from justice and be found in another State, shall, on 
the demand of the executive authority of the State 
from which he fled, be delivered up to be removed to 
the State having jurisdiction of the crime.’’ Congress 
passed the act of February 12, 1793, in relation to fugi- 
tives from justice. 1 Stat. 302. The provisions of its 
first and second sections have been re-enacted in sec- 
tions 5278 and 5279 of the Revised Statutes, which are 
as follows: 

“ Section 5278. Whenever the executive authority of 
any State or Territory demands any person as a fugi- 
tive from justice, of the executive authority of any 
State or Territory to which such person has fled, and 
shall produce a copy of an indictment found or an affi- 
davit made before a magistrate of any State or Terri- 
tory, charging the person demanded with having com- 
mitted treason, felony, or other crime certified as au- 
thentic by the governor or chief magistrate of the 
State or Territory from whence the person so charged 
has fled, it shall be the duty of the executive authority 
of the State or Territory to which such person has fled 
to cause him to be arrested and secured, and cause 
notice of thearrest to be given to the executive au- 
thority making such demand, or to the agent of such 
authority appointed to receive the fugitive, and to 
cause the fugitive to be delivered to such agent when 
he shallappear. If no such agent appear, within six 
months from the time of the arrest, the prisoner may 
be discharged. All costs or expenses incurred in the 
apprehending, securing, and transmitting such fugi- 
tive tothe State or Territory making such demand, 
shall be paid by such State or Territory. 
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“Section 5279. Any agent so appointed who shall re- 
ceive the fugitive into his custody, shall be empowered 
to transport him to the State or Territory from which 
he has fled. And every person, who by force sets at 
liberty or rescues the fugitive from such agent while 
so transporting him, shall be fined not more than 
five hundred dollars or imprisoned not more than one 
year.” 

The Penal Code of California, in conformity with the 
Constitution of that State, provides, in reference to 
the Superior Court of the city and county of San 
Francisco, that “said court and their judges, or any 
of them, shall have power to issue writs of mandamus, 
certiorari, prohibition, quo warranto, and habeas 
corpus, on petition by oron behalf of any person in 
actual custody in their respective counties.” 

The authority and duty of the judge of that court 
to issue a writ of habeas corpus upon Bayley’s applica- 
tion is not disputed in argument. But the contention 
of the plaintiff in error is, that in receiving and hold- 
ing Bayley for the purpose of transporting him to 
Oregon he was, and is, acting under the authority and 
executing the power of the United States; and there- 
fore that neither the Superior Court of San Francisco, 
nor one of its judges, could legally compel him to pro- 
duce the prisoner, or commit him, as for contempt, 
for refusing todo so. Ifthat court was without jur- 
isdiction, by reason of the paramount authority of the 
Constitution and laws of the United States, to compel 
the plaintiff in error, in response to the writ of habeas 
corpus, to produce the prisoner, then his committal 
for contempt was the denial of a right, privilege, and 
immunity secured by the supreme law of the land, 
the claim by the plaintiff in error that there was 
such a denial constitutes the foundation of our juris- 
diction. 

It is contended that the principles announced in 
Ableman v. Booth, and United States v. Booth, 21 How. 
506, and in Tarble’s case, 13 Wall. 397, sustain the re- 
fusal of the plaintiff in error to produce the prisoner. 
The soundness of this position will be the subject of 
our first inquiry. 

In Ableman v. Booth, the general question was as to 
the authority of a justice of the Supreme Court of 
Wisconsin, upon a writ of habeus corpus, to compel 
the marshal of the United States to produce the body 
of one, committed to his custody by an order of a 
compniissioner of a Circuit Court of the United States, 
for failing to give bail for his appearance in the Dis- 
trict Court of the United States for that State, to 
auswer a charge of having violated the provisions of 
the Fugitive Slave Act of September, 18, 1850. In 
other words, a judge of the Supreme Court of the 
State claimed and exercised the right to supervise and 
annul the proceedings of that commissioner, and to 
discharge a prisoner committed by him for an offense 
against the laws of the general government. In Uni- 
ted States v. Booth, the question was as to the author- 
ity ofa justice of the Supreme Court of the same 
State, upon a writ of habeas corpus, to discharge one in 
custody, undera judgment of the District Court of 
the United States, in which he had been indicted for 
an offense against the laws of the United States, and 
by which he had been sentenced to be imprisoned for 
one mouth, to pay a fine of $1,000 and costs of prose- 
cution, and to remain in custody until the sentence 
was complied with. The authority claimed by the 
justice who issued the writ and discharged the pris- 
oner was affirmed by the Supreme Court of the State, 
and hence, as was said, the State court claimed and 
exercised jurisdiction over the proceedings and judg- 
ment of a District Court of the United States, and 
upon a summary and collateral proceeding, by habeas 
corpus, set aside and annulled its judgment, and dis- 
charged a prisoner who had been tried and found 





guilty of an offense against the laws of the United 
States, and sentenced to imprisonment by the District 
Court. 21 How. 513, 514. 

It was held that no such paramount power existed 
in any State, or her tribunals, since its existence was 
inconsistent with the supremacy of the general gov- 
ernment, as defined and limited by the Constitution 
of the United States and the laws made in pursuance 
thereof, and could not be recognized without bring- 
ing within the control of the States the entire Crimi- 
nal Code of the United States, including all offenses 
fromthe highest to the lowest, involving imprison- 
ment as a part of the punishment inflicted. While the 
sovereignty of the State within its territorial limits to 
acertain extent was conceded, that sovereiguty, the 
court adjudged, was so limited and restricted by the 
supreme law of the land, that the sphere of action ap- 
propriated to the United States was as entirely beyond 
the reach of the judicial process issued by a State 
judge or a State court, as the proceedings in one of the 
States were beyond the reach of the process of the ju- 
dicial tribunals of another State. 

“Wedo not question,” said this court, ‘*the au- 
thority of a State court, or judge, who is authorized by 
the laws of the State to issue the writ of habeas corpus, 
to issue it in any case where the party is imprisoned 
within its territorial limits, provided it does not ap- 
pear, When the application is made, that the person 
imprisoned is in custody under the authority of the 
United States. Thecourt or judge hasa right to in- 
quire, in this mode of proceeding, for what cause and 
by what authority the prisoner is confined within the 
territorial limitsof the State sovereignty. And it is 
the duty of the marshal, or other person having the 
custody of the prisoner, to make known to the judge 
or court, by a proper return, the authority by which 
he holds him in custody. This right to inquire by pro- 
cess of habeus corpus, and the duty of the officer to 
make a return, grows, necessarily, out of the complex 
character of our government, and the existence of two 
distinct aud separate sovereiguties within the same 
territorial space, each of them restricted in its powers, 
and each, within its sphere of action prescribed by the 
Constitution of the United States, independent of the 
other. But afterthe return is made, and the State 
judge or court judicially apprised that the party is in 
custody under the authority of the United States, 
they can proceed no further. They then know that 
the prisoner is within the domiuion and jurisdiction 
of another government, and that neither the writ of 
habeas corpus, nor any other process issued under 
State authority, can pass over the line of division be- 
tween the two sovereignties. He is then within the 
dominion and exclusive jurisdiction of the United 
States. If he has committed an offense against their 
laws, their tribunals alone can punish him. If he is 
wrongfully imprisoned, their judicial tribunals can 
release him and afford him redress. And although, as 
we have said, it is the duty of the marshal, or other 
person holding him, to make known, by a proper re- 
turn, the authority under which he detains him, it is 
at the same time imperatively his duty to obey the 
process of the United States, to hold the prisoner in 
custody under it, and to refuse obedience to the man- 
date or process of any other government. And con- 
sequently it is his duty not to take the prisoner, nor 
suffer him to be taken before a State judge or court 
upon a habeas corpus issued under State authority. No 
State judge or court, after they are judicially informed 
that the party is imprisoned under the authority of 
the United States, has any right to interfere with him, 
or to require him to be brought before them. And if 
the authority of a State, in the form of judicial pro- 
cess or otherwise,should attempt to control the marshal 
or other authorized officer or agent of the United States 
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in any respect, in the custody of his prisoner, it would 
be his duty to resist it, and to call to his aid any force 
that might be’necessary to maintain the authority of 
law againstillegal interference. No judicial process, 
whatever form it may assume, can have any lawful 
authority outside of the limits of the jurisdiction 
of the court or judge by whom itis issued; and 
an attempt to enfore it beyond these boundaries 
is nothing less than lawless violence.’’ 21 How. 
523. 

Before considering the scope and effect of that de- 
cision, it is proper to examine Tarble’s case, 13 Wall. 
397, which is also relied on to support the proposition 
that the judge of the State court was without jurisdic- 
tion to compel the plaintiff in error to produce the 
body of the alleged fugitive from justice. In thatcase 
the question was whether a judicial officer of a State, 
ora commissioner of a State court, had jurisdiction, 
upon habeas corpus, to inquire into the validity of the 
enlistment of soldiers in the military service of the 
United States, and to discharge them from such ser- 
vice, when in his judgment their enlistment had not 
been made in conformity with law. ‘‘It is evident,” 
said the court, ‘“‘if such jurisdiction may be exercised 
by any judicial officer of a State, it may be exercised 
by the court commissioner within the county for 
which heis appointed; and if it may be exercised 
with reference to soldiers detained in the military ser- 
vice of the United States, whose enlistment is alleged 
to have been illegally made, it may be exercised with 
reference to persous employed in any other depart- 
ment of the public service when their illegal detention 
is asserted. It may be exercised in all cases where 
parties are held under the authority of the United 
States, whenever the invalidity of the exercise of that 
authority is aflirmed. The jurisdiction, if it exist at 
all, can only be limited in its application by the legisla- 
tive power of the State. It may even reach to parties 
imprisoned under sentence of the National courts, 
after regular indictment, trial and conviction, for of- 
fenses against the laws of the United States.’’ 13 Wall. 
402. The grounds of the decision in Ableman v. Booth, 
and United States v. Booth were fully examined, and 
the conclusion reached is indicated in the following 
extract from the opinion: 

‘State judges and State courts, authorized by laws 
of their States to issue writs of habeas corpus, have un- 
doubtedly a right to issue the writ in any case when a 
party is alleged to be illegally confined within their 
limits, unless it appear, upon his application, that he 
is confined under the authority, or claim and color of 
the authority, of the United States, by an officer of 
that government. If such fact appear upon the ap- 
plication the writ should be refused. If it do not ap- 
pear, the judge or court issuing the writ has a right to 
inquire into the cause of imprisonment, and ascertain 
by what authority the person is held within the limits 
ofthe State; and it is the duty of the marshal, or 
other officer having the custody of the person, to 
give, by a proper return, information in this respect.” 
Alluding to the fact that the language used in Able- 
man v. Booth, and United States v. Booth had been 
construed by some as applying only to cases where a 
person is held in custody under the undisputed lawful 
authority of the United States, as distinguished from 
his imprisonment under mere claim and color of such 
authority, the court rejected any such limitation upon 
the decisions in those cases, and said: “All that is 
meant by the language used, is that the State judge 
or State court should proceed no further when it ap- 
pears, from the application of the party, or the return 
made, that the prisoneris held by an officer of the 
United States under what, in truth, purports to be 
the authority of the United States; that is, an author- 
ity, the validity of which is to be determined by the 





Constitution and laws of the United States. If a party 
thus held be illegally imprisoned, it is for the courts or 
judicial officers of the United States, and those courts 
or officers alone, to grant him release.’’ It was ad- 
judged that the State court commissioner was with- 
out jurisdiction to issue the writ for the discharge of 
the prisoner in that case, because it appeared, upon 
the application presented for the writ, that ‘‘the pris. 
oner was held by an officer of the United States, under 
claim and color of the authority of the United States, 
as an enlisted soldier mustered into the military ser- 
vice of the National government; and the same infor- 
mation was imparted to the commissioner by the re- 
turn of the officer.”’ 

From this review of former decisions, it is clear that 
the question now presented has never been deter- 
mined by this court. 

In Ableman v. Booth, the prisoner, as we have seen, 
was held in custody by an officer of the United States, 
under a warrant of commitment from a commissioner 
ofa Circuit Court of the United States, for an offense 
against the laws of the general government. 

In United States vy. Booth, he was in custody in pur- 
suance of a judgment of a court of the United States 
founded upon an indictment, charging him with an 
offense against the laws of the United States. 

In Tarble’s case, the person whose discharge was 
sought was held as an enlisted soldier of the army, by 
an officer of that army acting directly under the Con- 
stitution and laws of the United States. 

No such questions are here presented, unless it be, 
as claimed, that the plaintiff in erroris, within the 
principles of former adjudications, an officer of the 
United States, wielding the authority and executing 
the power of the Nation. Weare all of opinion that 
he was not such an officer, but was and is simply an 
agent of the State of Oregon, invested with authority 
to receive, in her behalf, analleged fugitive from the 
justice of that State. 

By the very terms of the statute under which the 
executive authority of Oregon demanded the arrest 
and surrender of the fugitive, he is described as the 
“agent of such authority.’ It is true that the execu- 
tive authority of the State, in which the fugitive has 
taken refuge, is under a duty imposed by the Consti- 
tution and laws of the United States, to cause his sur- 
render upon proper demand by the executive author- 
ity of the State from which he has fled. It is equally 
true that the authority of the agent of the demanding 
State to bring the fugitive within its territorial limits, 
is expressly conferred by the statutes of the United 
States, and therefore while so transporting him, he is, 
in a certain sense, in the exercise of an authority de- 
rived from the United States. But these circum- 
stances do not constitute him an officer of the United 
States, within the meaning of former decisions. He is 
not appointed by the United States, and owes no duty 
to the National government, for a violation of which 
he may be punished by its tribunals or removed from 
office. His authority, in the first instance, comes 
from the State in which the fugitive stands charged 
with crime. He is, in every substantial sense, her 
agent, as well in receiving custody of the fugitive, as in 
transporting him to the State under whose commis- 
sion he is acting. What he does, in execution of that 
authority, is to the end that the violation of the laws 
of his State may be punished. The fugitive is arrested 
and transported for an offense against her laws, not 
for an offense against the United States. The essen- 
tial difference therefore between the cases heretofore 
determined and the present one is, that in the former, 
the judicial authorities of the State claimed and ex- 
ercised the right, upon habeas corpus, to release per- 
sons held in custody in pursuance of the judgment of 
a court of the United States, or by order of a Circuit 
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Court commissioner, or by Officers of the United 
States in execution of their laws; while in the present 
case, the person who sued out the writ was in eustody 
of an agent of another State, charged with an offense 
against her laws. 

Underlying the entire argument in behalf of plaint- 
iff in error is the idea that the judicial tribunals of the 
States are excluded altogether from the consideration 
and determination of questions involving an authority 
ora right, privilege or immunity derived from the 
Constitution and laws of the United States. But this 
view is not sustained by the statutes defining and reg- 
ulating the jurisdiction of the courts of the United 
States. In establishing those courts Congress has taken 
care not to exclude the jurisdiction of the State courts 
from every case to which, by the Constitution, the ju- 
dicial power of the United States extends. In the ju- 
diciary act of 1789 it is declared that the Circuit Courts 
of the United States shall have original cognizauce, 
“concurrent with the courts of the several States,” of 
all suits of a civil nature, at common law or in equity, 
involving a certain amount, in which the United States 
are plaintiffs or petitioners, or an alien is a party, or 
the suit is between a citizen of the State where the suit 
is brought and a citizen of another State. By section 
Tllof the Revised Statutes of the United States, as 
amended by the act of February 18, 1875, jurisdiction, 
exclusive of the courts of the several States, is vested 
in the courts ofthe United States of all crimes and of- 
fenses cognizable under the authority of the United 
States; of all suits for penalties and forfeitures in- 
curred under their laws; of all civil causes of admi- 
ralty and maritime jurisdiction; of seizures under the 
laws of the United States on land or on waters not 
within admiralty and maritime jurisdiction; of all 
cases arising under the pateut-right or copy-right laws 
of the United States; of all matters and proceedings 
in bankruptcy ; and of all controversies of acivil nature 
where a State is a party, except between a State and its 
citizens, or between a State and citizens of other 
States or aliens; the jurisdiction of the States remain- 
ing unaffected in all other cases to which the judicial 
power of the United States may be extended. And by 
the act of March 3, 1875, the original jurisdiction of the 
Circuit Courts of the United States is enlarged so as to 
embrace all suits of acivil nature at common law or 
equity, involving a certain amount, arising under the 
Constitution or laws of the United States, or treaties 
made, or which shall be made under their authority, or 
in which the United States are plaintiffs or peti- 
tioners, or in which there shall be a controversy 
between citizens of different States, or a con- 
troversy between citizens of the same State claim- 
ing lands under grants of different States, or a 
controversy between citizens of a State and for- 
eign States, citizens or subjects. But it is ex- 
pressly declared that in such cases their jurisdiction is 
“concurrent with the courts of the several States,”’ 
the jurisdiction of the latter courts being of course 
subject to the right to remove the suit into the proper 
court of the United States at the time and in the mode 
prescribed, and to the appellate power of this court as 
established and regulated by the Constitution and laws 
of the United States. So that a State court of original 
jurisdiction, having the parties before it, may consist- 
ently with existing Federal legislation determine cases 
at law or in equity, arising under the Constitution or 
laws of the United States,or involving rights dependent 
upon such Coustitation or laws. Upon the State courts 
equally with the courts of the Union rests the obliga- 
tion to guard, enforce and protect every right granted 
or secured by the Constitution of the United States, 
and the laws made in pursuance thereof, whenever those 
rights are involved in any suit or proceeding before 
them, for the judges of the State courts are required 





to take an oath to support that Constitution, and they 
are bound by it, and the laws of the United States 
made in pursuance thereof, and all treaties made under 
their authority as the supreme law of the land, “ any- 
thing in the Constitution or laws of any State to the 
contrary notwithstanding.’”’ If they fail therein, and 
withhold or deny rights, privileges or immunities se- 
cured by the Constitution and laws of the United 
States, the party aggrieved may bring the case from 
the highest court of the State in which the question 
could be decided to this court for final and conclusive 
determination. 

The recognition therefore of the authority of a State 
court, or of one of its judges, upon writ of habeas cor- 
pus, to pass upon the legality of the imprisonment 
within the territory of that State of a person held in 
custody—otherwise than under the judgment or orders 
of the judicial tribunals of the United States, or by 
the order of acommissioner of a Circuit Court, or by 
officers of the United States acting under their laws— 
cannot be denied merely because the proceedings in- 
volve the determination of rights, privileges or immu- 
nities derived from the nation, or require a construc- 
tion of the Constitution and laws of the United States. 
Congress has not undertaken to invest the judicial tri- 
bunals of the United States with exclusive jurisdiction 
of issuing writs of habeas corpus in proceedings for the 
arrest of fugitives from justice and their delivery to 
the authorities of the State in which they stand 
charged with crime. When ademand has been made 
in accordance with the Constitution of the United 
States by the State from which the fugitive has fled, 
upon the executive authority of the State in which he 
is found, that instrument indeed makes it the duty of 
the latter to cause his arrest and surrender to the ex- 
ecutive authority of the demanding State or to the 
agent of such authority. But if it should appear upon 
the face of the warrant issued for the arrest cf the fu- 
gitive that such demand was not accompanied or sup- 
ported by a copy, certified to be authentic, of any in- 
dictment found against the accused, or of any affidavit 
made before a magistrate of the demanding State, 
charging the commission by him of some crime in the 
latter State, could it be claimed that the arrest of the 
fugitive would be in pursuance of the acts of Congress 
or that the agent of the demanding State had author- 
ity from the United States to receive and hold him to 
be transported to that State? 

This question could not be answered in the affirma- 
tive except upon the supposition, not to be indulged, 
that so far as the Constitution as the legislation of 
Congress is concerned the transporting of a person be- 
yond the limits of the State in which he resides or 
happeus to be to another State depends entirely upon 
the arbitrary will of the executive authorities of the 
State demanding and of the State surrendering him. 
Whether the warrant of arrest issued by the governor 
of California for the arrest of Bayley appeared upon 
its face to be authorized and required by the act of 
Congress—that is, whether upon its face a case was 
made behind which the State courts or officers could 
not go consistently with the Constitution and laws of 
the United States, are questious upon which it is un- 
necessary to express an opinion. What we decide— 
and the present case requires nothing more—is that so 
far as the Constitution and laws of the United States 
are concerned it is competent for the courts of the 
State of California, or for any of her judges—having 
power under her laws to issue writs of habeas corpus— 
to determine upon writ of habeas corpus whether the 
warrant of arrest and the delivery of the fugitive to 
the agent of the State of Oregon were in conformity 
with the statutes of the United States; if so, to re- 
mand him to the custody of the State of Oregon. And 
since the alleged fugitive was not at the time the writ 
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in question issued in the custody of the United States, 

by any of their tribunals or officers, the court or judge 
issuing it did not violate any right, privilege or immu- 
nity secured by the Constitution and laws of the 
United States, in requiring the production of the body 
of the fugitive upon the hearing of the return to the 
writ, to the end that he might be discharged, if upon 
hearing, it was adjudged that his detention was unau- 
thorized by the act of Congress providing for the ar- 
rest and surrender of fugitives from justice, or by the 
laws of the State‘in which he was found. The writ 
was without value or effect unless the body of the ac- 
cused was produced. Subject then to the exclusive 
and paramount authority of the National government, 
by its own judicial tribunals, to determine whether 
persons held in custody by authority of the courts of the 
United States or by the commissioners of such courts, 
or by officers of the general government, acting under 
its laws, are so held in conformity with law, the States 
have the right, by their own courts, or by the judges 
thereof, to inquire into the grounds upon which any 
person within their respective territorial limits is re- 
strained of his liberty, and to discharge him if it be as- 
certained that such restraint is illegal; and this, not- 
withstanding such illegality may arise from a viola- 
tion of the Constitution or the laws of the United 
States. 

It is proper to say that we have not overlooked the 
recent elaborate opinion of the learned judge of the 
Circuit Court of the United States for the District of 
California in In re Robb, 19 Fed. Rep. 26; 1 West. Coast 
Rep. 439. But we have not been able to reach the con- 
clusion announced by him. 

For the reasons we have stated, and without consid- 
ering other questions discussed by counsel, the judg- 
ment of the Supreme Court of California (1 West. Coast 
Rep. 255) must be 

Affirmed. 

[Tarble’s case in State court is reported 3 Am. Rep. 

85.—Ep.] 


——___¢__—___— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

MUNICIPAL BONDS — IRREGULARITIES CURED BY 
STATUTE—SUBJECT EXPRESSED IN TITLE—PRACTICE 
—NO EXCEPTION TO RULING.—(1) Bonds to the 
amount of $40,000 were issued by the county of 
Otoe, in the State (then Territory) of Nebraska, to the 
Council Bluffs and St. Joseph Railroad Company, asa 
donation to that company to aid in the construction 
ofarailroad in Fremont county, Iowa, to secure to 
said Otoe county an eastern railroad connection. Not- 
withstanding any defects or irregularities in the vot- 
ing upon or issuing said bonds, they were validated by 
section 8 of the Act of the Legislature of the State of 
Nebraska, passed February 15, 1869 (Laws of 1869, p. 
92), entitled ‘‘an act to enable counties, cities, and 
precincts to borrow money on their bonds, or to issue 
bonds to aid in the construction or completion of 
works of internal improvement in this State, and to 
legalize bonds already issued for such purpose,’’ taken 
in connection with another act of said Legislature of 
the same date (Laws of 1869, p. 200). The decree of 
this court in Railroad Co. v. County of Otoe, 16 Wall. 
667, cited and applied. (2) The Legislature of a State, 
unless restrained by its organic law, has the right to 
authorize a municipal corporation to issue bonds in 
aid of arailroad, and to levy a tax to pay the bonds 
and the interest on them, with or without a popular 
vote, and to cure, by a retrospective act, irregularities 
in the exercise of the power conferred. (3) The first 
of said acts of February 15, 1869, was not in violation 
of section 19 of article 2 of the Constitution of Ne- 





braska, of 1867, which provided that ‘tno bill shall 
contain more than one subject, which shall be clearly 
expressed in its title.” It would, we think, be a 
strained construction, to hoid that the title of the act 
isto be so interpreted as to be limited to works 
situated in the State, when such limitation does not 
exist in the body of the act, and when the words ‘in 
this State,” in the title, may fairly be regarded as ap- 
plicable to the prior words ‘ counties, cities and pre- 
cincts,’’ to which words they are applied in the body 
of the act. This principle of construction is sanctioned 
by the views expressed in Montclair v. Ramsdell, 107 
U. 8. 152, and in City of Jonesboro v. Cairo and St. 
Louis R. R. Co., 110 U. 8. See also Cooley’s Const. 
Lim. 141, et seg. We have not been referred to any 
decision of the Supreme Court of Nebraska which we 
regard ns in conflict with these views. (4) Where an 
action of law istried by a Circuit Court, without a 
jury, and the facts on which, on a writ of error, the 
plaintiff in error seeks to raise a question of law, are 
not admitted inthe pleadings, or specially found by 
the court, and there is a general finding for the de- 
fendant in error on the cause of action which involves 
such question of law, and there is no exception by the 
plaintiff in error to any ruling of the court in regard 
to such question, this court can make no adjudication 
in regard to it. County of Otoe. Opinion by Blatchf, 


{Decided March 17, 1884.] 


WAR—ACTION TO COMPEL PAYMENT OF LEGACY— 
CONFEDERATE CONFISCATION NO DEFENSE.—In action 
brought against an executor and the sureties on his 
bond to compel payment of certain legacies, the execu- 
torset up in bar the judgment of the Confederate 
court, and averred that the State of Tennessee was 
then in the hands of the rebel authorities, both civil 
and military; that he was threatened by them with 
punishment if he did not comply witb the judgment; 
that he believed it would be dangerous to refuse com- 
pliance; that the officers had the powerto seize his 
property, and to arrest and imprison him; and that 
under his fears he paid the money. Held no defense. 
As Chief Justice Chase said: “Those who engage in 
rebellion must consider the consequences. If they 
succeed, rebellion becomes revolution, and the new 
government will justify its founders. If they fail, all 
their hostile acts to the rightful government are viola- 
tions of law, and originate no rights which can be 
recognized by the courts of the Nation whose author- 
ity and existence have been alike assailed.”’ Shot- 
bridge v. Macon, Chase’s Dec. 136. Neither the unlaw- 
ful proceedings of the Confederate government nor the 
judgment of its unauthorized tribunal exempts the 
executor from liability. It way, indeed, as he asserts, 
bea hardship upon him to compel him to pay the 
money again which he has once paid to others. This 
hardship however comes not from the regular admin- 
istration of the law under the Constitution, but from 
the violence of the insurrectionary movement in 
which he participated. * * * If questions of hard- 
shipare to be considered, the plaintiff might put in 
her claim there. Stevens v. Griffith. Opinion by Field, 
J. [As to powers of courts in Rebel States, see 15 Alb. 
L. J. 94, notes.—Ep.] 

(Decided March 17, 1884.] 


INTERNAL REVENUE— WHISKY BOND— SALE OF 
SPIRITS, FORFEITED, DISCHARGES.—When because of 
the fraudulent acts of a distiller, bonded spirits are 
seized and sold, and of the proceeds the taxes are paid, 
no action can be maintained on the distiller’s bond. 
As two of the defendants are sureties, they have the 
right to insist, that when the spirits are seized and 
sold by the United States for any reason whatever, 
the proceeds shall be first applied to the payment of - 
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the tax. It was said by this court in the case of Uni- 
ted States v. Boecker, 21 Wall. 652, that a person about 
to become a surety on the bond required from a dis- 
tiller before commencing business ‘“ may examine and 
determine how far, in the event of liability on the 
part of the principal, the property where the business 
was to be carried on would be available as security for 
the government and indemnity for the surety.”” So 
we think the fact that the tax due the United States 
is made by law a first lien on the spirits deposited in 
the distillery warehouse may fairly be considered by 
the surety when he estimates the risk he takes by 
signing the distillery warehouse bond. There is an 
implied undertaking on the part of the United States, 
based on the statute making the tax a first lien, that 
the proceeds of the spirits shall be first applied to the 
payment of the tax, and this undertaking enters into 
the distiller’s warehouse bond. The government 
therefore having forfeited the spirits for the miscon- 
duct of the distiller, cannot consistently with the 
rights of the sureties apply their proceeds on some 
other account, and collect the tax of them, for the con- 
tract ofa surety is to be strictly construed. Leggett 
v. Humphries, 21 How. 66; Miller v. Stewart, 7 Wheat. 
680; United States v. Boyd, 15 Pet. 187; United States 
v. Boecker, 21 Wall. ubi supra. We think therefore 
that the proceeds of the sale_.of the spirits was in fact 
and inlaw applied to the Spayment of the tax due 
thereon, and that the bond of the defendants in the 
case given for its payment was discharged. United 
States v. Ulrici. Opinion by Woods, J. * 

[Decided March 17, 1884.] 


sienna 
STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 


UNITED 


SHIPPING AND ADMIRALTY—OFFER OF PILOT SER- 
VICE—SIGNALS—“* STATE ”’ INCLUDES “‘ TERRITORY .”’— 
(1) The pilot commissioners of Oregon, under the Pilot 
Act of 1882, are authorized and required to declare by 
rule what shall constitute a valid offer of pilot service 
on the Columbia river bar pilot grounds, by a signal 
addressed to the eye, and in so doing may prescribe 
the distance within which such signal must be made 
from the vessel signaled. (2) The statute of the Uni- 
ted States does not prescribe any signal to be used on 
a pilot boat in making an offer of pilot service; and 
the light required by section 1233 of the Revised Stat- 
utes, to be carried by asailing pilot vessel at night, is 
only used to prevent collision and incidentally to give 
notice of the character of such craft; but the usual 
signal by which an offer of pilot service is made is the 
jack set at the main truck in the day-time, and *‘ flare- 
ups”’ at night, and this jack is usually the ensign of 
the country in which the service is offered. In the 
United States it is a blue flag charged with w star for 
every Statejthen in the Union, and called the *‘ Union 
Jack.”’ (3) The term “ State”? in the act of March 2, 
1837 (5 Stat. 153, § 4236, Rev. Stat.), regulating the tak- 
ing of pilots on a water forming the boundary between 
two States, construed to include an organized ‘ Ter- 
ritory ” of the United States. Dist. Ct., Oregon, Feb., 
1884. The Ullock. Opinion by Deady, J. 


ABATEMENT—DEATH OF ALIEN PLAINTIFF.—Under 
the provisions of section 955 of the Revised Statutes 
of the United States, when an alien sues in the Circuit 

.Court and dies, the suit cannot be continued 
to final judgment by his executor or administrator, 
unless such executor or administrator has taken out 
letters testamentary or of administration on the es- 
tate in the State where the suit is brought. See Dix- 
on’s Ex’rs v. Ramsay’s Ex’rs, 3 Cranch, 319; Noonan 

*Appearing in 19 Federal Reporter. 





v. Bradley, 9 Wall. 394. Under that section all per- 
sonal suits are saved from abatement in cases when 
the cause of action survives by law. But it would be 
anomalous to allow a person to continue a suit which 
he is not authorized to begin. It isa more reasonable 
construction of the section to hold that when Con- 
gress authorized the continuance of a pending suit in 
the name of the executor or administrator, it meant to 
refer to an executor or administrator who was com- 
petent to begin the action. The present suit is saved 
from abatement by the statute. Phe death of the 
alien plaintiff suspends further proceedings until 
another lawful plaintiff be substituted. Cir. Ct., D. 
N. J., Dec., 1883. Kropff v. Poth. Opinion by 
Nixon, J. 


SHIP—LIEN FOR SUPPLIFS TAKES PRECEDENCE OF 
PRIOR MORTGAGE.—For necessary supplies furnished 
a vessel in a State not that of her owner’s residence, a 
maritime lien presumptively arises. The Neversink, 5 
Blatchf. 5389; The Lulu, 10 Wall. 192; The Eliza Jane, 
1 Spr. 152; The New Champion, 17 Fed. Rep. 816, and 
cases cited. ‘This lien will take precedence of a prior 
mortgage, duly registered, under section 4192 of the 
Revised Statutes. The mortgagee, by assenting to the 
use and possession of the vessel by the mortgagor for 
the purposes of navigation, without restriction, as- 
sents by implication to the creation of such maritime 
liens as by law arise incidentally in the ordinary busi- 
ness of the ship. That rule was laid down in this dis- 
trict in the case of The E. M. McChesney, 8 Ben. 150, 
and the same rule has been elsewhere sustained. The 
Granite State, 1 Spr. 277; The Henrich Hudson, 7 L. 
R. (N. 8S.) 93. Seealso The Lulu, 10 Wall. 192, 193; 
The May Queen, 1Spr. 588. Dist. Ct.,S. D. N. Y., Jan., 
1884. The Charlotte Vanderbilt. Opinion by Brown, J. 


a 


ILLINOIS SUPREME COURT ABSTRACT.* 


NEGLIGENCE—WHAT FACTS ESTABLISH—ADMISSION 
OF IMPROPER EVIDENCE—-DECLARATIONS OF THIRD 
PERSONS.—(1) In an action on the case against a rail- 
way company, to recover for a personal injury alleged 
to have resulted from the negligence of defendant, 
where there was evidence tending to show that the 
plaintiff was struck by cars being moved by the defend- 
ant at a street crossing; that the train was being run 
at an unusual rate of speed; that no bell was rung or 
whistle sounded; that there was no light on the for- 
ward car that struck the plaintiff, and that plaintiff 
was observing due care for his safety, it was held that 
such facts, assuming them to have been proven, es- 
tablished a clear right of recovery in the plaintiff. (2) 
The admission of improper evidence ofa trifling char- 
acter, not affecting in the slightest degree the defense 
set up, affords no ground for reversing a judgment in 
favor of the plaintiff fully justified by the other facts 
found by the jury. (3) The defense offered to prove 
that just before the accident the plaintiff, in a saloon, 
called fora drink of liquor, and that the bar-keeper 
told him he had enough, which the court excluded on 
objection. Held, that this evidence was not admissi- 
ble, and was properly refused. The fact whether 
plaintiff was under the influence of liquor was subject 
to proof the same as any other fact in the case, but 
could not be proved by the declaration of a third per- 
son. Lake Erie vy. Zoffinger. Opinion per Curiam. 


HIGHWAYS—OPENING STREET—WHEN ENJOINED — 
DEDICATION—WHAT ESSENTIAL— ABANDONMENT. —A 
plat of a village recorded in 1858 contained lines indi- 
cating blocks, with spaces between them, probably in- 
tended for streets, but no streets were named, and no 
length or width of the spaces between the blocks, or 


*To appear in 107 Illinois Reports, 
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any scale, was given by which the streets could be as- 
certained and located. Held, that where the owner of 
adjoining blocks had fenced the same, including the 
unknown space between, aud such inclosure had been 
maintained for over twenty years without complaint, 
the village authorities were properly enjoined from 
opening the supposed street through such _in- 
closure, as no surveyor could, from the plat, 
find the limits of the street. To make a 
good dedication, either under the statute or 
at common law, there should be a definite and certain 
description of that which is proposed to be dedicated, 
and an acceptance by the public before the withdrawal 
or abandonment of the offer to dedicate. Littler v. 
City of Lincoln, 106 Ll. 353; Trustees, etc., v. Walsh, 
57 id. 370. There was therefore as we understand this 
record, no definite statutory dedication of any par- 
ticular quantity of ground for this street, and the 
proof fails to show a sufficient offer to dedicate any 
definite quantity, or such an acceptance of any offer in 
that regard as is necessary to constitute a common- 
law dedication. Indeed the evidence shows such an 
abandonment by the public as now precludes the open- 
ing of the street. See Peoria vy. Johnston, 56 Ill. 51; 
Champlin v. Morgan, 20 id. 182; Town of Lewiston v. 
Proctor, 27 id. 418; Littler v. City of Lincoln, 106 id. 
353. Winnetka v. Prouty. Opinion by Scholfield, J. 
(See 14 Alb. L. J. 278;7 id. 171;5 id. 189;6 App. Cas. 
643; 34 Eng. Rep.—Ep.] 
——___»___—_— 


OHIO SUPREME COURT COMMISS/ION 
ABSTRACT.* 





SURETY—MAY WAIVE DISCHARGE.—The promise of 
asurety, without other consideration than the exten- 
sion, to pay the note, if his principal does not, made 
after the creditor has arranged with the principal to 
extend the time of payment, but with a full knowl- 
edge of all the facts, is good. Where asurety has been 
discharged by the extension of time, it is a personal 
privilege which he may waive, and this he does when 
with a full knowledge of the facts he renews his 
promise. Brandt on Sur. and Guar., § 300; Fowler 
v. Brooks, 13 N. H. 240; Porter v. Hodenpuyl, 5 
Mich. 11; Bank v. Whitman 66 Ill. 331; Mayhew 
vy. Cricketts, 2 Swanst. 185; Smith v. Winter, 4 M. 
& W. 454; Stevens v. Lynch, 12 East, 38. Bramble v. 
Ward. Opinion by Nash, J. 

RAILROAD—PRIVATE ROAD CROSSING—FENCE—EVI- 
DENCE—BOOKS—INADMISSIBLE AGAINST STRANGER.— 
Where a private road extends across the track and 
right of way of a railroad company, and connects with 
a public highway, the company is required to main- 
tain across such private road suitable fences, or pro- 
vide other protection against injuries which may re- 
sult from animals passing from such highway, through 
the private road, on or along the railroad track. The 
whole subject has been recently considered in Indiana, 
where the legislation is similar, and after disapprov- 
ing some of the decisions in that State, the same view 
here stated is enforced by the Supreme Court in an 
able opinion by Elliott, J. Indianapolis, ete., R. Co. 
v. Thomas, 84 Ind. 194. Books kept by a railroad com- 
pany solely for its own use in the management of its 
business, are not admissible as evidence, when offered 
by the company, in an action against it bya stranger 
to such company seeking to recover damages sustained 
by the company’s negligence. Ruilroad v. Cwnning- 
ton (Sup. Ct.'. Opinion by O’Key, J. 

STATUTE—FOREIGN MUST BE PROVED.—The statutes 
of another State and also any peculiar construction 
which the courts of such State may have placed upon 


*To appear in 40 Ohio State Reports. 





them, when they come in question in the courts of 
this State, must be proved by evidence as matters of 
fact. Smith v. Bartram, 11 Ohio St. Rep. 690. Lar- 
well vy. Hanover Savings Society(Com.). Opinion by 
Dickman, J. [See 4 Alb. L. J. 180; 5 id. 384; 16 Eng. 
Rep. 591, 602; 32 id. 468.—Epb.] 


ee ae 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


BONDS—BONA FIDE PURCHASER OF STOLEN.—Cor- 
poration bonds, of ordinary form, payable to bearer at 
maturity, like bank notes and promissory notes in- 
dorsed in blank, pass by delivery, and a bona fide pur- 
chaser is unaffected by want of title in his vendor. 
Connor v. Fifth Nat., etc. Opinion per Curiam. [See 
7 Am. Rep. 423; 20 id. 376; 25 id. 152.—Eb. ] 

[Decided Nov. 12, 1883.] 

LANDLORD AND TENANT—COVENANT TO PAY TAXES, 
ETC.—PAVING AND CURBING STREET.—A clause ina 
lease, which provides that the lessee shall ‘pay all 
taxes, water-rents, and assessments upon the premi- 
ses,’’ includes acharge for paving and curbing the 
streets in front of the leased premises, when ordered 
by the municipal authorities. In an action of cove- 
nant by the lessors in the above case against the lessees 
for the cost of curbing and paving the leased premises. 
Held, that the fact that the parties to the lease had 
agreed that a third party should do the work, and that 
the question of the liability therefor should be subse- 
quently determined, was not such an alteration of the 
covenant as to render necessary a change in the form 
of the action. McManus v. Cassidy, Penn. St. Rep. 
260. Griffin vy. Phenix Co. Opinion per Curiam. 
(Decided Feb. 25, 1884.] 

MALICIOUS PROSECUTION—WHEN DOES NOT LIE FOR 
PROSECUTING CIVIL SUIT.—It has been wisely deter- 
mined, that for the prosecution of a civil suit, however 
unfounded, where there has been no interference with 
either the person or property of the defendant, no 
action will lie. In Potts v. Imlay, 1 Southard, 330, 
Chief Justice Kirkpatrick alleged that the books, for 
four hundred years back, had been searched to find an 
instance where an action on the case for the malicious 
prosecution of a civil suit, like the one then trying, 
had been successfully maintained, and that it was con- 
ceded by the counsel for the plaintiff that no such case 
had been found. In the case of Eberly v. Rupp, 9 
Norris, 259, the very latest expression of this court 
upon the subject in hand, and a case much stronger in 
its facts than the one under consideration, for there 
the action was for the recovery of damages resulting 
from the services of a writ of estrepement, but it was 
held that the action could vot be maintained inas- 
much as the writ being purely preventive, neither 
arrested the person of the defendant nor seized his 
goods. See also Kramer v. Stock, 10 Watts, 115; 
Mayer v. Walter, 14 P. F. Smith, 283; Woodmansie 
v. Logan, 1 Penn. (N. J.) 67. Muldoon vy. Rickey. 
Opinion by Gordon, J. [See 44 Am. Rep. 343, 346, n., 
maliciously filing lis pendens, 20 Hun, 555.—Ep.] 
(Decided April 16, 1883.] 

___>—___—_——. 
NEW HAMPSHIRE SUPREME COURT ABSTRACT#* 

OFFICER — EXCESSIVE ATTACHMENT — WHEN NOT 
LIABLE IN DAMAGES.—To make an officer a trespasser 
for exceeding or abusing his authority, he must be 
shown to have committed acts which persons of ordi- 
nary care and prudence would not, under like circum- 
stances, have committed, and made such a departure 








* To appear in 59 New Hampshire Reports. 
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from duty as to warrant the conclusion that he in- 
tended from the first to do wrong, and use his legal 
authority as a cover for an illegal act. Taylor v. Jones, 
42 N. H. 25, 35; Closson v. Morrison, 47 id. 482. It 
does not appear that the officer acted in bad faith in 
making the attachment, or that he was culpably negli- 
gent in not ascertaining the value of the real estate or 
that it was unincumbered, before attaching the per- 
sonal property. Davis v. Webster. Opinion by Al- 
len, J. 


RECEIPT—SO FAR AS CONTRACT, CANNOT BE VARIED 
BY PAROL.—The defendant offered in evidence the fol- 
lowing receipt: ‘‘In consideration of twenty-five 
hundred dollars to me paid by Martha Goodwin, exe- 
cutrix of. * * * Thereby waive all right to contest 
said will or the proof thereof, and allclaim I have or 
might have as heir of deceased. Elisha Goodwin.” A 
writing which partakes of the nature both of acon- 
tract and a receipt may be contradicted and explained 
in regard to any fact which it erroneously recites, but 
in other respects it is to be treated like other written 
contracts. 1Gr. Ey., $305, and note; Smith v. Hol- 
land, 61 N. Y. 635. The writing before us, denomi- 
nated a receipt, partakes of this double nature. In so 
far as it may be regarded as areceipt, it is capable of 
explanation and contradiction with regard to any fact 
erroneously recited; but in its main features it is 
more properly to be regarded as a contract, made 
binding upon the plaintiff by his signature, and on the 
defendant, by being delivered to and accepted by her. 
In this aspect it could no more be varied or controlled 
by oral evidence than any other written contract be- 
tween the parties. James v. Bligh, 11 Allen, 4; Egles- 
ton v. Knickerbacker, 6 Barb. 458; Kellogg v. Richards 
14 Wend. 116; Coon v. Knap, 8 N. Y. 402, 405; Ryan v. 
Ward, 48 id. 204, 207, 208; Henry v. Henry, 11 Ind. 
236. Each of the cases above cited bears a strong re- 
semblance to the case before us in respect to the pecu- 
liar character of the written instrument which was the 
subject of contention. See also Brown v. Cambridge, 
3 Allen, 474; Sencerbox v. McGrade, 6 Minn. 484; 
Wykoff v. Irvine, id. 496; Brown yv. Brooks, 7 Jones 
Law (N. C.), 98; Capps v. Holt, 5 Jones Eq. (N. C.) 
153; Harrison v. The Juneau Bank, 17 Wis. 350. Good- 
win v. Goodwin. Opinion by Foster, J. 

[Decided June, 1880.] 


LICENSE—REVOKED BY LEVY UNDER EXECUTION— 
TITLE BY PRESCRIPTION.—(1) A statement by A. that 
if B. would dig outa spring on A.’s land, stone it up, 
and lay pipes to convey the water to B.’s house, B. 
might have the spring, creates a iicense merely, which 
may be revoked, even though B. complies with A.’s 
offer. Being a license, it was revoked by the set-off on 
the execution against A. Harris v. Gillingham, 6 N, 
H. 9; Carleton v. Redington, 21 id. 291, 305; Cowles v. 
Kidder, 24 id. 364, 379; Houston v. Laffee, 46 id. 505, 
507: Dodge v. McClintock, 47 id. 383, 385; Stevens v. 
Dennett, supra; Blaisdell v. R., 51 N. H. 483, 485; 
Cook v. Stearns, 11 Mass. 533, 538; Drake v. Wells, 11 
Allen, 141; Godd. Ease. (Bennett’s ed.) 475; Gale & 
Wh. 353; Wash. Ease. 5, 19. (2) The right to the spring 
was an incorporeul right, and could only be created by 
deed, or by user, under such circumstances aud for 
such a period as to furnish evidence from which it 
might be inferred that there was adeed. It could not 
be created by parol, or by writing not under seal. 
Stevens v. Dennett, 51 N. H. 324, 331; Hewlins v. Ship- 
pam, 5 B. & C. 221, 229; Cocker v. Cowper, 1 Cr. M. & 
R. 418; Gale & Wh. 12; Godd. Ease. (Bennett’s ed.) &8. 
(3) Title by prescription can only be acquired by an 
adverse, exclusive, uninterrupted use, sufficiently 
long continued (in this State for twenty years) under 
aclaim of title, and with the knowledge and acquies- 
cence of the owner of the land. It must be undera 





claim of legal right, and not by consent, permission, 
or indulgence, and these facts must be proved by the 
party claiming the easement. Wallace v. Fletcher, 30 
N. H. 434, 448; Burnham vy. Kempton, 44 id. 78, 88; 
Gilford v. Lake Co., 52 id. 262; Sargent v. Ballard, 9 
Pick. 251; Smith y. Miller, 11 Gray, 145; White vy. 
Chapin, 12 Allen, 516; Wash. Ease. 110, 111; Godd. 
Fase. (Bennett’s ed.) 172; 2 Gr. Ev., § 539; and author- 
ities passim. Taylor v. Gerrish. Opinion by Stan- 
ley, J. [As to first point see 10 Am. Rep. 195; 12 id. 86; 
18 id. 455.—Ep.] 

[Decided June, 1880.) 


———_>—_—__—— 


MICHIGAN SUPREME COURT ABSTRACT. 
IFT—DEPOSIT IN BANK IN ANOTHER’S NAME, SUB- 
JECT TO OWN ORDER—DEATH OF DONEE.—Plaintiff 
sued defendant fora balance on deposit; the defense 
was that the money belonged to his deceased wife. 
Plaintiff recovered and defendantappeals. Held, that 
the judgment should be affirmed. There is no prin- 
ciple of law which makes the mere placing of money 
or property in another’s name an irrevocable gift to 
that person. But this arrangement falls short of even 
this, because in law it was merely a contract between 
two persons that one should open an account in the 
name of a third person, the original depositor having 
a reserved right to draw the sums credited. At com- 
mon law no one could sue onan express contract, ex- 
cept the parties to it. Underthe equitable action for 
money had and received, a beneficiary may some- 
times sue, but this can only be where the parties have 
given him such aright as transfers the fund to his con- 
trol. The money belonging to one person cannot 
cease to belong to him until he does some act to dis- 
pose of it. The cases heretofore determined in this 
court are stronger cases than the present in favor of 
plaintiff's rights. See Burtnett v. First Nat. Bank of 
Corunna, 38 Mich. 630, and Detroit Sav. Bank v. Bur- 
rows, 34 id. 153. In the former case the bank had no 
dealings whatever with the plaintiff, but held his 
muney deposited by an agent in hisown name. Inthe 
latter it was understood that the wife, in whose name 
the money was deposited, was to draw all the checks, 
but they were to be payable to the husband’s order, 
which made the case more analogous to the present. 
In both the question was treated as one of fact. The 
decisions referred to in the opinions in those cases, as 
well as in the arguments, sustain that doctrine. Davis 
v. Lenawee. Opinion by Campbell, J. 
[Decided March 6, 1884.] 


WILL—SURVIVORS OR THEIR LEGAL REPRESENTA- 
TIVES — DAUGHTER DYING—HER CHILDREN TAKE.— 
Property was left by will to the four children of the 
testatrix, none of whom were married at date of the 
will, with the proviso “ that if any of my children die 
before me, my estate shall be divided among the sur- 
vivors or their legal representatives, share and share 
alike.” One daughter married, and died before her 
mother, leaving two children. He/d, that by the term 
“legal representatives’’ in this will was evidently 
meant the lawful heirs; a different construction is not 
claimed by either party. It is only in case of the death 
of one of the four children of the testatrix that she 
desired any of the property to go to ‘“‘legal represen- 
tatives”’ of any of her children. If the ‘legal repre- 
sentatives ’’ intended are confined to those of the sur- 
vivors, as claimed by counsel for appellant, then the 
term has no meaning in the will, because survivors 
could have no legal representatives. A will must be 
so construed that each word means something, if pos- 
sible, and this cannot be dune unless the words “ legal 
representatives’’ wean the legal heirs of the deceased 
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daughter, which will entitle her children to their 
mother’s share (had she lived) in the estate of the tes- 
tatrix; and this, I think, is the true construction of 
the will. The following are some of the cases and au- 
thorities which may be consulted with interest upon 
the questions involved, asthey are not free from 
doubt: 2Redf. Wills, 44, 45, 78,79; Johnson v. John- 
son, 3 Hare, 157; 1 Jarm. Wills, 828; Branson v. Hill, 
31 Md. 190; Moore v. Lyons, 25 Wend. 119; Bridge v. 
Abbott, 3 Brown, Ch. Cas. 224; Smith v. Palmer, 7 
Hare, 225; King v. Cleveland, 26 Beav. 26; Holloway’v. 
Radcliffe, 23 id. 163; King v. Cleveland, 4 DeGex & J. 
477; Winter v. Winter, 5 Hare, 306; Edwards v. Sym- 
onds, 6 Taunt. 215; Garey v. Whittingham, 5 Beav. 
268; Locker v. Bradley, id. 593; Stopford v. Chaworth, 
Sid. 331; Salisbury v. Petty, 3 Hare, 93; Jarvis v. 
Pond, 9 Sim. 549; Coulthurst v. Carter, 15 Beav. 421; 
Ive v. King, 16 id. 54; Barnes v. Ottey,1 Mylne & K. 
464; Gray v. Garman, 2 Hare, 268; Harrison v. Fore- 
man, 5 Ves. 207; Cotton v. Cotton, 2 Beav. 67; Bond’s 
Appeal, 31 Conn. 183; Ram Wills, 96; Gittings v. Me- 
Dermott, 2Mylne & K. 69; Doe v. Wilkinson, 2 Term 
R. 209; Doe v. Dring, 2 Maule & S. 448; 2 Jarm. Wills, 
742; Bender v. Dietrick, 7 Watts & S. 284; Howard v. 
Amer. Peace Society, 49 Me. 288; Areson v. Areson, 3 
Denio, 458; Minter’s Appeal, 40 Penn. St. 111; Lessee 
of Hauer vy. Sheetz, 5 Bin. 546; Russell v. Long, 4 Ves. 
Jr. 551; Roebuck v. Dean, 2id. 264; Fisher v. Hill, 7 
Mass. 86; Ballard v. Ballard, 18 Pick, 41; Hooper v. 
Hooper, 9 Cush. 122; Moore v. Weaver, 16 Gray, 305; 
Esty v. Clark, 101 Mass. 36; Wimple v. Fonda, 2 Johns. 
288. The views here expressed are notin conflict with 
the decisions of this court heretofore made: Eberts 
v. Eberts, 42 Mich. 404; 4 N.W.Rep. i72; Rood v. Ho- 
vey, 50 Mich. 395; 15 N. W. Rep. 525; Porter v. Porter, 
50 Mich. 456; 15 N.W. Rep. 550; Ireland v. Parmenter, 
48 Mich. 631; 12 N. W. Rep. 883; Toms v. Williams, 41 
Mich. 564; 2 N. W. Rep. 814; Conrad y. Long, 33 Mich. 
80. The law favors that construction of a will which 
will make a distribution as nearly conform to the 
general rule of inheritance as the language will per- 
mit; and favors equities rather than technicalities. 
Letchworth’s Appeal, 30 Penn. St. 175; Jobnson v. 
Ballou, 28 Mich. 392. Rivenett v. Bourquin. Opinion 
by Sherwood, J. 

(Decided March 6, 1884.] 


———_—__—— 
RECENT ENGLISH DECISIONS. 


TENANTS IN COMMON—USE AND OCCUPATION BY ONE 
—CONTRIBUTION FOR REPAIRS.—The defendant be- 
came tenant to the plaintiff under a lease of an undi- 
vided three-fourths of certain premises to which the 
plaintiff was entitled as tenant in common with an- 
other. During the lease the defendant purchased the 
interest of the plaintiff's co-tenant in common. On the 
expiration of the lease the defendant continued in oc- 
cupation of the above three-fourths as tenant at suffer- 
ance to the plaintiff. Held, that the plaintiff was enti- 
tled to recover for the use and occupation by the de- 
fendant of the above undivided three-fourths. A ten- 
ant in common is only liable to contribute towards the 
cost of repairing the common property incurred in by 
his co-tenant, where such repairs are necessary to pre- 
vent ruin and preserve the common property. . B. 
Div., Dec. 10, 1883. Leigh v. Dickeson. Opinion by 
Pollock, B. (50 L. T. R. (N. 8.) 124.] (Seel Alb. L. J. 
499.) 


NUISANCE—NOISE OF CATTLE—RAILROAD—STATU- 
TORY POWER—INJUNCTION.—A_ railway company 
caused a nuisance to their neighbors by the noise of 
the cattle received, detained and forwarded by them 














at and from a cattle dock and siding on land outside 
their limits of deviation, but ucquired under a parlia- 
mentary power to purchase land for that purpose by 
agreement. There was no negligence on the part of 
the company in managing the cattle traffic, but they 
brought no evidence to show that some other site 
might not have been selected where the nuisance would 
not be caused. Held, that the company might 
be restrained from carrying on their cattle traffic on 
the premises in question so as to cause a nuisance. 
Hammersmith v. Brand L. R.,4 E. & I. App. 192; 
Geddis v. Baun L. R., 3 App. Cas. 445; 24 Eng. R. 320; 
Normantown, etc., v. Pope, 48 L. T. R. (N. 8.) 666; 
Chy. Div., Dec. 17, 1883. Truman v. London. Opinion 
by North, J. (50 L. T.Rep. (N. 8.) 89.] 


COVENANT—“ AGAINST ANY TRADE OR BUSINESS ’’— 
HOME FOR GIRLS—BREACH.—In the lease of a house 
was contained a covenant not to use the premises for 
any trade or business of any description whatsoever 
without the consent in writing of the lessor. The 
trustees of acharitable institution which existed only 
for the purpose of providing homes for working girls 
in London, and which possessed and managed numer- 
ous houses at which inmates were provided with board 
and lodging in return for an unremunerative payment, 
proposed to use the house in question as a free home, 
at which no payment should be made. Held, that such 
user would bea breach of the restrictive covenant. 
Semble, the application of the words ‘‘ any business of 
any description whatever” in a restrictive covenant 
extends to the user of the premises, the subject of the 
covenant, for any purpose outside, and diverse from or- 
dinary domestic life. Chy. Div., March 8, 1884. Rolls 
v. Miller. Opinion by Pearson, J. (50 L. T. R. (N.S.) 


152.) 


CORRESPONDENCE. 


AN EXCEPTION. 


Editor of the Albany Law Journal: 


“We would gladly see Wall street and all that 
therein is, sunk in its neighboring Hell-Gate.’’ 29 Alb. 
L. J., p. 421. 

Great Heavens, what have we done ? 

Yours, 
Gooprica, DEADY & PLATT, 
59 and 61 Wall st., New York. 
New York, May 31, 1884. 


| We would not, of course, include the righteous 
men, i. ¢., the lawyers, in our aspiration against 
Sodom.—Ep. ALB. Law Jour.] 


Is LIGHTNING FIRE? 


Editor of the Albany Law Journal: 


1 tried an insurance case at the Montgomery County 
Circuit last week before Hon. Judson 8. Landon, 
justice, and a jury, which involves a nice question of 
science as wellas of law. The action was brought by 
a policy holder in the Farmers’ Insurance Com- 
pany of the town of Palatine, against said company to 
recover the value of ateam of horses killed by light- 
ning in June last. The policy provides for an insur- 
ance against loss or damage, “ by or by reason of fire,” 
and “by fire by lightning.” The evidence showed 
that the horses in question were standing in the stable 
of their owner tied to the manger by halters during a 
thunder storm, avd lightning struck the building, 
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shattering the-peak of the gable end of the roof, ran 
down the siding in front of the horses and killed them. 
The horses were found a few minutes afterward lying 
dead. No part of the building was burned, except the 
siding in a few places was a little charred; nothing 
was burned in the stable or about the stalls. The 
bodies of the horses were perfect, except the hair on 
the ears inside and out was singed, also the foretops 
and afew inches of the manes were singed and curled. 
The skin was not broken on either horse. Their bodies 
were not opened to disclose their internal condition. 
A strong smell of; sulphur pervaded the stable after 
the stroke. 

The presiding judge after some hesitation refused to 
nonsuit, and submitted the case to the jury to deter- 
mine whether the horses were killed by fire, and 
whether lightning is fire. 

The jury found a verdict for the plaintiff, thereby 
deciding that lightning is fire. 

I suppose and still believe that a cause of action was 
not established under the policy, and I cannot sub- 
scribe to this new adjudication, that lightning.is fire, 
in the light of present scientific information as to the 
character and quality of lightning. 

Thocase of Babcock v. Montgomery County Mut. 
/ns. Co.,6 Barb. 6357; samo case affirmed in the Court 
of Appeals, 4 N. Y. 526, 1 think is against the proposi- 
tion, and is authority for the rule that to sustain an 
action for loss by fire by lightning, there must be an 
actual combustion or burning by fire sufficient to pro- 
due the loss complained of, and that there can be no 
recovery in such case merely for loss resulting from 
the heat or mechauical effect of lightning, which is 
simply atmospheric clectricity in unrestrained action. 
The case will undoubtedly be appealed, and the im- 
portance of the question involved to the profession 
and to insurers has induced me to giveit to your 
readers for their interest and investigation in its legal 
and scientific aspects. 

Very respectfully yours, 
Z. 3. WESTBROOK. 

AMSTERDAM, N. Y., June 2, 1884. 


“GIVE ME LIBERTY,” ETC. 
Editor of the Albany Law Journal: 


I am fearful that I may be burdening your valuable 
pages; but as Mr. G. Wilcoxen of Seneca Falls, N. Y., 
in the JouRNAL of the 24th instant, questions my al- 
lusion to the celebrated sentence uttered by Patrick 
Hienry, ‘‘Give me liberty,” etce., [ wish to state that 
while Wm. Wirt was a florid and graceful writer, he 
had no superior as a pains-taking biographer. He com- 
menced gathering his material for his *‘ Life and Char- 
acter of Patrick Henry ”’ as early as the year 1805, and 
in 1814 sat down to the serious work of carefully 
gathering from the mass of his material, and not until 
the year 1817 did he venture to publish. His material 
facts were gathered from living witnesses, former as- 
sociates of the great orator, and the address was made 
atan assembly of delegates in the old St. Johns’ 
Church in Richmond, Va., on Monday, the 20th day in 
March, 1775. The speech was furnished to the author 
by Judge Tucker, who wasa witness of the remark- 
able scene, and fills more than two pages of the edition 
of the work in my possession, and Mr, Wirt gives the 
speech as reported to him by this intelligent gentle- 
man, who doubtless, like many other careful observers 
of great events, wrote down atthe time, the leading 
features of the address, that made such a deep impres- 
sion upon the whole country at avery critical period. 
That this sentence was the utterance of Patrick Henry 
is as certainly true and authentic as any otber historic 
fact. No one doubts that at a critical period Danton 





aroused the National convention, as also the people of 
France, “with a voice,’’ as Carlyle says, “that echoed 
from the domes and dashed Brunswick across the 
marshes,’’ when the Prussian forces and the hated 
Emigrees had passed the frontier and taken Verdun. 
“It is no time,’’ shouted Danton “for timid, hesitat- 
ing counsels and unmanly fears. It’s a time for heroic 
courage and daring. We must dare and again dare 
and always dare.’”’ Will Mr. Wilcoxen contend that 
the above sentence is not authentic? This is no 
*school-boy ” error, but historic fact, and not better 
authenticated than the entire speech of Henry. 
W. F. WARNER. 
WAVERLY, N. Y., May 29, 1884. 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tues- 
day, June 3, 1884: 

Motion for reargument denied—John Roach and 
others, respondents, v. John H. Duckworth, and 
another, executors, appellants. Denied—/n re John 
Percy to set aside order Disbursing. Judgment re- 
versed, new trial granted, costs to abide the event— 
Shepherd's Fold, appellant, v. Mayor, eic., of New 
York, respondents. Judgment affirmed—/eople, re- 
spondents, v. William A. Houghkirk, appellant.— 
Judgment of General Term reversed and that of Gen- 
eral Term affirmed, with costs—Charles Wager et al., 
respondents, v. Eliza H. Wager, impleaded, etc., ap- 
pellant.- Order of General Term reversed and that 
of Special Term affirmed, with costs— Victor Hein, re- 
spondent, v. dlex. V. Davidson, appellant. ——Judg- 
ment and interlocutory order appealed from reversed 
and judgment of foreclosure ordered in favor of 
plaintiff, with costs—Clarence J. Anthony, appellant, 
v. Frances L. Wood et al., respondents. Judgment 
reversed and record remitted to the Erie county Oyer 
and Terminer, with direction to resentence the pris- 
oner under theact of 1875—/eople, respondent, v. 
Joseph Bork, appellant.——Order of General Term de- 
nying motion of relator to be discharged from im- 
prisonment and remanding him to the custody of the 
warden of the Auburn State prison reversed, and re 
lator remanded to the custody of the sheriff of Erie 
county, to be dealt with according to law—J/ople ex 
rel. Joseph Bork, apl., v. F. W. Gilbert et a/., resps.— 
Judgment of General Term, as far as it modifies the 
judgment of the referee by holding that the share of 
the deceased’s son in the personal estate bequeathed 
by his mother belonged on his death to his father, and 
was not therefore properly chargeable to him, should 
be reversed; and in other respects the judgment 
should be affirmed without costs to any of the parties 
in this court, and the decision is without prejudice to 
the rights of any party to apply to the Supreme Court 
for the correction of alleged clerical errors in the judg- 
ment of the General Term, as settled—Edward Beards- 
ley et al., assignees, etc., respondents, vy. William Hotch- 
kiss et al. and the Geneva National Bank, appellants 
and respondents.— Judgment aflirmed— /eople, re- 
spondent, v. Alexander Jefferson, appellant.——Judg- 
ment affirmed with costs—Mary Schweitzer, adminis- 
tratrix, etc., respoudent, v. Ernest Sander et al., appel- 
lants.—.Judgment reversed, new trial granted, costs 
to abide the event—Susannah B. Loveridge, respond- 
ent, v. Clayton L. Hill, appellant.—Judgment af- 
firmed with costs—Petition of the United States for the 
appointment of commissioners, etc.——Judgment af- 
firmed-—George Hiegard, respondent, v. City of Elmira, 
appellant.——Judgment affirmed with costs—George 
W. Nichols et al., respondents, v. N. Y. C. & H. R. Co., 
appellant. 
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CURRENT TOPICS. 
HE case of Eno illustrates the defects of our 
extradition laws. It is quite exasperating to a 
large part of the community that a criminal, guilty 
of so heinous an offense as he is accused of, may 
escape by crossing into Canada, and may live there 
in open luxury, almost within sight and hearing 
of those whom he has defrauded, and laugh at the 
laws. To be sure, our contemporary, the American 
Law Review, would insist that to be compelled to 
live in Canada is a sufficient punishment for the 
gravest offenses, but we do not think so. It would 
be well to have our treaties revised, especially our 
treaties with next-door neighbors, and to have them 
enlarged so as to comprehend many more offenses 
than are now covered by them. The advance of 
“civilization” seems to have made possible some 
new crimes, undreamed of forty years ago, and just 
as worthy of relegation to the offended community 
for punishment as those now recognized. Even 
some old and familiar crimes might well be added 
to the list of those for which extradition will lie. 
It is worth while for sovereign nations to refuse to 
become asylums and Alsatias for each other's 
criminals. 


We have looked with some curiosity to see what 
the southern legal press would say of the suicide of 
Judge Reid of Kentucky. The Virginia Law Journal 
says: ‘The dastardly assault upon Judge Reid of 
Kentucky, by the disappointed lawyer, Cornelison, 
has ended in the saddest of tragedies. That the 
unfortunate victim showed a lack of physical cour- 
age throughout the affair cannot be denied, but 
from a moral point of view he had taken a brave 
stand, which the result proves he had not the moral 
courage to maintain. That he was not sustained in 
this position by the sentiment of the community 
does not signify, so far as his conduct and example 
are concerned. With his position, and his con- 
ceded ability and worth, the opportunity, which he 
had apparently embraced, might have been turned 
to lasting account for good in the community. As 
it is, its teachings must now be all the other way, 
unless, indeed, they are happily counteracted by 
the tirade in which the ALtBAny Law JourNnaL 
takes occasion to indulge against what it calls the 
‘blue-grass chivalry of Kentucky.’ De mortuis nil 
nisi bonum is an excellent maxim, bat there is an- 
other and a better: Fiat justitia, ruat calum. It is 
doubtless the very perfection of logic and good 
morals (when one is ‘civilized’ up to the point) to 
condemn and vilify the whole people of a State be- 
cause an unfortunate individual, under a terrible 
ordeal, has shown that he lacks both physical and 
moral courage. Dreadful as it would be for a man 
of character and worth to slay his ruffianly assailant 
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in the act of a degrading assault, it must be in- 
finitely worse, in any possible aspect, for him to 
take his own life instead, while the ruffian goes 
free.” We certainly have not ‘‘condemned and 
vilified a whole people,” for there unquestionably 
are a good many people in Kentucky who did not 
approve the clamor which would have driven Judge 
Reid to murder, and did drive him to suicide. We 
do not agree with the Journal in thinking that a 
man who has the moral courage to refrain from re- 
vengeful murder is to be condemned for a lack of 
physical courage. We do agree with the Journal 
that it is a pity that Judge Reid had not the moral 
courage to adhere to the stand he so bravely took, 
but it is easy to criticize the martyr at the stake for 
giving way to unmanly lamentation. We should 
not have blamed Judge Reid for killing his assail- 
ant ‘‘in the act,” but we should have blamed him 
for seeking him out afterward and killing him — 
that would be murder. It is an appalling state of 
affairs when a judge feels that he is driven by force 
of public sentiment to commit a murder, and rather 
than do it takes his own life. Our cool northern 
communities cannot understand it. Nobody at the 
north ever blamed Charles Sumner for not seeking 
out and killing his assailant, Brooks. Nobody at 
the north ever accused him of want of physical 
courage, and yet he could not have lived peaceably 
in Kentucky afterward. But backed by public 
sentiment Charles Sumner lived a long life of use- 
fulness and honor, much more admirable and excel- 
lent than if he had gone out with a bludgeon and 
slain the cur that bit him. The trouble with Ken- 
tucky is that she has no admiration for moral courage. 
Physical courage is her ideal, and unless at the de- 
mand of any drunken, angry or fanatical ruffian, a 
man of scholarly and quiet pursuits, absorbed in an 
orderly occupation, and unused to deadly weapons, 
is willing to sally out and kill or be killed —at all , 
events to risk his precious and useful life against 
the accursed and hellish spirit of his assailant — he 
is there deemed a coward, and is forthwith ostra- 
cised. We would that lawyers and legal journal- 
ists would raise their voices in protest against this 
spirit of barbarity. Undoubtedly it is easy and 
safe for us to do so, and perhaps it would not be 
easy or safe for us to do so if we lived in the com- 
munity where this spirit rules. We are glad that 
we live where judges are not bound to vindicate 
their judicial opinions and their own ‘‘ courage” 
with shot-guns. And once more we ask, what is 
going to be done with Judge Reid’s assailant? Will 
he still be recognized as a good citizen and reputa- 
ble lawyer, or will he be disbarred and punished 
like the criminal he is? Will the perpetrator of 
this ‘‘ dastardly assault ” be punished, or will he be 
rather admired as a sensitive and _lion-hearted 
person? The Kentucky courts and lawyers owe 
something to themselves on this score. 


The Solicitors’ Journal thus makes merry over the 
occasion of the late decision of the United States 
Supreme Court on the question of copyright in pho- 
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tographs, arising in the Sarony case: “Since Mr. 
Oscar Wilde’s career on the other side of the Atlan- 
tic terminated, and he returned over that: ‘ disap- 
pointing ocean,’ the Supreme Court of the United 
States has been exercised with a troublesome and 
important case, arising from the desire of the trans- 
atlantic artists to preserve for their sorrowing coun- 
trymen the likeness of the classic form they have 
lost.” 





Lord Coleridge, it is said, is about to publish a 
volume of reminiscences of America. This will be 
eagerly looked for by our people, especially by our 
lawyers. We have had all sorts of British tourists 
in this country. A few among them have been 
either wise, or temperate, or agreeable persons, but 
until Lord Coleridge’s advent we have never found 
the combination of these three qualities in one person, 
He certainly never flattered us, and yet he did not 
seem to go on the principle that nothing good 
should be said of anybody until he is dead. It will 
be refreshing to get this view by an Englishman 
equally removed from the cynical idealism of Mr. 
Matthew Arnold, and the professional gush of Mr. 
Henry Irving, to mention two of our most recent 
and accomplished visitors and critics. Other things 
being equal, we also prefer the views of an observer 
who does not visit us to make money. 


In England several very singular cases have re- 
cently occupied the courts. In Wood v. Bower, the 
plaintiff sued a surgeon for negligence, in allowing 
him to suck a tube during the operation of tracheo- 
tomy on his child for diptheria, without warning 
him of the danger, whereby the father contracted 
diptheria. The defendant had a verdict. In 
Lusher v. Lusher, the defendant was enjoined from 
beating carpets within nine feet of a neighbor's 
premises. Lord Greville was excused from taking 
possession and paying rent for premises because the 
occupant’s child was ill with measles. In another 
case a man was held liable for injury done by his 
cat to his neighbor’s chickens. 


In this country three singular claims of negli- 
gence against railroads have been recently ad- 
judged. In Western Maryland Ry. Co. v. Stanley, 
61 Md. 266, a passenger sitting close to the open 
front door of a crowded car, when passing through 
a tunnel, attempted to shut the door while the car 
was in total darkness, in order to keep out the 
smoke and cinders, and in doing so his arm was 
driven through the glass, and severely cut. The 
questions of negligence and contributory negligence 
were submitted to the jury, and a verdict for the 
plaintiff was sustained. In Galveston, ete., R. Co. v. 
Davidson, Texas Supreme Court, it was held that a 
passenger who unnecessarily placed his hand on the 
frame work of the open car door, and was injured 
by the porter’s closing the door upon it, was reme- 
diless. In Nunn v. Georgia R. Co., Georgia Su- 
preme Court, it was held that the omission of the 





conductor to wake a sleepy passenger, in accordance 
with his promise, whereby he was carried past his 
destination, gave no cause of action against the 
company. 


A correspondent calls our attention to the fact 
that our Legislature have changed the rule laid 
down in Ballard v. Burgett, 40 N. Y. 814, by chap- 
ter 315 of the Laws of 1884. The doctrine of that 
case was that a bona jide purchaser of personal prop 
erty, other than commercial paper, although from 
one who has possession, acquires no better title 
than that of his vendor. This legislation settles 
what has been thought to be rather doubtful in this 
State, although the doctrine of Ballard v. Burgett is 
the almost universal doctrine in this country. See 
24 Alb. L. J. 264; Lewis v. McCabe, 49 Conn. 140; 
8S. C., 44 Am. Rep. 217; Sumner v. Woods, 67 Ala. 
139; S. C., 42 Am. Rep. 104, and note, 105; Stadt- 
Jield v. Huntsman, 92 Penn, St. 55; S. C., 37 Am. 
Rep. 661, end note, 664. 


——_—_.—————— 


NOTES OF CASES. 





N Russell v . Western Union Telegraph Co., Supreme 
Court of Dakota, May 12, 1884, 19 N. W. Rep. 
408, it was held that in an action of damages against 
a telegraph company for failure to transmit a de- 
spatch announcing the death and funeral of a sis- 
ter of the person addressed, he could recover 
nothing for injury to the feelings in being prevented 
from attending the funeral. The court said: ‘The 
counsel for the appellant contends that this neglect 
of defendant to perform its duty was a tort for 
which damages, such as are claimed, could be re- 
covered, but we think this position untenable. The 
complaint alleges a contract, and a violation of said 
contract as the gist of the action, and it must be so 
regarded, and cannot be converted into a tort by 
any rule of law known to the court. No case can 
be found where a person has been allowed to re- 
cover damages for a shock, injury or outrage to 
the feelings and sensibilities, arising and caused by 
the breach of a contract, except it is a marriage 
contract. Such damages can only enter into and 
become a part of the recovery when the plaintiff 
has sustained, by the negligence or willful act of 
another, some corporal or personal injury; they 
never can be recovered independently and alone, 
and if recoverable at all, only in actions of tort. 
Masters v. Warren, 27 Conn. 293; Stewart v. Ripon, 
88 Wis. 584. This would be the law without any 
statute on the subject, but the statute steps in and 
provides for a case of this kind, and says that 
‘every. person whose message is refused or post- 
poned, contrary to the provisions of this chapter, is 
entitled to recover from the carrier his actual dam- 
ages, and fifty dollars in addition thereto.’ Civil 
Code, § 1287. It would seem that the intent of 
this statute was to fix the right of parties in such 
cases, and it is doubtless exclusive of all other 
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modes of procedure. In this case the complaint 
might be sustained if there was any claim for ac- 
tual damages that the plaintiff is entitled to re- 
cover, and under this statute, if he had made such 
a claim,he could recover nominal damages, although 
no actual damages were proved, and the fifty dol- 
lars additional, the latter being exclusive of all 
damages not actual; but as no damages are claimed, 
except something the plaintiff is not entitled to, 
the complaint does not state a cause of action.” 
This is in harmony with Gulf, etc., Ry. Co. v. Levy, 
59 Tex. 563; 28 Alb. L. J. 192. 


In Chamberlain v. Church, Rhode Island Supreme 
Court, March 1, 1884, it was decided that a statute 
of Virginia, forbidding non-residents to catch fish 
for the manufacture of manure and oil, and to man- 
ufacture manure and oil from fish caught within the 
waters of that State, is not in violation of the Fed- 
eral Constitution as to the rights of citizenship. 
The court said: ‘‘Is the right to take fish, and to 
manufacture oil therefrom a right of citizenship 
which is included in this provision of the Constitu- 
tion? In Corfield v. Coryell, 4 Wash. C. C. 371, the 
question now before the court was presented. A 
law of New Jersey declared: ‘It shall not be law- 
ful for any person who is not at the time an actual 
inhabitant and resident in this State, to rake or 
gather clams, oysters,’ etc., in any of the waters of 
this State. Washington, J., held that the law was 


not unconstitutional, upon the ground that the 
right of fishery is a right of property, and nota 


right of citizenship. The distinction is clear. 
Under colonial charters the right of fishery was 
vested in each colony for the benefit of its own 
people, and was under its own control. This right 
has never been ceded. The Federal government 
has control of navigable waters for the purpose of 
commerce and defense, but the fisheries remain the 
common property of the people of the State. This 
question is also thus decided in State v. Medbury, 3 
R. I. 188. That case sustained the constitutionality 
of our own law, which provided that no person 
should take shell fish from the shores or waters of 
this State, ‘uuless he be an inhabitant thereof and 
domiciled therein.’ The rights which pertain to 
citizenship are of a notably different character; e. 7., 
the right to transact business in other States. Ward 
v. Maryland, 12 Wall. 418. The right of acquir- 
ing and conveying property; of suing in cou.us; of 
protection by law; of freedom from discrimiaating 
taxes and burdens, and the like. Campbell v. Mor- 
ris, 8 Har. & McH. 535, 554; Ward v. Morris, 4 id. 
330, 341, and cases referred to above. The provis- 
ion relating to the manufacture of fish oil and ma- 
nure in this statute might, if it stood alone, come 
within the doctrine of Ward v, Margland, as to re- 
strictions upon trade and business. But it does 
not. It is a part of the same section which forbids 
the taking of fish for the purpose of grinding into 
oil or manure, and is in aid of the latter provision 
to prevent its evasion. It only forbids the grind- 





ing of fish taken in the waters of the State. The 
object of the law is not to deprive citizens of other 
States of the right to do business in Virginia, but 
to protect the fisheries from depletion. The statute 
is evidently directed against the conversion of fish 
into merchandise, to be sent abroad for. other uses 
than food. For their own agriculture it may be 
necessary to allow citizens to take fish for manure. 
Indeed this very section gives to non-residents own- 
ing lands in the State the same rights as residents 
to take and grind fish ‘for improving and manur- 
ing their said lands.’ To allow others, however, to 
engage in that business, to scatter its products, 
would be quite a different thing.” 


In Lewin v. Johnson, to appear in 82 Hun, 408, it 
was held that it is no defense to an action for the 
purchase-price of whisky, that the purchaser, an 
innkeeper, having no license, intended to sell the 
same by the glass in violation of the excise law, 
and that the seller knew that he had no license, 
and intended so to sell the whisky purchased. The 
court said: ‘*The question presented is whether 
the prior knowledge by a vendor of merchandise 
that the purchaser intends to make an unlawful use 
of the articles sold will prevent a recovery of the 
purchase-price. It is now well settled by the au- 
thorities in this State that it will not. The precise 
question was presented and decided in Tracy v. 
Talmage, 14 N. Y. 162, where the court laid down 
this proposition: ‘That it is no defense to an ac- 
tion brought to recover the price of goods sold that 
the vendor knew that they were bought for an ille- 
gal purpose, provided it is not made a part of 
the contract that they shall be used for that pur- 
pose, and provided also that the vendor has 
done nothing in aid or furtherance of the unlawful 
design. * * * JT think it clear in reason, as 
well as upon authority, that in a case like this, 
where the sale is not necessarily per se a violation of 
law, unless the unlawful purpose enters into and 
forms a part of the contract of sale the vendee can- 
not set up his own illegal intent in bar of an action 
for the purchase-money.’ This statement of the 
law remains undisturbed and unquestioned, and 
has been frequently referred to since by the same 
court with approval. In Arnott v. Pittston and El- 
mira Coal Co., 68 N. Y. 558; 8. C., 28 Am. Rep. 
190, the rule of law on the question before us was 
stated to be the same as laid down in Tracy v. Tal- 
mage, and substantially in the same language, to 
wit: ‘A vendor of goods may recover for their 
price, notwithstanding that he knows that the ven- 
dee intends an improper use of them, so long as he 
does nothing to aid in such improper use, or in the 
illegal plan of the purchaser.’ An English case, 
Hodgson v. Temple, 5 Taunt. 181, directly in point, 
may be cited, which gives the law in England on 
the same question. In this case a buyer of spiritu- 
ous liquors was known to be carrying on a rectify- 
ing distillery and a liquor shop at the same time, 
contrary to law. The vendors of the spirits were 
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allowed to recover the price. Sir James Mansfield 
said: ‘The merely selling goods, knowing that the 
buyer will make an illegal use of them, is not suffi- 
cient to deprive the vendor of his just right of pay- 
ment, but to effect that it is necessary that the ven- 
dor should be a sharer in the illegal transaction.’ 
In other English cases the same rule of law is 
stated, some of them being cited and commented 
upon and approved in Tracy v. Talmage, supra- 
The learned counsel for the defendant cites us to 
the cases of Hull v. Ruggles, 56 N. Y. 424, and Ar- 
nott v. Pittston and Elmira Coal Company, 68 id. 558; 
8. C., 23 Am. Rep. 190, in support of his position, 
that the sellers are particeps criminis with the pur- 
chaser in his illegal purpose and transactions. On 
a careful examination of these cases it will be ob- 
served that in each instance the suit was to recover 
the contract price of goods sold, the court holding 
that the contract in terms was to do an unlawful 
and illegal act. The court at the same time remark- 
ing that the cases were distinguishable from Tracy 
v. Talmage, and the law as there stated approved.” 
See Brunswick v. Valleau, 50 Iowa, 120; 8. C., 32 
Am. Rep. 119, and note, 122; Wallace v. Lark, 12 
8. C. 576; S.C., 32 Am. Rep. 516; Henderson v. 
Waggoner, 2 Lea, 133; 8. C., 31 Am. Rep. 591. 


—_——_¢—____—. 


THE PRESUMPTION OF DEATH—IyI. 

Rute VI. An “ absentee’’ within Rule V is one who 
has left his residence, home or domicil, either tempora- 
rily (intending to return) or permanently (intending to 
establish a fixed residence, home or domicil elsewhere.(a) 
Where the removal is temporary, absence alone, without 
being heard of, is sufficient to raise the presumption of 
death within Rule V. But where it is permanent, with- 
out intention to return, the presumption does not arise 
until inquiry has been made at the fixed residence, home 
or domicil.(1) (b) 

ILLUSTRATIONS. 


(A.) 


1. E. was married to C. in 1847, and lived with him 
for three years in L., when, on account of his dissipa- 
ted habits, she left him, and went to live in another 
place. Here, in 1861, she was married to T., believing 
C. to be dead. C. turned out to be living. Held, that 
there was no presumption that C. was dead when T. 
married her, and he was guilty of adultery. (2) 

2. E was married to S. in New Jersey in 1848. In 
1853 she left him, and went to reside in California. In 
a suit in California in 1868 she testifies that she has not 
heard of S. since 1850. There is no presumption that 
S. was dead in 1864.(3) 

3. The question is, whether A. is alive. It is proved 
that A. has not been heard of in H. for twenty years. 
There is no evidence that A. ever established his resi- 
dence in H. There is no presumption that A. is 
dead. (4) 

4. A. died in Missouri in 1803. Her son J. was at 
the time residing in Louisiana. Nothing has been 





(1) Wentworth v. Wentworth, 71 Me. 73 (1880); Bailey v. 
Bailey, 36 Mich. 185 (1877); Brown v. Jewett, 18 N. H. 230 
(1846). 

(2) Com. vy. Thompson, 11 Allen, 25 (1865) . 

(8) Garnwood v. Hastings, 38 Cal. 229 (1869). 

(@) Stinohfield v, Emerson, 52 Me. 465 (1864). 





heard in Missouri of J. for over seven years. There is 
no presumption from this that J. is dead.(5) 

Incase 1 the trial judge instructed the jury that 
when a wife departs from her husband and remains 
absent and distant from him, without knowledge or 
inquiry respecting him, no presumption of his death 
arises from the fact that she had not heard from him 
for seven years which would justify her in marrying 
and cohabiting with another man, and justify another 
man in marrying and cohabiting with her. In the Su- 
preme Court this was affirmed. ‘The most favorable 
view,”’ said Dewey, J., ‘“‘in which this defense 
could be sustained was that stated in the former opin- 
ion that if it appeared that the husband had absented 
himself from his wife and remained absent for 
the space of seven years together, a man who should, 
under the existence of such circumstances, and not 
knowing her husband to have been living within that 
time, in good faith and in the belief that she had no 
husband intermarrying with her and cohabit with her 
as his wife, would not by such act be criminally pun- 
ishable for adultery, although it should subsequently 
appear that the former husband was stillliving. But 
the case is wanting in one of the essential facts stated 
as the foundation fora right to presume the death of 
her husband. It is only to the person who leaves his 
home or place of residence, and is gone more than 
seven years and not heard of, that this presumption is 
applicable. Here the wife went away, and the hus- 
band, for aught that appears, remained at Lawrence, 
or in the vicinity. * * * Wesee no sufficient ground 
for any presumption of the death of the husband upon 
which the wife of C. or the defendant could properly 
have acted. The Superior Court very correctly marked 
the distinction. 

In case 2it was said: ‘“‘A person who is shown to 
have been absent from the State or place of his resi- 
dence for a period of seven years without any intelli- 
gence having been received from him by his family, 
acquaintances or others who continue in the imme- 
diate neighborhood of such residence, is presumed to 
be dead. Such absence must be shown to have been from 
his last known place of residence. In this case no such 
proof is made. It is not shown that Ebenezer Sooy 
ever acquired a residence in this State; for aught that 
appears, his residence muy have been in the State of 
New Jersey since his marriage in 1848. The witness, 
Eliza 8S. Kinsey, who was married to Sooy in New Jer- 
sey in 1848, by her own testimony, is found residing in 
San Francisco, Cal., as early as 1853, five years after her 
marriage with Sooy, under an assumed name, since 
which time she has taken several other names, but so 
far as shown at no time has she recognized the name 
of Sooy. Her own testimony raises a very strong 
probability that since coming to California she endeav- 
ored to evade and conceal herself from her first hus- 
band Sooy. Under such circumstances I do not think 
a presumption of Sooy’s death can properly arise from 
her simple statement that she has not seen or heard 
from him for seventeen years.”’ 

(B.) 

1. In 1813 C. left her residence in N. Y. and went to 
reside in B. She was heard of in 1820 through letters 
received from her written from B. There was no pre- 
sumption that she was dead in 1828from the fact alone 
that her relatives in N.Y. had not beard from her 
after 1820.(6) 


(5) McKee v. Copelin, 2 Cent. L. J. 813 (1875). ‘‘ Although 
persons absenting themselves beyond sea or elsewhere for 
seven years successively are to be presumed dead, yet as 
Imlay has not been proven to have so absented himself from 
the country of his residence, his death ought not in the pres- 
ent contest to be presumed.” Spurr v.Trimble, 1 A, K. Marsh. 
279 (1818). 

(6) McCartee vy. Camel, 1 Barb. Ch. 463 (1846). 
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2. In 1840 Tremmer met his family at Salt Lake City 
from Kentucky. The fact that they have not since 
been heard from in Kentucky for twenty-five years does 
not raise a presumption that they are dead.(7) 

3. A. left England in 1829 to reside in America. In 
June, 1831, his brother-in-law received a letter from a 
stranger in New York soliciting aid for A., and stating 
that he had changed his name to B. Three months 
later A.’s wife sent a letter to A., addressed to B., but 
the person to whom it was intrusted could not find 
him. He was not heard of any more, and no subse- 
quent inquiries were made. There is no presumption 
that A. died in 1838.(8) 

Even when a person whose existence is in question 
has remained beyond sea for seven years, it was said 
in case Lif he hada known and fixed residence ina 
foreign country when he was last heard from, he ought 
not in justice to be presumed dead without some evi- 
dence of inquiries having been made for him at such 
known place of residence without success. For the 
average duration of life of persons under sixty years 
of age is more than twice seven years, and in the pres- 
ent state of society in this and other commercial coun- 
tries no presumption of the death of an individual 
does in fact arise from the mere circumstance that he 
has fixed his domicil abroad,and has not been heard of 
at the place of his birth or of ‘his original residence for 
more than seven years. 

In case 3 the vice-chancellor said that unless it was 
proved or admitted that no further information of A. 
could be obtained, he could not presume A. dead. 
Nothing had been shown to have been done in the way 
of effectual inquiry. 


Rute VII. ‘ Persons who would naturally have heard 
of him”’ within Rule V is not confined to a particular 
class; they may be relatives or strangers.(9) 


ILLUSTRATION. 


1. The question is whether A., who went from Mas- 
sachusetts to California in 1850, is living in 1860. Evi- 
dence that various persons—not relatives of his—had 
heard from him in 1856 is admisgible.(10) 

In caselit was said that there is norule of law 
which confines such intelligence to any particular class 
of persons. It is not a question of pedigree. “If the 
demandant’s husband had been heard of as living 
within seven years, though by persons not members of 
his family, it would certainly affect the presumption 
upon which she relied.”’ 





(7) Grey v. McDowell, 6 Bush, 482 (1869). 

(8) Re Creed, 1 Drewry, 235 (1852): But the rule is different 
where by statute “a person absent for seven years is pre- 
sumed to be dead.’’ Absence for the time without proof of 
inquiry is sufficient prima facie evidence. Smith vy. Smith, 5 
N. J. Eq. 484 (1846); and see Osborn v. Allen, 26 N. J. L. 388 
(1857); Wambaugh v. Schenck, 2 N. J. L. 167 (1807). 

(9) Wentworth v. Wentworth, 71 Me. 73 (1880): Bailey v. 
Bailey, 36 Mich. 185 (1877). 


(10) Flynn v. Coffee, 12 Allen, 133 (1866); Doe v. Deakin, 4 B. 
& Ald. 433 (1821). In Clarke v. Cummings, 5 Barb. 353 (1849), 
it was said: ‘* What is a reasonable search and inquiry for the 
lives upon the continuance of which the estate of the defend- 
ant in this case was made by the terms of the lease to depend, 
is a mixed question of law and fact to be determined upon the 
particular circumstances of the case. What would be reason- 
able in one case might not be in another. I am of the opinion 
that the circumstances may be such as to render an inquiry of 
the tenant only areasonable inquiry. If it were proved that 
the tenant were the only relation of the person whose life was 
in question living in the vicinity of the lands, then an inquiry 
of the tenant would be enough;”’and see Gilleland v, Martin, 
3 McLean, 490 (1844). 





Rute VIII. ‘‘ Not been heard of ” within Rule V, 
means that none of the‘ persons” referred toin Rule 
VIZ, has heard any thing about him which should or 
would raise a reasonable doubt in his or her mind that 
he really was no more. 


ILLUSTRATIONS. 

1. The life of N. being insured in a life insurance 
company, an action was brought on the policy in 1874, 
and the question was whether N. was then dead. He 
had left hishome in England for Australia in 1867, 
and had not been heard of or seen by any one since, 
except as follows: A niece of his, one Mrs. C., being 
in Melbourne in January, 1872, sawa man on the 
street whom she believed to be her uncle N., but he 
was lost in the passing crowd, and she was not able to 
speak to him. She wrote of this to her mother and on 
returning to England spoke of it to the relatives, but 
they all thought her mistaken. Held, that if the evi- 
dence of Mrs. C. was believed, N. bad been “ heard 
of’’ within the seven years; but if 1t was not believed, 
on reasonable ground, then N. had not ‘*been heard 
of” within the rule.(11) 

In case 1 the trial judge, after telling the jury, that 
not being ‘‘ heard of”’ meant that no member of the 
family had heard any thing about him which might 
raise areasonable doubt in their minds, whether he 
was dead, added: ‘You cannot say that a man has 
never been heard of, when in the first place one of his 
nearest relations comes and says she saw him alive 
and well within three years; still less can you say that 
he has never been heard of, when every member of 
the family states that they heard that which is now 
stated.”? On appeal this was held error. ‘The direc- 
tion,” said Lord Chancellor Hatterly, ‘seems to me 
to come to this: In the first place, if the jury- 
men believed Mrs. C.’s assertion to be correct, 
and thought she had seen him alive and well, of course 
that ends ‘the case. But then he adds: ‘Still less 
can yOu say that he has never been heard of when 
every member of the family states that they heard 
that which is now stated.’ Now as far as that ex- 
tends, if it remained there, there would have been 
great reason for the jurymen to infer from that direc- 
tion that it would be impossible for them whatever 
might be the value of Mrs. C.’s evidence, to consider 
the presumption as arising when every member of the 
family had heard what she said, because, be it true, or 
be it not true, the fact of their having heard it would 
prevent the assumption arising. I think that would 
be the reasonable inference from that language; but I 
think it becomes clearer as you go on, that that would 
be the interpretation that would force itself upon the 
mind of the jury, because what the learned lord 
chief baron goes on to say isthis: ‘You cannot have 
any one called before you saw him die, or saw him 
buried. You have therefore uo direct evidence, ex- 
cept the evidence that he was alive two or three years 
ago; on the other hand you have no evidence whatever 
upon which you could found the presumption that he 
is dead, that is, that he has never been heard of by any 
of his relations for the space of seven years, when you 
find that every one of the relatives has come forward, 
and every one of the relatives heard that he was 
alive.’ Therefore it appears to me that the lord 
chief baron plainly and distinctly directed the jury- 
men that they had no evidence before them at all 
upon which the presumption of law could arise, 
because the presumption of law requires that those re- 
latives should not have heard of him, and you find 
that all those relatives did hear of him. Of course in 
reality that turns upon whether they believed Mrs. C. 


(11) Pruaential Assurance Co, v. Edmonds, 2 App. Cas. 487 
(1877). 
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or not, and whether the relatives having heard of him 
from her, they were bound to accept that as knowl- 
edge and so the presumption of death should be dis- 
posed of. On the other hand, my lords, I apprehend 
that that is not the law at all. That would not be 
sucha hearing as could lead you to a reasonable 
ground, for believing that the man was alive within 
the epoch. I apprehend, my lords, that the jurymen 
are not here directed, as itappears to me they ought 
to have been, that the evidence given by the members 
of the family as to not having heard of him was fit to 
found the presumption upon if they came to the con- 
clusion that Mrs. C.’s story was not to be believed. On 
the contrary, it seems to have been laid down in clear 
and precise terms, that if every member of the family 
has heard of him, whether by a credible story or not, 
then there is a probability of his being alive, and the 
presumption of death would not arise.”’ 

And Lord Blackburn in the same case added: ‘‘ The 
plaintiff had failed in proving the actual death of 
Robert Nutt, and then he relied upon the rule of law 
which is generally laid down in something like these 
terms: If aman has not been heard of for seven 
years, that raises the presumption that he is dead. It 
is generally so enunciated. I do not say that that is 
the correct way of ennunciating it, but J think it may 
be fairly enough put in those words for this purpose. I 
think having regard both tothe reason of the thing 
and the decisions, we must take ‘not being heard of’ 
in a certain sense. There was seldom or never a man 
who had reached the age of forty with regard to whom 
it would not be easy to call scores of people to say, ‘I 
was at school with him, 1 knew him perfectly well, 
and I have not heard of him for the last seven years.’ 
But that would not be enough to raise a presumption 
that he was dead, because if ever so much alive, those 
people might not have heard of him. My lords, it ap- 
pears from the case of Doe v. Andrew, (12) that it is 
necessary, in order to raise the presumption, that there 
should have been an inquiry and search made for the 
man amongst those who, if he was alive, would be 
likely to hearof him. Perhaps it is not quite an 
analogy, but it is something like the case of a search 
for documents; before you are allowed to give second- 
ary evidence of a document, you must search the 
places where the document would in the natural 
course of things be, if it were still in existence; and 
having proved that you have done that, you may then 
give your secondary evidence. In like manner, in 
order to raise a presumption that a man is dead from 
his not having been heard of for seven years, you 
must inquire amongst those, who if he was alive, 
would be likely to hear of him, and see whether or no 
there bas been such an absence of hearing as would 
raise the presumption that he was dead. In this case 
the plaintiff undertook todo that, and called first a 
witness who said so, but afterward said that he ‘had 
heard a report that a Mrs. ©. had seen him’ in 
Australia, but that he did not believe it. Lam in- 
clined to think that having hearda report would 
hardly be such a matter as would prevent the fact of 
the witness saying he had not heard of him being evi- 
dence as farasit went. * * * 

‘* Supposing the jurymen had found, as a fact, that 
they thought she was mistaken, would or would not 
the grounds have existed upon which the presump- 
tion froma seven years’ absence would arise that the 
man not heard of was dead? I think certainly they 
would. Itseemsto me that when she said, ‘I have 
seen the man in the streets of Melbourne,’ it upset the 
presumption arising from the relatives, including her- 
self, never having seen or heard of him, and it turned 
the onus the other way. It was possible however that 





(12) 15 Q. B. 751. 





it might have been proved that the man she saw was 
not Robert Nutt, but somebody else. If that had 
been proved, it would have left the matter just as if 
she had never made that statement. When she said 
she thought she had seen him, and all the others had 
heard it from her, although that unexplained and un- 
contradicted statement affected the onus, yet as soon 
as it was made out by satisfactory evidence that she 
was mistaken, the hearing from her was gone, and the 
presumption would remain as it was before. Now, my 
lords, of course it is essential for the purpose of saying 
whether the proper direction was given by the judge 
or not to see what the proper direction would have 
been, and then to see if that which would have been 
the proper direction was given to the jury—I think 
jurymen who were not lawyers—nay, I think many 
lawyers themselves, would be under the impression 
that the commonly enunciated rule about a man’s 
not being heard of for seven years, would mean that 
there has not been a physical hearing of him, and that 
if the relatives had been told of something which hap- 
pened within the seven years, from which they be- 
lieved that he was alive, that would be a hearing of 
him, and that would put an end tothe presumption, 
though it might be proved that the information so 
brought to the relatives was positively untrue. I can- 
not think that but they might think it. They 
might imagine that the rule of law was absolute and 
positive, that hearing was enough. If that be so, I 
take it, I take it that it is clear that the Lord Chief 
Baron ought to have given them adirection that in 
the event of their coming to the conclusion, whether 
rightly or wrongly, that Mrs. C. was mistaken when 
she said she saw her uncle, and that she did not see 
him, then there was an absence of ground for believ- 
ing that he was alive within the seven years, the 
period sufficient to raise the presumption. * * * 
Now what are the jurymen told? They are told, ‘not 
being heard of, means this, that no member of the 
family has heard any thing about him which might 
raise a reasonable doubt in their minds whether he 
must have been no more.’ I do not think that in the 
circumstances that is strictly correct, because I think, 
though it might raise a reasonable doubt, which 
would of course shift the presumption, yet the facts 
might be made clear the other way, and it might be 
shown that the reasonable doubt was not well founded 
as in this supposed case. If a respectable person came 
and said, your brother, whom you think to be dead is 
alive; Isaw him and spoke to him yesterday; every 
one must feel that that would raise areasonable doubt, 
and that, if undisputed, it would put an end to the 
seven years’ presumption. But supposing the other 
side should be able to call witnesses to satisfy the jury 
that the person who thought that he had seen him was 
quite mistaken, was deceived, the relatives having 
previously believed that the man, who had told them he 
had seen the brother, was telling them the truth, could 
it be said, after it was proved that the man who told 
them that had been cheated into the belief that he had 
seen the brother, could it be said that that evidence, 
so explained, put an end to the presumption arising at 
the end of seven years? I apprehend not; yet the 
wording of the lord chief baron in the first line 
might have led the jury to think so; and I must ac- 
knowledge that when I read the whole through, I 
think it did lead the jury to think so, whether so 
meant or not. * * * Ihave already said that ver- 
bal criticism ought not to be applied ina case like 
this; but looking at the particular circumstances be- 
fore them, and the particular contention of the plaint- 
iff's counsel, as set out in the bill of exceptions, I can- 
not help thinking that that would be understood by 
the jury tomean: If Robert Nutt has been heard of, 
no matter how or where, and even you are satisfied 
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that the hearing was founded upon a mistake, that 
mere fact of hearing is enough. That I think would 
bea misdirection. * * * The learned chief baron 
says: There is no evidence; had he said—unless you 
think that the young woman’s recognition was mis- 
taken, there is no evidence which would raise the pre- 
sumption; but if it is proved affirmatively to your 
minds that she was mistaken, there is evidence which 
would raise the presumption; had he said that,it would 
have been all right. 


Rute IX. The absentee’s “residence, home or domi- 
cil,” within Rule VI refers to that place which he first 
departed from, and does not include pluces where he may 
have afterward resided or visited. 


ILLUSTRATIONS. 

1. In 1843 C., who resided with his wife and family 
in H., left there, leaving his wife and family behind. 
Letters were received from him from parts of Illinois 
until 1849, since when he was never heard of. The 
presumption was that C. died in 1856.(13) 

It was argued in case 1, that before the presumption 
could arise, the party must be proved to be absent 
from his last residence or place of abode for seven 
years. But it was answered by the court that if this 
were so, the longer he was absent the stronger would 
be the proof that he had changed his domicil, and 
therefore the proof that he was absent from home 
would be diminished. The cases do not sustain the 
distinction contended for nor does it rest on asound 
aud logical foundation. 

JOHN D. LAWSON. 


St. Louis, Mo. 
__~———— 


COACHES OCCUPYING STREET—ORDINANCE 
ALLOWING, ILLEGAL, 


OHIO SUPREME COURT, JANUARY TERM, 1883.* 


BRANAHAN VY. HOTEL CoMPANyY. 

Under authority of an ordinance of the city of Cincinnati, B., 
and others, who were the owners and drivers of hackney 
coaches, used and occupied the side of the public street on 
which the plaintiff's store-rooms fronted, as a hackney 
coach stand, in such manner and so constantly, as to con- 
stitute an unlawful interference with the use and enjoy- 
ment of plaintiff's premises, and so as to render access to 
the store rooms of the plaintiff impossible. Held, that 
such grant was without authority of law, and constitutes 
no justification for obstructing the plaintiff's right of ac- 
cess to the street. 

| om for leave to file a petition in error to the 

J District Court of Hamilton county. 


The Cincinnati Hotel Company is the perpetual les- 
see of a lot one hundred and seventy-eight feet on 
Fourth street,Cincinnati,and two hundred feet deep on 
Central avenue, on which there isa large and costly 
building used partly for hotel purposes, and partly 
rented out as store rooms. That part of said building 
fronting on Fourth street is knownas the Grand 
Hotel. On the side fronting on Central avenue there 
isan entrance to the hotel, and seven store-rooms 
rented and occupied separately from the hotel. Ac- 
cess to these store-rooms and to the side entrance of 
the hotel is from Central avenue. 

The plaintiffs in error are the owners and drivers of 
hackney coaches, and under an ordinance passed by 
the city council, have appropriated and occupy as a 
stand for their coaches, the side of Central avenue, 
between Fourth and Third streets, next to plaintiff's 
property. The hotel company commenced an action 
to enjoin such use, on the ground that such use and 


(13) Winship v. Conner, 42 N, H. 344 (1861). 
*To appear in 40 Ohio State Reports. 








occupancy was without authority, and materially in- 
jured the property of plaintiff, and constitute a private 
nuisance. 

In the District Court it was specially found, “ that 
said defendants use and occupy said Central avenue in 
such a manner, that such use and occupation is an un- 
lawful interference with the use and enjoyment of the 
premises by the plaintiff, and so obstructs the street 
and avenue aforesaid as to render access. to the rooms 
occupied and used by the plaintiff's tenants impossi- 
ble; that the defendants are insolvent, and that the 
plaintiff is entitled to the relief prayed for.’’ A per- 
petual injunction was upon hearing granted. 

A motion is now made to review this judgment. 


Campbelt, Bates & Bettman, for motion. 


Paxton & Warrington and M. F. Wilson, contra. 


Jounson, C.J. The finding of the court below, 
that the use of Central avenue from Fourth to Third 
streets as a hack stand, issuch an unlawful interfer- 
ence with the use and occupation of the premises by 
the adjacent owner, the plaintiff, as to obstruct the 
avenue and render access to the store-rooms fronting 
thereon by the plaintiff's tenants impossible, leaves lit- 
tle to be said. 

The owner of lots abutting upon a public street ina 
city or village has'a peculiar interest in the street, 
distinct from the right of the public to use the street. 
It isa private property right in the nature of an in- 
corporeal hereditament attached to his contiguous 
grounds and the erections thereon, without which his 
property would be of comparatively little value. The 
right of access to the street for business purposes is of 
great value. The finding of the court is, that this is 
destroyed. This easement appendent to the abut- 
ting property is a valuable property right of which the 
owner cannot be divested except when taken for pub- 
lic use and after due compensation. 

The city is clothed with power over the streets, and 
is charged with the duty of keeping them open for 
public use and free from nuisance. It may enlarge 
these general public uses without infringing the rights 
of the adjacent owner, but where additional burdens 
are imposed even for a public purpose, which mate- 
rially impair the incidental property right of the lot 
owner, equity will enjoin, until compensation is made. 
Raiiway v. Lawrence, 38 Ohio St. 41; Street Railway v. 
Cumminsville, 14 id. 524; Crawford v. Village of Dela- 
ware, 7 id. 459. This ordinance granted a permanent 
use of the street for mere private uses. As well might 
the city authorize permanent booths or structures for 
the use of dealersin the various articles of trade. 
Having no rent to pay, the occupants could accommo- 
date the public at better rates. 

The supervision and control of the public highways 
ofa city isa public trust, and while additional uses 
may be imposed, not subversive, of, or impairing the 
original use, such as laying down gas and water mains, 
yet the rights of the public to use it as a street, and of 
the adjacent lot owner to enjoy it as the means 
of access to his property, cannot be materially im- 
paired. 

The city has the right to regulate hackney coaches 
(R. S., § 1692), and also the right to appropriate private 
property for the use of the corporation, but it has no 
power to appropriate the easement of an adjacent 
owner to a mere private use. This permanent oc- 
cupancy of the streets cutting off access to plaintiff's 
store-rooms, for the convenience and benefit of a pri- 
vate business, cannot be justified on the plea that the 
public who use hacks are accommodated more readily 
and on better terms. 

The same would doubtless be the case with other 
kinds of business located in the streets. The finding 
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of the court is, that the use complained of deprives the 
owner of all access to his premises. 

Even if, as is suggested, this is in the nature of a 
public use, like a market, the city could not appro- 
priate it to such use without proceeding according to 
law as settled in the cases already cited. 

The doctrine of these cases is just. They rest 
upon a satisfactory foundation. The principle there 
settled is nolonger open to discussion. Whatever 
criticism of that doctrine may be met with in some 
of the States, it has rapidly grown in favor 
and is now generally accepted as the true exposition 
of the rights of the public, and of property owners af- 
fected. 

The following among numerous authorities may be 
cited in support of the principle, that the lot owner 
has property rights in the street in front of his prop- 
erty, which he has the right to have protected. A 
careful examination of these cases will, I think, show 
that while these private rights are generally conceded 
both in England and in all the States, the duubt was 
merely whether this right was property within the 
meaning of the Constitution, which had to be taken 
under the power of eminent domain, or merely gave a 
right of action to the owner for damages. In either 
view the plaintiffs below were entitled to the relief 
sought, it being in the nature of a continuous trespass 
or interference with an easement, and the defendant 
being insolvent. 2 Dill. Mun. Corp., § 656, et seq. ; 
Lyon v. Fishmongers, L. R., 1 App. Cas. 662; 14 Eng. 
Rep. 837; Brayton v. Full River, 113 Mass. 218; 18 Am. 
Rep. 470; Pratt v. Lewis, 39 Mich. 39; State v. Lawrence 
34 N. J. Law, 201; Schulte v. Transp. Co., 50 Cal. 592; 
Fritz v. Hobson, 19 Am. Law Reg. 615n. 

Jfotion overruled. 
—_—__>__—_—_ 


STATUTE CHANGING RATE OF INTEREST—E£F- 
FECT ON PRIOR JUDGMENTS. 
NEW YORK COURT OF APPEALS. APRIL 15, 1884. 
O’ BrrEN v. YOuNG. 

Interest prior to maturity, is payable by virtue of the con- 
tract; thereafter as damages for breach thereof computed 
at the statutory rate. 

A judgment is not a ‘‘ contract or obligation” within the 
meaning of the exception in the act of 1879, ch. 538. 

Judgments recovered prior to 1880 bear interest after January 
1, 1880, at the rate of six per cent. 

Ear, J. By the decided weight of authority in 
this State, where one contracts to pay a principal sum 
ata certain future time, with interest, the interest 
prior to the maturity of the contract is payable by vir- 
tue of the contract, and thereafter as damages for the 
breach of the contract. Macomber v. Dunham, 8 
Wend. 550; United States Bank v. Chapin, 9 id. 471; 
Hamilton v. Van Rensselaer, 43 N. Y. 244; Ritter v. 
Phillips, 53 id. 586; Southern Central R. Co. v. Town of 
Moravia, 61 Barb. 180. And such is the rule laid down 
by the Federal Supreme Court. Brewsler v. Wake- 
field, 22 How. 118; Burnhisel v. Firman, 22 Wall. 170; 
Holden v. Trust Co., 100 U. 8.72. The same authori- 
ties show that after the maturity of such a contract 
the interest is to be computed as damages according to 
the rate prescribed by the law, and not according to 
that prescribed in the contract, if that be more or 
less. 

But when the contract provides that the interest 
shall be ata specified rate until the principal shall be 
paid, then the contract rate governs until payment of 
the principal or until the contract is merged in a judg- 
ment. And where one contracts to pay money on de- 
mand, ‘‘with interest,’ or to pay money generally 
‘** with interest,’’ without specifying time of payment, 





the statutory rate then existing becomes the contract 
rate, and must govern until payment, or at least until 
demand and actual default, as the parties must have 
so intended. Puine v.Caswell, 68 Me. 80; Eaton v. Bois- 
sonnault, 67 id. 540. 

If therefore this judgment, the amount of which is 
by its terms payable with interest, is to be treated as a 
contract—as a bond executed by the defendant at its 
date—then the statutory rate of interest existing at 
the date of the rendition of the judgment is to be 
treated as part of the contract, and must be paid by 
the defendant according to the terms of the con- 
tract, and thus the plaintiffs contention is well 
founded. 

But isa judgment, properly speaking, for the pur- 
poses now in hand, a contract? I think not. The 
most important elements of acontract are wanting. 
There is no aggregutio mentium. The defendant has 
not voluntarily assented. All the authorities assert 
that the existence of parties legally capable of con- 
tracting is essential to every contract, and yet they 
nearly all agree that judgments, entered against luna- 
tics and others incapable in law of contracting, are 
conclusively binding until vacated or reversed. 

In Wyman v. Mitchell, 1 Cow. 316, Sutherland, J., 
said, that ‘‘a judgment isin no sense a contract or 
agreement between the parties.”’ 

In McVoun v. New York Central & Hudson &. R. Co., 
50 N. Y. 176, Allen, J., said, that ‘‘a statute liability 
wants all the elements of a contract, consideration 
and mutuality, as wellas the assent of the party. 
Even a judgment founded upon contract is no con- 
tract.” 

In Bidleson v. Whytel, 3 Bur. 1545-1548, it was held, 
after great deliberation and after consultation with all 
the judges, Lord Mansfield speaking for the court, 
“that a judgment is no contract, nor can be consid- 
ered in the light of a contract for judicium redditur 
in invitum.”’ To the same effect are the following au- 
thorities: Rae v. Hulbert, 17 Il. 572; Todd v.Crumb, 5 
McLean, 172; Smith v. Harrison, 33 Ala. 706; Master- 
son v. Gibson, 56 id. 56; Keith v. Estill, 9 Port. (Ala.) 
669; Larrabee v. Baldwin, 35 Cal. 156; Jn re Kennedy, 
2S. C. (N. 8S.) 226; State of Louisiuna v. Cityof New 
Orleans, 109 U. S. Rep. 285. 

But in some decided cases and in text books, judges 
and jurists have frequently, and as I think, without 
strict accuracy,spoken of judgments as contracts. They 
have been classified as contracts with reference to the 
remedies upon them. In the division of actions into 
actions ex contractu and ex delicto, actions upon judg- 
ments have been assigned to the formerclass. It has 
been said that the law of contracts, in its widest ex- 
tent, may be regarded as including nearly all the law 
which regulates the relations of human life; that con- 
tract is co-ordinate and commensurate with duty; 
that whatever it is the duty of one todo, he may be 
deemed in law to have contracted to do, and that the 
law presumes that every man undertakes to perform 
what reason and justice dictate he should perform. 1 
Pars. on Cont. (6th ed.) 3; 2 Black. Com. 443; 3 id. 
160; Mc Counv. N. Y. C. & H. R. R. Co., supra. Con- 
tracts in this wide sense are said to spring from the 
relations of men to each other and to the society of 
which they are members. Blackstone says: “‘Itisa 
part of the original contract entered into by all man- 
kind who partake to the benefits of society,to submit in 
all points to the municipal Constitutions and local or- 
dinances of that State of which each individual is a 
member.”’ In the wide sense thus spoken of, the con- 
tracts are mere fictions invented mainly for the pur- 
pose of giving and regulating remedies. A man ought 
to pay for services which he accepts, and hence the 
law implies a promise that he will pay for them. A 
man ought to support his helpless children, and hence 
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the law implies a promise that he will doso. Soone 
ought to pay a judgment rendered against him, or a 
penalty which he has by his misconduct incurred, and 
hence the law implies a promise that he will pay. 
There is no more contract to pay the judgment than 
there is to pay the penalty; he has neither promised 
to pay the one nor the other, the promise is a mere 
fiction, and is implied merely for the purpose of the 
remedy. Judgments and penalties are, in the books, 
in some respects, placed upon the same footing; at 
common law both could be sued for in an action ex 
contractu for debt, the action being based upon the 
implied promise to pay, but no one will contend that 
a penalty isa contract, or that one is really under a 
contract liability to pav it. McCoun v. N.Y. C& H. R. 
R. Co., supra. 

Suppose a statute gives a penalty to an aggrieved 
party, with interest, what interest could he recover? 
The interest allowed by law when the penalty accrued, 
if the statutory rate has since been altered? Clearly 
not; he would be entitled to the interest prescribed by 
by law during the time of the defendant's default in 
payment; there would, in sucha case, be no contract 
to pay interest, and the statutory rate of interest at 
the time the penalty accrued would become part of no 
contract. If therefore a subsequent law should change 
the rate of interest, no vested right would be inter- 
fered with, and no contract obligation would be im- 
paired. 

The same principles apply to all implied contracts- 
When one makes a valid agreement to pay interest at 
any stipulated rate for any time, he is bound to pay it, 
and no legislative enactment can release him from his 
obligation; but in all cases where the obligation to pay 
interest is one merely implied by the law or is im- 
posed by law, and there is no contract to pay except 
the fictitious one which the law implies, then the rate 
of interest must at all times be the statutory rate; the 
rate existing at the time the obligation accrued did 
not become part of any contract, and hence the law 
which created the obligation could change or alter it 
for the future without taking away a vested right or 
impairing a contract. 

In the case of all matured contracts which contain 
no provision for interest after they are past due, as I 
have before said, interest is allowed, not by virtue of 
the contract, but as damages for the breach thereof. 
In such cases what would be the effect of a statute de- 
claring that no interest should be recovered? As to 
the interest which had accrued as damages before the 
date of the law, the law could have no effect because 
that had become a vested right of property which 
could not be taken away, but the law could have effect 
as to the subsequent interest, and in stopping that 
from running would impair no contract. A law could 
be passed providing that in all cases of unliquidated 
claims which now draw no interest, interest should 
thereafter be allowed as damages; and thus there is 
ample legislative power in such cases to regulate the 
future rate of interest without invading any constitu- 
tional right. When a man’s obligation to pay interest 
is simply that which the law implies, he discharges 
that obligation by paying what the law exacts. 

This judgment, so far as pertains to the question we 
are now considering, can have no other or greater 
force than if a valid statute had been enacted requir- 
ing the defendant to pay the same sum with interest. 
Under such a statute interest would be computed, not 
at the rate in force when the statute was enacted, but 
according tothe ratein force during the time of de- 
fault in payment. A different rule wonld apply if a 
judgment or statute should require the payment ofa 
given sum with interest at a specified rate, then inter- 
est at the rate specified would form part of the obliga- 
tion to be discharged. 








Here then the defendant did not in fact contract or 
promise to pay this judgment, or the interest thereon. 
The law made it his duty to pay the interest, and im- 
plied a promise that he would payit. That duty is 
discharged by paying such interest as the law, during 
the time of default in paying the principal sum, pre- 
scribed as the legal rate. 

If this judgment had been rendered at the date the 
execution was issued, interest would have been com- 
puted upon the original demand at seven per cent to 
January 1, 1880, and then at the rate of six per cent. 
Shall the plaintiff have a better position because the 
judgment was rendered prior to 1880? 

As no intention can be imputed to the parties in re- 
ference to the clause in the judgment requiring pay- 
ment ‘‘ with interest,’’ we may inquire what inten- 
tion the court had. It is plain that it could have no 
other intention than that the judgment should draw 
the statutory interest until payment. It cannot be 
presumed that thecourt intended that the interest 
should be at the rate at seven per cent if the statutory 
rate should become less. 

That there is no contract obligation to pay the in- 
terest upon judgments which is beyond legislative in- 
terference is shown by legislation in this country and 
in England. Laws have been passed providing that 
all judgments should draw interest, and changing the 
rate of interest upon judgments, and such laws have 
been applied to judgments existing at their date, and 
yet it was never supposed that such laws impaired the 
obligation of contracts. 

It is claimed that the provision in section 1 of the 
act of 1879, which redaced the rate of interest (chap. 
538), saves this judgment from the operation of that 
act. The provision is that ‘‘nothing herein contained 
shall be so construed as to in any way affect any con- 
tract or obligation made before the passage of this 
act.”” The answer to this claim is that here there was 
no contract to pay interest at any given rate. The 
implied contract, as Ihave shown, was to pay such 
interest as the law prescribed, and that contract is not 
affected or interfered with. 

The foregoing was written as my opinion in the case 
of Prouty v. Lake Shore & Michigan Southern R. Co. 
The only difference between that case and this is that 
there the judgment was by its terms payable “ with 
interest.’’ Here the judgment contains no direction 
as to interest. The reasoning of the opinion is appli- 
cable to this case and is therefore ready to justify my 
vote in this. Since writing the opinion we have de- 
cided in the case of Sanders v. Lake Shore & Michigan 
Southern R. Co., 18 Weekly Dig. 160, the law to be 
as laid down in the first paragraph of the opin- 
ion. 

The orders of the General and Special Terms should 
be reversed and the motion granted, without costs 
in either court, the parties having so stipulated. 

ANDREwWs, J. (concurring) My conclusions are: 

lst. The exception in the act of 1879, ‘“ nothing 
herein contained shall be so construed as to in any 
way affect any contract or obligation made before the 
passage of this act,’’ applies only to contracts or obli- 
gations resting upon the voluntary, mutual agreement 
of parties. A judgment is not a contract or obligation 
made between the parties, and only such contracts or 
obligatious are within the exception. Salter’s case, 8 
N. Y. 401. 

2d. Interest post diem on a contract for the payment 
of money is given, not on the principle of implied con- 
tract, but as damages for breach of contract. Interest 
on a judgment, which is an obligation of record to pay 
the sum adjudged, is given as damages for delay in 
performing the obligation. 

3d. In both cases the measure of damages is the 
statutory rate. This rule does not rest on the basis of 
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contract, but upon the ground that the creditor has 
lost by the detention of the debt or obligation post 
diem, the use of the money represented thereby, and 
the law measures the loss by the statutory interest 
upon the assumption that the value of the use of the 
money to the creditor, if the money had been paid 
when due, would equal the interest given by stat- 
ute. 

4th. It would seem to follow, in applying the prin- 
ciple upon which interest post diem is given, that if 
the rate of interest is changed during the default, the 
damages increase or diminish pari passu, in the ab- 
sence of any exception changing the rate. The rule 
of damages does not change, but simply the compu- 
tation. 

5th. The cases which hold that a note payable with 
interest, but specifying no time, draws interest until 
default or payment, at the statutory rate existing 
when the note was made, proceed upon an interpre- 
tatiov of the contract. They do not govern the case 
of a judgment, as right to interest on a judgment is 
given by law and not by the agreement of the parties. 

All concur, except Miller and Danforth, JJ, dis- 
senting. 

(See 17 Alb. L. J. 412, 438; 18 id. 198; 20 id. 483; 27 
id. 197, 461, 478; 28 id. 18; 25 Am. Rep. 592; 26 id. 391, 
469 ; 30 id. 47; 34 id. 250; 45 id. 414; 18 N. Y. W. Dig. 
403.—Ep.) 
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SURETY OF OFFICIAL BOND. 
SUPREME COURT OF THE UNITED STATES, 
MARCH 17, 1884. 


LAMMON v. FEUSIER. 


A marshal of the United States, upon a writ of attachment on 
mesne process against one person, took the goods of an_ 
other. Held,a breach of the conditions of the official 
bond, for which his sureties are liable. 

N error to the Circuit Court of the United States for 

the District of Nevada. 

Gray, J. The original action was brought in the 
Circuit Court of the United States for the District of 
Nevada by Henry Feusier, a citizen of California, 
against George I. Lammon and three other persons, 
citizens of Nevada, upon a bond given by Lammon, 
the marshal of the United States for that district, as 
principal, and by the other defendants as his sureties, 
and conditioned that Lammon, * by himself and by his 
deputies, shall faithfully perform all the duties of the 
said office of marshal.”’ 

It was alleged in the declaration and found by the 
court (trial by jury having been duly waived) that 
Lammon while marshal, and while the bond was in 
force, having in his hands a writ of attachment on 
mesne process against the property of one E. D. Feu- 
sier, levied it upon the goods of the plaintiff, a stran- 
ger to the writ. On the question of law whether the 
taking of the plaintiff's property upon a writ of attach- 
ment against another person constituted a breach of 
official duty on Lammon’s part for which his sureties 
were liable, the Circuit judge and the District judge 
were opposed in opinion, and so certified. The plaintiff 
having died pending the suit, final judgment was ren- 
dered for his executors, in accordance with the opin- 
ion of the Circuit judge, and the defendants sued out 
this writ of error. 

The bond sued on was given under section 783 of the 
Revised Statutes, which requires every marshal before 
entering on the duties of his office to give bond with 
sureties for the faithful performance of those duties by 
himself and his deputies; and this action was brought 
under section 784, which authorizes any person injured 





by a breach of the condition of the bond to sue thereon 
in his own name and for his sole use. 

The question presented by the record is whether the 
taking by the marshal upona writ of attachment on 
mesne process against one person of the goods of an- 
other, is a breach of the condition of his official bond, 
for which his sureties are liable. 

The marshal, in serving a writ of attachment on 
mesne process, which directs him to take the property 
of a particular person, acts officially. His official duty 
is to take the property of that person, and of that per- 
son only; and to take only such property of his as is 
subject to be attached, and not property exempt by 
law from attachment. A neglect to take the attach- 
able property of that person, anda taking, upon the 
writ, of the property of another person, or of property 
exempt from attachment, are equally breaches of his 
official duty. The taking of the attachable property 
of the person named in the writ is rightful; the taking 
of the property of another person is wrongful; but 
each, being done by the marshal in executing the writ 
in his hands, is an attempt to perform his Official duty 
and is an official act. 

A person other than the defendant named in the 
writ, whose property is wrongfully taken, may indeed 
sue the marshal, like any other wrong-doer, in an ac- 
tion of trespass, to recover damages for the wrongful 
taking; and neither the official character of the mar- 
shal, nor the writ of attachment, affords him any de- 
fense to such an action. Day v. Gallup, 2 Wall. 9%; 
Buck v. Colbath, 3 id. 334. 

But the remedy of a person whose property is wrong- 
fully taken by the marshal, in officially executing his 
writ, is not limited toan action against him person- 
ally. His official bond is not made tothe person in 
whose behalf the writ is issued, norto any other indi- 
vidual, but to the government,for the indemnity of all 
persons injured by the official misconduct of himself 
or his deputies; and his bond may be putin suit by 
and for the benefit of any such person. 

When a marshal upon a writ of attachment on mesne 
process takes property of a person not named in the 
writ, the property is in his official custody, and under 
the control of the court whose officer he is and whose 
writ he is executing; and according to the decisions of 
this court the rightful owner cannot maintain an action 
of replevin against him, nor recover the property spe- 
cifically in any way except in the court from which the 
writ issued. Freeman v. Howe, 24 How. 450; Krippen- 
dorf v. Hyde, 110 U. 8. 276. 

The principle upon which those decisions are founded 
is, as declared by Mr. Justice Miller in Buck v. Colbath, 
above cited, “‘that whenever property has been seized 
by an officer of the court, by virtue of its process, the 
property is to be considered as in the custody of the 
court, and under ita control forthe time being; and 
that no other court has a right to interfere with that 
possession, unless it be some court which may havea 
direct supervisory control over the court whose pro- 
cess has first taken possession, or some superior juris- 
diction in the premises.’’ 3 Wall. 341. Because the law 
had been so settled by this court, the plaintiff in this 
case failed to maintain replevin in the courts of the 
State of Nevada against the marshal for the very taking 
which is the ground of the present action. Feusier v. 
Lammon, 6 Nev. 209. 

For these reasons, the court is of opinion that the 
taking of goods upon a writ of attachment into the cus- 
tody of the marshal, as the officer of the court that is- 
sues the writ, is, whether the goods are the property of 
the defendant in the writ or of any other person, an 
official act, and therefore if wrongful a breach of the 
bond given by the marshal for the faithful perform- 
ance of the duties of his office. 
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Upon the analogous question whether the sureties 
upon the official bond of a sheriff,a coroner or a con- 
stable are responsible for his taking upon a writ direct- 
ing him to take the property of one person, the prop- 
erty of another, there has been some difference of opin- 
ion in the courts of the several States. 

The view that the sureties are not liable in such a 
ease has been maintained by decisions of the Su- 
preme Courts of New York, New Jersey, North Caro- 
lina and Wisconsin, and perhaps receives some support 
from decisions in Alabama, Mississippi and Indiana. 
Ex parte Reed, 4 Hill, 572; People v. Schuyler, 5 Barb. 
166; State v. Conover, 4 Dutch. 224; State v. Long, 8 
Ired. 415; State v. Brown, 11 id. 141; Gerber v. Ackley, 
82 Wis. 253, and 37 id. 43; 19 Am. Rep. 751; Governor 
v. Hancock, 2 Ala. 728; McElhaney v. Gilleland, 30 id. 
183; Brown v. Moseley, 11 Sm. & Marsh. 354; Jenkins 
v. Lemonds, 29 Ind. 294; Carey v. State, 34 id. 105. 

But in People v. Schuyler, 4 N. Y. 173, the judgment 
in 5 Barb. 166, was reversed, and the case of Ex parte 
Reed, 4 Hill, 572, overruled by a majority ofthe New 
York Court of Appeals, with the concurrence of Chief 
Justice Bronson, who had taken part in deciding Reed’s 
case. The final decision in People v. Schuyler has been 
since treated by the Court of Appeals as settling the 
law upon this point. Mayor, etc., of New York v. Sib- 
berns, 3 Abb. App. Dec. 266, and 7 Daly, 436; Cumming 
v. Brown, 48 N. Y. 514; People v. Comstock, 93 id. 585. 
And the liability of the sureties in such cases has been 
affirmed by a great preponderance of authority, includ- 
ing decisions in the highest courts of Pennsylvania, 
Maine, Massachusetts, Ohio, Virginia, Kentucky, Mis- 
souri, lowa, Nebraska, Texas and California, and in 
the Supreme Court of the District of Columbia. Car- 
mack v. Commonwealth, 5 Binn. 184; Brunott v. McKee, 
6 Watts & Serg. 513; Archer v. Noble, 3 Greenl. 418; 
Harris v. Hanson, 2 Fairf. 241; Greenfield.v. Wilson, 13 
Gray, 384; Tracy v. Goodwin, 5 Allen, 409; State v. 
Jennings, 4 Ohio St. 418; Sangster v. Commonwealth, 
17 Grat. 124; Commonwealih v. Stockton, 5 T. B. Mon. 
192; Jewell v. Mills, 3 Bush, 62; State v. Moore, 19 Mo. 
369; State v. Fitzpatrick, 64 id. 185; Charles v. Haskins, 
11 lowa, 329; Turner v. Killian, 12 Neb. 580; Holliman 
v. Carroll, 27 Tex. 23; Van felt v. Littler, 14 Cal. 194; 
United States v. Hine, 3 MacArthur, 27. 

In State v. Jennings, above cited, Chief Justice Thur- 
man said: ‘‘ The authorities seem to us quite conclu- 
sive that a seizure of the goods of A. under color of 
process against B. is official misconduct in the officer 
makiug the seizure; and isa breach of the condition 
of his official bond where that is that he will faithfully 
perform the duties of his office. The reason for this is 
that the trespass is not the act of a mere individual, 
but is perpetrated colore officii. If an officer, under 
color of a fi. fa. seizes property of the debtor that is 
exempt from execution, no one, Limagine, would deny 
that he had thereby broken the condition of his bond. 
Why should the law be different, if under color of the 
same process, he take the goods of athird person? If 
the exemption of the goods from the execution in 
the one case makes the seizure official misconduct,why 
should it not have the like effect in the other? True, 
it may sometimes be more difficult to ascertain the 
ownership of the goods than to know whether a particu- 
lar viece of property is exempt from execution; but 
this is not always the case, and if it were, it would not 
justify us in restricting to litigants the indemnity af- 
forded by the official bond, thus leaving the rest of the 
community with no other indemnity against official 
misconduct than the responsibility of the officer might 
furnish.”’ 4 Ohio St. 423. 

So in Lowell v. Parker, 10 Met. 309, 313, a constable, 
authorized by statute to serve only writs of attach- 
ment in which the damages were laid at no more than 
$70, took property upon a writ in which the damages 





were laid at a greater sum. In anaction upon his offi- 
cial bond, it was argued for the sureties that they were 
no more answerable than if he had acted without any 
writ. But Chief Justice Shaw, in delivering the opin- 
ion of the Supreme Judicial Court of Massachusetts, 
overruling the objection; and giving judgment for the 
plaintiff, said: ‘‘ He was an officer, had authority to at- 
tach goods on mesne process on a suitable writ,professed 
to have such process, and thereupon took the plaintiff's 
goods; that is, the goods of Bean, for whose use and 
benefit this action is brought, and who therefore may 
be called the plaintiff. He therefore took the goods 
colore officii, and though he had no sufficient warrant 
for taking them, yet he is responsible to third persons, 
because such taking was a breach of his official duty.”’ 

Upon the weight of authority therefore, as well as 
upon principle, the judgment of the Circuit Court in 
the case at bar is right, and must be 

Affirmed. 
(See article ante page 404.—Ep. 


——__.___—__—— 
EXPULSION OF PASSENGER—DAMAGES. 
MICHIGAN SUPREME COURT, MARCH 6, 1884. 


HuFrForD v. GRAND RaAptps, ETC, R. Co.* 

As between conductor and passenger the ticket must be the 
conclusive evidence of the passenger's right to travel; but 
if the ticket is apparently good, the passenger has a right 
to refuse to leave the car. 

If medical expert testimony is to be admitted in cases of tort, 
as to the possibility of injurious consequences to the plain- 
tiff’s health from mere words,or from the vexation caused 
by the tort, the parties putting their question to the expert 
should at least be required to take into account, when con- 
sidering the possible consequences, the contemporaneous, 
or nearly contemporaneous,facts that may also conduce to 
the disturbance of health. 


nad to Kent. 


E. S. Eggleston, for plaintiff. 
D. D. Hughes, for defendant and appellant. 


Coo.Ley, C.J. The plaintiff sues for being wrong- 
fully threatened with expulsion from the cars of de- 
fendant, and compelled to pay fare a second time after 
he had bought a ticket which the conductor refused to 
take. It appears that on September 19, 1882, the plaint- 
iff and one Goodyear were at Manton, on the road of- 
defendant, and about to proceed to the north. They 
had then been together some days. At Manton they 
bought tickets for Traverse City from the agent of de- 
fendant. Plaintiff noticed that the ticket given to him 
was not like that given to Goodyear, and called the 
agent’s attention to the fact, and inquired if it was 
good, and was told it was. In this the agent was mis- 
taken. The ticket was one part of an excursion ticket 
from Sturgis to Traverse City, and had been cancelled 
from Sturgis to Grand Rapids. The evidence is con- 
flicting as to whether it had not also been cancelled 
from Grand Rapids to Walton, a station north of Man- 
ton. When the ticket was presented to the conductor 
he told plaintiff it wns not good separated from the 
other part. He also claimed that it had been used by 
another person to Walton, and he told the plaintiff he 
must pay his fare to Walton or he should put him off 
the cars. The plaintiff at first refused, and was ad- 
vised by Goodyear to persist in his refusal, but when 
the conductor took hold of the bell-rope to stop the 
train, and as plaintiff says, put his hand on plaintiff's 
shoulder, he consented to pay the fare and did so, tak- 
ing the conductor’s receipt therefor. The fare paid was 
twenty-five cents. The plaintiff then proceeded on his 
journey. 





*S. C., 18 N, W. Rep. 580. 
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To show that he was entitled to something more 
than merely nominal damages the plaintiff gave evi- 
dence that he was not well at the time of the occur- 
rence; that he had a chronic diarrhcea,and he thought 
the trouble was greater afterward than before. It does 
not seem however to have interfered with his business, 
which was that of a commercial traveler, nor had it 
kept him from visiting the houses of ill-fame at Cadil- 
lac a day or two before. A physician was put upon 
the stand as an expert, and was asked whether, if a 
man afflicted with chronic diarrhoea, and riding upon 
a public railroad car, should be taken hold of by the 
conductor, and under athreat to eject him from the 
car, the person excited under the influence of it, it 
would have any effect upon his health. The reply was 
that it would be likely to cause a relaxation of the 
bowels temporarily. 

In submitting the case to the jury the judge in- 
structed them that if they should find from the evi- 
dence that the plaintiff purchased the ticket in ques- 
tion in good faith, and had paid for the same, and only 
refused to leave the train under an honest belief of 
having paid his fare,and that the ticket was good from 
Manton to Traverse City, and that this belief was in- 
duced by the assurances of the agent of the company 
of whom he purchased the ticket, and if there was 
nothing upon the face of the ticket which would ap- 
prise him of any infirmity in it, then any attempt of 
the conductor to remove the plaintiff from the car by 
the actual taking bold of his person, or laying his 
hands upon him for that purpose, was an assault and 
battery, for which the plaintiff had a right to recover 
any and all damages naturally and legitimately result- 
ing therefrom. Under this instruction the plaintiff 
had a verdict for $366.61. 

In Frederick v. Marquette, etc., R. Co., 37 Mich. 342; 
8S. C., 26 Am. Rep. 531, it was decided that as between 
the conductor and the passenger the ticket must be 
the conclusive evidence of the extent of the passen- 
ger’sright to travel. No other rule can protect the 
conductor in the performance of his duties or enable 
him to determine what he may or may not lawfully do 
in managing the train and collecting the fares. If 
when a passenger makes an assertion that he has paid 
fare through, hc can produce no evidence of it, the 
conductor must at his peril concede what the passen- 
ger claims, or take all the responsibilities of a tres- 
passerif he refuses. It is easy to see that his position 
is one in which any lawless person, with sufficient impu- 
dence and recklessness, may have him at disadvan- 
tage, and where he can never be certain, 1f he performs 
his apparent duty to his employer, that he may not be 
subjected to severe pecuniary responsibility. Such a 
state of things is not desirable, either for railroad com- 
panies or for the public. The public is interested in 
having the rules whereby conductors are to govern 
their action certain and definite, so that they may be 
enforced without confusion and without stoppage of 
trains; and if the enforcement causes temporary in- 
convenience to a passenger, who by accident or mis- 
take is without the proper evidence of his right to a 
passage, though he has paid for it, it is better that he 
submit to the temporary inconvenience than that the 
business of the road be interrupted to the general an- 
noyance of all who are upon the train. The conduc- 
tor’s duty, when the passenger is without the evidence 
of having paid his fare, is plain and imperative, and it 
can serve no good purpose and settle no rights to have 
a controversy with him. The passenger gains nothing 
by being put off the car, and loses nothing by paying 
what is demanded and staying on. 

The plaintiff therefore in this case, if it was found 
that the ticket he held was rot good by reason of for- 
mer use and cancellation, should have paid his fare 





when it was demanded, and looked afterward to the 
railroad company for the refunding of the money, and 
for compensation for any trouble he might be put toin 
obtaining it. And it would have been very prudent 
and proper for him to adopt his course, even though 
there was nothing on the face of the ticket to apprise 
him of the invalidity. If the conductor, who was mana- 
ger of the train, informed him that for any reason the 
ticket was one he could not receive, a contest with him 
over it must generally be very profitless, and therefore 
nnadvisable; but we are all of opinion that if the 
plaintiff's ticket was apparently good he had a right to 
refuse to leave the car. 

The following cases support Frederick v. Mar- 
quetle, eic., R. Co., and some of them in their 
facts closely resemble the one before us: Zownsend v. 
N. Y.C.&H.R. R. Co., 56 N. Y. 295; 15 Am. Rep. 
419; Chicago, etc., R. Co. v. Griffin, 68 Ill. 499; MeClure 
v. Philadelphia, etc., R. Co., 34 Md. 532; 6 Am. Rep. 
345; Shelton v. Lake Shore, etc., R. Co., 29 Ohio St. 
214; Downs v. N. Y. & N. H. R. Co., 36 Conn. 287; 4 
Am. Rep. 77; Petrie v. Pennsylvania R. Co., 42. N. J. 
L. 449; Yortonv. Milwaukee, etc., R. Co., 54 Wis. 234; 
11 N. W. Rep. 482; 41 Am. Rep. 23; and 6 Am. & Eng. 
Ry. Cas. 322. Whether the ticket the plaintiff held 
was fair upon its face was a disputed question in the 
case, and must depend for its solution upon the view 
taken by the jury of the credibility of the witnesses 
who testified respecting it. 

The medical evidence which was given inthe case 
respecting the effect of the alleged assault upon the 
plaintiff's health, seems to call for some comment. As 
the assault was a battery only ina technical sense,and 
there was no pretense of injury except such as might 
come from mere words—from the mere expression on 
the part of the conductor of a determination to put 
the plaintiff off the car unless he paid his fare — the 
proposition that it was proper to call expert witnesses 
to show the possibility of injurious consequences from 
such words to the plaintiff's health is suggestive of pos- 
sibilities in the trial of causes which the trial judge 
may well contemplate with some solicitude. If expert 
evidence of the sort was admissible in this case, it is 
difficult to conceive of a case of assault and battery, or 
of any other case in which vexing or provoking words 
are made use of, where the expert witness may not 
become an important factor in determining the result. 
But the field for his operations could by no means be 
restricted to cases in which disturbing words had been 
made use of. Nearly every case of tort is accompan- 
ied by some circumstance which is calculated to annoy 
and vex the party entitled to sue for it; andif the pos- 
sible effects upon the mind, and through the mind upon 
the health, are to be the subject of expert investiga- 
tion and testimony in a case like this, they must be so 
at the discretion of the parties in all cases, and the 
medical witness may become as much an incident to 
the session of a trial court as the jury itself. Should 
this ever come to be the case, the parties, in putting 
their questions to the expert witnesses, should at least 
be required to take into account—when considering 
possible consequences — such contemporaneous, or 
nearly contemporaneous, facts as may also conduce to 
the disturbance of health; such, for example, as some 
which appeared .n this case, and have been mentioned 
above. The judge in his instructions evidently at- 
tached importance to this expert testimony, and it no 
doubt conduced to swell the damages awarded. 

The case should go back for a new trial. 

Sherwood and Campbell, JJ., concurred. 




















THE ALBANY LAW JOURNAL. 


473 

















STATION AGENT JS “ FELLOW-SERVANT.” 


MINNESOTA SUPREME COURT, MARCH 31, 1884. 


BRowN Vv. MINNEAPOLIS AND St.L. R.Co. 

In the absence of controlling evidence to the contrary, the 
presumption is that an ordinary railway station agent has 
general charge of the tracks in and about his station. 

As respects such charge he is the fellow-servant of an engi- 
neer engaged in running a locomotive upon any of such 
tracks, and hence the common master of the two is not 
responsible to the engineer for injury which he may re- 
ceive in consequence of the negligence of the station 
agent, as respects the charge of such tracks, 

Pagers from an order of the District Court, Hen- 

nepin county. Opinion states the case. 


Merrick & Merrick, for appellant. 
J. D. Springer, for respondent. 


Berry, J. While plaintiff was running a regular 
passenger train upon defendant’s railroad as a locomo- 
tive engineer, his engine (without apparent fault on 
his part) ran into some box cars standing upon the 
main track at Winthrop station and he was injured. 
The main track was that to which plaintiff's train was 
entitled. The freight cars had been placed there by 
persons not in defendant’s employ, for their own con- 
venience, and without other authority than the assent 
of the station agent. They were placed there about 3 
p. M., and the collision occurred at 7:35 P. M., so that 
they had then been there more than four hours. The 
train was due at the station at 7:27. The plaintiff put 
in evidence a rule of the company as follows. 

‘Station agents are responsible for safety of switches 
which must always (except whena man is standing 
by) be kept right for trains running on main track. 
They must see that no cars are moved on side track so 
near the switches as not to properly clear the main 
track. Cars must not be allowed on the main track to 
load or unload, unless permission is obtained from 
train-master.”’ 

There was no evidence of any other rule or regula- 
tion, express or implied, as to the management of the 
tracks at or about the station, or as to the duties of a 
station agent. But we agree with the plaintiff's coun- 
sel, that in the absence of controlling evidence to the 
contrary, an ordinary railway station agent is to be 
taken as having general charge of the tracks at and 
about his station. This is areasonable presumption of 
fact, founded upon the ordinary course of business, 
the common understanding of the public, and the na- 
ture and necessities of the case. Of course, the sta- 
tion agent is always subject to the control of his su- 
periors, and his general charge may be limited by 
rules and regulations; as in this instance, by the pro- 
hibition to place cars upon the main track to load or 
unload without permission from the train-master or 
by the assignment of some portion of what would or- 
dinarily be his duties to some other person. The pre- 
sumption spoken of appears to be assumed by the rule 
put in evidence. 

As a consequence of these views it is clear, that upon 
the facts before stated, it was the duty of the station 
agent, as respects the plaintiff, to see to it that the 
main track was unobstructed and ready for his train, 
and that, in suffering it to be obstructed as it was, the 
agent was guilty of negligence through which plaintiff 
was injured. As respects the defendant, this negli- 
gence of the station agent is the only negligence of 
which plaintiff can or does complain. In this state of 
facts the trial court dismissed the action, being of 
opinion that the station agent was plaintiff's fellow- 
servant, aud that therefore (no charge of incompetence 
being made against him) plaintiff cannot recover for 





the injuries resulting from his negligence. It remains 
to consider whether this opinion is correct. 

Prima facie the plaintiff and the station agent were 
fellow-servants, for they were acting together under 
one master in carrying out acommon object. Gilman 
v. Eastern R. Co., 10 Allen, 233. They were engaged 
inthe same common employment, under the same 
general control. Cooley Torts, 644, and cases cited. 
They were subject to the same general control, coupled 
with an engagement in the same common pursuit. 
Wood Mast. & Serv., §§ 426, 435, and cases cited. 
McGowan v. Railrcad Co.,61 Mo. 528; Thomp. Neg. 
1037, § 38. Is there any thing to except the station 
agent from this prima facie relationship of fellow-ser- 
vant to the plaintiff? He would be excepted only if he 
stood in the place of the master asa vice-principal, or 
as it is sometimes expressed, as the master's alter ego. 
Malone v. Hathaway, 64 N. Y.5. But one employed 
becomes a vice-principal as respects another only 
when he is intrusted with the performance of some ab- 
solute and personal duiy of the master himself, such 
as the providing of proper instrumentalities with 
which the service required of an employee is to be per- 
formed, or the general management and control of the 
master’s business, or of some branch of it. Drymala 
v. Thompson, 26 Minn. 40; 8. C., 1N. W. Rep. 255, and 
cases cited; Wood Mast. & Serv., §§ 390, 438; Mullan v. 
P.&S. M.S. Co.,78 Penn. St. 25; Malone v. Hath- 
away, supra. 

In such cases the negligence of the vice-principal is 
the negligence of the master. Drymalay. Thompson, 
supra; Fay v. Railroad Co., 30 Minn. 231; 8. C., 15 N. 
W. Rep. 241; Cooley Torts, 560, 563; Corcoran v. Hol- 
brook, 59 N. Y. 517; Quincy M. Co. v. Kitts, 42 Mich. 
34; 8. C., 3 N. W. Rep. 240; Booth v. Ruilroad Co., 7 
N. Y. 38. 

But the general management or control of the mas- 
ter’s business, or some branch thereof, does not in- 
clude the case of one simply charged with special 
duties performing them under the direction of the 
master, or under the control of superior officers. Ma- 
lone v. Hathaway, supra. 

Applying the rule that the facts being undisputed, 
the relation of the station-master to the plaintiff isa 
question of law (Marshall v. Schricker, 63 Mo. 309), in 
our opinion the station-master in this case does not 
fall within the exception to the rule making him prima 
facie plaintiffs fellow-servant. Here there was no 
neglect tofurnish or maintain suitable instrumentali- 
ties for the performance of plaintiff's proper service; 
and herein this case differs essentially from Drymala 
v. Thompson, supra, relied upon by plaintiff. There 
the track itself was defective. Here no complaint is 
made that the track was improperly constructed or in 
bad order. But the complaint, in effect, is that a 
proper track was improperly used or attended to by 
the station agent. A master is not, by reason of any 
absolute or personal duty on his part, liable to one 
employee for the improper use of proper instrumentali- 
ties by another. Floyd v. Sugden, 184 Mass. 563; Sum- 
mersell v. Fish, 117 id. 312; Griffiths v. Gidlow, 3 Hurl. 
& N. 648; Gibson vy. Pacific R. Co.,46 Mo. 163; Wood 
Mast. & Serv., § 371; Brown v. W. & St. P. R. Co., 27 
Minn. 162; 8S. C.,6.N. W. Rep. 484; Heine v. Chicago & 
N. W. R. Co., 17 id. 420. 

Any other doctrine would obviously lead to most 
astonishing consequences. Neither is the station- 
agent’s case that of an officer exercising general con- 
trol or management of the defendant’s business, or of 
a branch thereof. He is simply charged with special 
duties as to his station, as a switchman sometimes is 
as to a particular switch or an engineer as to a particu- 
lar engine. His duty is simply that of an operative. 
Farwell vy. B. & W. 2. Co., 4 Metc. 49; Gilman vy. East- 
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ern R. Co., supra; Zeigler v. Day, 123 Mass. 152; Cris- 
pin v. Babbitt, 81 N. Y. 516; McCoskerv. L. I. RB. Co., 
84 id. 77; Harvey v. Railroad Co., 88 id. 481; Slattery’s 
Admr. vy. &. Co., 23 Ind. 81; Moak Eng. Rep. 340, 342; 
Flynn v. Salem, 134 Mass. 351. As it would seem then 
that there is nothing to take the station agent in this 
instance out of the category of a prima facie fellow- 
servant of the plaintiff, we are of opinion that the 
court below was right in holding him to be such fel- 
low-servant and dismissing the action accordingly. 

The order refusing a new trial is accordingly af- 
firmed. 

Gilfillan, C. J., dissents. 

———__>——__—_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

MARRIAGE—SETTLEMENT ON WIFE—WHEN VALID AS 
AGAINST CREDITORS.—It is no longer a disputed ques- 
tion that a husband may settle a portion of his prop- 
erty upon bis wife if he does not thereby impair the 
claims of existing creditors, and the settlement is not 
intended as a cover to future schemes of fraud. The 
settlement may be made either by the purchase of 
property and taking a deed thereof in her name, or by 
its transfer to trustees for her benefit. And his direct 
conveyance to her, when the fact that it is intended as 
such settlement is declared in the instrument or other- 
wise clearly established, will be sustained in equity 
against the claims of creditors. The technical reasons 
of the common law growing out of the unity of hus- 
band and wife, which preclude a conveyance between 
them upon a valuable consideration, will not in such a 
case prevail in equity and defeat his purpose. Shepard 
v. Shepard, 7 Johns. Ch. 57; Hunt v. Johnson, 44 N.Y. 
27; Story’s Kq., § 1380; Pomeroy’s Eq., § 1101; Dale v. 
Lincoln, 62 Ill. 22; Deming v. Williams, 26 Conn. 226; 
Marrahon vy. Marrahon, 4 Met. (Ky.) 85; Sims v. Rick- 
erts, 35 Ind. 181; Story v. Marshall, 24 Tex. 305; 
Thompson v. Mills, 39 Ind. 532. Such is the purport of 
our decision in Jones v. Clifton, 101 U. S. 228; 18 Alb. 
L. J. 276, where it is said: ‘‘In all cases where a hus- 
band makes a voluntary settlement of any portion of 
his property for the benefit of others who stand in such 
a relation to him as to create an obligation, legally or 
morally, to provide for them, as in the case of a wife 
or children or parents, the only question that can 
properly be asked is, does such a disposition of the 
property deprive others of any existing claims to it. If it 
does not no one can complain, if the transfer is made 
matter of public record and not be designed asa scheme 
to defraud future creditors. And it cannot make any 
difference through what channel the property passes to 
the party to be benefited, or to his or her trustee, 
whether it be by direct conveyance from the husband 
or through the intervention of others.’””’ Whilst prop- 
erty thus conveyed as a settlement upon the wife may 
be held as her separate estate, beyond the control of her 
husband, it is of the utmost importance to prevent 
others from being misled into giving credit to him 
upon the property, that it should not be mingled up 
and confounded with that which he retains, or be left 
under his control and management without evidence 
or notice by record that it belongsto her. Where it is 
so mingled, or such notice is not given, his conveyance 
will be open to suspicion that it was in fact designed 
as a cover toschemes of fraud. Moore v. Page. Opin- 
ion by Field, J. 

(Decided March 24, 1884.] 

LIMITATIONS—LETTER AS ACKNOW LEDGMENT— ILLE- 
GAL INTEREST—APPLICATION ON PRINCIPAL-- LEX FORI. 
—A letter signed by a firm name acknowledging a debt 
(note) to be due which was made originally by in- 
dividual members of the firm,is sufficient acknowledg- 





ment to prevent the bar of the statute of limitations 
and revive the debt. The note was made in Louisiana; 
suit was brought thereon in Mississippi. Upon the 
question of the application of the illegal interest paid 
in reduction of the principal, the Circuit Court held 
that the contract, as to interest, was governed by the 
law of Louisiana; that by the terms of that law (Rey. 
Stat. 269) ‘‘the amount of conventional interest shall 
in no case exceed eight per cent, under pain of forfeit- 
ure of the entire interest so contracted,” and that “if 
auy person hereafter shall pay on any contract a higher 
rate of interest than the above, as discount or other- 
wise, the same may be sued for and recovered within 
twelve months from the time of such payment.” By 
the Mississippi Code, section 2279, the legal rate of in- 
terest is fixed, in the absence of contract, at six per 
cent per annum; ‘but contracts may be made in writ- 
ing for the payment of a rate of interest as great as ten 
per cent perannum. And if a greater rate of interest 
than ten per cent shall be stipulated forin any case, 
such excess shall be forfeited on the plea of the party 
to be charged therewith.’’ It is not claimed that there 
is any express provision in the Louisiana statute that 
requires such an application of payments made on ac- 
count of unlawful interest. It is rested ultogether 
upon the provision that forfeits the whole interest 
paid, and authorizes the debtor to recover it back 
within the time limited. But the same provision is 
contained in section 5198 of the Revised Statutes of 
the United States, in reference to National banks, un- 
der which it has been held that usurious interest act- 
ually paid cannot be applied to the discharge of the 
principal. Driesbach v. National Bank, 104 U. S. 52; 
Barnet v. National Bank, 98 U. S. 555. In Cook vy. 
Lillo, 103 U. S. 792, the Louisiana statute was consid- 
ered, and upon the decisions of the Supreme Court of 
the State, it was decided that the usurious interest 
cannot be reclaimed nor be imputed to the principal, 
unless a suit for its recovery is begun or plea of usury 
set up to the claim within twelve months after the 
payment is made. Cox v. McIntyre,6 La. Ann. 470; 
Weaver v. Maillot, 15 id. 395. Itis said however that 
the law of Louisiana applies and governs, so far as it 
allows the forfeited interest to be applied in reduction 
of the principal, in an action on the note, but that the 
limitation of time within which by that law the right 
must be exercised, being part of the remedy merely, 
is governed by the law of Mississippi, being the law of 
the forum, which contains no such limitation. But the 
right claimed under the law of Louisiana must be ta- 
ken as it is given, and is not divisible. The provisions 
requiring it to be asserted in a particular mode and 
within a fixed time are conditions and gualifications 
attached to the right itself, and do not form part of 
the law ofthe remedy. If it is not asserted within the 
permitted period it ceases to exist, and connot be 
claimed or enforced in any form. It was accordingly 
held in P. C. & St. L. Ry. Co. v. Hine’s Adm’x, 25 Ohio 
St. 629, under an act which required compensation to 
be made for causing death by wrongful act, neglect or 
default, and gave aright of action, provided such ac- 
tion should be commenced within two years after the 
death of such deceased person, that this proviso was a 
condition qualifying the right of action, and not a 
mere limitation on the remedy. Bonte v. Taylor, 24 
Ohio St. 628; Pritchard v. Norton, 106 U.S. 124-151. 
We are therefore of opinion that the Circuit Court 
erred in not ordering adecree in favor of the com- 
plainants below for the amount of the note, with law- 
ful interest from the date upto which interest had been 
paid. Walsh v. Mayer. Opinion by Matthews, J. 
{Decided March 17, 1884.] 


DAMAGES—INFRINGING PATENT—RULE.—It does not 
always follow that because a party may have made an 
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improvement in a machine and obtained a patent for 
it, another using the improvement and infringing upon 
the patentee’s rights will be mulcted in more than 
nominal damages for the infringement. If other 
methods in common use produce the same results, with 
equal facility and cost, the use of the patented inven- 
tion cannot add to the gains of the infringer or impair 
the just rewards of the inventor. The inventor may 
indeed prohibit the use, or exact a license fee for it, 
and if such license fee bas been generally paid, its 
amount may be taken as the criterion of damage to 
him when his rigbts areinfringed. In the absence of 
such criterion the damages must necessarily be nomi- 
nal. Black v. Thorne. Opinion by Field, J. 

(Decided March 24, 1884.] 


MUNICIPAL BONDS—BONA FIDE PURCHASER—ESTOP- 
pEL.—(1) Bonds having been issued by Dixon county, 
Nebraska, in aid of a railroad company, agreeably to 
a legislative act which gave the county authority so to 
do, provided two-thirds of the voters of the county 
should consent thereto, and provided further that the 
total amount of said bonds should not exceed ten per 
cent of the assessed value of the property in the 
county, an additional issue of bonds by the county for 
the same purpose, without recourse to fresh legisla- 
tion therefor, is not authorlzed by a provision in the 
State Constitution allowing creditors to issue such 
bonds to the extent of fifteen per cent of the assessed 
value of the property in the county. We cannot think 
it wasany part of the purpose of the Constitution of 
Nebraska to enable a county either to add to its exist- 
ing or its authorized indebtedness any increase with- 
out the express sanction of the Legislature; and are 
persuaded, on the contrary, that the true object of the 
proviso is to limit the power of the Legislature itself 
by definitely fixing the terms and conditions on which 
alone it was at liberty to permit the increase as well as 
the creation of municipal indebtedness. The language 
of the proviso that seems to countenance a contrary con- 
struction by words apparently conferring immediate 
power upon counties to increase their indebtedness, 
must be taken in connection with the express and 
positive prohibition of the body of the section. This 
denies to municipal bodies all power to make any do- 
nations to railroads or other works of internal im- 
provement, except by virtue of legislative authority, 
and an election held to vote on the particular proposi- 
tion in pursuance thereof. The proviso makes a spec- 
ial rule for a special case, and authorizes an additional 
amount of indebtedness, but only to be contracted in 
the contingency mentioned, and subject to the condi- 
tion already prescribed for all donations—that is, by 
means of an election to decide the question submitted 
held in pursuance of statutory authority. (2) All par- 
ties are equally bound to know the law; and a certifi- 
cate reciting the actual facts, and that thereby the 
bonds were conformable to the law, when judicially 
speaking, they are not, will not make them so, nor can 
it work an estoppel upon the county to claim the pro- 
tection of the law. Otherwise it would always be in 
the power of a municipal body, to which power was 
denied, to usurp the forbidden authority by declaring 
that its assumption was within the law. This would 
be the clear exercise of legislative power, aud would 
suppose such corporate bodies to be superior to the law 
itself. And the estoppel does not arise except upon 
matters of fact which the corporate officers had an- 
thority by law to determine and to certify. It is not 
necessary, it is true, that the recital should enumerate 
each particular fact essential to the existence of the 
obligation. A general statement that the bonds have 
been issued in conformity with the law will suffice, so 
as to embrace every fact which the officers making the 
statement are authorized to determine and certify. 
But it still remains that there must be authority vested 





in the officers by law as to each necessary fact,whether 
enumergted or non-enumerated, to ascertain and de- 
termine its existence, and to guarantee to those deal- 
ing with them the truth and conclusiveness of their 
admissions. This principle is the essence of the rule 
declared upon this point by this court in Town of Co- 
loma v. Eaves, 92 U. S. 484. See Marcy v. Township of 
Oswego, 92 U. S. 637; Commissioners v. Bolles, 94 id. 
104; Commissioners v. Clark, id. 278; County of War- 
ren v. Marcy, 97 id. 96; Pana v. Bowler, 107 id. 529. 
This case is within the principle of the decision in Bu- 
chanan v. Litchfield, 102 U. S. 278, where it was said, 
p. 289, that ‘‘the purchaser of the bonds was certainly 
bound to take notice, not only of the constitutional 
limitation upon municipal indebtedness, but of such 
facts as the authorized official assessments disclosed 
concerning the valuation of taxable property within 
the city for the year 1873.” And it is directly within 
the decision in National Bank v. Porter Township, 110 
U. 8.; Marey v. Township of Oswego, 92 id. 637, dis- 
tinguished. Cownty of Dixon v. Field. Opinion by 
Matthews, J. 

(Decided March 24, 1884.] 


——__>—_—__—. 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


SHIPPING—STIPULATIONS IN BILL OF LADING—RIGHT 
TO INSIST ON.—A charter-party contained the follow- 
ing stipulations: “ The captain shall sign bills of lad- 
ing at any rate of freight as presented, without preju- 
dice to this charter-party; any difference between the 
amount of freight by the bills of lading and this char- 
ter-party to be settled at port of loading, in cash,before 
sailing. * * * The owners or master of the steamer 
shall have an absolute charge and lien upon the cargo 
and goods laden on board for the recovery and pay- 
ment of all freight, dead freight, demurrage and all 
other charges whatsoever.’’ The master refused to 
sign bills of lading unless there was stipulated or 
expressed therein ‘‘other conditions as per charter- 
party.”’ Held, that the master had the right to insist 
upon such stipulation. The Ibis, 3 Woods, 28, distin- 
guished. Cir. Ct., E.D. La. The Peer of the Realm. 
Opinion by Pardee, J. 

CONTRACT—RESTRAINT OF TRADE—EXCLUSIVE PRIV- 
ILEGE OF ADMISSION TO PRIVATE PARK—INJUNCTION 
—TAXATION DOES NOT MAKE USE PUBLIC.—-The owner 
of what is known as the Point of Lookout Mountain, a 
favorite resort on account of the extended view there- 
from, who was also the owner of achartered turnpike, 
which was a regular toll road leading up the mountain 
nearly to the Point, inclosed her, ground as a park and 
charged an entrance fee from visitors. Subsequently 
she entered into a contract with a certain party by the 
terms of which he was to carry all passengers over her 
turnpike instead of over another route leading to the 
Point, and was to have the exclusive privilege of bring- 
ing or conveying persons into the park. Complainant, 
who was engaged principally in the business of carry- 
ing visitors to and from the park, sought to enjoin the 
owner from refusing admission thereto to such parties 
carried there by him as might tender the usual admis- 
sion fee. Held, that the fact that the park had long 
been a popular resort for sight-seers, that an admission 
fee was charged, and that a tax wasimposed by the 
State on the owner for the privilege of keeping a park, 
did not render the use to which the property was de- 
voted a public use, or change the character of the 
property, and that the court could not invade the 
rights of the owner and enjoin her from carrying out 
the terms of her contract. Held, further, that if she 


*Appearing in 19 Federal Reporter. 
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had attempted to interfere with any of the rights of 
complainant in the use of the chartered turnpike 
such interference would not have been tolerated. (2) 
That the State imposes a tax on the privilege of deriv- 
ing profit from the use of property in a certain man- 
ner does not render such use public, but rather recog- 
nizes the fact that the property is private, and subject 
to the control of its owner. Cir. Ct., E.D. Tenn. Sharp 
v. Whiteside. Opinion by Key, J. 


INSOLVENCY--STATE LAW--RIGHTS OF CREDITOR RESI- 
DENT OF SISTER STATE—-FEDERAL JURISDICTION.—The 
insolvent laws of Louisiana do not,by their declaratory 
force solely, without any other investiture of title, 
the possession remaining in the debtor, remove the 
property of the debtor beyond the reach of a creditor 
who is a resident of another State, and who proceeds 
in the Circuit Court. In the case presented here the 
plaintiff is in possession, and both as respects title and 
possession his right is absolute but fora right, which 
if it exists at all, comes from the inherent force of a 
State insolvent law, which, unaccompanied by posses- 
sion, is, as to this plaintiff, like an extra-territorial 
bankrupt or insolvent law, and according to the sum- 
mary of authorities in Booth v.Clark, 17 How. ‘322 (de- 
cided at the same term with the case of Horn v. Bank, 
17 How. 159), gives to the foreign assignee no title as 
against local creditors who attach. The Constitu- 
tion of the United States operates within as well 
as without the State which enacts insolvent laws. 
No State laws in conflict with it can be rules of prop- 
erty. The doctrine of comity between the Federal and 
State courts has been constantly extending in recogni- 
tion and clear and rigid enforcement; but the rules of 
law,as expounded in Ogden v. Saunders, 12 Wheat. 213, 
are, as it seems to me, unchanged. In accordance with 
that case, in this forum at least, the possession of a for- 
eign citizen under an attachment must prevail against 
the syndic whoclaims merely by the declaratory force 
of a State insolvent law. A mere declaration in a statute, 
which is by the settled adjudications inoperative 
against a party domiciled as is the plaintiff, cannot 
oust this court of administration ef the property, 
which is, consistently with all the rules of judicial com- 
ity, in its possession. Cir. Ct., E. D. La. Mississippi 
Mills Co. v. Ranlett. Opinion by Billings, J. 


——_>__—__- 
MICHIGAN SUPREME COURT ABSTRACT. 


CONVERSION—VENDEE OF LAND HARVESTING WHEAT 
WITH KNOWLEDGE OF TITLE IN THIRD PERSON.—(1) 
The plaintiff herein sowed wheat in certain lands un- 
der an agreement with the guardian of the estate of 
which the lands were a part. This agreement the guar- 
dian had a legal right to make. Campan v. Shaw, 15 
Mich. 226; Kinney v. Harrett, 46 id. 89; 8 N. W. Rep. 
708. (2) A party who purchased the land after the 
wheat was planted, and with knowledge of the agree- 
ment, carried the wheat off as soon as it was harvested 
and locked it up in his barn. Held, that the agreement 
was avalid one, and that the taking of the wheat 
amounted to a conversion thereof. Wheldon v. Lytle. 
Opinion by Champlin, J. 

[Decided March 6, 1884.] 


MANDAMUS—ACT MINISTERIAL—CERTIORARI—TAX 
PROCEEDINGS.—Mandamus will lie to compel the re- 
corder of a village to sell property for delinquent taxes 
where the order of the common council is regular upon 
its face. The duty is ministerial, and his business is 
to proceed as ordered, and to let the individual tax- 
payers raise their own objections and question the le- 
gality of the assessments. There may be none to object 
however irregular the proceedings, and this mandamus 
does not affect the right of the taxpayers to object on 





any ground they see fit. We have decided heretofore 
that certiorari is not a proper remedy in this class of 
cases; and all the objections to allowing tax proceed- 
ings to be reviewed on certiorari are applicable here, 
and we therefore decline to consider the regularity of 
the tax proceedings on theirmotion. See Whitbeck y. 
Hudson, 50 Mich. 86; 14 N. W. Rep. 708; Tucker y. 
Parker, 50 Mich. 5; 14. N. W. Rep. 676. Hudson, etc., 
v. Whitney. Opinion by Sherwood, J. 

[Decided March 6, 1884.] 


INFANCY — MINOR CONVEYS—ATTAINING FULL AGE 
GIVES DEED TO ANOTHER— SECOND GRANTEE MAY 
MAINTAIN EJECTMENT—RE-ENTRY UNNECESSARY.—De- 
fendant claimed title under deed given by an infant 
who, arriving at majority, conveyed to plaintiff. Held, 
thatthe deed of an infant is voidable, and must be 
avoided before the action will lie; but when properly 
avoided no other thing is necessary to be done before 
bringing suit. The necessity for the infant to make en- 
try before giving the deed of avoidance, or before 
bringing suit, does not exist in this State. Title by 
descent, and our mode of transferring title by deed, 
are regulated by statute. The old common-law doc- 
trine of feoffment with livery of seisin does not con- 
stitute any part of our law of conveyancing. Our reg- 
istry laws supply their place, and furnish the noto- 
riety of transfer intended to be given by that ancient 
mode of passing title; and the making and recording 
of the second deed in this*case was entirely suffi- 
cient. 2 How. Stat., ch. 216, §§ 5652, 5657; 1 Pars. Cont. 
(3d ed.), pp. 373, 374; Eagle Fire Co. v. Lent, 6 Paige, 
635; Cressenger v. Welch, 15 Ohio, 192; Jackson v. 
Carpenter, 11 Johns. 589; Jackson v. Burchin, 14 id. 
124; Hoyle v. Stowe, 2 Dev. & B. Law, 320; Lessee of 
Tucker v. Moreland, 10 Pet. 58; Bing. Inf. 60; Dixon 
v. Merritt, 21 Minn. 196; McGan v. Marshall, 7 Humph, 
121; Peterson v. Laik, 24 Mo. 541; Lessee of Drake v. 
Ramsay, 5 Ohio, 252; Hastings v. Dollarhide, 24 Cal. 
195; Pitcher v. Laycock, 7 Ind. 398; Laws of 1881, p. 
385; Crane v. Rieder, 21 Mich. 82; Prout v. Wiley, 28 
id. 164. This record fails to show any equities existing 
which required action on the part of the minor after 
she arrived at age, or her grantee, to make notice nec- 
essary before bringing suit. We find nothing in the 
case showing the plaintiff in any way estopped from 
bringing his suit. Haynes v. Bennett. Opinion by 
Sherwood, J. (See 30 Eng. R. 618.—Ep.) 

[Decided March 6, 1884.] 


———_-———_———. 


WISCONSIN SUPREME COURT ABSTRACT. 

EQUITY—ADEQUATE REMEDY AT LAW—IRREGULAR 
JUDGMENT.—This is a complaint to enjoin the sale of 
the lands of the plaintiff by the defendant, as sheriff, 
upon two executions, issued upon two pretended judg- 
ments against her, which she alleges are no judgments, 
on the grounds, as to one, that it had not been prop- 
erly docketed, and as to the other, that there were no 
parties to it. This appeal is taken from an order dis- 
solving a preliminary injunction which had been issued 
upon the complaint. All possible and adequate reme- 
dies which may be obtained in one suit must be sought 
in that suit rather than by another suit, either at law 
or in equity. This is an elementary principle. Where 
there is an adequate remedy at law courts of equity will 
not take jurisdiction is another elementary principle. 
Both of these principles are violated in this action. In 
Thomas vy. West, 17 N. W. Rep. 684, Mr. Justice Tay- 
lorsaid: ‘‘ Where acourt of equity proceeds to set 
aside a judgment at law it proceeds upon equitable 
considerations only. If the judgment rendered is not 
inequitable as between the parties, no matter how ir- 
regular or void the same may be, a court of equity will 
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not interfere, but will leave the defendant to such 
remedies as a court of law can give him to avoid the 
effect thereof,’ citing Stokes v. Knorr, 11 Wis. 389; 
Ableman v. Roth, 12 id. 81-90; Merritt v. Baldwin, 6 
id. 439; Wright v. Eaton, 7 id. 595; McIndoe v. Hazel- 
ton, 19 id. 396; Barber v. Rukeyser, 39 id. 590; Jilsun 
y. Stebbins, 41 id. 235; Hiles v. Mosher, 44 id. 601, and 
other cases. Wilkinson v. Rewey. Opinion by Orton, 
J. (See 4 U.S. Sup. Ct. 232.—Ep.) 

(Decided Feb. 19, 1884.] 


INSANITY—RETURN TO, AFTER LUCID INTERVAL— 
BURDEN OF PROOF.—Lunacy being once established, 
the burden is on the party claiming through some act 
of the lunatic to show that it was done in a lucid in- 
terval. A return to sanity being proved, the burden 
is on the party who shows that he has ugain become in- 
sane. Wright v. Jackson. Opinion by Lyon, J. 
[Decided Feb. 19, 1884.] 


SURETY -- BOND FOR FAITHFUL PERFORMANCE — 
DAMAGES — INTEREST ON PENALTY.—(1) Where an 
additional bond is given as further security for 
a guardian’s performance of his trust, the surety 
thereon is liable for the failure of such guar- 
dian to account for money received by him 
both before and after the execution of the bond, 
unless it affirmatively appear that a conversion of it 
took place before the surety became bound; for such 
conversion he would not be liable. United States v. 
Giles, 9 Cranch, 215-237; United States v. Linn, 1 How. 
104-113; Farrar v. United States, 5 Pet. 373-389; Uni- 
ted States v. Boyd, 15 id.187; Vivian v.Otis, 24 Wis. 250; 
State v. Hood, 7 Blatchf. 127; Rochester v. Randall,105 
Mass. 295; distinguished by Myers v. United States, 1 
McL. 493. (2) The evidence clearly established the fact 
that the amount due from the principal in the bond to 
the respondents at the time of filing their claims in the 
county court exceeded the penalty of the bond. The 
only question is, can the obligee in a penal bond re- 
cover in an action against the surety any amount be- 
yond the penalty? We think the authorities in this 
country establish the doctrine that when the damages 
resulting from the breach or breaches of the bond ex- 
ceed the penalty, interest on the amount of the pen- 
alty may be cecovered from the time of the breach in 
excess of the penalty. Thisrule must be limited to 
cases where interest is recoverable against the princi- 
pal upon the damages resulting from the breach of the 
condition of the bond. United States v. Arnold, 1 
Gall. (U. S. C. C.) 348-360; Warner v. Thurlo, 15 Mass. 
154; Harris v. Clapp, 1 id. 308; Carter v. Thorn, 18 
B. Mon. 613; Brainard v. Jones, 18 N. Y. 35; Long’s 
Adm’r vy. Long, 16 N. J. Eq. 59; 2 Suth. Dam. 15, note 
1, cases cited; 2 Sedg. Dam. (7th ed.) 262, note a, and 
cases cited; State v. Hoarey, 44 Wis. 615-621. The 
cases are not entirely harmonious as to the date from 
which interest should be computed upon the penalty. 
The case cited from New York holds that interest may 
be recovered from the date of the breach of the bond, 
if the damages then equal or exceed the penalty; and 
in Massachusetts it is held that interest is recoverable 
from the date of the commencement of the action. We 
need not determine which of these rules should be fol- 
lowed, or whether the rule in equity should be followed 
which gives damages by way of interest on the penalty 
when the plaintiff is unjustly delayed in his recovery 
by vexatious proceedings as was held in Grant v. 
Grant, 3 Sim. 340; see cases cited on page 355, as the al- 
lowance of interest in these cases comes within all the 
rules above stated. Clark v. Wilkinson. Opinion by 
Taylor, J. 

{Decided Jan. 19, 1884.] 

CONTRACT, VOID BY STATUTE—MONEY PAID UNDER, 
CANNOT BE RECOVERED—PARTIES IN PARI DELICTO— 
DISTINCTION IN THE CASES.—In an action to recover 





money paid for stock of a corporation at half its value, 
being in violation of section 1753 of the Revised Stat- 
utes, held, that plaintiffwas not entitled to recover. 
Being void by statute, neither party could maintain 
an action founded upon such contract to enforce the 
same, nor could one party recover damages for the 
other for a refusal to perform it on his part. This has 
been so often determined in this and in other courts 
that it needs no further discussion. Smith v. Finch, 
8 Wis. 245; Blanchard v. McDougal, 6 id. 167; Swart- 
zer v. Gillett, 2 Pin. 238, 239; Moore vy. Kendall, id. 99; 
Brandeis v. Neustadtl, 13 Wis. 153; Knoll v. Harvey,19 
id. 99; Tiernan v.Gibney,24 id.190; Plank R.Co.v. Plank 
R. Co., 7 id. 59; Melchoir v. McCarty, 31 id. 252; Troe- 
wert v. Decker, 51 id. 46; 8S. C.,8 N. W. Rep. 26; Ins. 
Co. v. Harvey, 11 Wis. 394; De Forbes v. Railroad Co., 
52 id. 820; S. C.,9 N. W. Rep. 17; Jn re Comstock, 3 
Sawy. 218; Bank v. Merrick, 14 Mass. 324; Russell v. 
De Grand, 15 id. 37; Wheeler v. Russell, 17 id. 280; 
White v. Bank, 22 Pick. 181; Belding v. Pitkin, 2 
Caines, 149; Shiffner v. Gordon, 12 East, 304; Noel v. 
Drake, 28 Kans. 265; Bank of U. S. v. Owens, 2 Pet. 
538; Harris v. Runnells, 12 How. 83; William v. Che- 
ney, 3 Gray, 222; Roche v. Ladd, 1 Allen, 441; Insur- 
ance Co. v. Pursel, 10 id 232; Insurance Co. v. 
Slaughter, 20 Ind. 520; Insurance Co. v. Rosenthal, 55 
lll. 90. Admitting this to be the law, the learned coun- 
sel for the respondent contends that it does not bar his 
right to recover in this action. He claims he is not 
seeking to enforce the illegal and void contract, but 
repudiates it, and claims the right to recover what he 
has paid to the corporation upon such void contract. 
This presents the real question inthe case. The re- 
spondent and the company are in pari delicto, both 
violators of the law, and no action in favor of either 
which grows directly out of the illegal contract can be 
maintained. It does not follow that because a con- 
tract is void money paid under it can be recovered 
back by the payor in all cases. The cases cited by the 
learned counsel for the respondent, in which the court 
has held that money paid upon a void contract may 
be recovered back by the payor, are cases either where 
the contract itself is not prohibited by law, but is de- 
clared to be void because not made or evidenced in the 
manner prescribed by law, or where the contract is de- 
clared void by law as to one party in order to protect 
the other against injustice and oppression. Brandeis 
v. Neustadtl, 13 Wis. 158; Follenson v. Gunderson, 1 
id. 113; and Thomas v. Sowards, 25 id. 631, are cases of 
the first class; Wood v. Lake,13 id. 84; Gillv. Rice, 
id. 549; Dole vy. Northrop, 19 id. 249; Lee v. Peckham, 
17 id. 894; Bank v. Plankington, 27 id. 177, and many 
others that might be cited are cases of the second class 
arising under the usury laws of this State. In the last 
case cited ths late Chief Justice Dixon says: “It is a 
familiar doctrine or rule of construction with respect 
to these laws, supposed to be enacted to protect the 
weak and necessitous from being overreached and op- 
pressed by the powerful and rich, that both parties are 
not particeps criminis, but only the lender can be re- 
garded as the oppressor, and he alone is within the 
pale of the law. All the penalties of the law are en- 
acted against him, and he alone can be guilty of a vio- 
lation of it. * * * Hence the borrower, what- 
ever his knowledge or intention may be, is always 
regarded as innocent.’? The following cases in this 
court would seem to be conclusive against the plaint- 
iff's right to recover: Moore v. Kendall, 2 Pin. 99. In 
this early case it was held that a sale of property on 
Sunday was a violation of law, and yet, when the sale 
and delivery were made on that day neither party could 
rescind the contract and recover back the property or 
purchase money. Swartzer vy. Gillett, 2 Pin. 238. In 
this case the court refused to interfere to set aside a 
conveyance of real estate, which was made by the 
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plaintiff to the defendant to compound afelony. Mel- 
choir v. McCarty, 31 Wis. 252. In this case the plaint- 
iff brought his action to recover for liquor sold without 
a license; and it was held that the contract was illegal 
and no recovery could be had. Morse v. Ryan, 26 Wis. 
262; Hill v. Sherwood, 3 id. 343; Walsh v. Blatchley, 6 
id. 422; Froewert v. Decker, 51 id. 46; S. C.,8 N. W. 
Rep.26; Insurance Co.v. Harvey, 11 Wis. 394; Miller v. 
Larson, 19 id. 463; John v. Larson, 28 id. 604; Plank 
R. Co. v. Plank R. Co.,7 id. 59. In Melchoir v. Mc- 
Carty, Justice Lyon, in the opinion of the court, says: 
“ The general rule of law is that all contracts which are 
repugnant to justice or founded upon any immoral 
consideration, or which are against the general policy 
of the common law, or contrary to the provisions of 
any statute, are void; and that if a party claiming a 
right to recover a debt is obliged to trace his title or 
right to the death through any such illegal contract, 
he cannot recover, because he cannot be allowed to 
prove the illegal contract as the foundation for his 
right of recovery. It is quite immaterial whether such 
illegal contract be malum in se or only malum prohibi- 
tum. Ineither case the maxim ex turpi causa non 
oritur actio is applicable; and acontract in violation 
of astatute is void, although the statute fails to pro- 
vide expressly that contracts made in violation of its 
provisions shall not be valid. It is sufficient that it is 
prohibited, and its invalidity follows as a legal conse- 
quence.’’ Packet Co. v. Shard, 37 Wis. 655, distin- 
guished. Clarke v. Lincoln Lumber Co. Opinion by 
Taylor, J. 

[Decided Feb. 19, 1884.] 


ATTORNEY AND CLIENT—ACTION FOR SERVICES—EM- 
PLOYING PARTNER AFTER DISSOLUTION OF FIRM— 
PARTIES PLAINTIFF.—The defendant employed a law 
firm to render legal service, supposing that a former 
member of the firm was still connected with it, and 
the name of such former member was sigued to the 
summons and complaint. Before the services sued for 
were rendered the defendant was notified that the old 
firm had been dissolved, and that the retiring mem- 
ber’s name had been used without authority; he was 
thereupon specially retained by the defendant. Two 
bills were rendered the defendant; one in the favor of 
the remaining members of the old firm, and one in 
favor of the member who had retired; the defendant 
paid the first, but the latter he declined to pay. Held, 
that he was liable for the second bill also. Although 
the contract made with the retired partner was for his 
services alone, still he was at the time in the partner- 
ship, and the action was properly brought in the part- 
nership name. Jackson vy. Bohoman. Opinion by 
Cassoday, J. 

(Decided Jan. 29, 1884.] 


TRESPASS—TEARING DOWN CHURCH — BISHOP AS 
OWNER.—Where a Catholic bishop holds church prop- 
erty by a deed in fee-simple, though he may not, 
under the church regulations, dispose of the same, and 
appropriate the proceeds, still he has such a sole 
ownership in the property that the possession is his as 
a matter of law, and the congregation who volunta- 
rily contributed to build the church have no right to 
tear it down without his consent, and if they do they 
are simply wrong-doers. That the old church edifice 
was out of repair and entirely unfit for use; that a ma- 
jority of the congregation desired to erect a new build- 
ing on the old site, and they were executing their 
wishes in what they did, affords no legal justification 
for tearing down the building against the protests of 
the plaintiff. For neither they nor the congregation 
had any such interest in or right to the property as 
would warrant the exercise of any such acts of owner- 
shipover it. Itis sufficient for this case to say that 





the legal title isin the plaintiff, and he has not at- 
tempted to divert it from the use of the church. 
We are not called upon to more accurately define the 
rights of the parties in respect to the property. When 
therefore the defendants interfered with it they were 
guilty of a trespass. Heiss v. Vosburg. Opinion by 
Cole, U. J. 

(Decided Feb, 19, 1884.] 


EMINENT DOMAIN—PUBLIC USE DETERMINED By 
LEGISLATURE—MAY BE DELEGATED—IF USE PUBLIC, 
DETERMINATION AS TO NECESSITY CONCLUSIVE—NON- 
NAVIGABLE STREAM—STATUTORY REMEDY MUST BE 
PURSUED.—The statute authorizing the construction 
of such drains or ditches as may be necessary for the 
improvement or preservation of highways, even 
though it may become necessary in doing so to go 
upon land in the vicinity, and not adjacent to such 
highway, is the taking of such lands fora public use 
within the meaning of the Constitution, but such acts 
are not unconstitutional, merely because they do not 
provide for actual payment in advance of the taking, 
since the taxable property of the town or municipality 
constitutes a pledge or fund to which such owner may 
resort for payment in the manner prescribed by stat- 
ute. Smeaton v. Martin, 57 Wis. 364;15 N. W. Rep. 
403, and cases there cited. See also Mercer v. Mc- 
Williams, 1 Wright (Ohio), 132; Bates v. Cooper, 5 
Ohio, 118; McCormick v. President, 1 Cart. (Ind.) 52; 
Loweree v. Newark, 8 N. J. L. 51; Smith v. Helmer, 7 
Barb. 426. (2) The necessity for taking lands for pub- 
lic use is to be determined by the Legislature, which 
may, in its discretion, delegate the exercise of such 
power to town supervisors. Their determination as 
to whether the use isa public one is not conclusive, 
yet when itis a public one, the determination as to 
the necessity of the taking is conclusive upon the 
courts. (3) A stream not navigable, stands on a com- 
mon footing with other private property so far as the 
right of eminent domain is concerned. Ifthe public 
good requires it, all kinds of property are alike subject 
to it, as well that which is held under it as that which 
is not.”” New York, etc., R. Co. v. Boston, ete., R. 
Co., 36 Conn. 198, and cases there cited. In the cause 
of a navigable stream the bed of the river is a public 
highway of the State, and within its absolute control, 
subject only to the rights of commerce. Green v. 
Swift, swpra; Black River, ete., Co. v. La Crosse, etc , 
R. Co., 54 Wis. 659; S. C., 11 N. W. Rep. 443. But the 
stream in question is not navigable. This being so, it 
stands on a common footing with other private prop- 
erty, sofar as the right of eminent domain is con- 
cerned. Thus in Glover v. Powell, 10 N. J. Eq. 21], it 
was ‘‘held that the Legislature had the right to au- 
thorize the obstruction of the creek, there being noth- 
ing in the case to show that its navigation was de- 
manded by the public interest.’”’ Certainly, all prop- 
erty is held upon the implied condition that it may be 
reclaimed by the government, in the manner and 
upon the terms prescribed by law, whenever the pub- 
lic necessities sodemand. See also Hazen v. Essex, 
12 Cush. 476, 477; Trustees v. Dennett, 5T. & C. 207; 
Central v. Lowell, 4 Gray, 474. (4) Where lands are 
taken for public use the owner should pursue the 
statutory remedy, and an action for tort will not lie 
against those who make the improvement under a 
power conferred by statute. Sprague v. Worcester, 15 
Gray, 139; Bartlett v. Crozier, 17 Johns. 447. In that 
case Chancellor Kent said: ‘‘Such a limited and pre- 
carious duty in the reparation of bridges cannot, as I 
apprehend, afford ground fora private action against 
the overseer from any and every person who may hap- 
pen to be injured by a bad bridge within his district.” 
Smith v. Gould. Opinion by Cassoday, J, 

(Decided Feb. 19, 1884.] 








THE ALBANY LAW JOURNAL. 





479 














—_— 


ILLINOIS SUPREME COURT ABSTRACT.* 
JUNE TERM, 1883. 

SPECIFIC PERFORMANCE— WHEN NOT DECREED— 
BREACH OF CONTRACT TO ASSIGN PATENT—REMEDY AT 
LAW.—(1) Courts of equity never decree the specific 
performance of a contract when the decree will be a 
vain and imperfect one. Tobey v. Bristol, 3 Story, 800. 
So a contract to assign an interest in letters patent for 
an invention will not be specifically enforced on bill 
filed only ashort time before the patent expires. (2) A 
court of equity has no jurisdiction of a bill seeking 
solely to recover damages for a breach of a contract to 
perform services, and to assign an interest in letters 
patent, when there is no partnership account to be ad- 
justed, and the contract is a personal one between the 
parties, not as partners, but as individuals. The rem- 
edy in such case is complete aud adequate at law. For 
the breach of such covenants and agreements the rem- 
edy is an action of covenant where the instrument is 
under seal, and where it is not, assumpsit. Parsons 
on Part. 285, note a; Collyer on Part. (Perk. ed.) § 245. 
See also Doyle v. Bailey, 75 Ill. 418; Story’s Eq. Jur., 
§ 294. Werden v. Graham. Opiniou by Scholfield, J. 


JUDICIAL SALE—SETTING ASIDE FOR FRAUD—RE- 
DEMPTION.—Land was sold on execution at a grossly 
inadequate price, and bid in by one who was the fam- 
ily physician of the debtor, and regarded as an inti- 
mate friend and adviser, the debtor being an aged il- 
literate person, almost wholly ignorant of his legal 
rights. The purchaser promised to give the debtor all 
the time he wanted to redeem, telling him he had fif- 
teen months in which to redeem, and by artifice and 
misrepresentation lulled him into a sense of security 
until the time of redemption had passed, with the 
knowledge and participation of the assignee of the cer- 
tificate of purchase, to whom a sheriff's deed was 
made. It was held that the debtor, under these cir- 
cumstances, was entitled, on bill in equity, to redeem 
from the sale, and have the sheriff's deed set aside asa 
cloud on his title. /falmer v. Douglass. Opiniou by 
Mulkey, J. 


MUNICIPAL CORPORATION—LIABILITY FOR DEFECT- 
1VE SIDEWALK—NOTICE.—A city had notice of a hole in 
asidewalk near a railroad crossing, and neglected to 
repair the same within areasonable time. A person in 
passing over such walk, exercising due care, stepped 
into the hole, whereby he was unavoidably thrown upon 
the railway track before an approaching train of cars, 
and in attempting to get up his clothes caught upon a 
spike or nail in the sidewalk, and he was struck by the 
train before he was able to extricate himself, and killed. 
Held, the city was liable in damages under the statute 
to the personal representatives of the deceased for 
causing his death. City of Chicago v. Schmidt. Opinion 
by Mulkey, J. (See 7 Am. Rep. 39, 43 n.; 39 id. 79, 98. 
—Eb.) 


—_~-—_——__—— 


INSURANCE LAW. 

LIFE—WAGER—FRAUDULENT ASSIGNEE CANNOT RE- 
cOvVER.—Where the assiguee of a policy of life insur- 
ance took the assignment, knowing that the policy had 
been taken out for speculative purposes by per- 
sons having no insurable interest in the life of the as- 
sured, and brought suit to recover the money paid as 
consideration for the assignment, on the ground that 
it was fraudulent. Held, that he was aparty to the 
fraud, and could not recover. It is settled law that 
one who sells a note, bond, or other chose in action 
impliedly warrants not only the title thereto, but the 





*To appear in 107 Illinois Reports. 





validity thereof and the right to recover thereon. 
Flynn y. Allen, 7 P. F. Smith, 485; Lyons v. Divelbis, 
10 Har. 185. * * * But his own testimony shows 
that he was as deep in the fraud as any of the others. 
It appears that he was a recognized agent of this and 
other companies of like character, and was engaged in 
what he naively terms “ the speculative life insurance 
business as a business.’ It also appears this was only 
one of several policies which he held on this same 
woman. * * * The plaintiff bought a worthless 
thing, knowing it to be worthless. He perhaps sup- 
posed that owing to his connection with the company 
the latter would assess the loss and pay. Be that as it 
may, he certainly knew that if he got his money some 
one would be cheated. In doing this the law will not 
aid him. Blattenberger v. Holman. Opinion by Pax- 
son, J. (14 Weekly Notes, 283). [See 13 Am. Rep. 313; 
26 id. 761.~Ep.] 

[Decided May, 1883.] 


LIFE—CONDITION AS TO LIABILITY—ASSESSMENTS.— 
Where a clause of a policy issued by a mutual insur- 
ance company provided that the only action maintain- 
able on the policy should be to compel the association 
tolevy the assessments agreed upon, and that ifa 
levy were ordered by the court the association should 
only be liable for the sum collected, held, that the pro- 
vision was valid, and that the only mode of enforcing 
the policy in the first instance was by proceedings in 
chancery. Lueders’ Ex’r v. Hartford L.& A. Ins. Co., 

2Fed. Rep. 465, distinguished. Itis not held that 

there may not be cases where resort can be had to a 
common-law remedy under contracts like that in 
question, but it is held, as expressed on demurrer in 
this case, that the clause in the contract as to the mode. 
of ascertuining the rights of the parties is obligatory 
(18 Fed. Rep. 14), with the possible exceptions sug- 
gested. Cir. Ct., E. D. Mo., Dec., 1883. Eggleston v. 
Centennial, etc. Opinion by Treat, J. (19 Fed. Rep. 
201.) 


FIRE—RENEWAL RUNS FROM EXPIRATION OF ORIGI- 
NAL POLICY.—A policy of insurance was taken out ona 
mill and machinery for ‘** one year, from June 10, 1877, 
to June 10, 1878;’’ on June 13, 1878, application was 
made for renewal, and on June 19, 1878, a renewal was 
issued ‘‘for one year, from June 10, 1878, to June 10, 
1879.’’ On June 16, 1879, the mill and contents burned, 
and the insurance money was sought to be recovered 
under the claim that the renewal extended for a year 
from the date of its issue. Held, that the policy and 
renewal expired before the fire, and that neither was 
in force at the time of the fire. It is contended that 
the renewal should be construed as though it had read 
that it should be continued in force for the term of 
one year from the date thereof; and to enforce this 
claim it is insisted that the defendant was not bound 
until the renewal receipt was in fact issued. The 
difficulty with this contention is that it calls upon the 
court to make an agreement for the parties, instead of 
construing the agreement which they made for them- 
selves. This is not the province of this court. Red- 
mon vy. Phoenix Ins. Co., 59 Wis. 302, 3083;8 N. W. 
Rep. 226. If it is true, as claimed, that the plaintiff 
had no contract of insurance binding upon the com- 
pany during the first nine days of the year stipulated 
for, yet that would not authorize the court to extend 
the contract for a period of nine days after the expira- 
tion of the year. Bast v. Byrne, 51 Wis. 531; 8 N. W. 
Rep. 494. Itis a circumstance entitled to weight in 
giving a construction if the wording of the contract 
is such as to admit of construction. In Isaacs v. 
Royal Ins. Co., L. R., 5 Exch. 296, the policy was for 
six months, from February 14, 1868, to August 14, 1868, 
but the precise time of neither day was named, Tak- 
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ing the whole policy together, the court held that the 
first day was excluded and the last day included. 
Where the precise time of the commencement and 
end of the term is not definitely fixed there ‘is some 
room for construction, but even in such case, and 
where the alleged agreement rested wholly in parol, 
the rule contended for has been rejected. Strobn v. 
Hartford Fire Ins. Co., 37 Wis. 625; Taylor v. Phoenix 
Ins. Co., 47 id. 365; 2 N. W. Rep. 559, and 3 id. 584. If 
in such a case the absence of any definite agreement 
as to the duration of the risk renders the contract in- 
complete, and hence ineffectual, then certainly the 
clause in a written agreement definitely fixing the pre- 
cise duration of the risk should not be rendered nuga- 
tory by mere construction. The application for the 
insurance was a part of the contract, and properly ad- 
mitted inevidence. Sup. Ct. Wis. Fuchs v. German- 
town, etc. Opinion by Cassoday, J. (18 N. W. Rep. 


RECENT ENGLISH DECISIONS. 


WILL—GIFT FOR LIFE—SURVIVOR.—A testator gave 
his real and personal estates to his wife for life, and at 
her decease he gave the same to M. & W. if they were 
both living at the time of her decease, and in case of 
the death ofeither M. or W. before her decease, he 
gave the whole unto the survivor of them. Both M. 
and W. died in the life-time of the testator's wife. 
Held, that the gift to the survivor of M. and W. re- 
ferred to a survivorship of the testator’s wife, and that 
neither M. nor W. had acquired a vested interest. 
White v. Baker, 2 L. T Rep. (N. 8S.) 583, distinguished. 
Ch. Div., Apr. 12, 1884. Matter of Hill and Chapman. 
Opinion by Pearson, J. (50 L. T. Rep. [N. S.] 204.) 


BILL OF EXCHANGE—POWER OF DIRECTORS—PER- 
SONAL LIABILITY.—The defendants, being two direct- 
ors and secretary of a company, having no power to 
accept bills, accepted a bill of exchange in their own 
names on behalf of the company, as a recognition of a 
debt of the company to the drawer. The defendants 
told the drawer not to negotiate the bill, but took no 
other steps to restrain its negotiation. The drawer, 
notwithstanding this prohibition, obtained discount 
of the bill from the plaintiffs, who sued as indorsees. 
Held, that the defendants were personally liable on 
the bill. They made a false representation by impli- 
cation on the face of a negotiable instrument which 
the plaintiffs are entitled to have made good, and that 
the defendants by this false representation are bound 
as between themselves and an indorsee for value with- 
out notice. Beattie v. Lord Ebury, 7 Ch. App. 777; 3 
Eng Rep. 625; 7 H. L. 102;9 Eng. Rep. 64, is no au- 
thority upon this subject, for it was simply a question 
of the construction of adocument. Q. B. Div., Dec., 
1883. West London, etc., v. Kitson. Opinion by Day 
and Smith, JJ. (50 L. T. Rep. (N. S.] 208.) [See 14 
Eng. Rep. 237; 30id. 666.—Ep.] 


NEW BOOKS AND NEW EDITIONS. 
SoutTHwortH & JONES ON MANUFACTURING CORPO- 
RATIONS. 


A Treatise onthe New York Manufacturiug Corporation Act 
of 1848 and Business Corporation Act of 1875, together 
with said acts,as amended, extended and modified to 
March, 1884, with Forms and By-Laws. By Edwin W. 
Southworth and Dwight A. Jones. New York: Baker, 
Voorhis & Co., 1884. Pp. xx, 308. 


This subject is of very important local interest, and 
deserves a manual like the present, The work seems 





very well done—concise, clear and practical. It isa 
good guide through the maze of the statutes on this 
subject, and one that is much needed. 


MURFREE ON SHERIFFS. 


A Treatise on the Law of Sheriffs and other Ministerial Offi- 
cers. By William L. Murfree, Sr. St. Louis, Mo.: F. H. 
Thomas & Co., 1884. Pp. x, 758. 


There has long seemed to be a place for a treatise on 
this topic, and this volume seems to fill it well. Mr. 
Murfree is a sound writer, and he has here done a very 
judicious and useful work. His plan and division are 
excellent, and his treatment is clear and discriminat- 
ing. The text is divided into sections, with head- 
lines, and the volume has a good index and tables of 
contents and cases cited. The printing is admira- 
ble. 


COURT OF APPEALS DECISIONS. 


'NHE following decisions were handed down Tues- 
day, June 10, 1884: 

Judgment affirmed, and appeal from the order dis- 
missed without costs to either party in this court— 
James M. Smith, receiver, etc., respondent, v. Henry 
M. Platt, executor, etc., appellant. ——Order affirmed 
with costs—George Whitney et al., appellants, v. State, 
respondent. Judgment affirmed with costs—Lucius 
B. Warner, assignee, etc., appellant, v. Edward S. Jaf- 
fray et al., respondents. —— Judgment affirmed with 
costs—Nathan Fakalinsky, respondent, v. N. Y. C 
& H, R. &. Co., appellant.——Judgment affirmed with 
costs—Catharine E. Dodge, an infant, respondent, v. 
Frederick M. St.John, appellant.——J udgment affirmed 
with costs—Feople ex rel. Timothy McDonough, appel- 
lant, v. Board of Managers of Buffalo Asylum for the 
Insane, respondent.——Order of General Term revers- 
ing the judgment and granting a new trial reversed, 
and the judgment entered upon the verdict affirmed 
with costs of the appeal to the General Term and to 
this court—Martin L. Ehrgott, appellant and respond- 
ent, v. Mayor, etc., of New York, respondents and ap- 
pellants.—— Judgment affirmed with costs—John S. 
Harris v. David Van Wart, assignee, etc., appellant, and 
Aaron Healy, respondent. ——Judgment reversed, new 
trial granted, costs to abide the event—Samuel P. 
Knapp, appellant, v. Ulrich Simon, impleaded, etc., 
respondents.——Judgment affirmed with costs—Chas. 
E. Patterson, receiver, etc., appellant, v. Daniel Robin- 
son et al., respondents. —Motion to amend remittitur 
denied without costs—Henry A. Valable v. New York, 
L. E. & W. Ry. and nine other cases. 


——__—_——_—- 


NOTES. 

The American Law Register for May contains a lead- 
ing article by Benjamin F. Rex, on Liability of Tele- 
graph Companies, and the following cases: /intovil v. 
New York Cent.. etc., 2. Co. (U.S. Cir.), on carrier’s 
stipulation that he shall have benefit of shipper’s in- 
surance even against carrier’s negligence, with note by 
Arthur Bidell; Rouwede v. Mayor, etc. (U.S. Cire.), on 
rights of bona fide purchase of irregular municipal 
bonds, with note by Adelbert Hamilton; Hersheiser v. 
Florence (Ohio), on note of wife as surety for husband, 
with note by John F. Kelly; Goodnow v. Empire 
Lumber Co. (Minn.), on disaffirmance of minor’s deed, 
with note by M. D. Ewell. 
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CURRENT TOPICS. 

HE Kentucky Law Reporter and Journal for June 
contains articles on Codification, by Mr. Wm. 
Reinecke and Mr. ©. B. Seymour, both strongly 
urging general codification. Mr. Reinecke has 
heretofore made the ablest plea on this side of the 
subject that we have ever seen, and some extracts 
from which we gave in 28 Alb. Law Jour. 38. Mr. 
Reinecke now says, among other things: ‘‘ Leaving 
out of view entirely the vast bulk of statutory law, 
there are 5,500 volumes of reported decisions in the 
English language in which we are expected to seek 
the common law. They are increasing at the rate 
of 100 volumes, annually. By a legal fiction which 
under existing circumstances is almost a mockery, 
all the people are presumed to know the law. At 
least, the duty is imposed upon them at their peril, 
to obey its commands, although they neither know 
them nor can know them. Must it not — slowly 
perhaps, but surely — destroy in the hearts of the 
people that confidence and hearty acquiescence upon 
which all law and all order rests, to have withheld 
from them the means of knowing their rights and 
their duties? No one will be bold enough to deny that 
it is their good right to know the law. But is that 
vast library of 5,500 volumes of decisions accessible 
tothem? And if it were, could they find the law 
inthem? Suppose then that they despair of the 
task (as they surely will if they try it) and that they 
call to their aid the best legal advice which money, 
liberally bestowed, can buy. Can the lawyers, 
without wading through all these reports, do more 
than guess at the law ? We should be insincere if 
we failed to confess that the best legal marksmen 
occasionaliy make very wild shots. And even if 
we have guessed with such apparent safety that we 
felt secure in advising a client unhesitatingly to act 
upon our conclusions, when he has acted upon our 
advice and got into trouble and relies upon us to 
get him out and our case comes to trial, we may 
find to our dismay a lawmaker in the place of the 
judge upon the bench, who, creating a new rule, 
which until then had no existence, applies it to a 
transaction entered into upon the faith of the law 
as theretofore expounded. But he could not do it 
if the old rule was written down in a statute, instead 
of an opinion, * * * It is paradoxical 
to call that a rule of our conduct which 
is not certain or which is unknown. Unless it 
is already written down in a statute or in the re- 
ports, the law does not exist at all, although we all 
know to our cost how it is sometimes evolved from 
the inner consciousness of the court, and how the 
non-existing law becomes a cudgel with which ex- 
isting rights are beaten over the head. * * * 
It is too late in the day to doubt sincereiy the 
possibility of making a code of the body of the ex- 
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isting law. With Mr. David Dudley Field’s New 
York Code before the world — the best lexicon of 
legal definitions and of the outline of jurisprudence 
which was ever written — the practicability of con- 
densing the law of the land into clear, concise rules, 
making one volume of moderate size, is no longer 
an open question, It is just as futile now for the 
army of legal Podsnaps to continue the jeers with 
which they first greeted this undertaking, as it 
would have been for the junta at Salamanca to have 
derided the folly of Christopher Columbus, after the 
prow of his caravel had touched the shore of San 
Salvador. The responsibility, the solemn duty 
of originating this greatest of all law  re- 
forms rests with the legal profession. If the 
people knew the necessity as we know it, 
they would force from us this inestimable gift. 
But they do not, and we may as well win 
ourselves the credit of having given it to them with- 
out coercion. For more than two centuries, to the 


top-story in the first quadrangle of All Souls’ Col- 
lege at Oxford a great sun-dial has been affixed, 
bearing upon it in large golden letters the words: 
Pereunt et imputantur, referring to the fleeting hours 
marked by the large pointers below. Time passes, 
and it goes down, too, against our account.” 


Mr. Seymour said: “The one real objection to 
codification is that it will limit the legislative pow- 
ers of the courts. By a singular fiction the courts, 
from time immemorial, have pretended that they 
simply declared the law, and did not make the law; 
yet we all know that this pretense is a mere fiction— 
as much a fiction as the losing and finding in trover, 
and the lease, entry and ouster in ejectment. The 
effect of this fiction has been to obscure the bound- 
aries of the legislative function, of the courts. In 
times when Parliaments were seldom called together 
the bulk of legislative work had to be done by the 
courts; in these times when legislatures meet 
biennially, the legislative powers of the courts ought 
to be reduced toa minimum. Judicial legislation 
is always the making of a rule to apply to an act 
already done. Such has beenits character from the 
time of the famous case of Zelophehad’s daughters in 
the Pentateuch, XXXVI, Num. 6-12, unto this 
present. The boasted element of elasticity is 
simply uncertainty. Every settled doctrine of the 
law ought to be incorporated into a statute, so as to 
be put out of the reach of the courts as far as pos- 
sible. Judicial discretion has been of service, and 
yet discretion has in it a strong element of do-as- 
you-please. This objection to codification seems to 
me its strongest recommendation. * * * The 
question of practicability resolves itself into a 
question as to the patience, attention, care and 
thought of the codifiers. In order that a code may 
be produced that is worth having, the Legislature 
and the codifiers must possess a large amount of 
that greatest of political virtues — self control; and 
this virtue is unfortunately a rare one.” Mr. Sey- 
mour then particularly urges immediate codification 
of the criminal law and the law of coverture. In 
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respect to the latter he says: ‘‘ It is safe to say that 
no lawyer in this State to-day knows what is the 
Kentucky law as to married women’s, separate 
estate. The amount of litigation produced by the 
uncertainty is not edifying. The recent tendency 
of decisions is to increase the uncertainty. Prob- 
ably the result cannot be avoided by any care of the 
courts, if the labor of making laws on this subject 
is to be thrust upon the courts; and indeed it must 
not be forgotten that a precedent so far as it is au- 
thority at all is a law, differing from other laws in- 
deed in being the work of courts and in being ar- 
rived at through a competition of conflicting analo- 
gies.” 


In the very excellent and thoughtful preface to 
Mr. Henry Reed’s new treatise on the Statute of 
Frauds, the author speaks of the necessity of reduc- 
ing precedents to some concise expression. Although 
he speaks of the construction of a statute, yet what 
he says is still more applicable to the unwritten law, 
for if what is written gives rise to so much construc- 
tion, how much more that which is unwritten or ex- 
isting only in scattered and conflicting authorities! 
Mr. Reed says of the growing necessity for carefully 
considered text-books: ‘‘ If the ‘lawless science of 
our law ’ is ever to be made single and homogeneous, 
if the ‘myriad code of precedent’ is to be reduced to 
a system, it must be done through some such pre- 
liminary process. The number of decisions, and the 
physical difficulty alone of using them, as we are in 
the habit of doing, must at last bring about the 
adoption of a plan radically different from that in 
use. The contradictory, subtle and yet practically 
important subject of the Statute of Frauds gives as 
good a fleld for experiment as perhaps could be 
found; and if the present work has been written as 
it should be, it will show how and where the courts 
when unfettered ‘by authority, and under any cir- 
cumstances the Legislature can formulate such rules, 
that the only real occupation for a judicial tribunal 
will be the ascertaining of facts in the particular 
controversy. The writer has no hesitation in saying 
that if skill and care are employed a statute can be 
drawn which can set at rest three-fourths of the 
questions of law connected with the Statute of 
Frauds; and as the trials of questions of fact wil! 
not be reported to be a later source of perplexity, 
the mass of precedents may be kept within a reason- 
able compass.” This is an excellent answer to those 
who oppose general codification on the ground 
that statutes give rise to so much discussion, Our 
late Legislature enacted a law that married women 
may contract as if single. This is so far a codifica- 
tion. We do not know that there can beany objec- 
tion to it. And yet if the arguments against codi- 
fication are sound, we should be forced to believe 
that this act is only to be tolerated because it is in 
the statute book and not in a code, 


The lawyers who are jealous of women in court 
will find some comfort in the case of Mrs. Weldon, 





of whose appearance in court we gave some account, 
ante, 221. It seems that she has been ‘‘ wearying ” 
the judges with the scriptural result. The Law 
Times says: ‘‘ The evils arising from suitors appear- 
ing in the courts in person have been illustrated by 
Mrs. Weldon, who will very soon become an intol- 
erable nuisance and a very costly intruder upon the 
time of the judges. She has found out that an at- 
tractive woman, appearing as her own advocate, will 
be allowed to say and do many things which no one 
else could do or say with impunity. Consequently 
she is proceeding to abuse the license allowed her, 
and if a judge sums up in a way she does not like 
she condemns him as a nasty man; and if another 
judge wishes to keep her to the point she denounces 
him as prejudiced, and threatens to go to the Court 
of Appeal. She is also, we regret to say, leading 
judges into wrong decisions. Justices Cave and 
Smith restored some parts of a statement of claim 
which had been struck out by a master and a judge, 
which were as objectionable, from a pleading point 
of view, as they could possibly be. They set up the 
motives for a trespass; suggesting aggravation of 
damages. This, we suppose, is on the same lines as 
allowing an allegation of seduction in a claim for 
breach of promise of marriage (Millington v. Loring), 
a decision we always considered erroneous.” 


The recent death of Noah Haynes Swayne, a jus- 
tice of the United States Supreme Court from 1862 
to 1881, at the age of eighty-four years, brings into 
respectful remembrance an able and faithful public 
servant, who participated in the decisions of that 
tribunal during the most important period of its his- 
tory, and has left the impress of a calm and clear 
judgment and full legal learning upon the Federal 
jurisprudence. We call attention to a beautiful 
tribute to his memory, in another column. 


The resignation of Judge Erskine, of Georgia, 
from the Federal bench is the subject of regret 


among the people of his jurisdiction. The bar 
of Atlanta have caused his portrait to be painted 
and placed in the Federal court room, and on its 
presentation recorded their testimony that hewas “a 
judge who, by a fair interpretation and just enforce- 
ment of the laws of the United States, did much to 
make hearts once estranged feel a new love for the 
National government; a judge who, in his dealings 
and intercourse with the bar, was always kind, ac- 
commodating and considerate of their feelings and 
wishes; a judge who, in times of temptation, when 
the honesty of others was questioned and charges 
were rife against them, passed among his fellow men 
without reproach, unchallenged, for what he was, 
an honest man, a good citizen, respected and be- 
loved, and a judge able, intelligent, learned, labori- 
ous, upright and impartial.” There is probably no 
class of public servants in this country who do more 
work forsuch meagre pay, and are generally so little 
thanked, as the judges of the Federal Circuit and 
District Courts. It is quite refreshing to find one 
appreciated, 
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NOTES OF CASES. 


N Atwater v. Mayor, etc., New Jersey Chancery 
Court, March 19, 1884, 7 N. J. L. Jour. 176, it 


was held that a public market held in the street’ 


may constitute a nuisance to an adjoining land 
owner, and may be enjoined, although authorized 
by ordinance. The fact of the nuisance was admit- 
ted in argument, and the chancellor granted a pre- 
liminary injunction. The Journal accompanies the 
case with a note stating that this is the first case 
directly involving this question in that State, and 
citing Anox v. Mayor, 55 Barb. 404; Wartman v. 
Philadelphia, 33 Penn. St. 202; Com. v. Wentworth, 
Bright, 318; Rex v. Russel, 6 East, 427; Wilkes v. 
Hungerford Market; Sattermole v. Mayor, ete. 15 
Fla, 206. In Jlenkel v. City of Detroit, 49 Mich. 249; 
$. C., 43 Am. Rep. 464, it was held that a city hav- 
ing established a public market ina portion of a 
public street duly condemned for that purpose, no 
action can be maintained against the city for injury 
to his adjoining property by the incidental obstruc- 
tion of the street by the collecting of wagons in the 
neighborhood, and the selling of produce there- 
from, where the same is under police regulation. 
See also note, 43 Am. Rep. 473. 


In Miller v. Lacey, Superior Court of Delaware, 
April Term, 1884, at Dover, decided a point of con- 
siderable practical utility and importance, both to 
parties and officers having execution process in 
hand, as to the duty of a claimant of goods levied 
on by the sheriff as the property of the defendant 
in the execution, but really not belonging to him. 
In the exact form in which it was put it is novel as 
well as important. Brewers’ Sons placed an execu- 
tion in the hands of Lacey, sheriff, against a certain 
C. H. Benn. When the sheriff called at Benn’s 
store he was informed that C. H. Benn had sold out 
his stock of goods to George W. Benn and Rebecca 
A. Smith, the brother and sister of C. H. Benn, and 
their agent was then in possession. The sheriff 
made a levy, but did not remove the goods or close 
the store. Two weeks later, being indemnified by 
the plaintiffs in the execution, he went back and 
closed the store, and afterward sold the goods. At 
the time he closed the store he found Miller, the 
plaintiff in the suit, in possession. Miller claimed 
as a bona fide purchaser from G. W. Benn and Re- 
becea A. Smith, the purchasers from C. H. Benn. 
At this time there were in the store a stove, clock, 
money drawer and a half dozen chairs, which Miller 
had purchased from other persons, and which never 
had belonged to C. H. Benn, but Miller did not 
make any specific claim of these, but claimed the 
contents of the store as a whole. After the sale of 
the store by the sheriff, Miller brought replevin for 
the goods, including the above-named specific arti- 
cles. For the sheriff defendant it was urged that 
although Benn never owned the stove, clock and 
money drawer, and they undoubtedly belonged to 
Miller, the plaintiff in the replevin, yet, as he had 





claimed the goods generally, by virtue of his pur- 
chase from Benn and Smith, and had not distin- 
guished as between the general stock and these 
specific articles he could not recover for them, un- 
less he recovered the whole, and if the jury should 
find that the sale by C. H. Benn to his brother and 
sister wasjfraudulent, their verdict should be for the 
defendant in the replevin. The court affirmed this 
view of the law, and the defendant had a verdict. 
Day, Pennewvill and Wolcott for plaintiff. J. A. 
Fulton for defendant. 


In City of Wellington v. Gregson, 31 Kans. 99, it 
was held that a city is not, as matter of law, liable 
for an injury caused by the upsetting of a carriage 
by running against a post set at the corner of two 
streets to protect a shade-tree. The court said: 
‘The existence of a post or other object large 
enough to upset a buggy or wagon running over it 
within a carriage-width of a traveled track is not 
necessarily, and as a matter of law, such an obstruc- 
tion as renders the city liable for injuries occasioned 
thereby. It may or may not be such an obstruction, 
depending upon a variety of circumstances, and or- 
dinarily, whether it is or not, is a question of fact 
to be determined by the jury. In other words, the 
the city is not bound, as matter of law, to keep not 
only the traveled track in good and safe condition, 
but also to keep a space of a carriage-width on each 
side of such traveled track free from posts, stones 
or other objects large enough to upset a buggy or 
wagon running over them. And yet that is sub- 
stantially what the court instructed the jury. 
It is unquestionably the duty of the city 
to keep its streets in a reasonably safe con- 
dition for travel in the ordinary modes. * * * 
In the discharge of this duty in places it must keep 
the whole width of the street in a safe condition for 
travel. Bryant v. Biddlefield, 39 Me. 193. In other 
places it is sufficient if it keep a travelled track in 
good repair. Jlull vy. Richmond, 2 Woodb. & M. 
337; Ireland v. Plank Road Co., 13 N. Y. 526; Bas- 
sett v. St. Joseph, 53 Mo. 290; 8. C., 14 Am. Rep. 
446; Brown v. Glasgow, 57 Mo, 157. Whether in 
any given case the public needs are such as to re- 
quire the whole width of the street to be kept in 
safe condition, is generally a question of fact for the 
jury. * * * ITtis a familiar fact that in all our 
cities lot owners are accustomed to plant shade trees 
in front of their lots. Many streets are thus rendered 
beautiful by the long rows on either side. Especi- 
ally is this true in the residence portion of the city. 
Sometimes these trees are in the sidewalk, but more 
often just outside the s*dewalk, in the street proper- 
Often; especially when the trees are young, they are 
inclosed with boxes or railings, to prevent their in- 
jury by straying cattle or passing teams. Can it be 
that permitting these things is per se negligence on 
the part of the city; that every time a buggy runs 
against one of these trees or its protection the city 
is liable for all injuries, unless the driver was also 
negligent? Cannot a party put a hitching-post in 
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front of his residence without exposing the city to 
a charge of negligence, unless he has placed it more 
than a carriage-width from the travelled track? 
These questions carry their own answer. The cir- 
cumstances of each case must determine whether 
tree or post, or any other thing that a buggy may 
run upon or against, is by reason of its proximity to 
the travelled track an obstruction, whose continu- 
ance brands the city with negligence. The question 
is not whether a city may grant permission to one to 
occupy the street with trees and railings and posts, 
but whether the city must keep its streets and all 
its streets free from all such objects, or be held al- 
ways, as matter of law, guilty of negligence and 
liable for allinjuries resulting therefrom. We think 
the District Court erred in practically holding that 
as matter of law the city was, under the circum- 
stances, guilty of negligence in permitting the post 
to remain where it was, and in not leaving the ques- 
tion of negligence in this respect more fully and 
entirely to the judgment of the jury."’ See Perkins 
v. Inhabitants of Fayette, 68 Me. 152; S. C., 28 Am. 
Rep. 84; Niblett v. Nashville, 12 Heisk. 684; 8S. C., 
27 Am. Rep. and note 757. 


~~ 


755, 
a 


INCORPORATION OF EXTRINSIC 
MENTS IN WILLS. 


HE doctrine by which extraneous writings of a 
testamentary character, invalid as wills by rea- 


DOCU- 


son of informalities in their execution, are incorpo- 
rated into duly executed wills is well established in 


the law. The earliest case directly in point which 
I have been able to find is one decided by Lord 
Macclesfield, whose decision was affirmed by the 
House of Lords in 1723 (Acherly v. Vernon, 1 
Conyns’ Reports, 381); the latest is a case which has 
just been decided by the surrogate of New York 
county. Jn Extate of Webb, opinion filed May 12, 
1884. It has never been doubted or discredited in 
England. In the United States, it has been estab- 
lished by judicial decisions in New York (Jackson 
ex dem. v. Babcock, 12 Johns. 889), Massachusetts 
(Loring v. Sumner, 23 Pick. 102), Virginia (Pol- 
lock v. Glassell, 2 Gratt. 468), Missouri (Harvey v. 
Chouteau, 14 Miss. 587), South Carolina (Johnson 
v. Clarkson, 3 Rich. Eq. 305), Pennsylvania 
(Wickoff’s Appeal, 15 Penn. St. 291), and Ken- 
tucky (Beal v. Cunningham, 3 B. Monr. 390), 
The only cases which seem to oppose it are one in 
Connecticut (40 Conn. at p, 271) and another in the 
surrogate’s court of New York county in 1850 
(Thompson v. Quimby, 2 Bradf. 458). The. first of 
these was decided on other grounds and the dictum 
of the court upon the doctrine of incorporation 
was unsupported by any citations. This point in 
the New York case has since been overruled: 1 Red- 
field on Wills, 265-266, note 38. 

The two recent New York cases in the decision of 
which the surrogate of New York county reviewed 
the whole doctrine are Jn the Estate of Webb (supra) 
and In the Estate of Greene (Daily Reg. for March 


18, 1884); neither of which has yet appeared in the 
regular reports. 

In the Webb case, the fourth clause of the will 
read: ‘‘I give and bequeath all the rest and re- 
mainder of my real and personal estate to John 
Hyrons, Esq. of Lye, Worcestersheir, England, as 
trustee. It is understood that he shall divide the 
same among my nephews and nieces living in Eng- 
land according to private instruction given to him 
by me.” 

The counsel for the executor offered in evidence, 
as the ‘* private instruction ” referred to in the will, 
a paper, of the identity of which as the “ private 
instruction * there was strong proof. The counsel 
for the contestants objected tothe admission of this 
or of any other paper as the ‘‘ private instruction,” 
on the ground that the fourth clause of the will 
did not refer to any paper. 

In the Greene case, the fourth clause of the will 
read: ‘*T direct that my executors and trustees pay 
over and distribute * * * certain bequests in money 
and personal effects to sundry institutions and per- 
sons named in three memorandums left with this will 
for their guidance.” 

The counsel for the contestants objected to the 
incorporation of the three memorandums. First, 
because they were not proved to have been in ex- 
istence at the time the will was executed. Second, 
because they were not identified as the memoran- 
dums referred to in the will. 

The incorporation of such writings in wills is the 
subject of this paper. But before discussing the 
three principles on which it is based, I wish to say 
a few words about the origin and development of 
this doctrine in the law of wills of real property 
and of wills of personal property. 

1, The origin of the doctrine of incorporation of ex- 
trinsie documents in wills of real property. 

Wills of lands were well known to the Saxons. 
But from William the Conqueror (A. D. 1060) to 
Henry VIII (1541), wills of lands, valid in law, were 
unknown. The necessity of feudal investiture by 
livery of seisin and the inability of the vassal to be- 
stow his tenement without the consent of his lord, 
under the feudal system, made the disposition of 
lands by will impossible. By means of uses, it is 
true, the principles of feudal law were evaded, so 
that a man, by conveying lands to such uses as he 
might declare by his last will, obtained for himself, 
by the assistance of courts of chancery, a right to 
devise his lands. But when, by the Statute of Uses 
27 Henry VIII, 1536), the seisin was at once united 
to the use, the power of devising lands by way of 
uses was destroyed. This unexpected effect of the 
Statute of Uses was avoided five years later by the 
Statute of Wills (32 Henry VIII, 1541), which au- 
thorized any person holding lands by socage tenure 
to dispose of them by last will and testament in 
writing. Washburn on Real Property (4th ed.), 
501-3. 

The statute of 12 Charles II, ch. 24 (1660), de- 
clared that all sorts of tenures (except some few un- 
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important ones) be turned into free and common 


socage. Chase's Blackstone, p. 269. 

The effect of these two statutes was to make all 
lands (except the few on which the statute of 12 
Charles II did not operate) devisable by will in 
writing. But the laxity of this law was made so 
apparent by Stephens v. Gerrard (2 Keble, 128), that 
a clause was inserted in the Statute of Frauds and 
Perjuries (29 Charles II, 1676), that wills of lands 
must not only be in writing, but must be signed by 
the party making the devise or by some person in 
his presence and by his direction, and attested and 
subscribed in his presence by three or four credible 
witnesses, 

After the passage of this statute a written testa- 
mentary disposition of lands, not signed and wit- 
nessed in accordance with its requirements, was in- 
valid as a will, unless incorporated in a will that 
was duly executed. The subsequent Statutes of 
Wills (1837, 7 William IV and 1 Victoria, chap. 36) 
have only added to the formalities of execution, but 
have never affected the doctrine of incorporation. 
Allen v. Maddock, 11 Privy Coun. Cas., p. 455. 
Words of reference, sufficient to justify incorpora- 
tion, are ineffectual unless they are in a validly exe- 
cuted will. An informal paper, if incorporated, is 


incorporated at the place where it is referred to, 
and the extraneous document, when once incorpo- 
rated, is a part of a valid will. 
N.Y. 140. 

The doctrine, therefore, of the incorporation of 


Tonnele v. Hall, 4 


extrinsic documents in wills of real estate dates 
from the Statute of Frauds (1676). It was based, 
in England, upon that statute until the later Stat- 
utes 01 Wills of William IV and of Victoria. In 
New York, it depended upon our statute of frauds 
until 1830, and from that time, when our statute 
of wills was passed, it is founded on the interpreta- 
tion of that enactment. Hoysradt v. Kingman, 22 
N. Y. 273. 

2. The origin of this doctrine in wills of personal 
property. 

Before the Statute of Frauds of 29 Charles II, 
nuncupative wills of personal property were valid. 
By that statute such wills were restricted to estates 
not exceeding £30 in value (except under certain 
circumstances). Until the wills acts of 7 William 
IV and of 1 Victoria, no formalities of any kind 
were necessary in the execution of wills of personal 
property. Allen v. Maddock, p. 439. The statute 
of Victoria prescribed the same formalities for the 
execution of wills whether of real or personal prop- 
erty — namely, that every will shall be in writing 
and signed at the end by the testator in the presence 
of two witnesses at one time. In New York, no 
greater formalities than those required under the 
English Statute of Frauds were exacted until the 
passage of our wills act in 1830. Hoysradt v. King- 
man, supra. It is, then, from 1837, in England, 
and from 1830, in New York, that the doctrine of 
the incorporation of extrinsic documerts in wills of 
personal property dates. 





The principle of incorporation being now the 
same in wills both of real and of personal estate, the 
cases in the one class of wills are now authoritative 
in the decision of the other. Allen v. Maddock, p. 439. 

I have explained the origin of this doctrine of in- 
corporation because it seems to be a common 
opinion, among those who have not examined this 
subject, that since the enactment of our statutes 
prescribing rigid formalities in the execution of 
wills, documents not duly executed cannot in any 
way be admitted as parts of wills. 

Now to return to the consideration of the legal 
principles on which this doctrine is based. 

An extraneous paper, which by reason of 1n- 
formalities in its execution is inadmissible as a will, 
can be incorporated into a validly executed will, so 
as to make it, ipso facto, a part of the will itself. 

Provided three facts concur. 

First. That the will refers to some paper. 

Second. That it refers to it as actually in existence 
at the time the will was executed. 

Third. That the specific extraneous paper sought to 
be incorporated has been proved by satisfactory and 
conclusive evidence to be the self-same paper which the 
testator by his words of reference designed to indicate. 

First. The will must refer to some paper. 

We have already seen that the necessity of a ref- 
erence to some paper originated in the English 
Statute of Frauds and is now required by our own 
Statute of Wills. It is now for us to consider what 
words of reference in the will are sufficient. In 
principle, the Statute of Frauds applied to wills of 
lands in the same way as to contracts of guaranty, 
to contracts not to be performed within the space 
of one year from the making thereof, to contracts 
for the sale of lands, etc. That is to say, it required 
those contracts and wills of lands to be executed in 
writing with certain additional formalities such as 
signing, etc.; all ‘‘for the prevention of many 
fraudulent practices which are commonly endeav- 
ored to be upheld by perjury and subornation of 
perjury.” That wills must be witnessed as well as 
signed, while other contracts need but be signed, 
does not affect tle principle of the statute. To 
comply with the statute, the whole contract must be 
either embodied in some writing signed by the 
party to be charged, or in some paper referred to in 
a signed document and capable of being identified 
by means of the description of it contained in the 
signed paper. 3 Pars. on Cont. 387, note x. 

When the will refers in express terms to an in- 
strument of a certain date and tenor, to be found in 
a certain specified place, or in the hands of a person 
named and described, there can be no doubt that 
the will refers toa paper. But the cases which 
come before the courts are where the words of wills 
refer to something outside the will itself as embody- 
ing the testator’s intent, and in terms dubious and 
uncertain to one unacquainted with the testator and 
ignorant of the objects of his bounty, the nature of 
his property, and the circumstances surrounding 
him at the time of the execution of the will. In such 
cases it at first looks as though the will did not refer 
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to a paper, and as though the testamentary intent 
expressed in the will was so incomplete or uncertain 
as to amount to intestacy. It then becomes the duty 
of the court to construe the testator’s words, and to 
give them a meaning which will uphold the will, 
provided it can do so in harmony with well settled 
rules, the manifest intent, and adjudged cases. 

When it is sought to prove from several papers a 
contract required by the Statute of Frauds to be in 
writing, a court, on the principle that that is certain 
which can be made certain, admits parol evidence to 
connect the several papers, but not to supply any 
part of the contract itself. 3 Pars. on Cont. 
387, note x. So when a written contract to 
lease referred to certain alterations which were 
to be made ‘‘as per plan agreed upon,” Lord 
Chancellor Lyndhurst held, that as the written 
agreement refers specifically to a plan, if there be 
parol evidence clear and satisfactory to identify the 
particular plan, that evidence may be properly ad- 
mitted for the purpose of so identifying it. Hodges 
v. Horsfall, 5 Eng. Chan. Rep. 126; 5. C., 1 Russell 
and Mylne, 116. So where a check referred to a 
receipt, and the check and receipt taken together 
made out a written contract, parol evidence was ad- 
mitted to show that the receipt offered in evidence 
was the receipt referred to in the check. Raubit- 
schek v. Blank, 80 N. Y. 482. 

Now a “plan” can be oral as well as written. 
Aside from the merits of the cases the court would 
have been just as correct in giving one definition as 
the other. If, however, it had been decided that 
‘** plan” meant oral plan, the contract could not have 
been sustained. The court, therefore, invoking the 
aid of the legal maxim, id certum est quod certum 
reddi potest, sustained the contract. 

When it came to construe wills, also required by 
the Statute of Frauds to be in writing, etc., it worked 
out the intention of the testator by the same aid, 
In the leading case in this State (Jackson v. Labcock, 
12 Johns. 389), where the will read: ‘‘I give to my 
wife * * * all my estate * * * tobe at her 
absolute disposal according to an agreement entered 
into with her on the 27th day of October, 1802, un- 
der the name of Mary Bates Hill, and previous to 
her marriage,” the court was unanimously of the 
opinion that there was a sufficient reference to some 
instrument in writing to admit evidence of what 
instrument was meant. 

Where the testator signed a paper appointing his 
executor, and on the next day duly executed a will 
which began “I, James Wood, Esq., do declare this 
to be my will for disposing my estates as directed by 
my instructions,” and then gave the bulk of his prop- 
erty to his executors not naming them; the judicial 
committee of the privy council were of the opinion 
that the expressions in the will ‘‘import instruc- 
tions in writing,” and so admitted evidence of iden- 
tification. Wood v. Goodlake, 1 Notes of Cases, 149. 

But where the testator distributed certain prop- 
erty “among his natural heirs,” “according to an 
arrangement,” and the only paper offered, as what 
was referred to by “ arrangement,” was the invalid 





codicil to a previous will which previous will was 
revoked by the oné propounded, and the codicil it- 
self gave the property to two cousins, when the tes- 
tator had living a sister and mother, the court re- 
fused to incorporate the codicil (Ludlum v. Otis, 15 
Hun, 410). So when the testatrix executed this 
paper, “It is my wish for my dear husband to ad- 
minister the moneys, the smaller requests L. will be 
so kind as to attend to;” and then in the presence 
of the attesting witnesses inclosed in it two infor 
mal papers and folded and sealed it, and it was 
found that the envelope had afterward been opened ; 
the court refused to incorporate the informal pa- 
pers. Van Stranbenzer v. Monck, 3 Swabey & Trist. 3. 

Seconp. The paper writing referred to in the will 
must be referred to by words that import its actual 
existence at the time the will was executed. 

The object of the construction of a will is to get 
at the intention of the testator. The intention, to 
be valid, must be an intention definite and certain 
at the time the will was executed, and shown to be 
such by the words of the will itself. If the intention 
is not definite and certain as expressed in the will 
itself, but there is some reference in the will to an 
extraneous paper, which reference raises a presump- 
tion that the intention can be made definite and cer- 
tain by the incorporation of the extraneous paper, 
the intention to incorporate must be expressed on 
the face of the will itself as it stands, before the 
court can admit evidence of identity. A court 
of construction has no right to look at the extrinsic 
paper until it finds, within the will! itself, an inten- 
tion to refer to a written paper as in existence at the 
time the will was executed. When such intention 
is found in the will then the court can look at ex- 
trinsic papers, and determine by parol evidence 
whether this or that particular paper is the one re- 
ferred to in the will. If it were not so, but the tes- 
tator could refer in his will to a paper which he is 
to execute thereafter, this later paper would express 
the future, not the present will of the testator; the 
will itself would not, through any then existing pa- 
per, express the intent of the testator at the time of 
its execution. //abergham v. Vincent, 2 Vesey Jr. 
228; 1 Redf. on Wills, 262. 

The rule above laid down is substantially the same 
as that in Jn Estate of Greene (Daily Reg., March 18, 
1884), but is more explicit on the point that the 
words of the will must not only refer to a paper 
writing, but also must in terms refer to it as actually 
in existence before the court can admit evidence of 
identification. 

The existence, at the time of the execution of the 
will, of the specific paper sought to be incorporated, 
is a part of the evidence of identity by which the 
specific paper is shown to be the one referred to in 
the will. Mere words of reference to some paper 
in terms which do not of themselves indicate refer- 
ence to a paper in existence at the time of the exe- 
cution of the wiil, are not sufficient to justify the 
court in incorporating any informal paper, even if it 
can be shown, by parol evidence, that the very pa- 
per offered in evidence was actually in existence at 
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the time the will was executed, and that the testa- 
tor intended to refer to this particular paper in his 
will. If this were not so the court would be work- 
ing out a testamentary intent primarily from parol 
evidence, while the letter and spirit of our Statutes 
of Wills require that the intent must be deduced 
from the valid will, though in some cases by the as- 
sistance of parol evidence. The decisions referred 
to by the surrogate in the Greene case, as well as 
some others which I shall cite, support this view. 

In re Sunderland, L. R., 1 Probate and Divorce, 
198. Here the testatrix in her will bequeathed the 
residue of her property, except such articles of 
‘‘ furniture, etc., as shall be ticketed or described 
ina paper in my own handwriting to show my in- 
tentions regarding the same.” There was strong 
proof that the paper proved to be the one referred 
to in the will was itself actually in existence at the 
time the will was executed. But the court refused 
probate to the informal paper because the will did 
not describe it as in existence at the time the will 
was executed. 

In Dallows’ case, L. R., 1 Probate and Divorce, 
189, immediately following the signatures of the tes- 
tator and the witnesses was the clause ‘‘my execu- 
torsare A., B. and C.” The will in paragraphs be- 


fore the signature and attestation clause referred to 
the executors as ‘‘ hereinafter named,” but they were 
named in no other place except after the signatures, 
The court refused probate to this clause naming ex- 
ecutors, holding that “although theresis parol evidence 


that the clause following the signature was written 
before the execution, and was in existence at the 
time of the execution, it isnot made manifest by any 
words in the will that the testator was describing 
that clause when he referred in the early part of it 
to ‘my executors hereinafter named,’ and the parol 
evidence cannot be received for that purpose.” There 
are some remarks in Re O’ Neil, 91 N. Y. 516, which 
appear to favor a different doctrine, but a careful 
scrutiny of that case shows that they are dicta. 

Tuorrp. The extraneous paper sought to be incor- 
porated must be proved by satisfactory and conclu- 
sive evidence to be the selfsame paper which the 
testator by his words of reference designed to indi- 
cate, 

All the courts are substantially agreed upon the 
first two points of the doctrine of incorporation. 
But when they come to prescribe how much evidence 
of identity is requisite, they meet wich inherent dif- 
ficulties which have caused them to make very diff- 
erent formulas for what is substantially the same 
rule. I have chosen that of Surrogate Rollins as the 
most comprehensive. The evidence required is more 
than what would be sufficient to justify the verdict 
of a jury in any ordinary civil case. A mere pre- 
ponderance of evidence is not enough. And yet the 
rule is not so strict as to require absolute certainty 
such as is attained by a mathematical demonstration. 
What is required is proof which will create in the 
mind of the court a belief beyond any reasonable 
doubt that the informal paper is the one referred to 
in the will. A belicf similar to that on which a 


court of probate admits a will propounded for pro- 
bate, on sufficient proof by the subscribing wit- 
nesses and others that this was the last will and that 
it was duly executed. Allen v. Maddock, p. 443. 

A few close cases will show, I think, the true mean- 
ingjof the rule. In Jn Estate of Greene, supra, the will 
referred to ‘‘memorandums left with my will.” It 
was proved that the executor in the presence of the 
testator’s two nieces took a scaled envelope from a 
trunk in the room which the testator had occupied, 
and both the executor and the nieces thought the 
envelope contained the will and the memorandums, 
but their belief was not based entirely on observa- 
tions made at the time of the discovery. These 
memorandums, unwitnessed, undated and unsigned, 
were held to be not identified by this evidence. 

But In Goods of T. Smart, 4 Notes of Cases, 38, 
where the testator directed his executors to sell all 
his property not “mentioned and already appro- 
priated in a memorandum in my handwriting ;” and 
a memorandum without date, signature or attesta- 
tion, headed: ‘* This paper is the memorandum re- 
ferred to in my will, ete.,” which was not shown to 
the attesting witnesses of the will, but was shown 
to a servant by the testator, who asked her whether 
she could swear to his handwriting after his death, 
and requested her to read it which she did, and then 
requested her to give it to her executors; the paper 
was held to be sufficiently identified. 

In Wood v. Goodlake, 1 Notes of Cases, 144, the tes- 
tator wrote out a paper, appointing and naming his 
executors, and then went on to say: ‘‘And with re- 
spect to my real estate I shall dispose of the same to 
such persons as I shall by any writing indorsed here- 
on direct. Witness my hand this 2d Dec., 1884. 
James Wood. This paper was endorsed ‘‘‘ Instruc- 
tions for the will of Mr. James Wood, Esq., of Glo- 
cester.” On the next day he duly executed a will 
on a separate sheet of paper which began: “I, James 
Wood, Esq., do declare this to be my will for dis- 
posing my estates as directed by my instructions.” 
He then gave his executors all his real and personal 
estate. These two papers were admitted to probate 
as the will. But Jn Goods of Gill, L. R., 2 Probate 
and Divorce, 6, when the testator declared ‘‘ all my 
pictures, etc., I wish my executors to dispose of, etc., 
according to written directions left by me and af- 
fixed to this my will, etc., and there were no direc- 
tions affixed to the will, but some were found in the 
testator’s private sitting-room which were proved to 
have been executed for a previous will, now revoked ; 
that paper of directions was held to be not suffici- 
ently identified. 

In In the Goods of Bacon, 3 Notes of Cases, 645, 
the will read: ‘‘All my other books I give to my 
six children, to be divided among them according 
to a catalogue signed by me.” Among the testator’s 
papers his executrix found the will, and in the same 
drawer with it, though separate from it,a list headed: 
“Schedule of the division of my library of books 
agreeable tothe terms of my will, R. M. B.” The 
executrix deposed that the schedule was in the tes- 
tator’s handwriting, and that it had often been shown 











488 THE ALBANY 


LAW JOURNAL. 











to her by the deceased, and that it was written pre 
vious to the execution of the will; that it was the 
catalogue referred to in the will, and that it was in 
the same condition now as when shown to her by 
testator. The attesting witnesses deposed, that at 
the time of the execution of the will, the testator 
did not allude to any catalogue or list of books 
whatever, and there was some evidence to show that 
the catalogue was intended for a previous will which 
had been revoked. The schedule was held to be 
sufficiently identified as the catalogue referred to in 
the will. Though it was not impossible that it may 
have been intended for a former will, yet under the 
circumstances, this was only stronger evidence of 
intent to incorporate it in the subsequent will. 
These cases show the way the courts interpret the 
rules as to how much evidence of identity is required. 
It seems strange when the formalities for the exe- 
cution of wills are so minutely prescribed and so 
strictly enforced, that testators, rather than disclose 
fully their testamentary wishes to their counsel, are 
willing to run the risk of exposing their estates to 
litigation, and at last of having them administered 
according to the general statutes of descents and of 
disbursements. 
» The most of the cases on this doctrine are English, 
In America we are accustomed to recording acts and 
similar statutes, having for their object the protec- 
tion of the general public at the expense of disclos- 
ing the private affairs of individuals. But in Eng- 


land there has always been strong opposition to any 


such publicity. The existence of deeds of lease and 
release is a lasting monument to the popular disap- 
proval of the enrollment of deeds of bargain and 
sale. 27 Henry, VII, chap. 16. The testator anx- 
ious to keep secret his testamentary dispositions is 
willing to jeopardize their validity by committing 
them to the doubtful protection of an informal pa- 
per, trusting to incorporate this paper by words of 
reference. The desire for secrecy which causes this 
often makes it nearly if not quite impossible for the 
heirs and next of kin to obtain sufficient evidence 
of identification. For this reason the greater num- 
ber of such testamentary provisions have been ad- 
judged invalid. 
New York. 
[See Newton v. Seaman’s Friend Society, 130 Mass. 
91; 8. C., 39 Am. Rep. 433.—Eb. Aus. Law Jour. | 


Eveene D. Hawkins. 


——— 


THE PRESUMPTION OF DEATH—IIL. 
Ruxre X. But the presumption will arise that the 
death of the absentee has occcurred before the expiration 
of the seven years from being last heard of, where any of 
the following circumstances are shown, viz.: See Rules 
11, 12, 13, 14. 
Rute XI. That within that time he was in a desper- 


ate state of health. 
ILLUSTRATIONS. 


1. In 1780 J. left his home fora visit to return in six 
months. He was then in a *‘ desperate state of health.”’ 
He never returned, aud was not afterward heard of. 
In 1803, the question was whether J. or S., who died 


in 1785, had survived the other. The presumption was 
that S. survived J.(1) 

2. In July, 1852, H. quitted England for America, 
and wrote home announcing his safe arrival in New 
York. He was in declining health when he left home, 
and from his character and habits, would have been 
likely to have kept up his correspondence. He was 
never afterward heard of. In September, 1853, his 
father died. ‘Che presumption was that H. died in his 
father’s life-time. (2 

3. It is shown in a case arising in 1843, that H. whose 
deposition was taken in 1822, was then 59 years old 
and in “bad health.’’ This does not rebut the pre- 
sumption that heis alive, the phrase ‘*‘ bad health” 
not being specific enough.(3) 

In case 3 it was said: ‘‘ Neither does the circum- 
stance that the witness was in‘bad health’ in 1822, 
infer, as necessary consequence, that he is now dead. 
The difficulty is here, that the expression ‘ bad health’ 
is undeterminable. There are manifold sorts of bad 
health and many degrees in most of them. Show me 
that H. was the subject of some quick, consuming 
disease or of any specific malady atall, and you will 
change the case. Suppose that his bad health was 
temporary or that the expression means only that his 
health was not robust. A man in bad health at one 
time may recover afterward; that depends entirely 
upon the nature of his disorder and mode of treat- 
ment and vigor of his constitution. And the vale- 
tudinarian often prolongs an existence beyond him, 
who in the carelessness of health may be suddenly cut 
down. Inthe case cited from 15 Ves. (4) the health 
was very bad—the chancellor speaks of it as des- 
perate.”’ 


Rue XII. That within that time he embarked ona 
vessel which has not since been heard of und is long 
overdue, (a) inquiries having been made at her ports of 
departure and destination.(b) 


ILLUSTRATIONS. 
(A.) 

1. In 1842 M. sailed on a vessel going from Y. to B. 
The ordinary ‘voyage from Y. to B. lasts a month. 
The vessel on which M. sailed never reached B. The 
question being in 1845, whether M. is now alive, the 
presumption is that he is dead.(5) 

2. On March 11, 1841, J. sailed from New York to 
Liverpool in the steamship President. Nothing was 
ever heard of the shipor of any person who sailed 
in her, after she left the harbor of New York. The 
ordinary time for steam passages across the Atlantic 
from New York at this time was fourteen or fifteen 
days, the longest did not exceed twenty-four days. 
The ordinary passage of sailing vessels was thirty days, 
the longest forty. The question was whether J. was 
alive on May 1, 1841. The presumption was that he 
was dead at that time.(6) 

3. Captain T. departed with his vessel, The Helena, 
ona voyage, the ordinary limit of which was four 
months. Seventeen mouths expired, and nothing was 
heard of her or the crew. Seventeen months was 
more than sufficient to have heard from all the com- 





(1) Webster v. Birchmore, 13 Ves. 362 (1807); and see Eagle's 
case, 3 Abb. (Pr.) 218 (1836); or was of grossly intemperate 
habits when last heard of. Stouvenel v. Stephens, 2 Daly, 
323 (1868) . 

2) Danby v. Danby, 5 Sur. (U. S.) 54 (1859). 

(3) Re Hall, 1 Wall. Jr. 85 (1843). 

(4) Webster v. Birchmore. 

(5) White v. Maun, 26 Me. 363 (1841); Patterson v. Black, 
Park. on Ins. 919; Watson v. Maxwell, 1 Stark, 121 (1815); Re 
Hutton, 1 Cort. 595 (1837); Re Cooke, Ir. Rep., 5 Eq. 240 (1871); 
Eagle’s case, 3 Abb. Pr. 218 (1836). 

(6) Oppenheim v. Wolf, 3 Sands, Ch, 571 (1846). 
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mercial ports in the world. The presumption at the 
end of this time was that the vessel was lost, and 
that those on board including Captain T. had per- 
ished.(7) 

4. G. was commander of the United States sloop of 
war, Albany, which left Aspinwall for New York, 
September 28, 1854. Upto November 1, 1855, nothing 
had been heard of G. or any of the officers or crew of 
the vessel. In an action brought by G. and pending 
at that time in the New York Courts, judgment was 
entered in hisname in November 27, 1854. Eighteen 
days is the outside time for a passage from Aspinwall 
to New York. The presumption was that G. was dead 
on November 27 and the judgment is void.(8) 

5. On January 27, 1857, M. sailed from Liverpool to 
Valparaiso. The voyage should have been made in ten 
weeks. In January, 1858 nothiug had since been heard 
of the vessel or its crew. The presumption was that M. 
was dead.(9) 

In case lit was said, that insurance companies re- 
cognizing the inference, were in the habit of paying 
insurance on vessels after the lapse of a year whena 
vessel sailed from an American to a European port 
and was not heard of. ‘‘One who has sailed in a ves- 
sel which has never been heard of for such length of 
time as would be sufficient to allow information to be 
received from any part of the world to which the ves- 
sel or persons on board might have been expected to 
be carried, and who has never been heard of since the 
vessel sailed, may be presumed to be dead.”’ 

In case 2 it was said: ‘‘The decisive point is the time 
of J.’s death. The precise time will never be known, 
till the mighty deep gives up its dead at the last great 
day. For the purpose in hand we must have recourse 
to the dictates of common experience and to legal pre- 
sumptions. J. departed from this port on the steam- 
ship President, on the 11th day of March, 1841. Noth- 
ing has ever been heard of the vessel or of any of her 
passengers or crew from that day to the present. The 
usual time for steam passages across the Atlantic 
from New York has been fourteen or fifteen days, 
and the longest passages have not exceeded twenty- 
three or twenty-four days. Forty days is along pas- 
sage from hence to England in a sailing vessel of ordi- 
nary quality, and the outward trips of our packet 
ships are seldom beyond thirty days and oftener under 
twenty-five. These are facts forming a part of the ex- 
perience and common knowledge of the day, and as 
such are legitimate ground for the judgment of the 
court. Now it is very true that the ill-fated Presi- 
dent may have become disabled and drifted about for 
weeks and weeks, before she was finally engulfed by 





(7) Merritt v. Thompson, 1 Hilt. 550 (1858). An interesting 
note is appended to the report of this case as follows: ‘‘ This 
case was decided in New York city, April, 1858, and five 
days later the following paragraph appeared in the New York 
Tribune: ‘A Lost Captain Found. The New York corre- 
spondent of the Boston Journal states that some three years 
ago the report reached New York that the ship Helena was 
lost. Her commander, Captain Thompson, had with him his 
son, and left in New York his wife and several children. His 
cargo was a load of Coolies; and it was believed that the cargo 
had risen and murdered the crew. The insurance office paid 
the policy, and an administrator was appointed for the estate. 
But Mrs. Thompson has had unwavering faith that her hus- 
band and son were alive, and would both return. This week 
a vessel arrived at this port, and states that they passed and 
hailed a vessel bound for China, which had on board Captain 


Thompson and crew of the Helena. The news has been hailed - 


with joy, and public thanksgiving was given last Sabbath in 
the Mariner’s Church.’ Upon inquiry however this was 
not the Captain Thompson referred to in the above case; nor 
has he nor his vessel since been heard of.”” The result justi- 
fied the legal presumption in this case at least. 

(8) Gerry v. Post, 13 How. (Pr.) 118 (1855). 

(9) Re Main, 1 Sw. & Tr. 11 (1858). 





the waves of the Atlantic. But what was her prob- 
able fate? A regular and tolerably fair passage would 
have carried her to England before the last day of 
March, 1841. If she had become a wreck and had been 
buffeted to and fro upon the ocean, the chances would 
have been greatly in favor of her being seen by some 
one of the many sail that are constantly passing be- 
tween the United States and Europe. The fact that 
she had the recourse of both sails and steam, thus 
doubling her chance of making some port in case of 
disaster; and the impenetrable cloud that has always 
hung over her end, lead the mind irresistibly to the 
conclusion that she must have gone to the bottom 
before she had been six weeks out of New York; and 
the strong probability is that she was lost within a few 
days after her departure. This is a different question 
from the one presented, when it is to be determined 
whether a sufficient time has elapsed to compel pay- 
ment of an insurance on a missing vessel. Then all 
the chances in favor of safety are suffered to expire, 
before the final and last step is taken by the payment 
of the loss. Here the fact of the death of the party is 
conceded, and the inquiry is, when did it happen? In 
the case of the insurance after waiting for a year from 
the sailing of the missing ship, and then paying the 
loss, it is not paid on the presumption that the vessel 
was lost only on the day that payment was made; but 
on the supposition that she must within the longest 
customary period allowed for such vessels to reach 
their port of destination. It is a general rule that if a 
ship has been missing, and no intelligence received of 
her within a reasonable time after she sailed, it shall 
be presumed that she foundered at sea. The under- 
writers are permitted to wait until intelligence of the 
missing vessel can no longer be reasonably expected. 
So the Surrogate’s Court will delay the grant of ad- 
ministration upon the estate of one who sailed in such 
a vessel, while hope proclaims a chance of his safety. 
But when the expectation of tidings of ship and pas- 
senger is entirely exhausted, and the underwriter and 
the surrogate act upon the legal presumption of the 
loss of both, that presumption relates back to atime 
far anterior tothe period when such action takes 
place. It is a presumption founded upon common 
sense and experience, and leads to the conclusion that 
the loss occurred within the longest usual duration of 
avoyage from the port of departure to that of the 
ship’s destination; because a loss within that time is 
far more probable than that the vessel after becoming 
disabled should have drifted about for any consider- 
able period, at the mercy of the waves, without en- 
countering some other vessel or ultimately reaching 
the land.(10) * * * The authorities fully sustain 
my conviction that the steamer President must be 
deemed to have been lost before May, 1841.’’ 

In case 3 it was said: ‘‘The presumption of his 
death does not rest upon the fact that he has not been 
heard of for seventeen months, but upon the weightier 
circumstance that the vessel has not been heard of. It 
is suggested that she may have been lost or destroyed 
by pirates, and the defendant have survived ; thatcon- 
sidering the dangerous nature of the navigation in 
which he was engaged, and the character of the islands 
of the Pacific where he may have landed, it is not un- 
reasonable to suppose that he may still be living. The 
supposition that a man may be living is not unrea- 
sonable where nothing is known to the contrary, until 
the natural limit of life has been passed. It is possi- 
ble that the defendant may be alive, but that would 
be possible fifty years hence. The question is not 





(10) As to the presumption of the loss of a vessel under such 
circumstances, see Houstman v. Thornton, Holt. N. P, 242; 
Newby v. Read, Park. on Ins. 85; Brown v. Neilson, 1 Comes, 
525. 
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whether it is possible he may be alive, but whether the 
circumstances of this’case do not warrant that strong 
probability of his death upon which a court of justice 
should act. Forty years after the belief had become 
universal in Europe that the vessels of La Perouse and 
all on board of them had perished, discoveries were 
made rendering it highly probable that he and some 
of his companions had survived, and had lived for 
many years on one of the islands, forming part of the 
great groups through which the vessel of the defend- 
ant must have passed in the successful prosecution of 
hervoyage. The suggestion that La Perouse might 
still be living, would have availed little ina French 
court against the claim of the heirsto inherit. It 
would be presumed that he was dead, for courts of 
justice do not allow the consideration of possibilities 
to outweigh a case of strong probability, but adopt 
and act upon those presumptions which seem most in 
accordance with the ordinary and usual course of 
events. Presumption founded in a reasonable prob- 
ability must prevail against mere possibilities, for 
were it otherwise, the conclusion could never be ar- 
rived at that aman was dead, until the natural limit 
of human life had been reached. Suggestions quite as 
well entitled to consideration as those now presented 
to the court have been offered in previous cases ;(11) 
but were not allowed to prevail against the presump- 
tion which was deemed the proper and reasonable one 
under the circumstances. Seventeen months have 
gone by since the defendant departed upon a voyage, 
the ordinary limit of which is four months, and noth- 
ing having been since heard of the vessel or of those 
who were on her, the presumption must be that she is 
lost, and that the defendant and those on board have 
perished. A greater length of time would strengthen 
the probability, but sufficient has elapsed to warraut 
the court in adopting and acting upon that presump- 
tion.”’ 

In case 4it was said: ‘“Ifatenant for life remove 
beyond sea or absent himself in this State or else- 
where, for seven years together, he is presumed to be 
dead. Thatis a conclusion founded upon mere ab- 
sence and not being heard of for that time without 
reference to other circumstances. Other cases are 
left to depend on the various facts which may be con- 
nected with them. A vessel when absent double the 
longest time of a voyage may be presumed to be lost; 
and it follows as a consequence that it will also be in- 
ferred that all perished with her, if none of the pas- 
sengers or crew are afterward heard of. In October of 
last year we were shocked at the news of the loss of 
the Arctic and most of her crew and passengers. 
Still hopes were reasonably entertained that some in- 
dividuals might have been picked up by vessels going 
to Europe, and until abundant opportunity had passed 
to hear from all such vessels this hope was properly in- 
dulged; and the legal inference might have been until 
that time was passed that any individual not known 
to have perished was still alive. But when that last 
anchor of hope was gone, then the conclusion was that 
those not heard from had perished—not when hope 
was last given up—but at the time when from all cir- 
cumstances it was most probable they had perished, 
and would carry us back tothe time when the ill- 
fated vessel and passengers and crew sank together. 
Thus in earthly as in heavenly things, things invisible 
to the human eye may be clearly seen, being under- 
stood by the things that are known. In this case 
nearly the same time has elapsed since the Albany 
left her port destined for this city, and that is the last 
that has been heard of her, or of any of her crew. The 
lapse of time makes the death of all on board of her 





(11) See Twemlow v. Oswin, 2 Camp. 8; Greenv. Brown, 2 
Strange, 1199. 
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as certain as any thing not seen can be, and throws 
light on the question, when did that destruction oc- 
cur? The reasonable answer is, at some time within 
the period usually assigned as the longest for sucha 
voyage; and it might be from the circumstances that 
it should be considered as sometime while in her 
ordinary course she would still be inthe stormy Gulf 
of Mexico. Either way it must have occurred before 
the judgment in this case.” 
(B.) 

1. On November 15, 1857, G. S. sailed from Barce- 
lonato Constantinople, the average duration of the 
voyage being thirty days. The vessel had never ar- 
rived at her destination, nor had any thing been heard 
of her or the crew. No inquiries had however been 
made at Barcelona. There was no presumption that 
on November 15, 1858, G. S. was dead.(12) 

2. On October 20, 1858, B. sailed in command of a 
vessel from Demerara to London. Nothing was after- 
ward heard of the vessel or crew. No inquiries had 
been made at Demerara. There was no presumption 
on March, 1859, that B. was dead.(13) 

In case 1 Creswell, J., said: ‘‘I do not find in the 
affidavits any statement that inquiries have been made 
at Barcelona or elsewhere about the crew. The afli- 
davits only state that neither the vessel, G. S., nor any 
of the crew have been heard of. I should undoubt- 
edly presume that the vessel has been lost, but it does 
not follow that the crew or some of them may not 
have been saved. The case had better stand over 
until you have written to the agent of the ship at Bar- 
celona and ascertained whether any of the crew have 
survived.”’ 

In case 2 the same judge said: ‘I think probably 
the vessel is lost, but it does not appear that any in- 
quiries have been made at Demerara as to whether any 
of the crew have arrived there or have been heard 


of.” 
Joun D. LAwson. 


St. Louis, Mo. 
—_>______ 


RAILWAYS — “ ACCIDENT” — NEGLI 
GENCE PRESUMED. 


MINNESOTA SUPREME COURT, APRIL 2, 1884, 


STREET 


SMITH y. St. Pauu City R. Co.* 

Street railway companies, as carriers of passengers for hire, 
are bound to exercise the highest degree ot care and dili- 
gence consistent with the nature of their undertaking and 
are responsible for the slightest neglect. This rule ex- 
tends to the management of the cars and track, and to all 
the arrangements necessary for the safety of passengers 
as respects accidents from collision or otherwise, 

Where an injury to a passenger occurs through a defect in 
the construction or working or management of 
the vehicle, or any thing pertaining to the service which 
the carrier ought to control, a presumption of negligence 
arises from the happening of the accident, and upon such 
proof the burden will devolve upon the defendant to ex- 
onerate himself by showing the existence of causes be- 
yond his control, unless evidence thereof appears as part 
of plaintiff's own case. 

It is not error for the trial court to refuse an application to 
allow the jury to witness experiments outside the court- 
room, with cars upon a railway track as bearing on the 
question of the possibility of an alleged collision. 


PPEAL from an order of District Court, Ramsey 
county. Opinion states the case. 
C. K. Davis, for respondent. 
H. J. Horn, and O’Brien & Wilson, for appel- 
lant. 
(12) Re Smyth, 28 L. J. (P. & M.) 1 (1858). 
(13) Re Bishop, 1 Sw. & Tr. 303 (1859). 
* C.,18N. W. Rep. 827 
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VANDERBURGH, J. This action is brought to re- 
cover damages for personal injuries alleged to have 
been caused by a collision between two street cars of 
the defendant, on one of which plaintiff claims to have 
been a passenger. Defendant denies that he was a 
passenger, and insists that under the circumstances 
it is liable for the exercise of ordinary care only. 

1. Upon this question plaintiff's evidence tends to 
show that he had reached the car, which had stopped 
for him at a crossing, and was endeavoring to enter it 
by a single low step, in the rear and center of the car, 
between the rails; that while he was on the step and 
in the act of opening the door, which opened with dif- 
ficulty, he heard the noise of another car approaching, 
which was unexpectedly brought into collision with 
the one he was entering, and he was thereby struck, 
knocked down, and severely hurt. The defendant's 
evidence also tends to show that the forward car had 
stopped and was waiting for plaintiff, and that he had 
passed to the rear thereof and stood between the rails, 
where he was seen by the driver of the; rear car before 
the accident. The court charged the jury that ‘‘if the 
plaintiff was not actually on the platform, but had 
hailed the car, and the car had stopped fer the purpose 
of enabling him to take passage, and he was in the act 
of carefully and prudently attempting to step upon the 
platform, he is to be regarded asa passenger.”’ This 
instruction was correct as alegal proposition, and also 
clearly within the evidence, which taken together, is 
amply suflicient to support the finding that the plaint- 
iff had accepted the defendant’s invitation to take pas- 
sage, which had been signified by its stopping the car 
and waiting for him to euter it; that he was in theact 
of entering it, and had so far placed himself in the 
charge of the defendant as to be entitled to the pro- 
tection of a passenger. The rule is not inflexible that 
to entitle a personto such protection he must be 
actually within the vehicle or upon some portion of it. 
Otherwise he might in good faith, and in the exercise 
of due care, place himself in a position of peril while 
in the act of taking passage, upon the consent and in- 
vitation of the carrier, and the latter be bouud to the 
exercise of ordinary care only. Brien v. Bennett, 8 
Car. & P. 724; Allender v. Railroad Co., 37 Lowa, 270; 
Gordon vy. Railroad Co., 40 Barb. 550; Com. v. Railroad 
Co., 129 Mass. 501; Thomp. Carr. 42; Hutch. Carr., § 
556; Shear. & R. Neg., § 262. 

2. The defendant was acarrier of passengers for 
hire, owning and controlling the tracks and cars op- 
erated thereon. Itis therefore subject to the rules 
applicable to passenger carriers. Thomp. Carr. 442; 
Barrett v. Street R., 1 Sweeny, 568; 8 Abb. Pr. (N. 8.) 
205. As respects hazards and dangers incident to the 
business or employment, the law enjoins upon such 
carrier the highest degree of care consistent with its 
undertaking, and it is responsible for the slightest 
negligence. Wilson v. N. P. R. Co., 26 Minn. 280; 8. 
C.,3 N. W. Rep. 333; Warren v. Railroad Co., 8 Allen, 
233; 43 Am. Dec. 354, 356, notes and cases. This rule 
extends to the management of the cars and track, and 
to all the subsidiary arrangements necessary for the 
safety of passengers. Simmons v. S. B. Co., 97 Mass. 
368; Meier v. Ruilroad Co., 64 Penn. St. 230. It would, 
of course, also be applicable to the proper arrange- 
ments for running street cars upon the same track, 
in respect to risks and dangers of accidents from col- 
lision. 

3. In support of the charge of negligence in the 
management of the rear car (No. 26), and the horses 
attached to it, plaintiff's evidence tended to prove that 
before he reached the forward car (No. 8) he saw car 
26 approaching upon an up grade, about one-half block 
away, aud moving at the usual rate of speed; that 
while he was in the act of entering the car which stood 
waiting for him, hearing a noise on the track behind him 





he looked around and saw the horses of car No. 26 ap- 
proaching rapidly, and immediately the collision oc- 
curred, in which he was injured. The horses and car 26 
were turned to the right and ran off the track, and im 
mediately stopped in the street along-side of car No. 8, 
which was also thrown off the track. Assuming the 
testimony of plaintiff and his witnesses to be true, it 
is evident that the forward car must have been struck 
either by the horses or some part of car No. 26, and 
that plaintiff was struck and injured thereby. We 
think itis also evident that the horses must have 
started intoa gait much more rapid than usual in 
such service, or proper, considering the proximity of 
the forward car; but plaintiff's evidence however 
failed to explain this, and though it included the tes- 
timony of passengers in car No. 26 at the time, it did 
not appear as a part of plaintiff's case that the horses 
had in fact become unmanageable, or were actually 
“running away.’’ The collision occurred in the even- 
ing, and during a storm, but the streets were suffi- 
ciently lighted, so that the plaintiff and car No. 8 were 
discernible by the driver of car No. 26. No adequate 
or satisfactory cause therefore for the happening of the 
accident and injury to plaintiff, consistent with due 
diligence on the part of the defendant, is disclosed by 
plaintiff's case. 

The severe rule which enjoins upon the carrier such 
extraordinary care and diligence is intended, for 
reasons of public policy, to secure the safe carriage of 
passengers, in so far as human skill and foresight can 
effect such result. From the application of this strict 
rule to carriers it naturally follows that where an in- 
jury occurs to a passenger through a defect in the con- 
struction or working or management of the vehicle, 
orany thing pertaining to the service which the car- 
rier ought to control, a presumption of negligence 
arises. 

The general rule is thus stated in Scott v. London 
Dock Co.,.3 Hurl. & C. 596: ‘*There must be reason- 
able evidence of negligence; but where the thing is 
shown to be under the management of defendant or 
his servants, and the accident is such as in the ordi- 
nary course of things does not happen, if those who 
have the management use proper care, it affords rea- 
sonable evidence in the absence of explanation by 
defendant that the accident arose from the want of 
care.”’ . 

The rule is therefore frequently stated, in general 
terms, that negligence on the part of the carrier may 
be presumed from the mere happening of the accident. 
The reason of the rule seems to be that from the very 
nature of things the means of proving the specific facts 
are more in the power of the carrier. The latter, own- 
ing the property and controlling the agencies, is pre- 
sumed to have peculiarly within his own knowledge 
the cause of an accident, which he might be inter- 
ested to withhold, and which the passenger could not 
know and might himself be unable to prove. Thomp. 
Carr. *211. The application of this rule is not limited 
to a breakage or defect in the vehicle in which the 
passenger is carried, but ‘‘extends to any other thing 
which the carrier can and ought to control, asa part 
of its duty to carry passengers safely.’’ Meier v. Rail- 
road Co., supra; Feital v. Railroad Co., 109 Mass. 405. 
Hence the fact of a collision between cars belonging 
to the same company upon a railway track is consid- 
ered prima facie evidence of negligence on the part of 
the company, and it is not necessary for the plaintiff to 
prove specifically in what it consisted. If it occurred 
without the fault of defendants it is ordinarily for 
them to showit. Skinner v. Railroad Co., 5 Exch. 787; 
Railroad Co. v. Pollard, 22 Wall. 343; Ang. Carr. (5th 
ed.), §789. Where however the plaintiff's own evi- 
dence shows the operation of causes beyond the con- 
trol of the carrier, as the presence of vis major or the 
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tortious act of a stranger, tending to produce the ac- 
cident, the plaintiff, in order to make out a prima 
facie case, will generally be obliged to go further and 
prove the actual concurrence of the negligence of the 
defendant as an operating and efficient cause, or that 
by the exercise of due diligence the accident might 
have been avoided. Whart. Neg., § 661; Thomp. Carr. 
213; Le Barron v. Ferry Co., 11 Allen, 317; Gillespie v. 
Railroad, 6 Mo. App. 558. The reason of the distinc- 
tion is so plain that in practice it is not difficult to ap- 
ply the correct rule. 

In the case at bar, plaintiff's evidence did not tend 
to prove that the accident was attributable to extra- 
ordinary causes beyond defendant’s control. The 
burden therefore devolved upon defendant to exoner- 
ate itself from liability by showing that the collision 
was due to inevitable accident, or some cause for 
which it was not responsible. Skinner v. Hailroad Co., 
supra. The motion to dismiss the action was properly 
denied, and the rule laid down by the court as to the 
burden of proof in such cases was correct. 

4. The issues embracing the questions of plaintiff's 
contributory negligence, the circumstances of the ac- 
cident, and the nature and extent of his injuries, were 
fairly submitted to the jury by the court, and must be 
presumed to have been found for plaintiff. And upon 
the question of ccntributory negligence the court 
properly instructed the jury that the plaintiff 
was bound to exercise ordinary prudence only, while 
the defendant’s obligation involved the strict rule of 
liability imposed upon carriers. Johnson v. Railroad 
Co., 11 Minn. 304; Gil. 204. . 

The court properly refused the defendant’s fifth re- 
quest, wherein the court was asked to charge the jury 
“that if they found that the injury complained of was 
caused by the running away of the horses attached to 
car No. 26, through fright, caused by the hail-storm, 
it would be necessary, in order to entitle plaintiff to a 
verdict, that he should prove by a fair preponderance 
of evidence that the defendant was negligent in the 
management of car No. 26 during the runaway, and 
that the injury complained of was occasioned by such 
negligence."’ We understand this to mean, that upon 
proof that the accident was occasioned as alleged, de- 
fendant was prima facie exonerated, and thereupon 
the burden was cast upon the plaintiff to prove specific 
negligent acts or omissions in the premises. Plaintiff 
had made a prima facie case which disclosed evidence 
of the circumstances of the accident, and which de- 
fendant was called upon to rebut. Now the bare fact, 
if established by the defendant, that the collision was 
occasioned by the team running away through fright 
at a storm, or from any other cause, does not of itself, 
disconnected with the agencies controlled by defend- 
ant, imply that the accident was inevitable. Sudlivan 
v. Railroad Co., 30 Penn. St. 239. It was not there- 
fore alone sufficient to rebut the plaintiff's case, or to 
cast upon him the burden of proving specific negli- 
gence or mismanagement. Karson v. Railroad Co., 
29 Minn. 15; 8. C., 11 N. W. Rep. 122. 

The teams, cars, and their management belonged to 
the defendant. It was its duty to exercise the highest 
practical diligence and foresight as respects the dan- 
ger of accidents of this kind, and to run cars upon the 
same track at suitable distances apart, and also em- 
ploy skilled drivers and safe teams, and through its 
servants to exercise due care and skillin the manage- 
ment and control of the horses,inany emergency likely 
to arise inthe service or business. Whether an acci- 
dent resulting from the alleged cause may or may not 
have been consistent with the highest care and skill is 
to be determined by the evidence; but to constitute a 
defense it should soappear. So the court considered, 
and fairly left tothe jury to determine, upon the evi- 
dence in the case, whether defendant exercised proper 





care under the circumstances to prevent the acci- 
dent. 

It was not error for the court to refuse the defend- 
ant’s application to allow the jury to proceed to the 
car-house of defendant and witness experiments with 
these cars as bearing upon the question of the nature 
of the alleged collision. The case was not within the 
provisions of the statute allowing a view by the jury, 
and if such procedure were authorized or proper in 
any case, the question would be one restingin the 
discretion of the court. See Stones v. Menham, 2 
Exch. 386. 


Order affirmed. 
——_—_—___——_. 


SEDUCTION EVIDENCE DAMAGES. 


SUPREME COURT OF MICHIGAN, MARCH 6, 1884. 


WATSON Vv. WATSON.* 


In an action for seduction evidence of acts of familiarity sub- 
sequent to the offense charged is admissible as tending to 
show a state of things as set up by the plaintiff, and to 
render more probable the story of continuous intercourse 
afterward testified to. 

Counsel may comment on a failure of the plaintiff to make 
immediate complaint when the wrong was first commit- 
ted; but no rule of law could be laid down to benefit the 
defense. Ina case of rape a virtuous woman is most 
likely to make an immediate outcry, but in case of seduc- 
tion she is more likely to make disclosure only when con- 
cealment is no longer possible. 

In an action for breach of promise of marriage the wealth of 
the defendant may be taken into account; but in seduction 
the object is the compensation of the wrong to the plaint- 
iff; and as the defendant may not show his poverty in mit- 
igation of damages, his wealth should not be shown, an.~ 
liberty given the jury to punish the defendant besides 
compensating the plaintiff. 

Evidence of previous chaste character on the part of the de- 
fendant is properly excluded. Seduction might result more 
easily through such a party than through a notorious 
character. 

Where the party, who would be the proper one to bring an ac- 
tion for seduction on the part of a minor, is the one who 
seduces her, her right of action extends for six years 
from her attainment of her majority. 


_— to Kent. Opinion states case. 


John T. Holmes and Fred. A. Maynard, for plaint- 
iff. 


Godwin & Earle, for defendant and appellant. 


Coo.ey, C. J. This isan action on the case to re- 
cover damages for alleged seduction. The plaintiff 
had been living in the family of the defendani as his 
adopted daughter from 1872 to 1881, being when she 
went there twelve years of age. She claims to have 
been seduced by him in the summer of 1875. She sub- 
mitted to him, according to her testimony, unwill- 
ingly and under the influence of the control which he 
had obtained over her by means of the adopted relation, 
A child was born to her in July, 1881,which she says was 
the fruit of their intercourse. This suit was begun Oc- 
tober 31, 1881. The defendant denies that sexual inter- 
course ever took place between him and the plaintiff, 
The case has twice before been in this court. See 47 
Mich. 428; 11 N. W. Rep. 227; 49 Mich. 540; 14 N. W. 
Rep. 489. On the trial on the merits, after the pre- 
liminary questions had been determined in this court, 
the plaintiff recovered judgment for four thousand dol- 
lars damages. 

Before the plaintiffhad given evidence of the seduction 
she was permitted to prove facts of improper famili- 
arity on the part of the defendant occurring in 1878. 


*18 N. W. Rep. 605. 
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This was objected to as being premature in that stage 
of the trial, and also as having no tendency to prove a 
previous seduction. So farasthe question related to 
the order of proof, we think it was addressed to the 
discretion of the trial judge. The other branch of the 
objection was untenable also. It is no doubt true, as 
has been urged, that such acts tend rather to lend 
probability to the charge of subsequent intercourse 
than to prove a previous seduction; yet as in this case, 
the illicit intercourse is alleged to have been kept up 
for some time after 1878, and it was a partof plaintiff's 
case that she was begotten with child by the defend- 
ant in 1880, the acts of familiarity which were testified 
to in 1878 were not without importance. They tended 
to show an existing condition of things such as the 
plaintiff had set up, and rendered more probable the 
story of continuous intercourse, to which she after- 
ward testified. 

It was urged by the defendant that on the evidence 
of the plaintiff the action could not be maintained, be- 
cause, as she claimed, the intercourse was accom- 
plished by force, and was therefore not seduction, but 
rape. But the plaintiff's evidence did not make out a 
rape; it made out only that her will was overcome by 
the defendant's superior will, which had controlling 
influence, because of the parental relation which he 
had assumed toward her. If thecase were in fact one 
of rape, there would be very good authority for hold- 
ing that the action might be sustained, notwithstand- 
ing the fact that the intercourse was accomplished by 
force. Kennedy v. Shea, 110 Mass. 147; 8S. C., 14 Am. 
Rep. 584; Damon v. Moore,5 Lans. 454; Lavery v. 
Crooke, 52 Wis. 612; 9 N. W. Rep. 599; 38 Am. Rep. 
768. 

It was also urged that suspicion was cast upon the 
story of the plaintiff by the fact that she did not make 
immediate complaint when the wrong was first com- 
mitted, and instructions to the jury were requested to 
that effect. We think there was no error in refusing 
them. Counsel was at liberty to comment upon the 
fact if he deemed it advisable to do so, and perhaps the 
judge also; but the judge could not lay down any rule 
of law in respect to it which would benefit the defense. 
Obviously, as respects immediate complaint, rape and 
seduction present very different considerations. When 
the truth of a charge is being investigated, in the light 
of the conduct of the parties concerned, we are to con- 
sider what the behavior would naturally have been had 
the charge been true; and while all would probably 
agree that a virtuous woman who had been ravished 
would be likely to make immediate outcry or disclos- 
sure, very different conduct would be looked for ii 
case of seduction. The woman seduced is more 
likely to reveal her shame only when concealment is no 
longer possible, especially where the seducer holds 
toward her some family relation. 

One of the assignments of error concerns the evi- 
dence given by the plaintiff that at one time, not very 
distinctly specified, but which would seem to have 
been in the wiuter before the birth of the child, the de- 
fendant informed her that be had concealed $400 in a 
specified place, which she was to have in case he should 
die before her, and in that event he desired her to 
take it, but tolet no one know aboutit. It does not 
appear from the evidence that this conditional gift was 
the result of any previous understanding or promise, 
or that it had any connection whatever with the pre- 
vious or continuing sexual intercourse. Neither was 
it shown that the defendant then knew the plaintiff 
was in the family way. If we believe the plaintiff's 
charge we should naturally attribute such a gift by the 
defendant to a desire to make some compensation for 
the wrong done. If we believe the defendant truthful, 
the conditional donation may, on the other hand, be 
referred to very proper sentiments. The plaintiff had 





at that time been for eight years a member of defend- 
ant’s family, occupying the place of a child, though 
not formally adopted. If she survived him the 
law made no provision for her as a child, and this 
small gift he might very well make, and probably 
ought to make, if their relations had been perfectly in- 
nocent. The secrecy in the case might seem to require 
explanation; but there might be very good reasons for 
making such a gift in such a way that it could not be- 
come the subject of possible family contention after 
his death. The act of making it was therefore appa- 
rently as consistent with good motives and honorable 
conduct as with a consciousness of crime; and it natu- 
rally indicated crime only to a mind already con- 
vinced. Conduct from which such opposite deductions 
are not only admissible, but would be natural, accord- 
ing to the prepossessions we may have respecting the 
person, ought nut to be proved. The very reception of 
the evideuce as tending to prove guilt casts a suspicion 
upon the act sworn to, which it cannot be seen even 
probably to deserve, and it may consequently work 
great injustice. The exception is well taken. 

When the plaintiff was giving evidence on her own 
behalf she was asked what the defendant had told her 
respecting his pecuniary circumstances. Objection 
was made by the question, but she was allowed to an- 
swer, and she stated that he had told her he was worth 
$20,000. The avowed purpose of giving this evidence 
was toswell the damages. In the instruction to the 
jury the trial judge did not pointedly call their atten- 
tien to it, but he instructed them that in awarding 
damages for the shame and ignominy which the plain- 
tiff has suffered by reason of the wrongful act of the 
defendant they might award to the plaintiff such sum 
as their fair and deliberate judgment and discretion 
should dictate, having regard to all the circumstances 
of the case—the seduction and relation of the parties 
before and ut the time of the alleged wrong to the 
plaintiff. The jury must therefore have understood 
they were at liberty to give damages with some re- 
gard to the amount of the defendant’s pecuniary 
means. 

If this were an action for breach of promise of mar- 
riage the wealth of the defendant would have been a 
fair subject of inquiry, but this is for the obvious rea- 
son that the plaintiff's loss in sucha case has direct re- 
lation to the means of the man she was to marry. Mil- 
ler v. Kosieo, 31 Mich. 475; Bennett v. Beam, 42 id. 346; 
4N. W. Rep. 8; 8. C.,36 Am. Rep. 442; Kelly v. Riley, 
106 Mass. 339; 8S. C.,8 Am. Rep. 336; IKXniffen v. Me- 
Connell, 30 N. Y. 285. In several cases it has been held 
that similar evidence is admissible in actions brought 
for malicious injuries to plaintiff's reputation. Karney 
v. Paisley, 13 lowa, 89; Hayner v. Cowden, 27 Ohio St. 
292; Humphries v. Parker, 52 Me. 502; Bennett v. Hyde, 
6 Conn. 25; somewhat qualified in Case v. Marks, 20 
Conn. 248; Hasley v. Brooks, 20 Ul. 115. In Holmes v. 
Holmes, 64 lll. 294, it appears to have been received by 
the court with some degree of dissatisfaction, and in 
Alabama it is rejected. Jones v. Donnell, 13 Ala. 
490; Sea v, Greenwood, 21 id. 494; Ware v. Cartledge, 
24 id. 622. 

In this State the admission of such evidence has been 
held not error where the judge carefully cautioned the 
jury against giving it any consideration except as bear- 
ing upon the injury likely to flow from slanders by a 
man of the defendant's standing. Brown v. Barnes, 
39 Mich. 211; S. C., 33 Am. Rep. 375. 

Little evidence has been held proper in some cases 
of criminal conversation. Yundt v. Hartrwnft, 41 I. 
9; Rea v. Tucker, 51 id. 110; Peters v. Lake, 66 id. 206; 
S. C., 16 Am. Rep. 593; contra, James v. Biddington, 6 
Car. & P. 589. Some courts hold this evidence ad- 
missible in all cases of tort which are accompanied by 
such circumstances of aggravation as are proper so to 
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be considered in measuring the plaintiff's damages; 
and it has been received in cases of trespass to the per- 
son, and even of trespass to property. Birchard v. 
Booth, 4 Wis. 67; McNamara v. King,7 Ll. 432; Smith 
v. Wunderlich, 70 id. 426; Bell v. Morrison, 27 Miss. 68; 
Rowe v. Moses, 9 Rich. 423; McConnell vy. Hampton, 12 
Johns, 234. Its reception is generally put upon the ex- 
press ground that one purpose of the suit in such cases 
is to punish the defendant, and that such damages as 
might be severe punishment to a poor man would be 
no punishment at all toa man of great wealth. In ac- 
tions for seduction the plaintiff has sometimes been al- 
lowed to give evidence of the defendant’s pecuniary 
circumstances. Grable v. Margrave, 4 lll. 372; 8. C., 38 
Am. Dec. 88; White v. Murtland, 71 Ill. 250; Applegate 
v. Ruble, 2 A. K. Marsh. 128; McAuley v. Birkhead, 13 
Tred. Law, 28; Clem v. Holmes, 33 Grat. 721; 8. C., 36 
Am. Rep. 793; Lavery v. Crooke, 52 Wis. 612; 9 N. W. 
Rep. 599; S. C., 38 Am. Rep. 768. But in England it is 
held that the pecuniary circumstances of defend- 
ant are not to be proved in suits for seduction (Hodsoll 
v. Taylor, L. R., 9 Q. B. 79),and Blackburn, J., explains 
Andrews v. Askey, 8 Car. & P. 7, which has been sup- 
posed to lay down a different rule, and shows that the 
judge in that case pointedly omitted to include the de- 
fendant’s means as an element of damages. In Iowa 
such evidence has been excluded in actions for assault 
and battery (Hunt v. Chicago, etc., 2. Co., 26 Lowa, 364; 
Guengerech v. Smith, 34 Lowa, 348),fand also in suits for 
seduction. West v. Druff, 55 lowa, 335; 7 N. W. Rep. 
636. 


In Dain v. Wycoff, 7 N. Y. 191, 193, Gardner, J., in 
an action for seduction, condemns such evidence in 
very pointed language. The suit in that case was 
brought by the master nominally for loss of service. as 
was formerly the case here. ‘‘The elementary writ- 
ers,’’ he says, ** concur in saying that damages beyond 
the mere loss of service may be given for the dishonor of 
the plaintiff and his family and for the injured feelings. 
But those damages are notwithstanding intended as a 
compensation for an actual though indefinite injury to 
which the plaintiff has a right, whatever may be the 
circumstances of the defendant, and upon principle, 
to nothing more. If the defendant cannot show his 
poverty in mitigation of damages there is no reason 
why the plaintiff should aggravate them by proof of 
his wealth.” And he adds with much good sense: 
* There can be no reason why twelve men, wholly irre- 
sponsible, should be allowed to go beyond the issue be- 
tween the parties litigating, and after indemnifying 
the plaintiff for the injury sustained by him, proceed, 
as conservators of public morals, to punish the defend- 
ant in a private action for an offense against society.” 

Iu Illinois it has been held in one case that the pov- 
erty of the plaintiff, as well as the wealth of the de- 
fendant, may be an element in aggravation of dama- 
ges in cases of malicious torts. McNamara v. King, 7 
Ill, 482. Butthere could be no general rule to that 
effect. See Chicago vy. O’ Brennan, 65 Ill. 164. It has been 
decided in that State that evidence of the pecuniary 
circumstances of one of two joint defendants must be 
rejected, because its tendency, if received, would be 
to increase the damages as against the defendant, 
whose means were less, and so to work injustice. TZo- 
ledo, ete., R. Co. v. Smith, 57 Il. 517. This difficulty in 
the application of the rule ought to give very satisfac- 
tory evidence of its unsoundness, for the rule, if 
founded in justice and reason, ought to be, and would 
be, as applicable in one case as another. The plaint- 
iff's injury is no greater and no less because two per- 
sons united in committing it, and the measure of his 
redress ought not to depend on a circumstance unim- 
portant to the injury. When it is made 
to do so it is because the court, while nomi- 
nally proceeding to give compensation, is really losing 





sight of compensation in the endeavor to measure the 
desert of punishment. It is not redressing the plaint- 
iff’s injury, but it is punishing the defendant's miscon- 
duct, and it is doing this with the aid of a jury who in 
respect to it are held under none of the restraints 
which govern judicial action when punishment is the 
avowed object of the proceeding. The anomaly thata 
jury may have liberty to punish at discretion for a tort 
when, if the act were acrime, the penalty would be 
carefully limited by law, and that they may award the 
penalty they agree upon toa private suit, or to swell 
his actual damages, has never received much counte- 
nance in this State. Compensation for the wrong done 
has always been held to be the object to be attained; 
and while all circumstances of aggravation have been 
received in evidence, the reception has been for the 
very sufficient reason that the injury to the plaintiff 
was the greater in consequence thereof, and that his 
compensation ought to be in proportion. The increased 
damages are sometimes spoken of as exemplary, asina 
sense they are, but in a less misleading and more accu- 
rate sense they are compensatory. Allison v. Chandler, 
11 Mich. 542; Detroit Post Co. v. McArthur, 16 id. 447; 
Welch v. Ware, 32 id. 77; Elliott v. Van Buren, 33 id. 
56; S. C., 20 Am. Rep. 668; Livingston v. Burroughs, 
33 Mich. 511; Friend v. Dunks, 37 id. 25; Bennett v. 
Beam, 42 id. 346; 4.N. W. Rep. 8; 8. C., 36 Am. Rep. 
442. 

In this case the plaintiff, if she established her case, 
should recover such damages as will fairly compensate 
her for the wrong she has suffered. But we do not see 
how the wealth of the defendant can add either to the 
shame and mortification she must suffer or to the in- 
jurious consequences in after life. If wealth could be 
inquired into at all, the inquiry could not well go be- 
yond general reputation; for a knowledge of actual 
wealth involves an inquiry into details which in such 
asuit would render necessary a collateral investiga- 
tion more troublesome in many cases than the princi- 
pal issue. But proof of one’s wealth by general repu- 
tation would be only a part of the showing of his 
standing in the community; and the plaintiff in this 
case had the full benefit of this showing without ob- 
jection. She proved that the defendant was a consid- 
erable farmer when he invited her to his house, 
and continued to be such farmer until after the wrong 
was made public, and his importance in the commu- 
nity was apparent. To follow this showing with evi- 
dence that he admitted his property to amount to acer- 
tain sum was to suggest to the jury the ideaof a di- 
vision of this property between the defendant and the 
woman who claimed to have been injured by him. 
This is not a very safe idea to suggest to a tribunal 
supposed to act with discretionary authority, and 
whose feeling may be excited by a pathetic story, un- 
der the influence of which they act immediately. The 
evidence ought not to have been received. 

The defendant offered to show that his general repu- 
tation for chastity and purity of life had always been 
good, but the court excluded the evidence. This is 
complained of, but no authority insupport of its re- 
ception is cited. This absence of authority furnishes 
avery strong if not conclusive argument against the 
evidence. Good reputation is a very obvious defense 
in such a case, if it is admissible, and the failure to re- 
sort to it hitherto must be referred to a general under- 
standing that the courts were not at liberty to receive 
it. In criminal cases the defendant may prove good 
reputation for what itis worth; but the weight of it 
in his favor would be much more conclusive in some 
cases than in others. In cases of alleged seduction it 
would be likely to have less importance than in cases 
involving accusations of wrong by violence, for a 
woman would naturally be more on her guard in the 
case of a notorious character than when the man was 
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one in whom the community confided. Indeed seduc- 
tion is often the result of an intimacy originating in 
mutual respect, ard which has become dangerous be- 
fore the parties are fairly aware of it, and while repu- 
tation on both sides is unblemished. We think that 
in this regard the court committed no error. 

Some further questions of evidence which are not like- 
ly to arise in the sameway again are passed by without 
notice. Various instructions upon the evidence-were 
asked of the trial judge which concerned the weight 
and credibility of the proofs merely, and which he was 
at liberty to deal with as he saw fit. ‘Too much is fre- 
quently asked of the trial judge in the line of instruc- 
tions when no question of law is involved, and we are 
not inclined to favor the practice. 

The only remaining question is the one made under 
the statute of limitations. The suit was not begun 
until more than six years had elapsed from the time 
of the alleged seduction. The suit, under the statute, 
might have been brought by some relative for the 
plaintiff (low. St., § 7779), but if it had been it would 
have been barred. But the person whose family rela- 
tion to the plaintiff was such as naturally to indicate 
him as the one to bring suit for such an injury on the 
plaintiff's behalf was the defendant himself, and gross 
injustice might result from any rule of law which should 
make his own inability or unwillingness to take the 
steps called for by the relation operate to extinguish a 
right of action for his own misconduct. We have de- 
cided that in these cases the woman may sue in her 
own name ( Watson v. Watson, 49 Mich. 540; 14 N. W. 
Rep. 489), and when she is an infant at the time of the 
seduction, and nobody acts for her during her minor- 
ity, there is the same equity in this case as in any 
other, that she be allowed a reasonable time after com- 
ing of age to decide upon seeking redress. The statute 
(How. St., § 8719) allows six years for the purpose, and 
the action was therefore not barred. 

For the errors which have been pointed out there 
must be a new trial. 

Campbell and Sherwood, JJ., concurred. 

Mr. Justice Champlin did not sit in this case. 


<tc i 
UNITED STATES CIRCUIT COURT AB- 
STRACT.* 


REMOVAL OF CAUSE—REPLEADING—PRACTICE—DIS- 
TINCTION BETWEEN LAW AND EQUITY IN.—(1) Where 
a suit at common law has been removed from a State 
court in which it has been conducted under the forms 
of procedure belonging to a court of equity, the Con- 
stitution and laws of the United States require that 
there must be a repleading to conform to the practice 
of the Federal court asa court of law. (2) This re- 
pleading may require more than one suit, and on both 
sides of the docket, but this is unavoidable iu a juris- 
diction keeping up as persistently as the Federal laws 
do the distinctions between law and equity; and the 
force and effect of the proceedings in the State court 
are preserved by moulding them to suit the require- 
ments of the casein the process of distribution be- 
tween the two jurisdictions. (5) It is only by this 
construction of the removal acts that the distinctions 
between law and equity jurisdiction can be observed 
in practice, and that uniformity secured which it is 
plainly their intention to enforce. There cannot be 
ove practice for causes removed from the State courts 
and another for suits originally commenced in the 
Federal court. Cir. Ct.. W. D. Term, Nov., 1883. 
Whittenton Manfg. Co. v. Memphis, ctc. Opinion by 
Hammond, J. 


CORPORATION—RULE OF MAJORITIES—RIGHTS OF 
MINORITY.—(1) In corporations within the scope of the 





*Appearing in 19 Federal Reporter. 





corporate authority the majority rules; beyond this 
they have no right to go, and one may insist upon 
stopping at the limits. Colman v. Eastern Cos. R. Co., 
10 Beav.1; Salomons v. Laing, 12 id. 339; Beman y. 
Rufford, 4 Eng. Law & Eq. 106; Stevens v. Rutland & 
B. R. Co., 29 Vt. 545. (2) Those who become mem- 
bers of a corporation consent to the rule of the major- 
ity within the powers of the corporation, but not be- 
yond. Asthe right to restrain going beyond such 
powers depends upon the want of consent, if the con- 
sent is given the right ceases. Therefore when such 
restraint is sought, due diligence, in the proper direc- 
tion, to prevent what is sought to be restrained, must 
be shown as a part of the title to relief. Kentv. Jack- 
son, 14 Beav. 367; Gregory v. Patchett, 33 id. 595. The 
exprcise of the rights of a stockholder to influence cor- 
porate action by vote and speech in corporate meet- 
ings, when opportunity was presented or could be 
had, would lie in the proper direction. Until such 
means should be exhausted or prevented, there would 
be no real oppression of the minority. Hawes v. Oak- 
land, 104 U. 8. 450. Cir. Ct., 8. D. New York, Jan., 
1884. Leo v. Union Tacific R. Co. Opinion by 
Wheeler, J. 

TRUST—TAKING TITLE FOR OTHER—PLEADING—RE- 
SPONSIVE ALLEGATLONS—CONCLUSIVENESS.— A_ parol 
agreement by which one of several joint purchasers of 
land takes the title in trust for the others, imposes 
upon the grantee an express trust which does not fall 
within the meaning of a statute of limitations fixing a 
time for the enforcement of constructive trusts. The 
rule that responsive allegations in the answer to a bill 
in equity are conclusive evidence in favor of the re- 
spondent, unless overcome by the testimony of two 
witnesses or their equivalent, cannot be invoked when 
the answer is upon information and belief, or is dis- 
credited by circumstances. The reason of it is, as 
stated by Chief Justice Marshall in Clark’s Ex’rs v. 
Van Riemsdyk, 9 Cranch, 160, that “the plaintiff calls 
upon the defendant to answer an allegation he makes, 
and thereby admits the answer to be evidence. If it 
is testimony, it is equal to the testimony of any other 
witness; and as the plaintiff cannot prevail if the bal- 
ance of proof be not in his favor, he must have cir- 
cumstances in addition to his single witness in order 
to turn the balance.’’ And he affirms that the weight 
to be given to the answer is affected by the same tests 
which are applicable to a deposition, as for instance, 
whether the respondent speaks from belief or knowl- 
edge. Both are only evidence, and must be weighed 
in the same scales. This qualification of the weight to 
be given to an answer upon information and belief 
is also strongly stated in the note to Mr. Bispham’s 
Adam’s Eq., on p. 693, on the authority of numerous 
American cases. Cir. Ct., W. D. Penn., Sept., 1882. 
Berry v. Sawyer. Opinion by McKennan, J. 

ee see 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 








NEGLIGENCE—FIRE-ESCAPE—“ OWNER.”’—U nder the 
provisions of the act of June 11, 1879 (P. L. 128), the 
owner in fee of a factory is not responsible to a person 
employed in such factory foran injury occurring by 
reason of failure to provide a fire-escape, when ut the 
time of the injury the property was leased and the les- 
see was actually in possession. The ‘‘owner’’ contem- 
plated by said act, upon whom is placed the burden of 
providing the fire-escape and the liability in case there 
is a failure to provide the same, is the person in actual 
poseession and occupancy of the premises used as a 
factory at the timethe injury in question is inflicted. 
Schott v. Harvey. Opinion by Paxson, J. [See 26 Am. 
Rep. 562 n.; 21.Eng. R. 37.—Epb.] 

[Decided Jan., 1884.] 
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NoTICE—POSSESSION—RESULTING TRUST.—In a scire 
Jacias sur mortgage the terre-tenant defended on the 
ground that the mortgagor had bought the premises 
with her money, fraudulently taking title in his 
name instead of hers, and subsequently making the 
mortgage in question. It appeared that the terre-ten- 
ant had actually entered upon the’ premises immedi- 
ately upon tbe purchase thereof by the mortgagor, and 
that she was actually residing thereon at the time the 
mortgage in suit was given. Held,fthat this constitu- 
ted a good defense, as the mortgagee was under the 
circumstances bound to take notice of the resulting 
trust in favor of the terre-tenant. Equitable titles, rest- 
ing in parol, are always more or less insecure, even 
when the beneficial owner is in actual and exclusive 
possession; and the general principle undoubtedly,is 
that such possession, when distinct and unequivocal, 
puts purchasers and mortgagees on inquiry, and thus 
visits them with notice of the occupant’s title. Since 
Le Neve v. Le Neve, 2 Lead. Cas. Eq. 35, this princi- 
ple has been recognized in many cases, among which 
are the following: Billington’s Lessee v. Welch, 5 Bin- 
ney, 129-32; Sailor v. Hertzog, 4 Whart. 259; Woods 
v. Farmere, 7 Watts, 382-4; McCulloch v. Cowher, 5 
W. & 8. 427-9; Patton v. Holiidaysburgh, 4 Wr. 206; 
Meehan v. Williams, 12 id. 238; Jamison vy. Dimmock, 
et ux., 14 Norris, 52-6; Hottenstein v. Lerch, 12 Week. 
Not. 4. While the principle is differently stated in 
some of these cases, it is substantially the same in all. 
In Woods v. Farmere, supra, Chief Justice Gibson, 
speaking of the unlimited effect given by the English 
courts to possession as an index co title, says: ‘The 
duty of inquiring into the foundation of a notorious 
possession is not a grievous one, and it is soon per- 
formed. Why then should a purchaser be suffered to 
act on probabilities as facts at the risk of any one but 
himself when a moment’s share of attention would 
prevent misconception or loss? The doctrine of con- 
structive notice is undoubtedly a sharp one; but it is 
not more so in regard to a notorious possession than it 
is in regard to a registry. Nor is it less reasonable; for 
it certainly evinces as much carelessness to purchase 
without having viewed the premises as it does to pur- 
chase without having searched the register.’’ In the 
language of Woodward, P. J., adopted by this court in 
McColloch v. Cowher, supra: **The possession of land 
is notice to the world of every title under which the 
occupant claims it unless he has put a title on record 
inconsistent with his possession. When, as in this 
case, an individual is in possession under no recorded 
title, his possession is notice of every title which he can 
set up to protect himself,sufficient at least to put a pur- 
chaser on inquiry.”’ A full discussion of the subject by 
our brother Green may also be found in Hottenstein 
v. Lerch, supra. The constructive notice spoken of in 
these cases is in the nature of evidence of notice, the 
presumptions of which are so violent that they cannot 
be controverted. It is that notice which the law im- 
putes toa person without regard to whether he has 
actual knowledge or not; in other words, when inquiry 
becomes a duty the means of knowledge which it af- 
fords is regarded as the legal equivalent of actual no- 
tice. Rowe v. Ream. Opinion by Sterrett, J. [See 45 
Am, Rep. 188.—Eb.] 

{Decided March, 1884.] 


JUDGMENT—SECURITY—NEW LOAN—CREDITORS.—(1) 
A judgment, although paid in full, may by contract be 
kept alive to secure a new loan, and parol evidence of 
such contract is admissible in an action between the 
parties. (2) While such a contract is void as to subse- 
quent lien creditors of the debtor, he himself is estop- 
ped from denying it. Anderson v. Neff, 11S. & R. 208; 
Craft v. Webster, 4 Rawle, 255; Irwin v. Tabb, 17S. & 
R. 419; Schenk’s Appeal, 9 Casey, 371; Mitchell v. 





Coombs, 15 Norris, 430. Pierce vy. Black. Opinion by 
Paxson, J. 
(Decided Feb., 1884.] 


WILL—DISTRIBUTION—PER STIRPES.— A died in 
1873, leaving a daughter, B., and a grandson, C., “ only 
heir’ of a deceased daughter D. By the first clause of 
his will he devised and bequeathed a house, furniture, 
etc., to B. By the second clause he bequeathed $30,000 
to C. “in addition to”’ what he should thereafter give 
him. By the third clause he directed that his residu- 
ary estate fshould be “equally divided between the 
heirs of the said B. who miht be living at the time of 
said division and said C.,each to share and share alike.” 
Held, that the residue should be divided per stirpes. It 
is rather difficult under the authorities to indicate any 
fixed line between language which shall establish a per 
capita distributioh on one side, and a per stirpes dis- 
tribution on the other. That in the present case the 
whole will sufficiently shows the testator intended a per 
stirpes distributiou we are well satisfied. This conclu 
sion is sustained by Lackland v. Downer, 11 B. Mon. 
82; Walker v. Griffin’s Heirs, 11 Wheat. 375; Alder v. 
Beall, 11 Gill & Johnson, 125; Baskin’s Appeal, 3 Barr. 
304; Minter’s Appeal, 4 Wright, 111; Risk’s Appeal, 2 
P. F. Smith, 269; Young’s Appeal, 2 Nor. 59. The ap- 
plication of these authorities to the facts before us is 
in no wise impaired by Dible’s Estate, 32 P. F. Smith, 
279. Osburn’s Appeal. Opinion by Mercur, J. [See 36 
Am. Rep. 716; 29 id. 688; 23 Eng. R. 513.—Eb.] 
(Decided Nov., 1883.] 


MINNESOTA SUPREME COURT ASTRACT-:- 

ADMINISTRATOR—PROPERTY RECEIVED BY, AS INDI- 
VIDUAL—ESTATE NOT LIABLE—COVENANT— FRAUDU- 
LENT REPRESENTATION.—The complaint in an action 
was so framed thatit did not disclose whether it was 
intended to charge the defendant in a representa- 
tive capacity as administrator of an estate or person- 
ally. Before the trial, in deciding a motion for judg- 
ment on the pleadings, the court construed the action 
as being against the defendant as administrator, and 
declared this as its construction. The plaintiff, merely 
excepting to the decision of the court, proceeded to 
trial without indicating his election to prosecute the 
action against the defendant personally, and without 
offering any amendment to cure the equivocal charac- 
ter of the complaint. Held, that the plaintiff should 
not afterward be heard to say that the action was 
against the defendant personally. (2) The mere deliv- 
ery of property to one who is the administrator of an 
estate, the estate not being entitled to it, does not 
make the estate responsible for such property to the 
person entitled to it, it not appearing that the prop- 
erty was treated or used as assets of the estate, or that 
the estate received any bevefit from it. (3) Represen- 
tations of freedom from incumbrance made without 
fraud during the negotiations for the sale of real prop- 
erty are merged in the deed of conveyance by which 
the sale is consummated. That embracing no cove- 
nants respecting incumbrances, nove can be shown. 
Rawle, Cov. (4th ed.) 565, 566; Dart, Vend. (5th ed.) 
777; Howes v. Barker, 3 Johns. 506; Houghtaling v. 
Lewis, 10 id. 297; Share v. Anderson’s Ex’rs, 7 Serg. & 
R. 43; Coleman v. Hart, 25 Ind. 256. No covenants are 
implied. Gen. Stat. 1878, ch. 40, § 6. (4) For the fraud- 
ulent representations of an administrator the estate is 
not responsible in damages. Fritz v. McGill. Opinion 
by Dickinson, J. 
[Decided March, 1884.] 

NEGLIGENCE—CONTRI BUTORY—QUESTION OF FACT— 
HIGH RATE OF SPEED OF RAILWAY TRAIN—EXPERT 
EVIDEeNcE.—The plaintiff driving upon a public street 
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across a railroad track was struck by a train of cars, 
the approach of which he did not discover until imme- 
diately before he drove his horses across the track. 
The view of the track in both directions was partially 
obstructed, the evidence going to show that the 
plaintiff was mindful of the danger and watchful, ac- 
cording to his reasonable judgment, to avoid it; that 
at the time when he might first have seen or heard the 
train he had reason to suppose that no train was com- 
ing from that direction, while his attention to the 
track in the opposite direction was more apparently 
necessary ; that the cars were even close at hand, run- 
ning at a high rate of speed, and he in a place where he 
could not safely turn his horses, nor hold them before 
the passing train, it is considered negligence was not 
conclusively imputable to the plaintiff by the law, but 
that it was for the jury to determine whether the plain- 
tiff was negligent. We cannot, as an imputation of the 
law, pronounce his conduct to have been negligence. 
Kellogg v. N. Y. C.& H. R. R. Co., 79 N. Y. 72; Con- 
tinental Imp. Co. v. Stead, 95 U.S. 161. (2) Torun a 
locomotive and train of cars, which cannot be readily 
stopped, ata high rate of speed, and without any sig- 
nal by bell, whistle, or otherwise, across a much-trav- 
elled public street in a village, where the crossing is 
dangerous to travellers by reason of obstructions con- 
cealing the approach of trains, no excuse appearing for 
the omission to give signal of its approach, is negli- 
gence, although there exists no statutory requirement 
respecting the giving of such signals. Phil. W. & B. 
R. Co.v. Stinger, 78 Penn. St.219, 225, 227; L.& N.R.Co. 
v. Com., 15 Bush, 388: Phil. & Trenton R. Co. v. Hagan, 
47 Penn. St. 244; Roberts v. C. & N. W. R. Co., 35)Wis. 
680. (3) It was not error for the court to charge that 
one who is called upon to exercise care to avoid danger 
from the acts of others may, in regulating his own con- 
duct, have regard to the probable or apprehended con- 
duct of such other persons and to the presumption that 
they will act with reasonable caution, and not with 
culpable negligence. Ernst v. Hudson R. R. Co., 35 N. 
Y.9: Reeves v. Delaware, L. & W. R. Co., 30 Penn. St. 
454; Langhoff v. Milwaukee & P. du C. Ry. Co., 19 Wis. 
489; Kennayde v, Pacific R. Co., 45 Mo. 255. The 
court instructed the jury to disregard the opinions of 
expert witnesses, based upon hypothetical statements 
of facts, if the jury should find the hypothesis to be not 
in accordancé with the facts. Held, no error. The 
plainti’ having been a farmer for many years, and en- 
gaged in carrying on a farm, was competent to testify 
as to the value of his own labor. It was a proper sub- 
ject for the opinion of witnesses. Loucks v. Chicago, 
ete. Opinion by Dickinson, J. 

[Decided March, 1884. ] 


CONTRACT—TIME, ESSENCE OF—WHEN COURT WILL NOT 
INTERFERE.—Where a lease contained a stipulation 
granting to the lessees *‘ the right and privilege to pur- 
chase the leased premises of and from the party of the 
first part at any time before the expiration of this lease 
for $11,117, to be paid down in cash to the party of the 
first part upon the demand of a deed prior to the expi- 
ration of this lease, held, that payment of the stipu- 
lated sum or tender of thesame within the time lim- 
ited was an essential condition to the consummation of 
any binding contract of sale. It was plainly the mean- 
ing of these agreements that the privilege of purchas- 
ing the property should not remain open after the ex- 
piration of the time limited. Time was made essential 
upon the face of the writings. It amounted substan- 
tially to a written proposition or offer to sell upon the 
proposed terms. The assent or act of acceptance, 
whether by payment or the fulfillment of some other 
condition, was necessarily to be made within the time 
limited ; otherwise no contract could be consummated, 
Com. Cont., § 387. Equity cannot vary the terms of 


such a stipulation by an extension of the privilege. The 
time limited for acceptance or payment is in such case 
part of the contract or option, and equity cannot in-. 
terfere unless in cases where its’ jurisdiction can be 
properly invoked on the ground of fraud or mistake, 
which is not alleged here. Nicholls v. Maynard, 3 Atk. 
519; Adams, Eq. *108, 109. It differs from the case of 
penalties which are annexed to contracts to secure their 
performance, or from the case of a forfeiture of some 
estate or interest already acquired, and from which a 
party may seek relief on equitableterms. Robinson v. 
Cropsy, 2 Edw. Ch. 147; Wells v. Smith, 7 Paige, 22; 
Davis v. Thomas, 1 Russ. & M. 506; Kerr v. Purdy, 51 
N. Y. 629; People’s Bank v. Mitchell, 73 id. 406. The 
fact that defendants paid considerable sums to plaint- 
iff to secure the optional privileges of purchase consti- 
tute no ground for an equitable accounting and relief. 
Leonard v. Morgan, 6 Gray, 412; Ketchum v. Evert- 
son, 13 Johns. 359. The ayments were made upon a 
valuable consideration, and the failure to consummate 
the purchase according to the terms of the agreement 
was not the fault of the plaintiff, but the fault or mis- 
fortune of the defendants. The plaintiff is not enforc- 
ing a forfeiture. He is not rescinding a contract al- 
ready made. He is not in the position of a party in- 
voking equitable relief, entitling the court to impose 
any conditions. He stands upon the legal title with 
which the court finds he is invested, and the continued 
possession of defendants must be referred to the lease 
and not to the proposed purchase, which was never 
consummated. Stewart v. Murray, 13 Minn. 426 (Gil. 
393). Steele v. Bond. Opinion by Vandenburgh, J. [See 
17 Am. Rep. 97.—Eb.] 

(Decided April 3, 1884.] 


——_——___—. 
RHODE ISLAND SUPREME COURT 
ABSTRACT.* 





DEED—REPUGNANT CONDITION.—A. executed and 
delivered a deed to his son B. purporting to be made in 
consideration of a life lease of even date with it, of a 
reservation contained in it, and of love and affection. 
In it he conveyed certain described realty to B., * his 
heirs and assigns forever,” and then provided if “ B. 
should die without having any lawful heirs of his own 
body then, and in that case, my daughter N. * * * 
shall come in as equal heir of the aforesaid described 
and granted premises; that is to say, equal with my 
two daughters A.aund J. * * * The habendum was 
to “ B., his heirs and assigns forever, to his and their 
use and behoof forever.’’ The deed contained a cove- 
nant of warranty to * B., his heirs and assigns against 
the lawful claims and demands of all persons.”’ Held, 
that the provision in the deed in favor of the daughters 
was bad as a reservation, not being in favor of the 
grantor. Young, Petitioner, 11 R. lL. 686. Held, fur- 
ther, that the provision in the deed in favor of the 
daughters was repugnant to the grant, and therefore 
null and void. Littlefield v. Mott. Opinion by Dur- 
fee, C. J. 

CONTRACT—EVIDENCE—STATEMENT MADE AFTER, 
INADMISSIBLE.—In a single, undivided and continu- 
ous negotiation between A. and P., A. at one time rep- 
resented one principal and at another timea different 
one. Held, that A., notwithstanding the change of 
principal, was entitled to assume that al] statements of 
fact made to him by B. were repeated so long as they 
were not corrected. The negotiations resulted in a 
written contract signed by the parties. Held, that 
statements made by B. after the contract were inad- 
missible to show what influenced A.’s principal tosign 





*To appear in 14 Rhode Island Reports, 
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the contract, but were admissible to corroborate evi- 
dence as to what statements B. made before the con- 
tract, it being admitted that B., before aud after the 
contract, made statements as to the same matters, and 
it being shown that the subsequent statements were 
asked and given as arepetition and confirmation of the 
preceding. See13 R. I. 316. Fuller v. Atwood. Opin 
ion by Carpenter, J. 


STOCK—LEVY UNDER EXECUTION — SALE—TRANSFER 
ON BOOKS.—(1) A statute provided that when an execu- 
tion is levied upon corporate stock ‘‘ the said stock or 
shares, or so much thereof as shall be necessary, shall 
be advertised and sold in the same manuer as other 
personal property levied on by execution, and a deed 
or deeds thereof given by the officer aforesaid sball 


vest ia the purchaser all the right, title and interest of | 


the defendant in such shares so sold as aforesaid, and 
shall be recorded by the recording officer of such com- 
pany.’’ Held, that the officer’s deed vested in the pur- 
chaser all the defendant’s title, and that a transfer on 
the corporation books was superfluous. (2) A pur- 
chaser at an execution sale of corporate stock, after re- 
ceiving his deed from the officer, filed a billin equity 
against the corporation to compel it to transfer the 
stock on its books. The bill did not charge that the 
deed had been presented for record and the record re- 
fused. Held, that the bill stated no case for equitable 
relief. Lippitt v. Americun Wood Paper Co. Opinion 
by Durfee, C. J. 


TAXATION—EXEMPTION — BUILi)ING USED FOR RE- 
LIGIOUS PURPOSES.—Public Statutez of Rhode Island, 
chap. 41, section 2, exempts from taxution ‘“* buildings, 
for free public schools, buildings for religious worship 
and the land upon which they stand ond immediately 
surrounding the same, to an extent not exceeding one 
acre, so far as said buildings and land are occupied and 
used exclusively for religious or educational purposes.”’ 
Held, that a building for religious purposes is exempt 
from taxation although used for educational purposes 
so long as the use is merely incidental or occasional,or 
so long as the use, if habitual, is purely permissive and 
voluntary, and does not interfere with the use for re- 
ligious purposes, there being no alienation of the build- 
ing in whole or part for educational uses as e. g., by 
lease. (2) Real estate is by statute assessed in distinct 
parcels. The tax on each parcel is a distinct tax, and 
if void for illegality and paid under protest may be re- 
covered back in assumpsit. American Bank v. Mum- 
ford, 4 R. I. 478; Greene v. Mumford, 5 id. 472. See 
Pub. Stat. of R. I., chap. 42, §§ 4,8; Young v. Joslyn, 
13 R. 1. 675. St. Mary’s Church v. Tripp. Opinion by 
Durfee, C. J. 


- — 


SUPREME COURT ABSTRACT.* 

DAMAGES—MALICIOUS PROSECUTION.—In an action 
for malicious prosecution, the jury, if they find for 
the plaintiff, may, but they are not bound to allow 
him counsel fees paid in defending against the prose- 
cution. Bradlaugh v. Edwards, 11 C. B. (N. 8.) 377; 
Colyer v. Huff, 3 Bibb, 34; Mostin v. Coles, 7 Hurl. & 
N. 872. Gregory v. Chambers. Opinion by Philips, 
Comr. 


MISSOURI 


TRESPASSES ON REALTY—INJUNCTION—ADMIRALTY 
JURISDICTION.—To maintain injunction against tres- 
pass upon property real or personal, it is not necessary 
that the defendant should be insolvent or the wrong 
irreparable. The statute gives the right wherever an 
adequate remedy cannot be afforded by an action for 
damages. Rev. Stat., § 2722. Thus where the owners 
of a stean:boat were in the constant habit of discharg- 





*To appear in 78 Missouri Reports. 





ing freight at a private wharf, without the consent and 
against the protest of the owner of the wharf, thereby 
seriously interfering with his business of sawing, re- 
ceiving and delivering lumber and ties, and they 
threatened to continue this practice, held, that the 
wharf owner might maintain injunction. The State 
courts have jurisdiction of all trespasses committed 
upon real estate within the limits of the State. The 
fact that the real estate in question isa wharf does 
not make it a matter of admiralty jurisdiction and so 
cognizable alone in the courts of the United States. 
State Savings Bank v. Kercheval, 65 Mo. 682; Dam- 
schroeder vy. Thias, 51 id. 100; Echelkamp v. Schrader, 
45 id. 505; Hayden v. Tucker, 37 id. 214; MePike v. 
West, 71 id. 199; Wright v. Moore, 38 Ala. 593; Watson 
vy. Sutherland, 5 Wall. 78. Zurner v. Stewart. Opinion 
by Martin, Comr. 


PRIORITIES BETWEEN PARTNERSHIP AND INDIVID- 
UAL CREDITORS.—A creditor of one partner only, as to 
the separate property of such partner, has no priority 
over a partnership creditor, where there are no firm 
assets and the other partners areinsolvent. Phelps v. 
McNeely, 66 Mo. 554; Hilliker v. Francisco, 65 id. 598; 
Wiles v. Maddox, 26 id. 77; Eaton v. Walsh, 42 id. 272; 
Thornton v. Pigg, 24 id. 246; Kansas City Sav. Asso.y. 
Mastin, 61 id. 435; Wilcox v. Todd, 64 id. 388. Shackel- 
ford y. Clark. Opinion by Martin, Comr. 


—__e__—_ 


SUPREME COURT 


NEGLIGENCE—BINS NEAR RAILROAD TRACK.—It is 
negligence on the partof arailroad company to per- 
mit bins to stand near its track when it was using 
open cars, the step on the side of which came within 
two inches of the bins. Plaintiff had a right to assume 
that the defendant would perform its dutyin guard- 
ing the safety of its passengers and servants, and it 
was only because it had failed to do so in this instance 
that the danger was encountered. The plaintiff had had 
no warning, except to look out a little for the switch, 
until the bins were so near that it was impossible to 
avoid striking them; and why should he have looked 
for dangers whose existence he could not have antici- 
pated? It is not claimed that the caution in respect to 
the switch was a caution against striking against it; 
more likely it referred toa jolting motion in passing 
it. The cases of Hickney v. Boston, etc., R. Co., 14 
Allen, 429, and Camden, etc., R. Co. v. Hoosey, 99 
Penn. St. 492; 44 Am. Rep. 120, upon which the de- 
fendant has greatly relied, we do not think are neces- 
sarily inconsistent with these views. Dickinson v 
Port Huron, ete. Opinien by Cooley, C. J. 

(Decided March, 1884.] 


WILL—UNDUE INFLUENCE -- NOT PRESUMED—CIR- 
CUMSTANTIAL EVIDENCE—HUSBAND AND WIFE.—(l) 
Where a party asserts that an instrument was ob- 
tained by undue influence, the law excluding all pre- 
sumption of undue influence over a person of sound 
mind, he is required to prove affirmatively that it was 
so obtained; but in order to do this he should be per- 
mitted to show the previous relations of the parties 
within a reasonable time. In most instances this 
proof would be made by circumstantial evidence, and 
the exclusion of such testimony in this case is error. 
This proof must be made out in most if notin all in- 
stances by circumstantial evidence; by proof of facts 
and circumstances, which standing alone, might prove 
nothing, but when taken together, and in relation to 
other facts, might tend to satisfy a jury of the exis- 
tence of the principal fact of undue influence. Beau- 
bien v. Cicott, 12 Mich. 459; Porter v. Throop, 47 id. 
313, 326; S. C., 1L N. W. Rep. 174. (2) The undue in- 
fluence which operates to defeat a will must be such as 


MICHIGAN ABSTRACT. 
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overcomes the free action of the mind at the time of 
making the will; but the pressure may have been 
brought to bear previously, and if it remained so as to 
coerce the mind of the testator at the time the will 
was executed, itcannot be upheld. Undoubtedly the 
inferences and conclusions to be drawn from the evi- 
dence, when a charge of undue influence is in a case 
where the willis made by a husband or wife in favor 
of the other, may be quite different from what it 
would be when applied to cases between guardian and 
ward, or other persons standing in fiduciary relations 
to each, or between a testator and a person occupying 
no fiduciary or blood relation. Manifestly to estab- 
lish undue influence in persons occupying the relation 
of husband and wife, the facts and circumstances 
shown must not only be consistent with the hypothesis 
of the will having been obtained by undue influence, 
but it must be shown that they are inconsistent with 
acontrary hypothesis. And the facts and circum- 
stances must be such that when allthe evidence is 
considered, the jury can see that the acts which 
constituted the undue influence were such as 
amounted to coercion or fraud. Boyse v. Rossborough, 
6H. L. Cas. 247. Shephardson v. Potter. Opinion by 
Champlin, J. [See 2 Am. Rep. 491; 8 id. 238; 25 id. 303; 
27 Eng. Rep. 417; 32 id. 331.—Eb.] 

(Decided March, 1884. ] 


CORRESPONDENCE. 


ConFutict oF Divorce LAws. 


Editor of the Albany Law Journal: 


May I ask a few lines of space to call attention to a 
rather peculiar point arising this week ina divorce 
case? My excuse for troubling you must be the impor- 
tance of the subject. 

The case is the libel of Adeline J. Miller for a diy- 
orce from Amos Miller, in the Supreme Judicial Court 
of Massachusetts. The ground of defense was that the 
parties were never married. It was in evidence that 
they became acquainted in Boston and then removed to 
New York, where they lived together fifteen years. 
The man then left the woman and married another. 
There was evidence that theman had registered him- 
self and the woman as man and wife in a hotelin New 
York. The decision was reserved. 

By the law of New York if a man is proved to have 
recognized a woman as his wife it is conclusive evi- 
dence of a marriage; in Massachusetts it isonly prima 
facie, and liable to rebuttal. This state of facts and 
law suggests these points. An initial difficulty will 
meet the court in deciding this case. Questions of 
evidence are regulated by the law of the forum. This 
seems to be a question as to the effect of certain evi- 
dence, and was so treated in the Breadulbane case, L. 
R., 1H. of L.; 8S. C., App. 182. But if this case is gov- 
erned by the Massachusetts rule, there is no evidence 
of an actual marriage, and no such claim by the par- 
ties. Weshould then have the interesting spectacle of 
a couple married to each other while they stay in New 
York, and possibly in other States, but not in Massa- 
chusetts and a large number of States. 

Suppose however the marriage is held valid; the re- 
sult is hardly satisfactory. A supposed case or two will 
show this. 

A. lives in New York with a woman to whom he has 
never been formally married. He registers at a hotel 
as Mr. A. and wife. He is as much married to her as 
if by a bishop and three priests. B. livesin the same 








way in Massachusetts. He may at any time cast off 
the woman, and if she contests the case in court his 
testimony that there has been no marriage would out- 
weigh the inferential evidence of their mode of life; 
or, aman cohabits with a woman in Massachusetts, 
and then they remove to New York to live. The same 
conduct,which in Massachusetts renders the actors lia- 
ble to fine and imprisonment, becomes legal and repu- 
table in New York. 

Tt needs no argument to show that such uncertain- 
ties in the family relations must be demoralizing in the 
extreme. Which State has the better law might bea 
debatable question. The higher moral standard would 
seem to be the New York law; but it has the inherent 
defect of establishing a legal fiction, making certain 
facts which naturally would only be prima facie evi- 
dence of a marriage, conclusive evidence. It is always 
a matter of regret when the birth of another member 
in the family of legal fictions is announced. 

This case is only one of many cases which rise daily 
under the marriage and divorce laws of the various 
States. No subject really demands more serious atten- 
tion from the public, particularly the legislative por- 
tion of the State governments. None demands more 
skillful treatment, and none seems less likely, in the 
political and financial crises of the present day, to re- 
ceive the attention it deserves. 


Simon G. CROSWELL. 


Boston, June 11, 1884. 


NEWSPAPER LAW. 


Editor of the Albany Law Journal: 


The following extract is from the New York Times 
of the 11th inst., a journal that assumes to discuss legal 
questions in the most authoritative manner: 

‘*Mr. Charles Bradlaugh may be excused for having 
lost his temper upon learning from the secretary of 
the treasury that the commutation of the pensions of 
the Duke of Marlborough and William Penn had been 
completed, the secretary having expressed a willing- 
ness to hear Bradlaugh in opposition to the commuta- 
tion. The same amiability was once shown by a police 
magistrate of New York to a lawyer arguing a writ of 
habeas corpus, who interrupted himself by calling the 
judge’s attention to the fact that his client had left 
the court room. “ Oh,” said the learned jurist, ‘‘ that’s 
allright. Isent him back to jail before you began; 
but go on, sir, go on; it’s very interesting.’ ”’ 

Could any thing more ludicrous be imagined in legal 
practice than the argument of a writ of habeas corpus 
before a ‘*‘ police magistrate? ”’ 

W. J. G. 


May 12, 1884. 


THE CODE IN OTHER STATES. 


Editor of the Albany Law Journal: 


Will you do me the kindness to answer the following 
in the columns of your journal: 

1..What western States practice under a code? 

2. Are there not some which have adopted the New 
York code? If so, which; and if not, in which States 
is the practice approximately similar to the New York 
practice? + a 

yours respectfully, 
™ " J. L. D. 
ELMTRA, June 10, 1884. 


[See ante, p. 261.—Ep. ALB. Law Jour.] 
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Mr. Justice SWAYNE. 


Editor of the Albany Law Journal: 


Will you allow one who enjoyed some degree of the 
friendship of a distinguished jurist, the late Mr. Jus- 
tice Swayne, to speak a word of heartfelt eulogy ? 

The life and judicial career of Judge Swayne present 
many points of interest and value for all who honor 
our profession and admire high motives and unspotted 
character in our public men. He was, for one thing, a 
noble example of the power of industry and strict de- 
votion to the duties of his profession. Starting in life 
in business pursuits, be turned to the study of the law, 
and without academical training he not only mastered 
the common learning of his profession, but became 
versed in a familiar knowledge of the more recondite 
learning of the law as well as in its literature. 

‘Two qualities contributed to this result: unremit- 
ting industry, and a mind which thirsted for all 
knowledge. His early career at the bar was attended 
by many circumstances which did not tend to schol- 
arly ways and attainments. Ohio at that time wasa 
comparatively new State and community. The eager, 
narrowing influences of a new civilization surrounded 
him. The necessities of professional labor for the sup- 
port of a family always pressed upon him. But noth- 
ing could turn him aside from the indulgence of his 
love of literature and learning. 

With it all too he never shrank from a full share of 
interest and work in public or political affairs. Never 
a politician in any modern sense of the word, he was 
alwaysa patriot, holdingand promoting his views 
of political duty with unswerving courage and fidel- 
ity. 

When therefore by natural and fit gradations of ex- 
perience and eminence, he rose to a seat, in 1862, on 
the bench of the Supreme Court of the United States 
as the successor of Judge McLean, he was at once re- 
cognized as an accomplished jurist, a ripe scholar and 
a patriotic citizen. He was President Lincoln’s first 
appointee to that high court. 

From that time till January, 1881, when he 
voluntarily closed his judicial career by retirement, 
Judge Swayne illustrated all the qualities which per- 
tain to judicial greatness, both on the Supreme 
Bench and on Circuit, patience in hearing argument, 
which, as has been well said, was “‘ proof against dull- 
ness,”’ patience of equal degree in the examination of 
all questions submitted to his judgment, affluent 
learning and ripe wisdom in his decisions, firmness in 
the administration of the law, absolute and unques- 
tioned impartiality, and an integrity of mind and 
character which was beyond suspicion. Twenty years 
of such ample, high, rounded usefulness rarely fall to 
the lot of any man. 

His most marked quality on the bench, I should say, 
was after all his adherence to certain notions, alas! 
old fashioned, of honesty and uprightness. Whoever 
reads his opinions, thickly scattered through the re- 
ports from Ist Black to 103d United States, will find 
him always standing true to the doctrine of the judic- 
ial enforcement of contracts, as well as to the enforce- 
ment of all the great constitutional securities of life, 
liberty, and property. 

But Judge Swayne's personal character and private 
virtues were not less conspicuous than his public as- 
pects. He had enjoyed the widest acquaintance with 
eminent men in all walks of life. He was fond of anec- 
dote and reminiscence and was a most delightful 
raconteur. The basis of his social charm was a rare 
serenity of temper and sunny kindness of heart. 

To his last days, his love of literature solaced and 





enriched his life. His fine attainments in the classics, 
in scientific and literary studies, were a high incentive 
to those who had the privilege of seeing what a pleas- 
ure and unfailing resource they were to him. 

The blessings he had conferred on others returned 
to cheer and enrich his own declining days, and he had, 
in largest measure, 

‘*That which should accompany old age, 
As honor, love, obedience, troops of friends.”’ 


Surrounded by his family, his friends, his books, 
with all his facultics clear, suddenly, and with “no 
slow gradations of decay,’’ he met his earthly end, and 
came ‘tas near as human fraiity permits to fill the 
measure of a hopeful euthanasy.’’ In pace, Jn pace. 

D. H. CHAMBERLAIN. 

New York, June 17, 1884. 


COURT OF APPEALS DECISIONS. 


i following decisions were handed down Tues- 

day, June 17, 1884: 

Judgment affirmed with costs—/eop/e ex rel. Gustuve 
Augusteen et al., appellants, v. Bernard Kenney et al.. 
respondents. —.Judgment reversed,new trial ordered, 
costs to abide the event—Charles F’. Strohm, an infant, 
respondent, v. N. ¥., L. EB. & W. &. Co., appellant. 
—Judgment affirmed with costs--Edward Newcomb, 
receiver, etc., respondent, v. Charles Almy, appellant. 
—Judgment affirmed with costs—Edward J. Woolsey, 
appellant, v. John &. Morris, et al., respondents. 
Judgment affirmed with costs— People, respondents, 
v. Robert A. Gunn et al., appellants.—Judgment of 
General Term reversed, and that of Special Term and 
order of dismissal by the commissioners affirmed—Peo- 
ple ex rel. James Masterson, respondent, v. Board of 
Fire Commissioners of New York, appellants. —QJudg- 
ments affirmed with costs— Edward S.Stokes v. Joseph 
Stickney et al.(two cases).——Order affirmed with costs 
—Frank C. Bott, respondent, v. Mary Kehoe, appellant. 
Appeals dismissed with costs—Cassius H. Read, appel- 
lant, v. Peter A. Lozier et al., respondents (two cases). 
——Order affirmed with costs—Oscar C. Ferris v. Ed- 
ward C. Coggeshall et al.——Orders affirmed with costs 
Attorney-General v. Continental L. Ins. Co.; Same v. 
North America L. Ins. Co.——Judgment affirmed with 
costs— Lyman H. Granger, appellant, v. Henry H. 
Craig et al., respondents.— Appeal dismissed with 
costs—James C. Jewitt et al., appellants, v. William C. 
Piekergill, respondent.—Appeal retiring trustees dis- 
missed; judgment as regards other parties affirmed 
without costs to either party in this court—In re Heze- 
kiah Allen, trustee, ete.——Judgment affirmed with 
costs—Patrick Riley, appellant, v. Mayor, etc., of New 
York, respondents.—Judgment affirmed with costs 
Benjumin M. Shutrell, appellant, v. Mayor, etc., of New 
York, repondents. 


——_@——_—__— 


NOTES. 

Mr. H. B. Bult, of 706 Broadway, New York, has 
published an excellent etching of Daniel Webster after 
a portrait by Ames. It is eighteen by fourteen inches 
in size, and on the whole seems to us the best extant 
likeness of the great man, and the price, $2.50, puts it 
within reach of most lawyers. We wish Mr. Bult 
would issue a similar portrait of Choate. 
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CURRENT TOPICS. 


HREE of the seven articles in the North Ameri- 
can Review for July are on well-worn but im- 
portant legal topics, and the writers present but 
little new or striking. Judge Robert C. Pitman 
discusses the topic of juries and jurymen. He ad- 
vocates the retention of the jury system, declaring 
that most of the objectors are disappointed liti- 
gants, journalists, doctrinaires, and men of large 
business interests. He would however reform the 
material of the jury, and he would dispense with 
unanimity in civil cases. The one new thing that 
he suggests is the better treatment of the jury. On 
this point he says: ‘‘I cannot but feel that the more 
they are treated as gentlemen, the better will they 
respond to the call upon them to act as such. I 
particularly object to the uncomfortable and un- 
sanitary arrangements of most of our jury-rooms. 
This constitutes to many persons of delicate health 
or refined tastes the most serious objection to jury 
service; while to those in good health, and who are 
less fastidious, it is still an annoying discomfort, 
which disturbs the considerate and calm judgment 
so important in reaching impartial and accurate 
verdicts. In this suggestion of better accommoda- 
tions for jurors, [ am sure that I shall carry the as- 
sent of all reasonable men, I cannot expect the 
same concurrence in my next suggestion, which is 
that in civil causes the presiding judge shall be per- 
mitted, in his discretion, to allow a jury to separate 
at night during their deliberations, and resume the 
case the next morning. The practice of the law be- 
gets conservative tendencies, and I fear the weight 
of opinion or the bar and bench may be against 
this innovation. I feel satisfied however that the 
change would be productive only of good results; 
and it is surely in the same direction as changes 
already made. * * * The only objection that 
can be made against this indulgence to the jury in 
civil causes while considering their verdict is the 
supposed danger of approach in some way by in- 
terested parties. This danger can be but slight. To 
the credit of human nature, as well as to the credit 
of human sagacity, attempts to influence jurors are 
of the rarest occurrence. To be successful there 
must be concurrent depravity in two persons; and 
while failure is ignominious and dangerous, success 
is hardly so. The summary power of courts to 
punish, as for a contempt, the slightest interference 
with a jury induces a wholesome fear of such ac- 
tion. Besides, if it is contemplated, there are ample 
opportunities for it during the progress of the trial 
when juries are always allowed to go heme at the 
adjournment, instead of postponing the attempt 
until it may chance to be too late, To be consistent, 
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we should go back to the old rule in criminal 
causes, and keep the jury under constant surveillance 
from first to last. The advantages of such a change 
of practice are obvious. A great part of the dis- 
comfort of jury service is removed, and men whose 
business or family cares press so heavily on them 
when they are not sure of an hour in the twenty- 
four at home, would find it quite possible to serve 
with equal mind if the public would leave to them 
the usual rest from labor. But the main argument 
for the change is that in this way a result is reached 
not by the pressure of any physical discomfort, nor 
by anxieties for others, but as the result of calm de- 
liberation. And if a night could be spent away 
from the heated disputation of the jury-room, it 
would not infrequently happen that a dissentient 
juror would, as the result, perhaps, of what Dr, 
Carpenter calls ‘unconscious cerebration,’ see things 
in aclearer light on the morrow.” We are by no 
means certain that this is not a good suggestion. 
Why should we treat our jurymen as if they were 
criminals or at least suspicious characters from the 
moment of submission ? 


Justice Noah Davis discusses the subject of mar- 
riage and divorce. He bewails the conflicting laws 
of this country and recommends a constitutional 
provision for a uniform system, What is new in 
this paper is confined to the following suggestions 
for amendment of the law of procedure: “ First. So 
that no judgment could be entered until it appeared 
clearly that the suit had been actually pending at 
least six months after service of the process, This 
not only to prevent frauds, but to give the parties a 
breathing ‘spell for possible reconciliation, and to 
prevent immediate and shameful remarriages. 
Second, In all cases the defendant should have the 
right to insist that the alleged paramour be brought 
in and made a party to the action, so that an unjust 
accusation could be met and confuted by both of 
the accused who are interested in maintaining inno- 
cence. Third, and above all, inasmuch as society is 
deeply interested in all such actions, the State 
should be made a party so that it shall be able to 
prevent the wrongs that are inflicted upon the pub- 
lic, and upon children and innocent persons; and 
no judgment should be allowed until it appears that 
some lawful representative of the State has been 
served with process and has had opportunity to ap- 
pear and resist the divorce. This mode of conserv- 
ing the rights of society ought to be carefully se- 
cured, and over the question of the cost of securing 
such protection the courts should have adequate 
power. Now it often occurs that by such actions 
helpless children are bastardized or made homeless 
and thrown upon the public for support by the de- 
struction of family relations, with no one to speak 
a word in their behalf or for the public.” We be- 
lieve the first two recommendations are valuable. 
The practice of the second is now followed in Eng- 
land. Of the materiality of the third we have some 
doubt, but it is perhaps not objectionable. 
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Mr. Charles T, Congdon writes on “ Private Ven- 
geance,” very soundly and sensibly, deprecating 
what is a disgrace to our laws, namely, the uniform 
vindication of a man for killing another who has 
committed no legal crime, for the gratification of 
private revenge. He incidentally touches upon 
lynch law and riots. Mr. Congdon does not say 
any thing new, but he puts the subject in a striking 
way, which may be illustrated by the following ex- 
tract: ‘* The looseness, the uncertainty, the reck- 
lessness, the possible misapprehension of this form 
of vengeance, apart from higher considerations, is 
its condemnation. To this we must add its radical 
inequity. The assassin proceeds, it must he ad- 
mitted, upon a perfectly just idea, There is no 
possession of such value to a man as his life, and 
there is good reason why we should pray to be de- 
livered from sudden death. Capital punishment, 
which we often regard as necessary for the sake of 
example, may or may not be best defended logic- 
ally from that point of view; but it rests upon 
something higher — upon the intrinsically precious 
character of life itself. The Mosaic code, so often 
quoted in defense of the gallows, was based upon 
this. Those who shed man’s blood must give their 
own as the only adequate reparation. This alone 
was right. This alone could satisfy the demands of 
justice. This alone could be pleasing in the sight 
of the All-Just. Strangely mixed up with wrath 
for the loss of honor, with a feeling of having been 
cheated at cards, with disappointment at the adverse 
termination of a lawsuit, with anger at the applica- 
tion of opprobrious epithets, at the loss of a wife, 
at the ruin of a daughter, is this recognition even 
by the least cultivated mind, of the value of life. 
To take it from an enemy is the only revenge worth 
having. In that way, and in that only, can th 
fierce feud be adjusted. It may seem paradoxical, 
but we are obliged to confess that in this feeling of 
the value of life, entertained by those who would 
most recklessly and rashly destroy it, we find the 
highest hope of a mitigation, if not an abolition, of 
the evil which we have been discussing. By a parity 
of reasoning, those ‘who think that the unlawful 
taking of life is the highest revenge which is within 
their power, may all the more certainly be brought 
to a sense of their own error when they find that 
society agrees with them in their estimate, and will 
expect them upon the gallows to abide by it. With 
every homicide unpunished life grows cheaper and 
cheaper, so far as facility of vengeance is concerned, 
and yet more and more important as murder be- 
comes safer and safer. The business of our tribunals 
is to raise it in the estimate of mankind.” 


Our Demociatic State Convention has followed 
the excellent example set by the Republicans, and 
nominated Judges Andrews and Rapallo for the 
Court of Appeals. This exhibition on both sides is 
gratifying and encouraging, and demonstrates that 
the popular election of judges may be made inde- 
pendent of party considerations. The highest court 





of our State is now insured the continued service of 
these two experienced and admirable magistrates, 
Any other result would have been strongly depreca- 
ted by the bar and the people. 


Attention is called to the learned and conclusive 
opinion of Justice Learned, in the McDonald con- 
tempt case, given in full in other columns, The 
decision of.Justice Westbrook, constrained by pre- 
cedent rather than approved by his judgment, is 
now reversed. An appeal has been taken to the 
Court of Appeals, and the case is likely to become 
a leading one. 


The American Law Review says: ‘* The opposition 
to Field’s Code takes a form so senseless that it 
resembles a species of insanity. It is said that some 
members were so idiotic as to oppose the bill merely 
on account of its name—that of a code—at the 
same time voting in favor of Throop’s bill because it 
was called a statute.” 


The Bankers’ Magazine for April reprints from 
our columns Mr. Lawson’s article on Presumptions 
arising from the usual course of business, crediting 
it to John D. Parsons, of St. Louis. It is a great 
pity that Mr. John D. Parsons, who is one of the 
publishers of this journal, is not a St. Louis lawyer, 
for he would undoubtedly receive a large accession 
of business in consequence of this puff. 


We have studied, observed and practiced the 
business of reporting legal decisions a good deal, 
und have always been interested in observing the 


different methods of the reporters. A point in re- 
porting that we think is not always understood and 
scientifically wrought out is the office of the ‘‘ catch- 
line.” This should merely indicate the subject, and 
should not state the decision, for if it does it renders 
the head-note superfluous or is itself superfluous. 
To illustrate this by an example from the forth- 
coming volume of Hun’s Reports. Mr. Hun, the 
reporter of the Supreme Court of this State, is one 
of the best reporters and we frequently give notes of 
the cases from the advance sheets of his reports. 
But in his forthcoming volume we find the follow- 
ing head-note: ‘‘The complaint in this action 
stated that the plaintiff on September 29, 1880, was 
acommon seaman on a steamer owned by the 
defendants which was then in charge of the captain 
and mate; that the plaintiff and another sailor were 
directed by the mate to pay out a hawser, which 
could not safely be done by one man; that while 
engaged in this work the mate directed the sailor 
assisting the plaintiff to leave the hawser and go to 
another part of the steamer; that although the 
plaintiff protested and told the mate that it was im- 
possible for him to manage the hawser alone, and 
that it would endanger his life to try to do so, the 
mate persisted in ordering his companion to leave 
him; that thereafter, in despite of the plaintiff's 
exertions, his leg became entangled in the hawser 
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and was torn off; that the accident would not have 
happened if the fellow-servant had not been taken 
away, and that it was caused wholly by the negli- 
gent and wrongful acts of the defendants’ officers. 
Held, that as it appeared that the plaintiff's injuries 
were occasioned by the negligence of a fellow- 
servant, the mate, the defendants were not liable for 
the damages sustained.” This is preceded by the 
following ‘‘ catch-line: ” ‘ Negligence — the owner 
of a ship is not liable for injuries occasioned to a 
sailor through the negligence of the mate.” Now 
it is not a very important criticism, bnt the whole 
decision is perfectly stated in the ‘‘catch-line,” and 
the head-note simply reiterates it a little more fully. 
We believe that it is enough to say these things 
once, concisely, and to refer the seeker to the 
opinion for the details and the reasons. This criticism 
is recommended more to other reporters whom we 
know of, and who are much more apt to offend 
herein than Mr. Hun is. 


——_>__—_—— 


NOTES OF CASES. 


In People v. Mann, to appear in 82 Hun, 441, it is 
held that a justice of the peace cannot hold office 
after the age of seventy years. This affirms the 
decision at Special Term, reported ante, 118. 


The court by Barnard, P. J., observed : ‘‘ By section 
13 of article 6 of the Constitution of New York, it is 
provided: ‘But no person shall hold the office of 


justice or judge of any court longer than and until 
and including the last day of December next after 
he shall be seventy years of age.’ The question pre- 
sented is whether this provision includes the class of 
justices of the peace of the State. There 1s no real 
authority upon the question. The article of the 
Constitution in question seems to refer only to judges 
of the Court of Appeals and to justices of the 
Supreme Court. At least those judges only are 
named init. It has been decided however that the 
prohibition as to age did not apply to county judges, 
although not named in the article (People ex rel. 
Joyce v. Brundage, 78 N. Y. 403), and that it did 
not apply to county judges who were in office at the 
adoption of the Constitution. People ex rel. Davis 
v. Gardner, 45 N. Y. 812; S. C., 59 Barb. 198. It 
was held in Dohring v. People, that justices of the 
peace were not within the proviso of the Constitu- 
tion limiting the tenure of the judicial office to 
seventy years of age. 2N. Y. Sup. Ct. (T. & C.) 
458. This case was affirmed in the Court of Appeals, 
but without touching the point under consideration, 
People v. Dohring, 59 N. Y. 374. In this case a 
justice of the peace sat upon a criminal trial, but 
being a de facto officer the judgment would be up- 
held on that ground. Nelson v. People, 23 N. 
Y. 296. The words of the Constitution are broad 
enough to cover justices of the peace, but neither 
the Constitution or the law under it has called for a 
certificate of age from these officers, while it does 
so from judges of courts of record. The prohibition 
is not weakened by this omission if a justice of the 








peace was designed tobe included in the article. 
The limitation would reach the term and end it by 
its own force. The words are sufficiently compre- 
hensive to cover justices of the peace. The reason 
of the prohibition applies to all judicial officers, and 
the terms used have been passed upon by the courts 
before the Constitution was adopted, and were held 
to cover justices of the peace. By 2 Revised Statutes, 
275, it was provided that ‘no judge of any court can 
sit as such in any case to which he is a party, or in 
which he is interested, orin which he would be ex- 
cluded from being a juror, by reason of consan- 
guinity or affinity to either of the parties.’ This 
section was held to cover justices of the peace. 
Edwards v. Russell, 21 Wend. 63; Foot v. Morgan, 1 
Hill, 654; Place v. Butternuts Woolen, ete., Mfg. Co., 
28 Barb. 503. The rule at common law was other- 
wise. Pierce v. Sheldon, 13 Johns. 191; Eggleston v. 
Smiley, 17 id. 183."" Pratt, J., dissented. 


In Sturtevant v. Havens, Nebraska Supreme Court, 
May 29, 1884, 19 N. W. Rep. 617, the father of an 
infant, eight months old, in the custody of its 
mother’s parents, the mother being dead, applied 
for its custody. He was twenty-three years old 
and was found to be a proper person in every 
respect to have charge of the child, and the same 
was true of the grandparents, The application was 
denied, the court observing: ‘From a careful 
examination of the authorities at our command, we 
think the prevailing rule in this country may be 
briefly stated to be that in controversies similar to 
this, especially where the infant is of the tender age 
of the one contended for, the court will consider only 
the best interest of the child and make such order 
for its custody as will be for its welfare, without 
any reference to the wishes of the parties. Applying 
this rule to this case, we are forced to the conclusion 
that the conclusions of law, as stated by the District 
Court, are not sustained by the findings of fact, and 
that the judgment of the court should have been in 
favor of the plaintiffs in error. It is, no doubt, true 
that the defendant in error is greatly attached to this 
child, and the facts, as found by the court, show 
that he is in every respect a suitable person to have 
its care and custody. But, when we consider his 
age and want of experience, we are driven to the 
conclusion that personally he could not care for 
the wants of a child so young and helpless. True, 
he has means, and has employed a suitable nurse, 
yet as far as we are informed, this nurse is a stranger 
to the child, and of course does not feel that personal 
interest in its welfare that would be felt by a near 
relative. The grandparents have had the custody 
of the child since its birth, are greatly attached to 
it, have ample means to provide for its wants, and 
have the judgment and experience so essentially 
necessary to convince any one that it is better for 
the child to remain where it is until such time as its 
age and condition will justify the father in assuming 
its custody.” We call that an outrageous decision, 
and we do not believe it is law. We believe such 
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decisions inevitably breed strifes and hatred be- 
tween parties, and endanger the well-being of the 
child. About all that grandparents are good for is 
to pamper and spoil their grandchildren. We think 
our courts are leaning altogether too much against 
the natural rights of parents of late. 


In Commonwealth v. Bruce, Philadelphia Quarter 
Sessions, June 13, 1884, 41 Leg. Int. 242, it was 
held that on an indictment for producing a fatal 
miscarriage, the dying declarations of the woman 
are competent against the prisoner. The court said: 
‘*The general rule uniformly affirmed by every 
tribunal for a long time is, ‘ that evidence of this 
description is only admissible when the death of the 
deceased is the subject of the charge, and the cir- 
cumstances of the death, the subject of the dying 
declarations.’ It is clear and definite, and cannot be 
misunderstood, but uncertainty may arise as to its 
application. It may therefore be profitable to ex- 
amine the cases in which it was applied or refused, 
together with the bills of indictment and the statutes 
upon which they were found. We may thus find 
valuable assistance in its application. * * * 
From an analysis of the cases cited it will appear — 
1. That declarations in extremis were admitted in 
all cases civiland criminal. 2. That this continued 
to be the practice in England until 1836. Stobart 
v. Dryden, 1 M. & W. 615. 3. That inthis country 
this doctrine was, in 1806, overruled by Chancellor 
Kent. Jackson v. Vredenbergh, 1 Johns. 159. In 
North Carolinain 1855. Barfield v. Britt, 2 Jones. 
In our State in 1870. Fredonia v. R. Co., 7 Phila. 
203. 4. In England, in criminal cases, its applica- 
tion was restricted in 1822 to ‘those cases alone 
where the death of the party Was the subject of the 
inquiry.’ Rex v. Hutchinson. In 1824 the rule 
assumed its present form. ‘ That dying declarations 
are admissible only where the death 1s the subject of 
the charge, and the circumstances of the death the 
subject of the declaration.’ King v. Mead. 5. In 
this country, in North Carolina, in 1855, ‘dying 
declarations were restricted to the act of killing, 
and the circumstances immediately attending the 
act and forming a part of the res geste.’ State v. 
Shelton, 2 Jones, 360. In New York, in 1870, it 
was confined to the immediate transactions which 
led to the death. Hackett v. People, 54 Barb. 370. 
In 1874 the rule was restricted to indictments for 
homicide, People v. Davis. In the case in Wisconsin 
(Cookman v. State), the indictment was for malicious 
stabbing, and the declaration did not refer to the 
cause of death. In State v. Bohan, 15 Kans. 407, in 
1875, the rule was held not to apply to the declara- 
tion of a person wounded by the defendant at the 
time he killed the person named in the indictment. 
In Commonwealth v. Reed, 5 Phila. 528, the defend- 
ant was on trial for fornication. Dying declarations 
were held to be inadmissible. In Commonwealth v. 
Gumpert, 6 Luz. Leg. Reg. 187, the defendant was 
indicted for procuring a miscarriage which resulted 
in the death of the woman. Her dying declarations 





were admitted. In an unreported case of like 
character (Commonwealth v. Buchanan) such evi- 
dence was admitted by Judge Yerkes. Subsequently 
a new trial was granted upon other grounds. The 
only cases which seem to be in conflict with our 
practice are Rex v. Hutchinson’; Reg. v. Hinds, 
8 Cox C. C. 300; People v. Davis, 56 N. Y. 96, and 
State v. Harper, 35 Ohio, 78; 8. C., 35 Am. Rep. 596. 
It will be observed however that in the English 
cases it does not appear that the deaths of the 
deceased resulted from the means used to procure 
the abortions. Nor does it appear that the deaths 
were averred in the bills of indictment. On the 
contrary, it does appear that the defendants were 
indicted for using means to procure an abortion. It 
is not at all probable that they would have been 
indicted in this manner if the deaths had resulted 
from the means used. In that event the crime would 
have been murder, It is submitted that the act of 
Assembly in defining in terms this crime did not 
change its common-law character, which is homicide, 
Nor could they do so by giving it another name, or 
by calling it a misdemeanor, as they have done in 
Ohio.” 


In Wolf v. Wolf, 38 N. J. Eq. (11 Stew.) 128, it 
was held by the Chancellor that the imprisonment 
of a husband for a murderous assault on his wife 


did not constitute ‘‘ willful, continuous and obsti- 
nate desertion,” warranting divorce. The court said 


‘*he was not able to return to her.” Judge Stewart 
supplies a note to the case, citing among other 
cases, Townsend v. Townsend, L. R., 3 P. & D. 129, 
and Sharman v. Sharman, 18 Tex. 521, directly in 
point and in harmony with the principal case. 


—_——_»—_— 


THE PRESUMPTION OF DEATH—IV. 


Rute XIIL. That at some time within that period he 
has encountered a “ specific peril,” which includes not 
the ordinary dangers of travel or navigation, (1) (a) but 
some unusual or extraordinary danger.(b) 


ILLUSTRATIONS. 


(A.) 

1. A died in1797. In 1791, J. sailed from New York 
to Europe, and was not subsequently heard from. The 
question was whether J. survived A. The judge in- 
structed the jury that taking into consideration the 
hazards of the sea, they might presume that J. died 
within seven years from the time he sailed from New 
York. Held error.(2) 

2. In September, 1828, S. sailed as one of the crew of 
a schooner from Portsmouth, N. H., to the South seas 
onasealing voyage. Oue letter was received from 
him dated April, 1829, but neither S. nor the vessel 
were ever heard of again. There is no presumption 
that S. was not alive in September, 1831.(3) 


(1) Eagle’scase, 3 Abb. (Pr.) 220 (1856). ‘‘The ordinary 
perils of navigation are undoubtedly general and not special 
perils.” Lancaster v. Washington Life Ins. Co., 62 Mo. 127 
(1876); Lewis v. Mobley, 4 Dev. & B. (L.) 323; 34 Am, Dec. 379 
(1839); Millerv. Beates, 3 S. & P. 490;8 Am. Dec. 658 
(1817). 

(2) Barr v. Sim, 4 Wheat. 150; 33 Am Dec. 50 (1838). 

(3) Smith v. Knowlton, 11 N. H. 192 (1840). 
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8. C. sailed from Boston in 1826 for the West Indies, 
since which time he was not heard of. He left money 
in the hands of M., who in April, 1828, loaned it to J. 
J. pleaded that C. was dead at the time the loan was 
made. Held, that this could not be presumed from 
his sailing on the voyage and being unheard of.(4) 

4. S. left the Sandwich Islands in a bark for Manda, 
May 2, 1855. The bark and those on board were not 
subsequently seen or heard of. There was no pre- 
sumption in September, 1856, that S. was dead.(5) 

In case 1 it was said: ‘*The circumstance relied 
on is the departure of the individual by sea; but the 
perils of the sea are general not specific; and they are 
not present but contingent. They are such as may or 
may not occur; but to accelerate the presumption 
from time, or more properly to turn it from an artifi- 
cial into a natural one, it is necessary to bring the per- 
son within the range of a particular and an immediate 
danger—not such as is contingently incident, in some 
degree, to every mode of conveyance. A natural pre- 
sumption arises only from a violent probability, be- 
cause it isa conclusion drawn by experience from the 
usual current of things; but no violent probability of 
death arises from a peril, which though possible, is re- 
mote. All the examples put by the judge himself are 
those of special perils which bear directly on the per- 
son with greater or less probability of its destruction 
in proportion to their urgency; and such was the na- 
ture of the probability in Watson v. King. Now there 
is no mode of conveyance which has not its perils; and 
if the mere departure of a person not heard of during 
the period of legal presumption, were enough to war- 
rant a natural presumption of his death within a more 
contracted one, the legal presumption, stripped of its 
deficiency to dispose of the uncertainty, it was intro- 
duced to remedy, would be deprived of the greater 
part ofits value. We are of opinion therefore that 
though the exceptions to other parts of the charge are 
not legitimate subjects of revision here, the direction 
that there was evidence from which the jury might 
infer the death to have been at atime short of the pe- 
riod of legal presumption was erroneous.” 

In case 2 the court said, that they were not aware of 
any authority upon which the dangers of a sealing 
voyage would authorize the court to draw aconclu- 
sion of death, at the expiration of two years,as to a 
party who had embarked on such a voyage. 


(B.) 

1. J. was the captain of a schooner named The Ed- 
mondson, which sailed September 4, 1854, for a port in 
South America. Neither vessel norcrew were subse- 
quently heard of. A violent storm prevailed along the 
coast in that year. The question arose whether J. 
was alive in September, 1857. The presumption was 
that he was dead.(6) 

2. M. left New York for Asia in 1840. In 1841 he re- 
sided ina town in Asia which was visited by an epi- 
demic. He was not heard of subsequently to 1840. 
His death may be presumed to have occurred prior to 
1847.(7) 

3. A. passenger on a vessel, in a weak state of 
health, disappeared from the vessel while in the mid- 
dle of the lake on a cold night. The presumption was 
that he had either by accident or design fallen into the 
lake and been drowned.(8) 

In case lit was said: ‘* The rule that the presump- 





(4) Newman v. Jenkins, 10 Pick. 515 (1830). 

(5) Ashbury v. Saunders, 8 Cal. 62 (1857). 

(6) Gibbes v. Vincent, 11 Pick. (1) 323 (1858); Learned v. 
Cooley , 43 Miss. 709 (1870); and see Re Norris, 1 Sw. & Tr. 6 
(1858); Watson v. King, 1 Stark. 121 (1815). 

(7) See Eagle’s case, 3 Abb. (Pr.) 218 (1836). 

(8) Lancaster v. Washington Life Ins. Co., 62 Mo. 127 
(1876). p 











tion of the continuance of life ceases when the person 
has been absent and has not been heard of for a pe- 
riod of seven years, it is argued, is a legal presumption 
and cannot aid the defense, because the period limi- 
ted to sustain it has notexpired. Ifthe presumption 
of death arising from the lapse of time be a legal in- 
tendment then the inference is certain, and as arule 
of law would be obligatory on the jury; but such a 
presumption is rebuttable—presumptio legis tantum, 
and may be disproved, either by direct or circumstan- 
tial evidence, the effect of which the jury and not the 
court must determine. It is not however from the 
presumption arising alone from the length of time 
since Johnson has been heard of that his death is in- 
ferred, but from the prevalence of a violent storm on 
the track of his vessel about the time he sailed, and 
that neither the Edmonson,he nor his crew have since 
been heard of. The conclusion of his death is inferred 
from a cause adequate to produce it, coupled with the 
fact that we have no tidings of him since.” 


Rute XIV. That his habits, character, domestic rela- 
tions(a) or necessities(b) would have made it certain that 
if alive within that period he would have returned to or 
communicated with his residence, home or domicil. 


ILLUSTRATIONS. 
(A.) 

1. A. left home fora city in an adjoining State on 
business, arrived there in safety, and was seen by an 
acquaintance on the street about three Pp. M. of the day 
he arrived. He was never subsequently seen or heard 
of. Itwas shown that his character, habits and do- 
mestic relations were unblemished and undisturbed. 
Held, that the presumption would arise that his ab- 
sence was caused by death.(9) 

In case 1 it was said: ‘‘Any facts or circumstances 
relating to the character, habits, affections, attach- 
ments, prosperity and objects in life which usually 
contro! the conduct of men and are the motives of 
their actions, are competent evidence from which may 
be inferred the death of one absent or unheard from, 
whatever has been the duration of such absence. A 
rule excluding such evidence would ignore the motives 
which prompt human actions and forbid inquiry into 
them in order to explain the conduct of men. The 
true doctrine may be readily illustrated, thus: An 
honored and upright citizen who through a long life 
has enjoyed the fullest confidence of all who knew 
him—prosperous in business and successful in the ac- 
cumulation of wealth; rich in the affection of wife and 
children and attached to their society; contented in 
the enjoyment of his possessions, fond of the associa- 
tions of his friends, and having that love of country 
which all good men possess—with no habits or affec- 
tions contrary to these traits of character—journeys 
from his home to a distant city, and is never afterward 
heard of. Must seven years pass, or must it be shown 
that he was last seen or heard of in peril before his 
death can be presumed? No greater wrong could be 
done to the character of the man than to account for 
his absence, even after the lapse of a few short months. 
upon the ground of a wanton abandonment of family 
and friends. He could have’ lived a good and useful 
life to but little purpose if those who knew him could 
even entertain such a suspicion. The reasons that the 
evidence above mentioned raise a presumption of death 


(9) Tisdale v. Connecticut Mutual Ins. Co., 26Ia. 170 (1868); 
28 id. 12 (1870); Garden v. Garden, 2 Houst.(Del.) 574 (1863). In 
1856, M. disappeared from home, In an action brought in 
1864, it was proved that M. had not since been heard of. It 
was also proved that M. before his disappearance had de- 
clared his intention of committing suicide. Held, that the 
presumption was proper that his death occurred about the 
time of his disappearance. (23) 
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are obvions; absence from any other cause, being with- 
out motive, and inconsistent with the very nature of 
the person, is improbable. It is suggested that such 
absence may be on account of insanity. That may be 
possible, but as death under such circumstances is 
more probable than insanity in the absence of evidence 
thereof, the law raises the presumption of death. Evi- 
dence which would point toward insanity as the caase 
of such absence would of course be proper for the con- 
sideration of the jury, from which its probability might 
be determined. The competency of evidence of the 
character above indicated, from which the fact of the 
death of an absent person may be found within the pe- 
riod of seven years is well sustained by authority.” 


(B.) 

1. B., aman of drunken habits, was entitled to divi- 
dends on stock payable in April and October. These 
were hischief maintenance, which he generally squan- 
dered in dissipation as soon as received. He applied 
for and received his dividends in April, 1860, and was 
last seen in August of the same year, very sick. He 
did not apply in October, and was not subsequently 
seen or heard of. The question was, in 1869, whether 
he died before November, 1860. The presumption was 
that he had.(10) 

2. In March 25, 1866, S. left her home and was never 
heard of again. She depended on an income payable 
in quarterly installments. She did not appear tuclaim 
the amount due in June, 1866. In a proceeding in 1875 
it was held that the presumption was that she was dead 
after June, 1866.(11) 

3. In May, 1872, J., who was then 66 years old, and 
who was dependent for support upon the income de- 
rived under a will, left his house and was never subse- 
quently heard of. A few days previously he had 
called upon the executor for the money, receiving half 
a year’sincome. He was suffering at the time from an 
incurable disease. The presumption was that he died 
during the fall of 1872.(12) 

In case 1 it was said: “‘ I quite adhere to the general 
rule laid down in Doe v. Nepeau and many other cases 
that where a person has not been heard of for seven 
years the onus probandi of showing that he died at any 
particular period within the seven years lies upon the 
person setting up such earlier death. In the case of 
Re Henderson's Trusts(13), which has been referred to, 
the master of the rolls came to the conclusion that the 
fact that the person presumed to be dead had not ap- 
plied for ahalf-yearly payment of an annuity for 
which he had hitherto regularly applied, and on which 
he chiefly depended for his maintenance, was sufficient 
to lead to the presumption that he died before such 
payment became due; and that seems to me to be a 
sound conclusion. Applying the same principle to the 
present case, B. was of drunken habits, and when last 
seen was in so emaciated a state that his death might 
have been expected at any time. How can his never 
applying for his October dividends be accounted for 
except on the presumption that he was dead? With 
regard to the suggestion that he may have gone to 
America, it appears that he had no means, and it is not 
probable that he would have done so without communi- 
cating with his relatives, with whom, notwithstanding 
his habits, he was on affectionate terms. I there- 
fore come to the conclusion on the facts of this case 
that B., having made no application for the October 
dividend, must be presumed to have been then 
dead.” 

ln case 2 James, L. J., said: ‘*The vice-chancellor 


(10) Sheldon v. Ferris, 45 Barb. 128 (1865). 

(11) Re Beasney, L. R., 7 Eq. 498 (1869). 

(12) Hickman v. Upsall,4Ch Div. 147 (1876); Hickman v. 
Upsall, 2 id. 619 (1876); Hickman v. Upsall, L. R , 20 Eq. 139 
(1875). 

(13) Re Ackerman, 3 Redf. 521 (1877). 








was of opinion that S. must now be presumed to have 
died soon after June, 1866, but that it would have been 
impossible to make such a presumption till after the 
expiration of seven years from the time when she was 
last heard of; that is to say, that the circumstance of 
her going away and not appearing to receive her in- 
come in June, 1866, was not in itself sufficient to jus- 
tify the petitioners in acting on the presumption of 
her death, so as to enable them at that time to apply 
to be let into possession of the property; but now 
taking the circumstances under which she disappeared 
together with the presumption which has arisen at the 
end of seven years, he has come to the conclusion from 
these circumstances not only that she is dead, but that 
she died soon after June, 1866. I think he was right in 
that way of dealing with that part of the question. 
And Brett, J., added: “Our decision depends upon 
the question when 8. died. The fact of her not ap- 
pearing to receive her income was not sufficient evi- 
dence of her death; it was not so after the first quar- 
ter day; it was not so after the second quarter day. 
In truth there was no presumption until she had dis- 
appeared for seven years; but after seven years having 
got the fact that she was dead, you have aright to look 
back and inquire into all the circumstances and ascer- 
tain when she died. Suppose a person intending to re- 
turn home at ten o’clock at night does not appear, 
there is no presumption that he isdead. Butif after 
a week he is found with his skull broken in a wood, 
you can then conclude that he was killed before ten 
o'clock on the night on which he disappeared. So in 
the present case I think the vice-chancellor was right 
in concluding that this lady died at the time at which 
he says she died.”’ 

Incase 3 it was said that his entire dependence upon 
the income, his regular and frequent calls for the same 
before his departure, and his failure to call thereafter, 
all combined to justify the presumption. 


RuLE XV. But the presumption of death at the expi- 
ration of seven years from being last heard of, does not 
arise where it is improbable that the absentee, even if 
alive,would or could rave been heard of or could have com- 
municated with his residence, home or domicil(14) (a), or 
where in other judicial proceedings the absentee is re- 
corded as having been ulive subsequently to the end of 
the seven years.(b) 

ILLUSTRATIONS. 


(A.) 

1. In 1829 L. left her family in England and went to 
Paris, where she took a situation as governess. She 
continued to correspond with her relatives. In 1835 
she wrote to her sisterfrom Paris saying that she was 
about to accept another situation, and stating that she 
had become a Catholic. Ou receipt of this letter her 
sister replied in a letter or remonstrance reproaching 
her for her abandonment of the Protestant religion. No 
reply was received to this letter, and she was not sub- 
sequently heard of. There was no presumption that L. 
died in 1842. (15) 


14) Apparently not sepemes. 

(15) In McMahan v. McElroy, Ir. Rep.,5 Eq. 1 (1869), an 
Irish case, it was said: ‘“‘The circumstances of the present 
ease are not such as to render it safe to make that presump- 
tion at present. Hugh Morgan left Ireland for America some 
time before the year 1859 ; resided there for some years ; mar- 
ried there ; came back to freland with his wife in 1859 fora 
temporary purpose only; he sold all his property in Ireland, 
and after a very few months, returned to America whither 
his wife and son followed him, It is contended however that 
because he has not since been heard of by his sister, the only 
member of his family who remains in Ireland, I am there- 
fore to presume that he is dead. Butsuppose that an alien 
comes into this —— and stays for a few months, or that a 

rson who is not an alien but has his residence abroad,comes 

nere and stays fora little time, and then leaves, having--to 
ut an extreme case--no relatives here, and is not heard of 
or seven years, isthe presumption therefore to be made of 
his death? I do not think the rule would apply to such 
cases,” 
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2. A girl of 16 leaves her father’s house; later (Aug. | 
1, 1814) she is in a seaport town,intending to go abroad. 
She is not subsequently heard of. There is no pre- 
sumption that in 1821 she is dead.(16 ) 

3. A. was transported from England to New South 
Wales in 1838 for seven years for a crime. He last 
wrote to his family on board shipin that year. The 
records showed that he served his sentence. There 
was no presumption that he was dead in the year 
1850. (17) 

4. S. died in August, 1858. W., his father, left Eng- 
land for Australia in 1849, from which country he wrote 
to his wife until 1854, when he ceased to write. In his 
last letter he said: “I have made up my mind, 
should I reach England in safety, not to know, see or 
have any communication or connection whatever with 
any one whom I formerly knew.” W. was never sub- 
sequently heard of. There was no presumption that 
he died before S.(18) 

5. A sailor leaves his ship in a foreign country in 
1850, and is not afterward heard of. It is proved that 
his intention was to desert. There is no presumption 
that he died in 1857.(19) 

In case 1 it was said that the principle on which the 
presumption that an absent person not heard from for 
seven years is dead is based is that if he were living he 
would probably have communicated with some of his 
friends and relatives. This is a conclusion which 
courts draw from the probabilities of the case. ‘It is 
quite clear therefore that when no such probability 
exists the presumption cannot arise. In this case al] 
the circumstances tend to show that after what had 
taken place between L. and her friends it was ex- 
tremely improbable she would have entered into fur- 
ther communication with them. She had abandoned 
her religion, and her friends wrote to her a letter of 
remonstrance and reproach for so doing. The re- 
proaches were not calculated to encourage further com- 
munications. I think this circumstance, taken in con- 
nection with the rather eccentric course of life which 
it appears from her letters she pursued,render it impro- 
bable that she would have further communicated with 
herfriends. If I am right in this view, it follows that 
the presumption of her death does not arise from the 
absence of information or of communication when 
that absence is natural, even if the lady were still 
alive.”’ 

In case 2 Shadwell, V. C., said: ‘Here agirl about 
16 or 17 years of age, whose father was a farmer, chose, 
for some reason which does not appear, to leave her 
father’s house, and to go no one knows whither. But 
it seems that in August, 1814, she was at Portsmouth, 
and that she then intended to go abroad. Therefore it 
is but reasonable to presume that all along she had 
been concealing herself, and that she never intended 
to return home. The mere fact of her not having been 
heard of since 1814 affords no inference of her death; 
for the circumstances of the case make it very proba- 
ble that she would never be heard of again by her re- 
lations. How can I presume that she died in 1821 from 
afact which is quite consistent with her being alive at 
that time?”’ 

In case 4 it was said: ‘‘The evidence is not sufficient 
to warrant the presumption that W. died before his 
son. Some expressions used by him in the last letter 
to his wife would lead to the conclusion that he 
might have reasons for not again communicating with 
her.”’ 








(16) Bowden v. Henderson, 2Sm. & G. 360 (1854). 
(17) Watson v. England, 1 Sim. 28 (1844). 

(18) Milleham’s Trust, 15 Beay. 507 (1852). 

(19) Re Smith, 31 L. J. (P. & M.) 182 (1862). 








(B.) 

1. F. was the daughter of G., who died in 1800. In 
1788 F. removed from the State, and was not subse- 
quently heard of. In 1825an administration account 
was prosecuted and confirmed in which a claim was 
made and allowed for the “ use of T.,a daughter of G.”’ 
This is sufficient to rebut the presumption that G. sur- 
vived F.(20) 

2. In case 1 a petition filed in 1805 by a son of G. sta- 
ted that G. had left surviving him twelve children, 
naming F. among them. The return of the sheriff 
stated that “ the parties were severally named.”’ This 
is also sufficient to rebut the presumption that G. sur- 
vived F.(21) 

—__—___——_- 


DELAYING TELEGRAPHIC MESSAGES — DAM- 
AGE. 


SUPREME COURT OF ALABAMA, DECEMBER, 1883. 


DAUGHTRY V. AMERICAN UNION TEL. Co. 

Damages for breach of contract, to be recovered by action, 
must be the natural and proximate result of the breach, 
and must not be speculative or contingent. 

If a telegraph company fail, without lawful excuse, to trans- 
mit and deliver in due time a message directing the sale 
of cotton, the message being expressed in plain language, 
the sender is entitled to recover the actual damage sus- 
tained by the decline in the market price of cotton between 
the time when his cotton would have been sold but for the 
delay and the time when it was afterward sold; but with 
this qualification, that so soon as he learned that his mes- 
sage had not been forwarded he took the necessary steps 
to prevent further loss by repeating the order. 

The same rule as to damages must apply when the message is 
expressed in cipher or language not self-explaining. 

The person who sends the message ,or with whom the contract 
was made, is the proper party to recover damages for its 
breach (Code, § 2890); and he may recoverin his own 
name, though the message was signed by another person 
as his agent. 


’ ies opinion states the facts. 


Stone, J. The present suit is an action of assump- 
sit, brought by the appellant against the appellee, tele- 
graph company, to recover damages for the non-deliv- 
ery of a message, which the latter received, and for a 
consideration promised to deliver. The message was 
in cipher, and did not disclose to the uninitiated what 
its meaning and purpose were. Though expressed in 
letters of the English alphabet, and susceptible 
of being rendered into sound, they were but sym- 
bols, not understood and not intended to be under- 
stood, save by those instructed in the secret art. They 
were not explained to the telegraphic operator, and he 
was ignorant of the purport and object of the message. 
It was addressed to a well-known firm of cotton bro- 
kers in the city of New York, and the complainant al- 
leges that if it had been transmitted and delivered to 
that firm according to the usual course of telegraphy 
they would have understood it and acted on it; that 
its true import was a direction to the broker to sell 
300 bales of cotton previously purchased by plaintiff in 
that city, 100 bales to be delivered in that month— 
January, 1881—and the remaining 200 bales to be deliv- 
ered in the month of May following; that if the mes- 
sage had been transmitted and delivered in due time 
the brokers would have made the sale and thus real- 
ized to him, the sender, $100 profit in the purchase and 
resale; that in consequence of the non-delivery of the 


(20) Lakin v. Lakin, 34 Beav. 443 (1865); see Dowley v. Win- 
field, 14 Sim. 277 (1844). 
(21) Keech v. Rinehart, 10 Penn. St. 240 (1849). 
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message the cotton was not sold, but remained on 
hand; and when, several days afterward, it became 
known and necessary to send a second direction to sell 
in consequence of the non-delivery of the first, the 
price of cotton had materially declined, and on a sale 
then made plaintiff sustained a loss of $1,000. 
Plaintiff claims this sum as damages suffered by the 
defendant’s breach of contract. Several grounds of 
demurrer were inferposed by the defendant, and the 
Circuit Court sustained allof them. The fourth ground 
is in the following language- 

“The complainant shows that the dispatch sent was 
a cipher dispatch, unintelligible to the operatur—agent 
—that sent the same, and it fails to show that the said 
agent was informed as to the importance and value of 
the said dispatch, or that it was of any importance.”’ 

The ruling of the Circuit Court on this ground or 
cause of demurrer is sought to be maintained by the 
following argument: Thatin suits for breach of con- 
tract only such damages can be recovered as were 
within the contemplation of the parties when the con- 
tract was entered into; that the telegram attempted 
to be sent in this case being in cipher, and its contents 
and purpose unkuown to the company’s operator, it is 
impossible that the damages claimed could have been 
within the contemplation of the telegraph company 
or its operator. On this ground it is claimed that only 
the price paid for the telegram can be recovered. This 
concession itself shows that this ground of demurrer 
should not have been sustained. If any thing was re- 
coverable demurrer was not the way to test the extent 
of the recovery. That is done by objections to testi- 
mony and by charges. But aside from the right to re- 
cover the cost of the message, whenever there isan un- 
warranted breach of contract, some damages may be 
recovered—nominal damages at Jeast. The argument 
here urged has awider and deeper scope, and denies 
the right of the plaintiff to recover the loss sustained 
in the delayed sale of his cotton. 

The authorities fully sustain the proposition that if 
the telegram had been expressed in plain laguage, di- 
recting the sale of plaintiff's cotton, and the telegraph 
company, without lawful excuse, failed to transmit 
and deliver it in due time,then the plaintiff can recover 
the actual damage sustained by the fall in the market 
price of cotton between the time it would have been 
sold if the message had not been delayed and the time 
it was actually sold. Of course this is qualified by an- 
other principle, namely: That as soon as the plaintiff 
discovered his message had not been forwarded it be- 
came his duty, within a reasonable time, to take re- 
quisite steps to prevent further loss. This is usually 
done by repeating the order or direction to sell. The 
following authorities support the proposition asserted 
above: Leonard v. Telegraph Co., 41 N. Y. 544; 1 Am, 
Rep. 446; True v. Int. Tel. Co.,60 Me. 9; 11 Am. Rep. 
156, 158, n.; N. Y. & W.Pr. Tel. Co. v. Dryburg, 35 Penn. 
St. 293; U.S. Tel. Co. v. Wenger, 55 id. 262; W. & N. 
O. Tel. Co. v. Hobson, 15 Grat. 122; W. U. Tel. Co. v. 
Ward, 23 Ind. 377; Tyler v. W. U. Tel. Co., 60 Til. 421; 
Manville v. W. U. Tel. Co., 37 Iowa, 214; Turner v. 
Hawkeye Tel. Co., 41 id. 458; Elwood v. W. U. Tel.Co., 
45 N. Y. 544; W. U. Tel. Co. v. Blanchard, (8 Ga. 299; 
S. C., 45 Am. Rep. 480. In many of these cases the 
messages were not self-sustaining. 

In support of the main ground of demurrer under 
consideration appellee relies on the following authori- 
ties: Landsberger v. Magnet. Tel. Co., 32 Barb. 5380; 
Baldwin v. U.S. Tel. Co., 45 N. ¥. 744; U.S. Tel Co. 
v. Gildersleeve, 29 Ind. 282; Bank v. W. U. Tel. Co., 30 
Ohio St. 555; Candee v. W. U. Tel. Co., 34 Wis. 471; 
Beaupre v. Pac. & Atl. Tel. Co., 21 Minn. 155; Mackey 
v. W. U. Tel. Co., 16 Nev. 222; Hobbs v. L.& S. W. 
Ry. Co., 10 L. R. (Q. B.) 111. The following cases, 
cited from Allen's Telegraph Cases (the reports are 





not in our library), are also relied on: Shields v. Wash. 
Tel. Co. (La.) p. 5; Lane v. Mont. Tel. Co. (Canada), 6; 
Stevenson v. Tel. Co. Mont., 71; Kinghorne v. Mont. 
Tel. Co., 98. 

Some of these rulings were made on cipher tele- 
grams; others are messages which, unexplained, did 
not disclose the extent or full import of any transac- 
tion had in contemplation by the parties; and in all 
substantial damages were refused, because neither the 
messages nor other information given made known to 
the operator what was contemplated. Hence it was 
ruled that plaintiffs could not recover of the telegraph 
company what, not understanding, it could not have 
contemplated as the effect of a miscarriage or other 
failure. These authorities sustain the argument they are 
cited to support. Several of the cases, however, rest 
not on cipher telegrams, but on messages which, by 
their brevity or for some other reason, failed to give 
full information of their import. They are not recon- 
cilable with several of the cases above cited by us in 
which plaintiff's recovered. 

The guestion we are considering, in reference to ci- 
pher or obscure telegrams, is of comparatively modern 
presentation. The oldest adjudication asserting the 
doctrine contended for isa little more than a dozen 
yearsold. The telegraph itself isa new invention,and 
of course special rules adapted to it must be modern. 
Possibly the oldest case, which withheld damages be- 
cause the dispatch was unintelligible to the operator, 
was a nisi prius ruling in Louisiana in the case of 
Shields v. Wash. & N. O. Tel. Co., reported in 1 
Livingston Law Magazine, 69; 4 Am. L. J. (N. 8.) 311. 
We have no access to the full report of this case, and 
cannot tell by what authorities it was supported. 
Landsberger’s case, from 32 Barb., was not in cipher, 
but was obscure. Relief was denied on the ground that 
the damages claimed were too remote. That case was 
decided in 1860. Baldwin's case, 45 N. Y. 744; Gilder- 
sleeve’s case, 29 Md. 232; Lane’s case, Al. Tel. Cas. 61; 
Stevenson’s case, id. 71; Kinghorne’s case, id. 98; and 
Beaupre’s case, 21 Minn. 155, were all similar cases of 
obscurity in the message—not self-explaining. Can- 
dee’s case, 34 Wis. 411, and Mackay’s case, 16 Nev. 222, 
are cases of cipher dispatches. We can perceive no 
reason however for a different rule as applicable to the 
two classes. If it be essential in the case of a cipher 
telegram that its contents and objects be explained, 
what reason can be urged for a different rule, when the 
dispatch, though legible, is yet so briefly or obscurely 
expressed that no one can understand its import or 
magnitude save the sender or receiver? If the infor- 
mation be material in the one case it must be in the 
other. 

As we have seen, the argument on which the decis- 
ions under discussion have been rested is that they are 
too remote, not being within the contemplation of the 
parties. Hadley vy. Baxendale, 9 Exch. 341, is relied on 
as declaring the underlying principle which supports 
all these rulings. That case was decided in 1854, 
by avery able bench, after great deliberation, and is 
everywhere regarded as a leading case. Plaintiffs were 
proprietors of a mill at Gloucester, which was propelled 
by steam, and which was engaged in grinding and sup- 
plying meal, flour, etc., to customers. The shaft of 
the engine got broken, and it became necessary that 
the broken shaft be sent to a foundryman, at Green- 
wich, to serve as a model forcasting or manufacturing 
another that would fit into the machinery. The bro- 
ken shaft could be delivered at Greenwich on the sec- 
ond day after its receipt by the carrier. It was deliv- 
ered to the defendants, who were common carriers en- 
gaged in that business between these points, and who 
had told plaintiffs it would be delivered at Greenwich 
on the second day after its delivery to them if deliv- 
ered byagiven hour. The carriers were informed the 
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mill was stopped, but were not informed of the special 


purpose for which the broken shaft was desired to be 
forwarded. They were not told the mill would remain 
idle until the new shaft would be returned, or that the 
new shaft could not be manufactured at Greenwich 
until the broken one arrived to serve as a model. 
There was delay beyond the two days in delivering the 
broken shaft at Greenwich, and a corresponding delay 
in restarting the mill. No explanation of the delay 
was offered by the carriers. The suit was brought to 
recover damages for the lost profits of the mill, caused 
by the delay in delivering the broken shaft. The judg- 
ment of the court was announced by Baron Alderson. 
He said: *‘ We think the proper rule in such a case as 
this is—where two parties have made a contract,which 
one of them has broken, the damages which the other 
party ought to receive in respect to such breach of con- 
tract should be such as may fairly and reasonably be 
considered either arising naturally, 7. e., according to 
the usual course of things, from such breach of con- 
tract itself, or such as may reasonably be supposed to 
have been in contemplation of both parties at the 
time they made the contract, as the probable result of 
the breach of it. Now if the special circumstances 
under which the contract was actually made were 
communicated by the plaintiffs to defendants, and 
thus known to both parties, the damages resulting 
from the breach of such contract, which they would 
reasonably contemplate, would be the amount of in- 
jury which would ordinarily follow from a breach of 
contract under these special circumstances, so known 
and communicated. But on the other hand, if these 
special circumstances were wholly unknown to the 
party breaking the contract, he, at the most, could 
only be supposed to have in his contemplation the 
amount of injury which would arise generally, and in 
the great multitude of cases not affected by any spec- 
ial circumstances from such a breach of contract.” 

The first thought which suggests itself in the peru- 
sal of the foregoing language is, that it declares two 
rules for the assessment of damages for a breach of 
contract. First, where there are no special circum- 
stances in the case to distinguish it from the great 
mass of contracts of the same kind. In all such cases 
the damages recoverable are such as naturally and 
generally would result from such breach * according 
to the usual course of things.’’ The shipment in this 
case was of a broken casting usually valuable as old 
iron to be recast into something else. It was not the 
case of a commodity whose form, appearance and con- 
dition indicated nothing. Its natural appearance— 
that which would strike the general beholder—was 
that it was useful, and only useful as oldiron. Thus 
considered, its only appreciable value was its market- 
able quality; and the damage which the shipper would 
sufter from delay in its delivery would, according to 
the usual course of things, be the delay in realizing its 
proceeds, and a fall inthe market price, and if the 
market should give way between the time it should 
have been delivered according to contract and the time 
it was actually delivered. This is aruleof very gene- 
ral application in commercial dealings; a rule for the 
assessment of damages in very many breaches of con- 
tract. Ofcourse it has exceptions. If the injury or 
alleged lost profits be speculative or so contingent that 
no reasonably certain rule can be declared for their 
measurement then they cannot be recovered on that 
account. Kingv. Reynolds, at thisterm; W. U. Tel. 
Co. v. Shotter (Ga ), Cent. L. J., March 21, 1884. 

The second rule is where there are special circum- 
stances in the contract and its observance, which take 
it out of the usual course of things. Very many con- 
tracts have this character. The following are of this 
class: Jl. Cent. R. Co. v. Cobb, 64 Ill. 128; Bocth v. 
Spuyten Duyvil R. M. Co., 60 N. Y. 487; Randall v- 








Roper, Eltis B. & E. (Q. B.) 84; Bowadale v. Burnton, 
8 Taunt. 535; Passinger v. Thorburne, 34 N. Y. 684; 
Flick v. Weatherbee, 20 Wis. 390; Sneed v. Foard, 1 E. 
& E. (Q. B.) 602; Horne v. Midland &y. Co.,7L. R. C. 
P. 583; S. C., 8 id. 131. 

If these special circumstances be unknown — not 
communicated—then they are not the natural resuit of 
the breach, for they did not result from it in the usual 
course of things. If however they are communicated 
they become an implied element of the contract, and 
parties are presumed to contract in reference to such 
special circumstances. Many illustrations of this rule 
might be given. We will name but few. A carrier re- 
ceives a package for transportation, having the appear- 
ance of being of but little value. Nothing about it to 
show it requires special care or tender handling. If 
he give it such attention as such packages usually re- 
quire for their preservation he will not be liable for 
the unknown extra value it may possess. An agent 
receives money to be deposited in bank, the object be- 
ing to meet a paper maturing. It is necessary to avoid 
protest that the money be in bank by a given hour,but 
the agent is not informed of it. He fails to deliver che 
money in time, the paper goes to protest, and the 
credit of his principal is ruined. The agent is not re- 
sponsible for the loss, for he neither expressly nor im- 
pliedly contracted in reference to the duty which alone 
could have prevented the injury. 

What is here last said is our understanding of the 
rule declared in Hadley v. Baxendale. The two rules 
are distinct, operate in different fields, and to treat 
them together necessarily leads to confusion. Ina 
very carefully prepared, learned note to the 7th edition 
of Sedgwick on Damages, vol. 1, p. 226, is this lan- 
guage: ‘The rule in Hadley v. Baxendale, as we have 
seen in the text, is that the plaintiff is entitled to re- 
cover (1) such damages as may fairly and substantially 
be considered as arising naturally—i. e., according to 
the usual course of things—from the breach of con- 
tract itself; or (2) such as may reasonably be supposed 
to have been in the contemplation of both parties at 
the time they made the contract as the possible result 
of the breach.” 

The rule, or rather rules, declared in Hadley v. Bax- 
enda/le, as interpreted in the note to Sedgwick, is not 
difficult to be understood. It furnishes a standard of 
measurement in ordinary transactions—those marked 
by no special circumstances. The subject of the con- 
tract, or nature of the service contracted for, generally 
suggests the use for the oneor the purpose of the 
other. The damage which would suggest itself as the 
natural result, according to the usual course of things, 
of a breach of such contract, would be the loss of the 
one and the failure to enjoy the other as they thus ap- 
peared. Suppose however there be special circum- 
stances which impart to the subject or service a value 
and importance their appearance does not indicate. 
This is outside of the usual course of things, and falls 
within Baron Alderson’s second rule, which requires 
that the party sought to be charged shall have notice 
of such special circumstances when he entered into the 
contract. A builder undertakes to erect and complete 
adwelling by a named day. If no special circum- 
stances are communicated to him when he enters into 
the contract, the measure of liability to which he will 
be exposed, if he fails to complete the house by the 
day named, is the value of the lost use the employer 
suffers by the delay if such damages can be shown by 
any rule of proximate certainty. Suppose however 
the house has been agreed to be let for a term on a val- 
uable lease, on agreement to let in the tenant on the 
named day, and the contractor has notice of such 
lease. If he fail to complete the house by the day 
named, and the landlord thereby loses his tenant and 
the profits of his lease, the contractor will be liable for 
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such lost profits. This by reason of the special cir- 
cumstances communicated. : 

In Hadley v. Baxendale it is said of damages that 
may be recovered on a breach of contract, that they 
should be such as may fairly and reasonably be consid- 
ered either arising naturally, i. e., according to the 
usual course of things, from such breach of contract 
itself, or such as may reasonably be supposed to have 
been in the contemplation of the parties at the time 
they made the contract, as the probable result of the 
breach of it.” 

What is meant by the words in contemplation of 
the parties? It would seem that contracting parties— 
certainly honest ones—do not contemplate the breach 
of their contracts when they enter into them, and 
hence cannot contemplate the consequences of a 
breach. 

Martin, one of the barons of exchequer who par- 
ticipated in the decision in Hadley v. Baxendale, in 
the later case of Wilson v.Newport Dock Co.,1L. R., 
Court of Exchequer 177, used this language: ‘I do not 
adopt the qualifications mentioned by Mr. Baron Ald- 
erson in the judgment in Hadley v. Baxendale as ap- 
plicable to every case. They may have been perfectly 
right there, but they are not of universal application. 

* * * And he(Baron Alderson) proceeds to say: 
‘Such as may reasonably be supposed to have been in 
contemplation of both parties at the time they made 
the contract as the probable result of the breach of it.’ 
Now this may properly enough be taken into conside- 
ration in the case of carriers and their customers, but 
in the bulk of broken contracts it has no application 
whatever. Parties entering into contracts contem- 
plate that they will be performed, and not broken; 
and in the infinite majority of instances the damages 
to arise from the breach never enters into their con- 
templation at all.’’ 

So, in Collins v. Stephens, 58 Ala. 543, we said: ‘‘The 
measure of damages in a suit for abreach of contract. 

* %* * is the injury which results proximately 
from the breach. And whether the parties at the 
making of the contract contemplated or had in view 
the damage to result from the breach of such contract 
or not does not in the least vary the question or the 
measure of recovery.” 

To test the question, let us suppose that in a suit for 
a breach of contract the plaintiff makes proof of dam- 
age reasonably certain as to amount, which is the nat- 
ural result—that is, the result according to the usual 
course of things—of the breach of contract. Would 
any one attempt to defend on the ground that such 
damages were not in fact in contemplation of the par- 
ties when they entered into the contract ? 

Mr. Baron Alderson’s language should be interpreted 
in the light of the facts he was dealing with. Plaintiffs 
were claiming a recovery, based on circumstances that 
were special and exceptional. Those circumstances were 
not suggested, nor likely to be suggested, by the ap- 
pearance or nature of the article which was the sub- 
ject of the contract. Hence the injury complained of 
would not arise in the natural or usual course of 
things. If the special, ulterior purpose was disclosed, 
they would then become an element of the duty im- 
posed by the contract. The thing of apparently little 
value—the transaction of apparently minor importance 
—would thus be raised to great value and command- 
ing importance. This enhanced value, this stimulated 
diligence, Baron Alderson has, as we think, attempted 
to describe as being the damages resulting from a 
breach ‘“‘ within the contemplation of the parties.” Is 
it not rather a bringing within the contemplation of 
the parties, the special facts which magnify the trans- 
action, and, as a consequence, the injury Jikely to en- 
sue from the breach of the contract? 





We are aware that the language or phrase we have 
been criticising has been repeated and re-repeated in 
many judicial opinions. It has come to be almost a 
stereotyped phrase; so general that it may appear to 
be temerity in us to question its propriety. We think 
however, it isin itself inapt and inaccurate, and that 
its import has been greatly and frequently misunder- 
stood. It is often employed in opposition to or as the 
synonym of that other qualifying clause—the natural 
result of, or in the usual course of things. We think 
this a great departure from the sense in which Ba- 
ron Alderscn intended it should be understood. Alto- 
gether we think it obscure and misleading, and that an 
attempt to install it as one of the canons has caused 
many, very many, erroneous rulings. 

But even if we retain the expression we have been 
commenting on as a qualifying property of recoverable 
damages, it isa rule by no means of universal applica- 
tion. Speaking of the decision in Hadley v. Baxen- 
dale, Ch. B. Pollock, in Newport Dock Co. v. Wilson, 
1L. R. (Exch.) 177, said: “It is quite true that the 
case is not applicable to and does not decide every case. 
No rule, no formula could do that. * * * No pre- 
cise, positive rule can embrace all cases.’’ It may be 
and doubtless is well adapted tu cases like Hadley v. 
Baxendale, where the subject of the contract, rela- 
tively insignificant in its primary aspect and apparent 
purpose, was yet, by special circumstances, magnified 
into much greater dimensions. This rule was prop- 
erly applied in that case, because a knowledge of the 
extrinsic facts would naturally stimulate diligence. 
Can such a rule with any propriety be applied to trans- 
actions or lines of dealing, in which the same measure 
of diligence is required in each act or function, with- 
out regard to the quantum of interest to be affected by 
it? Legal dogmas should rest on some principle which 
can be understood and appreciated. 

The telegraph isa modern discovery. Speedy com- 
munication is its boasted merit, the object of its use. 
It is much more expensive than communications by 
mail,and therefore would not be resorted to if time were 
not of its very essence. Its tariff of rates is graduated 
by the number of words employed, not by the pecu- 
niary value of the telegram, nor the magnitude of the 
interest it concerns. With few exceptions imposed 
by public exigency, it is governed by the law of the 
mail. Messages must be sent in the order of their 
handing in, without favor or partiality, without delay 
and without reference to the value of the interests to 
be affected. Shear. & Redf. on Neg., § 557; Barron v. 
Lake Erie Tel. Co.,1 Am. Law Reg. 635; Berney v. N. 
Y. & W. Tel. Co., 18 Md. 341; W. U. Tel, Co. v. Ward, 
23 Ind. 377; Leonard v. N. Y., A. & B. Tel. Co., 41 N. 
Y. 544; Squirev. W. U. Tel. Co., 98 Mass. 232; Parks 
v. Alta Cal. Tel. Co., 13 Cal. 422. 

A failure from uncontrollable causes, such as elec- 
trical storms, etc., would cause the company’s delay 
in delivery; but no such excuse is shown here. In 
Scott and Jarnigan’s note to section 6, Law of Tele- 
graphs, commenting on Shields v. W. & N. O. Tel. Co., 
is this language: ‘‘ Why has the operator any right to 
know what the message refers to? Or why the neces- 
sity of drawing inferences or conjectures in reference 
thereto? How will such knowledge aid him in the dis- 
charge of his obligation to send the message correctly ? 
What difference does it make in this respect whether 
the message ‘conveyed an order to purchase or an ac- 
couat of sales?’ Would such knowledge aid him in 
the correct transmission of the message?"’ They 
thought the view taken in Shield’s case ‘‘ was not the 
correct one.”” We fully concur with Messrs. Scott and 
Jarnigan, and hold that the liability of the telegraph 
company does*not depend on the knowledge the op- 
erator may have of the contents of the message. 
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The judgment of the Circuit Court is reversed, and 
the cause remanded. 

[See 45 Am. Rep. 480, 486 n., where all the authori- 
ties are collated.—Eb.] 
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LEGISLATIVE CONTEMPTS. 


NEW YORK SUPREME COURT, GENERAL TERM, THIRD 
DEPARTMENT, 
MAY 31, 1884. 


PEOPLE EX REL. MCDONALD V. KEELER, AS SHERIFF. 

Except when engaged in the judicial functions authorized by 
the Constitution, neither branch of the Legislature has 
any power to punish as for contempt fora refusal by a 
witness to answer questions put to him. 

The relator was subpoenaed to appear and testify as a wit- 
ness before a committee of the Senate ; acting under the 
advice of counsel, he refused and declined to answer 
sundry questions, retired from the presence of the com- 
mittee and refused to be further examined. Thereafter, 
he was adjudged to be incontempt by the Senate, a war- 
rant was issued for his arrest and he was committed 
to jail. 

Held, that the relator was not bound to answer the questions 
put tohim, and that he was justified in withdrawing 
when the right to have counsel was refused. 

Held further, that in the present case, the Senate had neither 
inherent nor conferred power to punish the relator as for 
contempt ; his imprisonment was therefore illegal, and he 
is entitled to his discharge. 

On the 14th day of January, 1884, the Senate of the 
State of New York passed the following preamble and 
resolution. 

‘““WHEREAS, Grave charges of fraud and irregulari- 
ties have been made from time to time by the public 
press, and recently by the Union League Club of 
the city of New York, against Hubert O. Thompson, 
commissioner of public works in the city of New 
York; and 

‘WHEREAS, These charges have, in the opinion of 
many persons, never been satisfactorily explained and 
fairly refuted ; and 

‘* WHEREAS, It is of vital importance to all the tax- 
payers of the State that the heads of all public 
departments should be beyond reproach; therefore be 
it 

* Resolved, That the standing committee on the 
affairs of cities of this Senate be, and it hereby is, di- 
rected and empowered to investigate the Depart- 
ment of Public Works inthe city of New York, with 
power to send for persons and papers, and said com- 
mittee is hereby authorized to employ a stenographer 
and such counsel and accountants as it may deem 
necessary for the thorough discharge of the duties 
hereby imposed. Such committee to report the result 
of such investigation and its recommendations con- 
cerning the same to the Senate on or before the 15th 
day of April next.” 

During the month of February succeeding the date 
of the passage of the resolution just given, William 
McDonald, in obedience to its subpoena, appeared be- 
fore the Senate committee as a witness, and was ex- 
amined at considerable length in regard to material— 
gravel, limestone chips, etc.—which he had furnished 
to the city. The witness, through his counsel, who 
appeared, as the committee held, only by its courtesy 
and not by right, refused and declined to answer sun- 
dry questions designed to ascertain where he had ob- 
tained the materials furnished to the city by him, and 
also other questions concerning his business as a dealer 
in coal. The witness finally, by advice of counsel, re- 
tired from the presence of the committee and refused 
to be further examined. 

The Senate committee reported the conduct of the 


witness tothe Senate, and on the 27th day of Febru- 
ary, 1884, in pursuance of its resolution and by force of 
its warrant issued to its sergeant-at- arms, McDonald 
was brought before the Senate to answer for his al- 
leged contempt in refusing to answer the questions. 
He was heard by counsel, and the result was that on 
the 28th day of February, 1884, the Senate adopted a 
resolution adjudging him to be in contempt for re- 
fusing to answer “ pertinent questions propounded by 
the committee, and sentencing him to be imprisoned, 
by the sergeant-at-arms, in the county jail of Albany 
county tillhe would consent to appear and answer. 
Such imprisonment not to extend beyond the final 
adjournment of the Legislature. And the keeper 
of said jail was commanded to receive and keep 
him. 

A warrant was then issued by the Senate, signed by 
its president and clerk, directed to said sergeant-at- 
arms and to the sheriff of Albany county, reciting the 
proceedings and commanding them in accordance with 
said resolution. 

Thereupon McDonald was committed to said jail. 

On the 7th day of March, 1884, McDonald, being then 
in custody as aforesaid, applied to Hon. William L. 
Learned, a justice of the Supreme Court of the State, 
and obtained a writ of habeas corpus. This was made 
returnable before the Court of Oyerand Terminer then 
in session in Albany county. 2 Rev. Stat. (Edmond’s 
ed.) 784, § 27; People ex rel. Phelps v. Fancher, 2 Hun, 
226. 

On the return of the writ the matter was argued at 
length. Mr. Justice Westbrook, holding the Oyer and 
Terminer, wrote a very able and elaborate opinion. 
In this, after stating his own views to be favorable to 
the position of McDonald, he felt bound ky decisions 
in this State to deny the motion and remand the 
prisoner. An appeal was taken to the General Term 
and the matter was argued at the General Term of the 
third department, held at Binghamton in May, 1884. 


T. C. E. Ecclesine and Hamilton Harris, for Me- 
Donald. 

Henry Smith and N. C. Moak, for Sheriff. 

F. W. Whitridge and B. F. Tracy, for Senate. 


LEARNED, P. J. Anidea has undoubtedly prevailed, 
and has had some judicial sanction, that Congress and 
the legislatures of the States succeeded to all, or nearly 
all, those powers which were known under the general 
name of privileges of Parliament, and which are 
stated in general language by Blackstone. 1 Bl. Com. 
163, et seq. It wasin accordance with this idea, that 
in 1870, the Assembly of this State summoned before 
itself a justice of the Supreme Court to answer for a 
judicial act done by him while sitting as one of the 
judges of the Court of Oyer and Terminer. Fortu- 
nately the Assembly, in the end, contented itself with 
aharmless vote, to the effect that the justice had, 
without bad intention, committed a breach of privil- 
ege. In Matter of Platt Potter, Potter’s Dwarris on 
Stat. 573. It is known that the power of the Assem- 
bly would have been contested, if any attempt had 
been made to punish the justice. 

This idea of inherited privileges, and especially of 
inherited power to punish as for contempt. is set forth 
very fully in Wickelhausen v. Willett, 10 Abb. Pr. 164. 
Itis made alsoa part of the argument for the respond- 
ent in this case (by counsel representing the Senate), 
where he insists that the Legislature has succeeded to 
the whole of the parliamentary law of England, so far 
asit is not withheld by, or repugnant to the Constitu- 
tion, including the power to punish for contempt. It ia 
urged by the counsel for the respondent that this 
power existed in the colonial legislatures and has thus 
come down from them to the legislatures of the States, 
And the counsel cites instances of the exercise of this 
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power by the Colonial Council and Assembly of New 
York. It may therefore be worth while to examine 
this claim of power. 

In the case of Doyle v. Falconer, L. R.,1 Priv. Coun. 
App. Cas. 328, the matter was examined. It was shown 
that a legislative assembly of an English colony does 
not possess the power of punishing acontempt, though 
committed in its presence and by one of its members; 
that such authority does not belong to a colonial house 
of assembly by analogy to the Lex et consuetudo parli- 
amenti which is inherent in the two houses of Parlia- 
ment orto acourt of justice which is a court of re- 
cord; a colonial assembly having no judicial functions. 
This same doctrine had been previously held in Kiel- 
ley v. Carson, 4 Moore P. C. Cas. 62, and in Fenton v. 
Hampton, 11 id. 347. These cases overruled that of 
Beaumont v. Barrett, 1 Moore P. C. Cas. 59, in which 
it had been held (as it seems to be here claimed by the 
respondent’s counsel) that the power of punishing for 
contempts was inherent in every assembly that pos- 
sesses @ supreme legislative power. It is shown in 
these cases, and the doctrine is again confirmed in 
Kilbourn v. Thompson, 103 U. 8. 168, that so far as 
this power of punishing for contempt belonged to the 
House of Commons, it existed, not because that was a 
representative body with legislative functions, but be- 
cause it wasa part of the high court of Parliament, 
a judicial body, the highest court of the realm, 
which had always possessed this power by ancient 
usage. 

This view is again stated in Speaker v. Glass, L. R., 3 
Privy Coun. Cas. 560. In that case Parliament had ex- 
pressly given to a Colonial Legislature the right to de- 
fine its privileges, etc., provided they did not exceed 
those of the House of Commons. The Colonial Legis- 
lature, under that authority, had defined its privil- 
eges, etc., to be the same with those of the House of 
Commons. It was held therefore that by this act of 
Parliament, there had been given to that Colonial 
Legislature the same power of punishing for contempt 
as is possessed by the House of Commons. Thus the 
case recognizes the law, that unless by the express en- 
actment of Parliament, a Colonial Legislature had no 
power of punishing for contempt. That question should 
be deemed settled. 

Then the inquiry is presented, did Parliament, or 
the English government ever grant to the Colonial 
Legislature of New York the privileges of Parliament, 
or this one of those privileges now under considera- 
tion. We find no such grant. The struggle was 
rather to withhold, than to give power. We cannot do 
better than to quote from the very able and learned 
opinion of Mr. Justice Westbrook in this case, upon 
this point: 

“No such bestowal of authority can be found in the 
charter issued by Charles I. to his brother James, 
duke of York, in 1669, nor in any act of Parliament. 
It is unnecessary to detail the mode and manner of the 
government of New York, while under English rule. 
Itis enough to state, that instead of the absolute 
power of Parliament being conferred upon the Colonial 
Legislature, or upon the people themselves, its laws 
were made subject to royal approval; and even the 
Charter of Liberties, passed on the 17th day of Octo- 
ber, 1683, by the Assembly, was vetoed by James (the 
same duke of York) when he became king, in 1686, and 
the act of 1691 shared the same fate. Bancroft’s 
Hist. U. 8S., vol. 2, p. 412; vol. 3, p. 56; id. p. 101; 
2R. L. 1813, note on page 6 of appendix.’’ See also 
introduction to New York Civil List, 1883, page 69, 
etc. : 

In that Charter of Liberties, the only power claimed 
in this respect, is that the representatives shall be the 
judges of the qualifications of theirown members, and 
may purge their house as they see occasion. 





But without going over the history of colonial au- 
thority, it is enough to say that the counsel for the re- 
spondent has cited us to no grant from the English 
Parliament or from the crown, which conferred upon 
the Colonial Legislature the privileges of Parliament. 
And unless these privileges were expressly given, the 
power to legislate, as has been shown, carried with it 
no power to punish for contempt. We are brought to 
the belief that the exercise of that power, though sub- 
mitted to by the sufferers, and even though supported 
by colonial courts, was in violation of the law of Eng- 
land as above set forth. Some of the instances cited by 
counsel would, at this day, be admitted to be illegal by 
every one. 

It is however urged by the counsel for the respond- 
ent that section 35,of the first Constitution of the 
State (that of 1778) declared that such parts of the 
common law as formed the law of the colony should 
continue; and the counsel urges that this privilege of 
Parliament was a part of the common law, and hence 
that it was continued in force. Now it is at least 
doubtful whether the phrase, common law, there used, 
included the privileges of Parliament. The funda- 
mental idea of common law, was that it was common 
to allthe subjects of the realm, while privileges of 
Parliament, though well established, were exceptional 
rights. But however this may be, we have seen, from 
the cases cited, that the doctrine of the common law 
(if it be properly so called) was not that every legisla- 
tive body possessed the power of punishing for con- 
tempt, in case of refusal to answer questions, but that 
such power belonged to courts; and that it had come 
to the Houses of Parliament as parts of the high court 
of the realm. If therefore the Constitution of 1778 
continued the law onthis point as part of the com- 
mon law, it gave thereby no authority to punish for 
such contempts to the Assembly or Senate to which 
bodies was given simply legislative power (section 2, 
Constitution 1778). For the Legislature of the State 
was not Parliament, and was not a court. 

There is another section of that Constitution, sec- 
tion 9, which declares that the Assembly (not the Sen- 
ate) shall enjoy the same privileges as the Assemblies 
of the colony of New York of right formerly did. We 
have already’seen, by the decisions of the English 
courts, that the Colonial Assemblies could not have 
enjoyed of right the privileges of committing for con- 
tempt in refusing to answer, unless that privilege had 
been granted expressly by the English government, 
and that no such grant is shown. 

The Constitution of 1821 omits any such clause, and 
merely provides that each house shall be the judge of 
the qualifications of its own members. The same is 
true of the Constitution of 1846. Thus the somewhat 
indefinite grant of power, by reference to the powers 
of the Assemblies of the colony, contained in the Con- 
stitution of 1778, is taken away. The comment of the 
revisers of the statutes in their notes (Edmond’s ed., 
Rev. Stat., vol. 5, p.517) is of no weight, inasmuch as 
they were not the authors of the Constitution of 1821, 
and as they base their opinion upon Anderson v. 
Dunn, 6 Wheat, 598, which has been overruled by Kil- 
bourn v. Thompson, ut supra. Hence we may con- 
clude that the right of the Senate ‘‘ to punish a citizen 
for contempt of its authority, or a breach of its priv- 
ileges, can derive no support from the precedents and 
practices of the two Houses of the English Parliament, 
nor from the adjudged cases in which the English 
courts have upheld these privileges.’? Kilbourn v. 
Thompson, ut supra. Although that decision was 
made inacase arising upon a commitment by the 
House of Representatives, still the argument and the 
language are appropriate to the present case. The fact 
that the Federal government is one of limited extent 
does not, in any way, affect the argument as to the 
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powers of its legislative bodies, in respect to the mat- 
ters which belong to Federal control. All legislative 
power on matters within the authority of the Federal 
government is given to Congress, just as in this State 
the legislative power is given to the Senate and As- 
sembly. Whether that gift of power carries with it 
the privileges of the English Parliament is practically 
the same question in each case, when it is shown that 
those privileges belonged to Parliament as a court, and 
not therefore to every legislative body. 

Another point is to be noticed. The question before 
us does not touch, in any way, the power of the Sen- 
ate, or Assembly, to keep order in its own rooms, to 
judge of the qualifications of its members and to expel 
them for improper conduct. To say that they may do 
this is but to say that they have thecommon power of 
a peaceable assemblage to keep order and expel dis- 
orderly persons. That power is nota question here. 
Hiss v. Bartlett, 3 Gray, 468; Cooley Const. Lim. 133; 
Bradlaugh v. Gossett, L. R., 12 Q. B. D. 271. 

It has been seen, in the cases above cited, that while 
denying that a mere legislative assembly, as such, has 
power to punish for contempt in refusing to answer 
questions, the cases have admitted that this power re- 
sides in courts. The reason for this, is that while leg- 
islation is the establishing of rules forthe future, ju- 
dicial action is the deciding upon the past, and award- 
ing punishment or recompense to litigants. There- 
fore it is necessary that the litigants should be enabled 
to show to the court, by witnesses, the truth as to 
the past. Hence the power to punish a refusal to 
answer. 

Here then we must notice, that by the Constitution, 
the Legislature has certain judicial powers. Each 
branch is the judge of the qualifications of its own 
members. Article 3, section 10. This power is judic- 
ial in character, though often partisan in fact. There 
ia a power to remove certain judicial officers. Article 
6, section 11. There is a power of impeachment. 
Article 6, section 1. These are judicial powers. ‘They 
imply a decision on past occurrences and a giving 
judgment accordingly. It may be therefore that 
im alt actions of this kind, the Senate and the Assem- 
bly may rightfully enforce the same power of punish- 
ing for refusing to answer questions which is exercised 
by courts. These cases therefore we exclude from 
consideration. The relator was not examined in any 
such case. 

Aside from these cases, the Constitution gives the 
Senate and Assembly only legislative power. Judicial 
power, on the other hand, is vested in the courts 
named in the Constitution and in such inferior courts 
as may be created. Andit isevident that the grant 
of judicial power to the courts isan implied prohibi- 
tion of its assumption by the Legislature, except us 
authorized by the Constitution. Leggett v. Hunter, 10 
N. Y. 463. 

‘All the powers intrusted to government, whether 
State or National, are divided into three grand de- 
partments, the executive, the legislative, and judicial. 
It is also essential to the successful working of this 
system that the persons intrusted with power in any 
one of these branches shall not be permitted to en- 
croach upon the powers confided to the others; but 
that each shall, by the law ofits creation be limited to 
the exercise of the power appropriated to its own de- 
partment and no other.” Kilbourn v. Thompson, ut 
supra. It would hardly be claimed that the Legisla- 
ture could make itself, or one of its branches, an ap- 
pellate tribunal from the Court of Appeals, or that it 
could authorize either of its branches to try a person 
indicted for murder, or to try a civil action. 

jt is further claimed on the part of the respondent, 
that under 1 Rev. Stat., m. p. 154, § 13, sub. 4, the Sen- 
ate was authorized to imprison the relator. Now we 





must here notice that nothing is gained by calling the 
act for which a person may be imprisoned according 
to that statute, a breach of privilege. It has already 
been shown that privileges, as known in tbe English 
Parliament, do not necessarily belong to these legisla- 
tive bodies of Senate and Assembly. Whatever au- 
thority they have comes from the Constitution. If the 
Constitution, fairly construed, gives them authority 
to enact alaw of this kind, then the lawis valid; 
otherwise not. Taylor v. Porter, 4 Hill, 140; Powers v. 
Bergen, 6 N. Y. 366. 

What then is the nature of the punishing for con- 
tempt in refusing to answer? Itis clearly judicial. It 
includes the deciding upon a question of fact, viz. : 
whether the alleged act has been committed; and 
upon a question of law, viz.: whether the inquiry was 
material; and the further determination thereon of the 
proper punishment to be inflicted. So the resolution 
of the Senate shows, under which McDonald was com- 
mitted. It recites that he has been * declared guilty ” 
and ‘convicted,’ and it announces a punishment. 
The conclusion then is inevitable that the proceeding’ 
was judicial, involving a trial and punishment for 
wrong-doing. 

When courts punish a witness for refusing to answer, 
their act is one in aid of a judicial proceeding, viz. : 
the litigation which is then pending. It is also itself a 
judicial act; a trial before the court then sitting, 
instead of, or it may be, in addition to, atrial before 
some other court. It is done in aid of the interest of 
litigants, who have a right to know the facts which the 
witness refuses to disclose. Itis for their sake that 
this right has always been exercised. And this should 
always be noticed; that it isthe right of the liti- 
gant which is enforced under the name of contempt of 
court. 

If then this statute be valid, the Legislature can con- 
fer upon itself judicial authority to try, convict, and 
punish. We see no warrant for this in the Constitu- 
tion. It might be that the Legislature could author- 
ize the governor, in matters committed to him, such 
for instance, as the granting of pardons, to receive the 
testimony of witnesses. Would it be thought a law- 
ful exercise of power to authorize the governor to 
punish for contempt, a witness who should refuse to 
answer? Certain corporations are required to make 
on oath returns to certain State officers. Could these 
officers be vested with a power to punish, as for con- 
tempt, a refusal to make such returns? 

We are not here called upon to say that the Legisla- 
ture cannot passa valid law, requiring witnesses to 
testify before committees who are engaged in proper 
investigations and declaring a refusal to be a misde- 
meanor. The question here raised is as to the power 
of a branch of the Legislature itself to punish for the 
violation of such alaw. The statutes of every year 
are full of provisions requiring citizens to do some 
act. The refusal to do the act is usually a misde- 
meanor. Can the legislature, or a branch of it, try 
the offender? Certainly not. By what right then can 
the Legislature assume judicial authority in this case 
rather than in any other? 

But it may be urged that the right to summona 
witness and to hear testimony necessarily includes a 
right to compel the giving of testimony by imprison- 
ment. By no means. Passing, for the present, the 
question as to the right of the Legislature 
totake testimony for mere legislative purposes, we 
shall see, that evenin courts, the right to punisha 
witness by imprisonment does not always exist; as for 
instance, in justices’ courts. Code Civ. Pro., § 2974. 
The contempts which a justice may punish as criminal 
are few; and the refusal to testify is not one of them. 
Section 2870. The aggrieved party is ieft to his action 
for damages. Section 2979, And the witness remains 
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probably subject to punishment in a criminal court. 
Penal Code, § 143, subd. 6. 

And certainly if we were to consider the question, 
not as one of law, but as one of wise protection to the 
witness, it would be best that his punishment for a re- 
fusal should be left to the courts. In trials before 
courts there are opposite parties. The witness appears 
for one or the other, and he is practically within the 
protection of the party for whom he appears. If there 
be a doubt as to his obligation to answer some ques- 
tion, he is sure to be protected by the arguments of 
one side orthe other. And no decision is made until 
the matter has been fairly considered. But in a case 
like the present it is very different. The committee of 
the Senate is investigating; searching for facts in any 
way and by any questions. There is no impartial tri- 
bunal to decide whether the question is proper or not. 
The Senate prosecutes the inquiry; the Senate de- 
cides the question to be proper; the Senate refuses to 
allow the witness counsel; and the Senate sends him 
to jail. 

We pass to consider some authorities which have 
been thought to bear on the question before us. That 
of Anderson v. Dunn, 6 Wheat. 204, is usually relied 
upon to sustain the inberent power of legislative 
bodies to punish for refusal to answer. It is followed 
in Wickelhausen v. Willet, ut supra, and is the basis of 
the dictum in 1 Kent Com. 236. It is enough to say 
that it is overruled by Kilbourn v. Thompson, ut 
supra, and by Kielley v. Carson, ut supra. The case 
of Burnham v. Morrison, 14 Gray, 226, rests upon an 
express provision in the Constitution of Massachu- 
setts. Furthermore, in the opinion it is stated, that 
“*the House of Representatives is the grand inquest 
for the Commonwealth, and as such has power to in- 


quire into the official conduct of all officers of the 


Commonwealth, witha view to impeachmeunt.’”’ We 
have already said that the present case does not be- 
long to that part of the powers of the Senate. Nor is 
the Senate, in any case, an impeaching body. ' 1 Rev. 
Stat., marg p. 155, § 15. 

In Whitcomb’s case, 120 Mass. 118, it was held that 
the Legislature could not confer upon a body, not ju- 
dicial, the power to punish forcontempt. That case, 
it is true, following the decision of Anderson v. Dunn, 
held, that tho Legislature itself possessed this power. 

In /eople v. Learned, 12 Sup. Ct. N. Y. (5 Hun) 626, 
the principal argument of the counsel in behalf of the 
power to punish rested on the position that the body 
to which the power had been given was a court. On 
the other hand the counsel for the prisoner, led by the 
decision in Anderson v. Dunn, and the like, admitted 
in argument the existence in legislative bodies of the 
power to punish forcontempt in refusing to answer. 
On these lines of argument therefore it is not strange 
that the opinion in that case has not a word on the 
question here involved. That case was taken to the 
Court of Appeals; and when it came on to be argued, 
the attorney-general stipulated not to enforce the 
warrant of commitment, and against the protest of 
the prisoner's counsel, the court refused to hear the 
argument. 16 Alb. Law Jour. 96. This course was 
the more noticeable, as there were, in fact, other wit- 
nesses than Dennison who had in like manner refused 
to answer. 

But again it is urged, that assuming that there may 
be some cases in which the Senate might imprisor for 
refusing to answer (as for instance, in the trial of 
charges against judicial officers), then the Senate is the 
sole judge of the proper exercise of its powers, and the 
court cannot interfere. But the contrary was held in 
Kilbourn v. Thompson, ut supra. In that case the 
court, passing the question whether the House of 
Representatives might not commit for refusing to 
answer in a proper investigation, and admitting that 





the House might commit for a refusal to answer in 
election cases and the like, yet claimed for itself the 
right to examine whether, in the case then in ques- 
tion, the power was lawfully exercised. And in the 
language of the court in that case, ‘‘ we cunnot give 
our assent to the principle, that by the mereact of as- 
serting a person to be in contempt, they (the Senate) 
thereby establish their right to fine and imprison him, 
beyond the power of any court or other tribunal to 
inquire into the grounds on which the order was 
made.’’ To the same effect are some of the remarks in 
Burnham v. Morrissey, ut supra. 

It may however be said that section 2032, subdivis- 
ion 3, Code of Civil Procedure, required the court, on 
the return of the habeas corpus, to remand tbe pris- 
oner. Inthe case of commitment by courts the ag- 
grieved party has his remedy by appeal or certiorari, 
as the case may be. Hence he should not be allowed 
to review by habeas corpus. There seem to be excep- 
tions even inthese cases. /eople ex rel. Tweed v. 
Lipscomb, 60 N. Y. 559. But in the present case there 
can be no review of the action of the Senate by appeal 
or certiorari. It must then be the right of the ag- 
grieved party to bring his case before the court. To 
hold that the Legislature could commit for contempt, 
and then could forbid all inquiry intothe rightful ex- 
ercise of the power, would be to take away the benefit 
of the writ of habeas corpus. Const., art. 1,§4. Unless 
the question as to the lawfulness of McDonald's im- 
prisonment can here be examined in every view, then 
the Senate, when not acting as acourt, may impriscu 
a man, and there can be no judicial protection to him 
whatever. But whether the witness was bound to 
answer depends on legal principles on which he is en- 
titled toa judicial decision. Stockdale v. Hansard, 9 
Ad. & Ellis, 1. 1t is the very basis of liberty that no 
person shall be imprisoned unless the right to imprison 
him has been, or may be, determined by the judiciary. 
People ex rel. Lawrence v. Brady, 56 N. Y. 182; Taylor 
v. Porter, 4 Hill, 140; Const., art. 1, §1. It must be for 
the courts to decide whether he is deprived of his 
rights ‘“‘by the law of the land.” Otherwise the 
Legislature might pass a vote to imprisona man 
with or without cause, and he would be remedi- 
less. 

And it may further be observed that section 2032, 
subd. 3, Code Civ. Pro. refers, for the definition of 
criminal contempts, to section 8. And section 8 limits 
the power to punish such contempts to courts of 
record, and thus limits such contempts to acts done in 
contempt of such courts. 

Probably the question as to the right of either 
branch of the Legislature to make investigations is not 
necessarily before us. As long as witnesses are wil- 
ling to answer questions, there seems to be nothing 
for the court todecide. Noris it quite easy, when a 
question like the present does arise, to lay down a 
rule limiting the right of investigation. For the reso- 
lution of investigation perhaps need not express the 
ultimate object to be attained. And possibly the 
Legislature might be in search of information which 
would aid in legislation for the future. 

In the case of Kilbourne v. Thompson however, 
already cited, the court examined the resolution under 
which the investigation was carried on; and remarked 
that it contained ‘‘no hint of any intention of final 
action by Congress on the subject,’’ and continuing, 
they said: ‘‘Was itto be a fruitless investigation 
into the personal affairs of individuals? If so the 
House of Representatives had no power or authority 
in the matter more than any other equal number of 
gentlemen interested for the government of their 
country.” 

The return to the writ of habeas corpus in this pres- 
ent case sets forth the warrant. This does not state 
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the resolution of the Senate, or the questions which 
McDonald refused to answer. A point may be made 
whether such a warrant is good. Matter of Quin, 
Abb. Dig 7, p. 402. By way of traverse to the return, 
the petitioner has set out the proceedings. The reso- 
lution recites that grave charges of fraud and irregu- 
larities have been made by the public press and the 
Union League club against Hubert O. Thompson, com- 
missioner of public works of the city of New York; 
that in the opinion of many persons the charges have 
not been explained or refuted; that it is important to 
tax-payers that heads of public departments should be 
beyond reproach; and it then directs a committee of 
the Senate to investigate the department of public 
works in the city of New York. No further action is 
proposed by the resolution. 

This department is not a State department. It is 
merely one of the branches of the city government of 
New York. Except on account of the magnitude of 
its work, there is no more reason that the Senate 
should investigate this department, than that they 
should investigate the action of the highway commis- 
sioners of some town, charged with fraud and irregu- 
larities by the village newspaper and the frequenters 
of the village tavern. And it can be seen by this re- 
cital that this investigation was one appropriate fora 
grand jury. No legislation was proposed for the fu- 
ture. No redress could be given by the Senate forthe 
past. If frauds had been committed, ‘‘the case being 
one of a judicial character, for which the powers of 
the courts usually afford the only remedy, it may well 
be supposed that those powers were more appropriate 
and more efficient in aid of such relief than the powers 
which belong toa body whose function is exclusively 
legislative.” Kilbourne v. Thompson, ut supra. It 
has not been suggested, upon the argument, that any 
action could be taken by the Senate which would 
redress these alleged frauds and irregularities. And 
it is by no means apparent that investigations under 
oath are needed, or useful, in aid of legislation for the 
future. 

In the view however which we have taken, that ex- 
cept when acting as a court, neither branch of the 
Legislature has power to punish, as for contempt, the 
wrong-doing, if it be such, of a witness in not answer- 
ing, we do not consider it necessary to decide whether, 
if he should be brought before a court in a proper 
manner, McDonald could successfully claim that the 
investigation was unwarranted. Aud as McDonald 
was in the custody of the sheriff, at the time of pre- 
senting this petition, we have no occasion to inquire 
as to the authority of the sergeant-at-arms to make an 
arrest of a private citizen. 

We might leave the matter here. Butother points 
have been argued which we will consider. We come 
then to the specific questions, for refusing to answer 
which the witness was punished. These are not 
pointed out in the proceedings before the Senate. 
But an examination of the proceedings before the 
committee indicates that the following are the only 
questions which the witness refused to answer, when 
required : 

Do you keep books of this coal business? 

Do you carry on your coal business any differently, 
or upon any different system, from what you do your 
business with the city? 

How much coal do you keep at your dock? 

How much business do you do in the way of coal? I 
mean all the time. 

Give me the name of somebody else besides Robert 
Gubbins that was breaking stone there for you? 

Who are they (from whom you get chips) except the 
Tompkins Cove people? 

So faras we can discover, these are the only ques- 
tions which the witness refused finally to answer, 





after the committee had insisted on his answering. 
We must assume therefore that these are the “ perti- 
nent questions” referred to by the resolution of the 
Senate. 

As to the questions respecting the business of the 
witness, we cannot see the least pertinency to the sub- 
ject of investigation. There does not appear to beany 
thing connecting the coal business with the alleged 
frauds and irregularities. The questions were imperti- 
nent; should not have been asked, and need not have 
been answered. 

The question as to who was breaking stone for wit- 
ness is liable to the same objection. The resolution of 
the Senate did not permit an inquiry as to the persons 
employed by a witness, who was not himself an officer, 
oremployee of the department. 

Nor was the witness obliged to tell where he ob- 
tained the limestone chips. That was strictly his own 
business. No question was put tending to show that 
chips belonged to the city, before the witness delivered 
them. And if not, it was immaterial where he ob- 
tained them. 

Many questions had been previously asked, which 
seem to have been even less material and less pertinent 
to the investigation than these. But the witness, be- 
ing at that time unattended by counsel, had answered 
them. Subsequently he procured counsel. His coun- 
sel was permitted to be present ‘‘as a matter of cour- 
tesy;’’ but upon his advising the witness not to 
answer certain questions, the committee refused any 
longer to recognize the right of the witness to have 
counsel; and thereupon the witness and his counsel 
withdrew. Thus the committee appear to have been 
willing to have the counsel present so long as he gave 
no advice. The committee had their own counsel act- 
ing forthem and conducting the examination. The 
course of the examination showed an intention to 
charge the witness himself as a party to the alleged 
frauds and irregularities. 

The committee in the present case, after an execu- 
tive session, formally ruled that “all questions must 
be answered that do not tend to criminate a witness, 
that the committee will judge as to whether the ques- 
tions asked will criminate the witness or not.’’ Thus 
the committee insisted that questions should be 
answered, although they were immaterial, and 
although they would tend to degrade the witness. 
See People v. Brown, 72 N. Y 571. The committee and 
their counsel naturally desired to get all the testimony 
which they thought might be of any use to them. 
They would not be likely to reject questions put by 
their own counsel. And we see no reason why the 
committee should have excluded a legal adviser of the 
witness, if he desired to have one present. It was un- 
just to the witness, that he should be exposed to the 
uulimited examination of shrewd counsel without 
having any one to advise and protect him. 

No complaint was made of any improper conduct 
on the part of counsel. He was excluded simply be- 
cause,in good faith, he endeavored to protect his 
client against an improper course of examination. 
The case may net strictly come under the constitu- 
tional provision, article 1,.section 6; because this pro- 
ceeding was not atrial. But it seems to usa matter 
of common sense that a citizen, though he be a wit- 
ness before a legislative committee, should have a 
right, in an orderly manner, to take advice of counsel 
as to matters which may seriously affect him or his 
business. This is not saying that the advice of counsel 
will protect him, should the court think the question 
was proper. It is only asserting the very common 
right of a citizen to take legal advice when he wishes. 
And the question was so decided in a similar case. 
Stewart v. Turner, 3 Kd. Ch. 458. There it was 
held that on the examination of a witness before a 
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master in chancery, tbe witness had a right, in the 
presence of the master, to consult his own counsel as 
to the propriety, or duty, of answering any question 
proposed to him 

We are therefore of the opinion— 

1. That the questions put were immaterial and that 
the witness was not bound to answer them. 

2. That the witness had a right to have the advice of 
counsel, in an orderly manner, and that when this 
was refused, he was justified in withdrawing. 

3. That except when engaged in the judicial func- 
tions authorized by the Constitution, neither branch 
of the Legislature has any power to punish as for con- 
tempt fora refusal to answer a question. 

4. That the order refusing to discharge McDonald 
should be reversed and that he should be discharged. 


a 


NEW YORK COURT OF APPEALS ABSTRACT. 
INSURANCE — BENEVOLENT  SOCIETIES.— Plaintiff 
brought suit, claiming to be the widow of Robert 
Story, deceased, to recover $1,025 of the defendant by 
reason of her husband’s membership in said corpora- 
tion at the time of his death. She was designated as 
the wife of deceased in the certificate of insurance is- 
sued by defendant. It was conceded that the deceased 
and plaintiff lived and held themselves out as man and 
wife for many years and up to his death. The 
plaintiff, on the trial, testified to a ceremonial mar- 
riage. The defendant did not take issue in such mar- 
riage, or ask that the question be submitted to the 
jury, butinsisted that the marriage was void, because 
at the time of its alleged occurrence the deceased had 
a wife living in England,who survived him. Held, that 
the certificate operated as an assent by the association 
to the appointment of the plaintiff as the beneficiary of 
the fund, which should become payable on the death 
of Robert Story, and entitled her, upon his death, in 
the absence of any other or different appointment to 
demand and receive it. A by-law contemplating pay- 
ment to the lawful widow was not a limitation of the 
power of the company so as to prevent it from recog- 
nizing as the beneficiary a person who might be desig- 
nated by a member as holding to him the relation of 
wife. Story v. Williamsburgh, etc., Benefit Association, 
affirming 29 Hun, 278. Opinion by Andrews, J. [See 
62 How. 336.—Ep.] 
(Decided April 15, 1884.] 


CLOUD ON TITLE—VOID TAX SALE—ACTION PREMA- 
turr.—On November 15, 1881, the comptroller sold 
and bid in lands of the plaintiff for non-payment of 
taxes from 1873-1876. A certificate of sale was made 
as required by law. A short time before the sale 
plaintiff made objections to alleged irregularities of 
the assessments, and requested the comptroller to an- 
nul or stop the sale, which was refused. In Decem- 
ber, 1881, this action was commenced to have the sale 
declared null and void, the certificates surrendered 
and the execution of a deed enjoined. Held, that 
although the assessments were in fact irregular, the 
action was premature. Plaintiff must await the two 
years which must elapse before the giving of the deed. 
It is settled by the decisions of this court that to au- 
thorize the interposition of the court to remove the 
lien of an assessment as a cloud upon title it must ap- 
pear that the record of proceedings are not void upon 
their face, and that the claimant under it would not, 
by the proof which he would be obliged to produce in 
event of an attempt to enforce his claim, develop the 
defect rendering it invalid. Dederer v. Voorhies, 81 
N. Y. 156; Guest v. City of Brooklyn, 69id. 506. While 
a court of equity may entertain a suit to remove a 
cloud upon title, and also to prevent one, in the latter 





case it must be made to appear that there is a deter- 
mination on the part of the defendant to create the 
cloud, and it is not sufficient that the danger is merely 
speculative. Sanders v. Yonkers, 63 N. Y. 489. Clarke 
v. Davenport. Opinion by Miller, J. 

(Decided April 15, 1884.] 

CRIMINAL LAW—EVIDENCE OF OTHER ASSAULTS— 
DEFENDANT AS WITNESS—CROSS-EXAMINATION—DAN- 
GEROUS WEAPON—PISTOL.—On the trial of defendant 
for assault and battery, on cross-examination he was 
asked whether he had assaulted a fellow member of 
the Legislature and was expelled from that body. He 
admitted the assault. He confessed what unexplained 
was the commission of a crime, and as was said in 
People v. Brown, 72 N. Y. 571, tended to impair the 
credit of the witness “ by its tending to establish a bad 
moral character.’’ Held, that the question was within 
the discretion of the court, and its permission was no 
abuse of that discretion. In People v. Noelke, 94 N. 
Y. 143-4, the cases were reviewed, and we held on an 
indictment and trial for selling lottery tickets, that 
the defendant, testifying in his own behalf, might be 
asked on cross-examination not only whether he had 
been convicted for sending lottery papers through the 
mail, but also whether, for a period extending before 
the offense with which he was charged, he had been en- 
gaged in the lottery business. (2) Mere charges or ac- 
cusations or even indictments may not be inquired 
into,since they are consistent with innocence,and may 
exist without moral delinquency. People v. Crapo, 76 
N. Y. 288; People v. Brown, 72 id. 571; Ryan v. Peo- 
ple, 79 id. 594. (3) Whether the pistol in the hands of 
defendant was an instrument or thing likely to pro- 
duce grievous bodily harm was a question for the jury. 
Nelson v. People, 23 N. Y. 298; Abbott v. People, 86 id. 
471. People v. Irwing. Opinion by Finch, J. 
(Decided April 15, 1884.] 


EscAPE—BOND VOID—SHERIFF NOT LIABLE.—In a 
ereditor’s action to set aside a general assignment 
plaintiff obtained judgment adjudging said assignment 
fraudulent as against creditors. Subsequently a re- 
ceiver was appointed and the assignee ordered to ac- 
count and pay over to the receiver. By same order a 
referee was appointed to pass an assignee’s account, 
who thereafter made an order that the assignee, after 
deducting an amount allowed him, pay the remainder 
to the receiver. Refusing so to do, the assignee was 
arrested under Revised Statutes, part 3, chapter 8, title 
13, and gave a bond to the predecessor of the plaintiff 
in this action, and escaped while plaintiff was sheriff. 
In an action on the bond held, that plaintiff was not 
liable, as the bond was void. No final judgment had 
been entered on the order requiring the assignee to pay 
over to the receiver. The last two orders should have 
been attached to the judgment rollin the creditor's ac- 
tion and a final judgment entered thereon (Geery v. 
Geery, 63 N. Y. 252), which could have been enforced 
by execution, and not in the manner as was done. 
Code, §$ 1240, 1241. The provisions of the Revised 
Statutes under which the assignee was arrested do not 
apply to a case where money has been ordered paid by 
a final judgment. Lansing v. Lansing, 4 Lans. 377; 
Strobridge v. Strobridge, 21 Hun, 288; Baker v. Baker, 
23 id. 356: People ex rel. Fries v. Riley, 25 id. 587; Ran- 
dall v. Dusenbury, 41 N. Y. Supr. 456; Watson 
v. Nelson, 69 N. Y. 536; O'Gara v. Kearney, 77 id. 425. 
Myers, Sheriff, v. Becker. Opinion by Earl, J. 
(Decided April 15, 1884.] 


WILL—SALE OF REAL ESTATE—DISCRETION OF EXEC- 
UTOR—COMMISSIONS.—The testator by a clause in his 
will authorized and empowered his executors “ to let or 
lease my real estate and to receive the rents and profits 
thereof, and after the decease of my wife to sell and 
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convey the same for such prices and upon such terms 
as they may deem best for the interests of my estate.” 
On the final accounting the appellant, who is a daugh- 
ter of defendant intestate, claimed that it was the 
duty of the executors, under the will of the testator, 
to have sold certain unproductive real estate and so 
much of the productive as was not needed for certain 
trusts created by the will,forthwith after the testator’s 
death,and to have sold all the real estate forthwith after 
the death of his widow. Held, that taking the various 
parts of the will which have been referred to into con- 
sideration, it is a reasonable presumption that the tes- 
tator intended to leave the question as to the sale of the 
real estate before the death of his wife tothe judgment 
and sound discretion of his executors. While perhaps 
they might have the right to sell, they at the same time 
were authorized to retain aud hold the same until the 
death of testator’s widow. If it was desired to com. 
pel the executors to sell under the provisions of the 
will the proper course would seem to have been to in- 
stitute a suit for that purpose. Hancox v. Wall, 28 
Hun, 214. The power to sell after the death of the 
widow was also discretionary. Where there is a 
voluntary accounting and a settlement between the 
parties, as appears to have been the case here, it may 
well be doubted whether the right to commissions re- 
tained could be afterward questioned by the parties 
who had assented to the retention of them by the trus- 
tees. Hurlburt v. Durant, 88 N. Y. 121. The general 
rule that executors and administrators cannot re- 
tain) commissions, and can only be _ allowed 
them upon an accounting would seem to be inapplica- 
ble to the case at bar. Here the income was required 
to be paid periodically, and the trustee stands in the 
same position as a trustee who holds an estate, and is 
required to pay the annual income arising from the 
same to the cestui que trust. Such a trustee is entitled 
to fullcommissious on each year’s receipts and dis- 
bursements. Vanderheyden v. Vanderheyden, 2 Paige, 
288; Matter of Bank of Niagara, 6id. 216; Matter of 
Kellogg, 7 id. 266; Hosack v. Rogers, 9 id. 467; Fisher 
y. Fisher, 1 Bradf. 336. Hancox v. Meeker. Opinion 
by Miller, J. 

[Decided April 15, 1884.] 


UNITED STATES SUPREME COURT AB- 
STRACT. 

LIMITATION—FRAUDULENT CONCEALMENT—KNOWL- 
EDGE OF ASSIGNEE—LETTERS MAILED PRESUMED RE- 
CEIVED.—(1) An assignee in bankruptcy, from whom 
a fraudulent transfer by the bankrupt has been con- 
cealed until the expiration of the period within which 
the statute requires all actions for the recovery of 
property thus transferred to be brought, may never- 
theless bring hisaction upon discovering the fraud. 
The statute of limitations cannot be made an instru- 
ment of fraud. In Bailey v. Glover, 21 Wall. 342, the 
court held, that *‘ as the bill contained a distinct alle- 
gation that the defendants kept secret and concealed 
from tLe parties interested the fraud which was 
sought ta, be redressed,’’ the case was not subject to 
the bar of the statute. The court added: ‘To hold 
that by concealing a fraud, or by committing a fraud 
ina manner that it concealed itself until such time as 
the party committing the fraud could plead the stat- 
ute of limitations to protect it, is to make the law 
which was designed to prevent fraud the means by 
which it is made successful and secure.’’ The court 
also declared that the exception to the bar of the stat- 
ute was applicable to suits at law as well as in equity. 
The case of Bailey v. Glover is a decision construing 
the statute which is relied on in this case, and unless 





subsequently overruled by this court, is conclusive of 
the point under discussion. It has never been over- 
ruled. The plaintiff in error relies on the case of 
Wood v. Carpenter, 101 U.S. 135, and National Bank 
v. Carpenter, id. 567. The first was an action at law; 
the second a suit in equity. The court in both cases 
was called on to construe a statute of limitations of 
the State of Indiana, and it followed the adjudications 
of the Supreme Court of that State upon the same stat- 
ute. Neither case refers to the opinion of the court in 
Bailey v. Glover, or can be held to overrule or modify 
it. The case of Bailey v. Glover has been often cited 
by this court, but has never been doubted or qualificd. 
Wood v. Bailey, 21 Wall. 640; Wiswall v. Campbell, 93 
U. S. 347; Gifford v. Holmes, 98 id. 552; Upton v. Me- 
Laughlin, 105 id. 640. (2) Knowledge on the part of the 
assignee that the bankrupt has refused, at a judicial 
examination, to answer certain questions regarding 
his property, on the ground that his answers would 
criminate him with respect to an indictment then 
pending against him for a criminal offense under the 
bankrupt laws, is not sufficient to make it the duty of 
the judge to rule, as a matter of law, that the assignee 
had constructive knowledge of the fraud. His knowl- 
edge is a question for the jury on all the evidence. (3) 
The rule is well settled that if a letter properly di- 
rected is proved to have been either put into the post- 
office or delivered to the post-man it is presumed,from 
the known course of business in the post-office depart- 
ment, that it reached its destination at the regular 
time, and was received by the person to whom it was 
addressed. Saunderson v. Judge, 2H. Bl. 509; Wood- 
cock v. Houldsworth, 16 M. & W. 124; Dunlop v. Hig- 
gins, 1 H. L. Cas. 881; Callan v. Gaylord, 3 Watts, 321; 
Starr v. Torrey, 2 Zabr. 190; Tanner v. Hughes, 53 
Penn. St. 289; Howard v. Daly, 61 N. Y. 362; Huntley 
v. Whittier, 105 Mass. 392. As was said by Gray, J., in 
the case last cited, ‘the presumption so arising is not 
a conclusive presumption of law, but a mere inference 
of fact founded on the probability that the officers of the 
government will do their duty and the usual course of 
business, and when is is opposed by evidence that the 
letters never were received, must be weighed with all 
the other circumstances of the case by the jury in de- 
termining the question whether the letters were actu- 
ally received or not.” (4) The court, having in its 
own way fairly presented the issues, was not bound by 
its duty to give the charges requested, had they been 
unobjectionable. The Schools v. Risley, 10 Wall. 115. 
Rosenthal vy. Walker. Opinion by Woods, J. 

[Decided March 31, 1884.] 


LIMITATION—RUNS FROM RETURN OF EXECUTION.— 
Suit was brought upon a judgment after a return of 
nulla bona upon the execution writ. Held, that the 
statute of limitations commenced to run at the time of 
the return of the execution, and not the entry of the 
judgment. Taylor v. Bowker. Opinion by Harlan, J. 
[Decided March 24, 1884.] 


PATENT—COMBINATION—INFRINGEMENT — REISSUE 
VOID—DISCLAIMER DOES NOT REVIVE ORIGINAL.—(L)A 
patent fora combination of several parts is not in- 
fringed by the use of the combination of any number 
of those parts less than the whole. Brooks v. Mears, 
16 Pet. 336. (2) Ina patent for a soldering-iron, claim- 
ing a hollowed disk combined with amovable roi pass- 
ing through it to hold the lid while the solder hardens, 
the disk is an indispensable element; and all claims of 
the reissue which do not restrict the soldering-iron to 
the form of disk are void. No combination having 
a soldering iron of different form isan infringment. 
Gill v. Wells, 22 Wall. 1; The Wood Paper Patent, 23 
id. 566; Powder Company v. Powder Works, 98 U. 8S. ; 
Ball v. Langles, 102 id. 128; Miller v. Brass Co., 104 id. 
350; Jones v. Campbell, id 356; Heald v, Rice, id.737; 
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Johnson v. Railroad Co., 105 id. 589; Bantz v. Frantz, 
id. 160; Wing v. Anthony, 106 id. 142. (3) Where the 
original claim was fora hollow soldering-iron with a 
handle and beveled rim, in combination with a rod to 
hold the cap firm,and the specifications showed that the 
hollow iron was intended to fit upon a cap of any shape, 
held, that a claim in the reissne for ‘‘a tool consisting 
of a soldering-iron revolving about a central pivotal 
rod”? was broader than the original, and void. (4) 
Where a patent has been declared on the oath of a pat- 
entee to be invalid and inoperative, been surrendered 
and canceled,and reissued letters patent granted in its 
place, it is not competent for the patentee or his as- 
signees, by merely disclaiming all the changes made in 
the reissued patent, to revive and restore the original 
patent. This could be done only, if it could be done 
at all, by surrender of the reissued patent and the 
grant of another reissue. _ McMurray v. Mallory. 
Opinion by Woods, J. 

(Decided March 24, 1884.] 


——— 


UNITED STATES CIRCUIT AND DISTRICT 
COURT ABSTRACT.* 

PATENT—SUSPENDING INJUNCTION—PUBLIC INTER- 
Eest.—After a final decree establishing an exclusive 
right to the use of a patent and awarding an injunction 
to protect it, the injunction will not be suspended 
while the decree stands uureversed, unless some extra- 
ordinary cause outside of the interests of the parties 
is shown. Public necessity may bo a@ cause for such 
suspension; but the defvndant, after insisting that the 
invention is of no use and benefit, and thus defeating 
the orator’s claim for substantial damages on account 
of infringement will not be heard to allege that it is of 
such public importance as to warrant a court in sus- 
pending the injunction. Potter v. Mack, 3 Fish. Pat. 
Cas. 428; Brown v. Deere, 6 Fed. Rep. 487. Cir. Ct., 
8. D. N. Y., 1884. Munson v. Mayor, ete., of New 
York. Opinion by Wheeler, J. 


WHARVES--RIGHT TO MOOR VESSELS—COLLISION— 
DAMAGES.—(1) The right of mooring vessels at public 
wharves is as much to be protected as that of navigation 
iteelf, but it is to be exercised with due regard to the 
rights of passing vessels, and any unnecessary en- 
croachment upon the channel-way which greatly im- 
perils passing craft is without justification. (2) A 
steamboat lying at a wharf-boat at the public landing 
of Pittsburgh threw her stern out in the way of a de- 
scending coal-tow, when she might have lain broad- 
side to the wharfboat, and thus afforded a sufficient 
passage-way for the towboat and tow. A collision oc- 
curring, held, that the steamboat was answerable to 
the owner of a coalboat thereby lost. (3) In case of a 
collision between a descending coal-tow and a vesse] 
wrongfully obstructing the channel-way, the previous 
fault of another vessel, in striking and throwing out of 
shape the coal-tow, is not to be imputed to the towboat 
if the latter were free from blame. (4) An innocent 
party who sustains loss by reason of the concurrent 
negligence of two vessels may pursue and recover the 
entire damages from either wrong-doer. The Atlas, 
93 U. S. 302; The Franconia, 16 Fed. Rep. 149. Dist. 
ct... W. D. Penn. Jan. 23, 1884. The St. Lawrence. 
Opinion by Acheson, J. 


SHIPPING AND ADMIRALTY-—-DISCHARGE OF SEAMEN 
—RECOVERY OF WAGES— REMEDIES.—(1) In conse- 
quence of a disagreement between the master of a ves- 
sel and his seamen about the amount of wages due 
them, the mariners were ordered to go to work or go 
on shore. They agreed to go on shore if he would give 


*Appearing in 19 Federal Reporter. 








them orders for their wages, stating that they would 
regard themselves in that case as discharged. The 
master gave them the orders,and the saiiors left the ves- 
sel. Held,that they were discharged, and were not to be 
looked ou as deserters. Granon v. Hartshorne, Blatchf, 
& H. 458; The David Faust, 1 Ben. 187. (2) Upon the 
wrongful discharge of » workman engaged under an 
entire contract,he is entitled to recover his wages dur- 
ing actual service. (3) The remedy afforded seamen by 
sections 4546 and 4547 of the Revised Statutes is not 
exclusive, and the usual process in rem against the 
vessel is still open to them. Murray v. Ferryboat, 2 
Fed. Rep. 88; The William Jarvis, Spr. Dec. 485; The 
M. W. Wright, 1 Brown, Adm. 290; The Waverly, 7 
Biss. 465. Dist. Ct.,D.N. J. Feb. 2, 1884. Zhe Frank 
C. Barker. Opinion by Nixon, J. 


———__— 
TEXAS SUPREME COURT ABSTRACT. 


DAMAGES—RAILROAD ON PUBLIC STREET—SPECIAL 
INJURY.—(1) In a suit for damage to property by a 
railroad running along a public street; near such prop- 
erty, evidence going to show damage from smoke, cin- 
ders, unusual noises from the ringing of bells, blowing 
of whistles, ‘etc., is admissible. Sutherland on Dama- 
ges, pp. 436-7; Wilmington, etc., R. Co. v. Stauffer, 60 
Penn. St. 374. (2) Where the continued presence and 
operation and operation and operation of such road 
along the street inflicts such special injury to the prop- 
erty of the abutting owner as to practically deprive 
him of the ordinary use and enjoyment of it, that 
such special injury is of such a nature that an action 
for damage will lie. Ashley v. Port Huron, 35 Mich. 
296; Pumpelly v. Green Bay R. Co., 13 Wall. 166, 
Hooker v. New Haven, etc., R. Co., 14 Conn. 146; 
Grand Rapids Boom Co. v. Jarvis, 30 Mich. 308; Ar- 
mond vy. Green Bay R. Co., 31 Wis. 316. In order to 
give the party injured a right of action the street need 
not be entirely destroyed or wholly or exclusively 
used by the appellant. Where, as the result of the oc- 
cupation of it by the railroad company, the use of the 
street by the adjoining owner is very greatly impaired 
and the injury in this respect one special in its nature, 
and not one common to the community at large, an 
action to recover damages will lic. G. C0. & S. Fe &. 
Co. v. Eddins. Opinion by West, J. 

[Decided Jan. 29, 1884.] 


PAYMENT — APPLICATION — NO CHANGE WITHOUT 
DEBTOR’S CONSENT.—The debtor may designate to 
what particular debt a paymeut shall be applied where 
he owes more than one distinct separate debt to the 
creditor. Such designation precludes the creditor 
from otherwise appropriating it. Proctor v. Marshall, 
18 Tex. 66; Taylor v. Coleman, 20 id. 776. If a creditor 
receive money, with directions to appropriate it on a 
named debt, it must goto the specified debt, no mat- 
ter what the creditor may say at the time; and an ap- 
propriation once designated cannot be changed by the 
creditor without the debtor’s consent. Whart. 
Cont. 923; Levystein v. Whitman 59 Ala. 345; 
Reed v. Boardman, 20 Pick. 443; Benj. Sales, 746. 
Eyler v. Read. Opinion by Stayton, J. [See 1*Am. 
Rep. 109; 16 Eng. R. 273.—Eb.] 

[Decided Nov., 1883.] 


JUDGMENT—NUNC PRO TUNC—FOR COSTS NOT FINAL. 
—(1) Judgments nunc pro tunc are never permitted to 
affect the rights of such personsas have acquired rights 
between the time a judgment is really rendered and 
the time at which the judgment is entered upon the 
minutes, now or then, such persons having no notice 
of the judgment. Freem. Judg., 66; Jordan Petty, 
5 Fla. 326; McCormick vy. Wheeler, 36 Ill. 114; 
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Graham v. Lynn, 4 B. Mon. 18; Acklen v. Acklen, 
45 Ala. 609; Ligon v. Rogers, 12 Ga. 281; Perdue v. 
Bradshaw, 18 id. 287. It is well settled that no judg- 
ment other than a final judgment can give a lien. 
Freem. ou Judg. 340, and citations. The statute ex- 
pressly restricts such effect to final judgments. Acts 
of 1866, p. 118. (2) A judgment for costs, which does 
not dispose of the subject-matter of the suit, has been 
often held by this court not to be a final judgment. 
Warren vy. Sherman, 25 Tex. 319; Martin v. Wade, 22 
id. 224; Fitzgerald v. Fitzgerald, 24 id. 416. Eastham 
y. Ralston. Opinion by Stayton, J. 

[Decided Jan. 15, 1884.] 


————_——_—. 


FINANCIAL LAW. 


PROMISSORY NOTE—BONA FIDE HOLDER—WHO NOT. 
—Where a bank transfers a promissory note to a party 
to secure a pre-existing indebtedness, there being no 
new consideration beyond a mere forbearance to se- 
cure the claim by attachment, such party is not a 
bona fide holder for value, and cannot recover on the 
note. Sup. Ct., Iowa. Bone v. Tharp. Opinion by 
Seevers, J. (18 N. W. Rep. 906.) [See 16 Eng. Rep. 
169.—ED.] 


PROMISSORY NOTE—WARRANTY OF COLLECTION.— 
The waranty that a note is as good as gold, or as good 
as money, is not in legal effect a warranty that it is 
collectible by due process of law, and itis not neces- 
sary to exhaust the legal remedies at law against the 
maker before suing the assignorof the same for a 
breach of warranty. Sup. Ct., Mich. Taylor v. Soper. 
Opinion by Champlain, J. (18 N. W. Rep. 570.) 


PROMISSORY NOTE -— ALTERATION — SIGNING AS 
SURETY AFTER EXECUTION.—In this case the note was 
given for money borrowed by Rudisill of plaintiff, and 
one Fuller signed it as surety upon the request of 
plaintiff, and without the assent or kuowledge of the 
makers of the note. Rudisill signed it as surety after 
its maturity. This was innocently done, without any 
fraudulent intention on the part of any one, for the 
purpose of better securing the note after unsuccessful 
efforts to collect it. Held, that the signing of a prom- 
issory note by one asa joint maker, after the execution 
by the original maker without his knowledge and con- 
sent, is a material alteration which will defeat the in- 
strument. Hamiltonv. Hooper, 46 Lowa, 515; Dick- 
erman v. Miner, 43 id. 508; Hall’s Adm’x v. McHenry, 
19 id. 521. When apromissory note has been inno- 
cently altered, without any fraudulent purpose, the 
payee may recover in an action brought upon the 
original consideration. Krause v. Meyer, 32 Iowa, 
566; Clough v. Leay, 49 id. 111; Morrison v. Huggins, 
53 id. 76;4.N. W. Rep. 854; Eckert v. Pickel, 59 Iowa, 
545; 13 N. W. Rep. 708. Sup. Ct., lowa, Apr. 8, 1884. 
Sullivan v. Rudisill. Opinion by Beck, J. (18 N. W. 
Rep. 856.) [See 12 Am. Rep. 306; 8 id. 48; 20 Eng. Rep. 
594.—Ep.] 
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NEW BOOKS AND NEW EDITIONS. 


NeEw YORK CRIMINAL REPORTS. 

Reports of cases decided in all the courts of the State of New 
York involving questions of criminal law and practice, 
with notes and references by Theodore Connoly and 
Henry L. Vilas. Vol.1. Albany, N. Y.: W. C. Little & 
Co. Pp. xxiv, 627. 


This series purports to give the current criminal de- 
cisions of the various courts of the State, the majority 
of which appear in the regular reports. Some of 
the cases are reported twice, aud in one instance three 





and in another four times over. This is an objection- 
able feature. Ina note on pages 29-32 the editors give 
the leading authorities in the various States on the 
burden of proof when insanity is the defense, and the 
degree sufficient to justify acquittal. 


CowWEN’s CRIMINAL REPORTs. 

Reports of criminal cases decided in the appellate courts of 
the State of New York and of other States, with notes by 
Patrick H. Cowen, counsellor-at-law. Vol. 1 Albany, 
N. Y.: Weare C. Little & Co. 1884. 

This volume contains 108 cases culled from the State 
reports, as follows: Connecticut, 7; Massachusetts, 8; 
New York, 79; Rhode Island, 6; United States Su- 
preme Court, 2; Vermont,6; and covers 609 pages. 
The index contains 111 pages. The annotations, with 
a single exception, are confined to New York cases, 
and consist principally of the insertion of sections of 
the Code of Criminal Procedure and the Penal Code. 





THATCHER'S PRACTICE OF THE DISTRICT COURTS OF 
THE UNITED STATES. 

A Digest of statutes,admiralty, rules and decisions upon the 
jurisdiction, pleadings and practice of the District Courts 
of the United States. By Erastus Thatcher, author of Di 
gests upon the Jurisdiction and Practice of the Supreme 
Court of the United States and of the Circuits of the 
United States. Boston: Little, Brown & Co 1884. Pp 
xXXVvil. 

This volume completes the author's series on the 
Practice of the Federal Courts. It contains all the de- 
cisions upon the jurisdiction, pleadings and practice 
of the District Courts to be found in 246 volumes of 
the reports, which have been arranged under appro 
priate headings. The provisions of the Revised Stat- 
utes relating to the jurisdiction of said courts, Rules 
of Practice in Admiralty and Maritime Causes, pre- 
scribed by the Supreme Court, Rules of the District 
Court for the Southern District of New York, and the 
Standing Interrogatories in Prize Cases. This series 
is, we believe, destined to maintain a foothold among 
the books which it is absolutely necessary to have. 


3 AMERICAN PROBATE REPORTS. 


Of this series, published by Baker. Voorhis & Co., of 
New York, we have heretofore found cause and occa- 
sion to speak well, and this volume gives no reason for 
reversing or modifying our opinion. The volume con- 
tains 93 cases, well-selected, furnished with clear and 
concise head-notes, and occasionally and judiciously 
annotated. 


1 ABBOTT’S NATIONAL DIGEST. 

A Digest of the Reports of the United States Courts from the 
organization of the government to the year 1884, compris- 
ing the decisions of the United States Supreme Court, 
those of the Circuit and District courts, of the court of 
claims, and of the courts of the District of Columbia; 
together with leading provisions of the statutes and im- 
portant auxiliary information upon the National Jurispru- 
dence. By Benjamin Vaughan Abbott. New York: Geo. 
8. Diossy. 1884. Pp. xxiv, 816. Abandonment—Conver- 
sion. 

The former edition of this work is well known, and 
has answered a good purpose. We spoke of the sup- 
plementary volumes, 6 Alb. Law Jour. 68: llid 242. 
The present is not a mere new edition, but is largely a 
new work. Among the new matter are bibliographic 
notes, referring to the discussious in leading law 
journals and in the notes of the American Reports and 
the American Decisions. The work is not to exceed 
five volumes. The abstracts are very full, and the ed- 
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iting seems thorough and precise. When completed the 
work will be very important, and of great practical 
value. It is well printed. 

WAIT’s FRAUDULENT CONVEYANCES: 
A Treatise on Fraudulent Conveyances and Creditors’ Bills, 


with a discussion of void and voidable acts. By Frederick 
8. Wait. New York: Baker, Voorhis& Co. 1884. Pp. li, 
741. 


This seems a very complete treatise on a sub- 
ject of considerable practical importance. The discus- 
sion on void and voidable acts may perhaps be deemed 
superfluous, but it hurts nothing. The author shows 
title to call his work his treatise, for he really treats 
the subject, and does not merely make up a mosaic of 
cases. He cites nearly 4,800 cases, but they are not 
burdensome, typographically or mentally. We think 
his work commendable, and that it will make a place 
foritself. 1t is sumptuously printed. 
| — 

SPAULDING’s PuBLIC LAND SYSTEM. 
A Treatise on the Public Land System of the United States, 
with references to the land laws, rulings of tlie depart- 
| ments at Washington, and decisions of courts, and an ap- 
1 pendix of Forms in United States Landing and Mining 
Matters. By George W. Spaulding: San Francisco, A. L. 
Bancroft &Co. 1884. Pp. xxxii, 523. 

This isa subject of importance in the new States, 
So far as we can judge of a subject with which our ac- 
quaintance is very small, we regard the work as very 
complete and exact, and as forming a very convenient 
mauual. 

BIDDLE ON WARRANTIES ON SALE OF CHATTELS. 

1 A treatise on the Law of Warranties in the Sale of Chattels. 
| By Arthur Biddle. Philadelphia: Kay & Brother. 1884. 
Pp. xx, 308. 

The author's apology for this large-type monograph 
t is the brevity of the treatment of the topic in the gen- 
H eral works on Sales. This being so, we think he might 
well have expanded his own treatment. It consists 
in very little more than a statement of the principal 
cases. Even these are not all mentioned. It is very 
disrespectful to old age to leave out, for example, Pas- 
singer v. Thorburn, on the subject of implied warran- 
ties of seed, which is certainly the leading American 


case. So faras he goes however Mr.- Biddle is judi- 
cious and useful. The index is rather crude and inad- 
equate. 


REDFIELD’sS SURROGATE’S PRACTICE. 
The Law and Practice of Surrogates’ Courts in the State of 
t New York. By Amasa A. Redfield. Third edition. New 
' York: Baker, Voorhis & Co. 1884. Pp. xxxvi, 1022. 

We have referred to the former edition of Mr. Red- 
field’s work (12 Alb. L. J. 46; 23 id. 478), and can but 
reiterate what then was said. The cases from 50 vol- 
; umes of reports and changes by legislation affect- 
j ing the subject-matter make up the material which 

justifies this present edition,and rendered it anecessity 
to the practitioner in the probate court. It is 
printed on excellent paper and well bound. One case 
(Matter of Simpson’s Will, 56 How. Pr. 125), holding 
that a revoked will may be revived by parol, seems to 
have escaped notice. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, June 24, 1884: 

Judgment affirmed with costs—Andrew Harpend- 
ing, appellant, v. Stephen T. Arnot and others, re- 
spondents.——Judment and conviction reversed and 
new trial granted—/eople, respondent, v. Lorenzo 
Baker, appellant.——Order reversed, report of com- 





missioners set aside with costs and a rehearing ordered 
before commissioners to be appointed by the Supreme 
Court—In re Water Commissioners of Amsterdam, ete. 
—Order reversed and judgment entered on referee's 
report affirmed with costs—Joseph Kohn, respondent, 
v. Joseph Keehler, appellaut.——Judgment affirmed 
with costs—Jesse Hoyt and others, respondents, vy. 
Hartford Fire Ins. Co., appellant.—Judgment af- 
firmed—People, respondents, v. Ellen E. Peck, appel- 
lant.——Judgment affirmed, and judgment absolute 
ordered against the defendants on the stipulation with 
costs— Casper Speiss, respondent, v. Constantine Ross- 
way and another, appellants. —Judgment affirmed 
with costs—Lyman Bradley, respondent, v. James 
Manning and others, appellants. ——Order affirmed and 
judgment absolute ordered against the plaintiff with 
costs—John J. Duffield,appellant,v. Thomas Johnson. — 
Order of General Term reversed and judgmeut for the 
defendant ordered, upon the verdict, with costs— 
Hiram Purdy, respondent, v. Rochester Printing Com. 
pany (Zhe Rochester Democrat and Chronicle), 
Judgment affirmed with costs—Morris Solomon, re- 
spondent, v. City of Kingston, appellant. —.Judgment 
reversed and complaint dismissed with costs—John D. 
McLean, respondent, v. Andrew McLean, appellant. 
—Judgment affirmed with costs—Christianne . Al- 
thaus, respondent, v. Jumes 2. Sharp, as receiver, etc., 
appellant.—— Order affirmed with costs— Elijah U1. 
Purdy et al., respondents, v. Edward J. Dunning, Jr., 
appellant.——Order affirmed with costs—In re Edward 
B. Long, guardian, etc.—Appeals dismissed with 
costs—feople ex rel. James Preston, appellant, v. Ste- 
phen B. French et at., commissioners, etc., respondents. 
Appeal dismissed with costs—Henry Hoffman v. 
William S. Marrin and another.—Order affirmed 
with costs—Jn re Charles F. Hunter to vacate an assess- 
ment.—— Order affirmed with costs—/n re Knicker- 
bocker Life Ins. Co.; claim of -Grigg.—Appeal dis- 
missed with costs—Zheron S. Atwater, appellant, v. 
American Bay Loaning Co. et al., respondents. ——Or- 
der affirmed with costs in both cases—Slephen Tarns- 
tall, respondent, v. Walter W. White, appellant.——Or- 
der affirmed with costs—Dwight L. Dewey v. J. Barton 
Finn.—Motion to put case on preferred calendar 
granted, on condition that the case be submitted, on 
printed briefs, at this term—Lizzie Hannon, an infant, 
appellant, v.John F. Agnew et al., respondents. —Mo- 
tion to amend remittitur denied without costs—In re 
Alleged Will of Eliza M. Smith, deceased.—Motion to 
open judgment by default for not filing return granted 
on service of papers, within ten days, and payment of 
costs of motion—Wm. G.Shanks, respondent, v. Joseph 
Hurt, appellant.——Motion to set aside judgment de- 
nied with costs—/n re. Estate of Sarah Boston, de- 
ceased. 





cintimacniiiifnnsicienit 
NOTES. 
WHE American Law Review for May-June contains 
the following leading articles: Formation and 
Validity of Voluntary Trusts, by Simon Greenleaf 
Croswell; ‘‘ Legal Tender’’ Decision of 1884, by D. H. 
Chamberlain ; Codification of Commercial and Mari- 
time Law, by Harrington Putnam; Authorship of the 
Statute of Frauds, by James Schouler. The “ Notes” 
continue the most readable and the book reviews the 
most excellent of their kind.—It is well for the pro- 
fession to know in this weather, that although a man 
is seen coming out of a saloon intoxicated, and having 
left his hat inside, this is no evidence that he was 
made drunk at that place. So heldin Loveluce v. 
Briggs, 32 Hun, 477. Also that the Fourth of July ‘‘is 
notoriously hard upon livery horses.’’ So held by the 
Supreme Court of Nebraska, in Homan v. Boyce, May 
8, 1874, 19 N. W. Rep. 590. 
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oa regione aes Southern Ry.Co. vy. Gebhard 
Legal capacity of stockholder to su : action against 
Ca beer Bulkley v. Big Muddy I. Co. (Mo. 


~ 
‘ 


or 





) 5 

a of subscriber to railroad stock. Braddock v. 

Phila. M. and M. R. Co. (N. J. Er.), Ab.. 217 
May recover from one rocuring transfer of shares 
on forged certificate. Boston and A. R. Co. v. Rich- 


GUI GOs We OD, Bc cc: dvesdds cesccccc ous 216 
Railroad and canal companies, private. Pierce v. Com. 

/  @ Sy Speer trey 236 
Rule of majorities ; rights of minority. Leo vy. Union 

P.R.Co. (U.S.C C.,N. Y.), Ab 495 
Service of notice upon. Heltzei v. Chicago and A. R. 

Co. (Mo 8. C.), Ab 155 


Liability of stockholders a contract one; ; limitations ; 
exhausting legal remedy against corporations; enal 
laws have no — territorial force. Flash v. Conn. 
(U 8.8.C.), 

Right of pnt Ce to restrain action of directors ; § 
aeeeee. Dimpfel v. O. and M. R. Co(U.8.S8. C.), 


Wak ed edh oeNe 45 Kocinematbedemahecn evcaaabacoe Shad li 
Transferee of stock not sommener until transfer 
made. People v. Robinson (Cal. 8. C.), Ab....... ... 
Vote by directors to pay imei not binding on 
issue of new stock ; right of shareholders. Jones 
v. Morrison (Minn. 8. C.), Ab.. atesn: eee soae ae 
COUN NIERAE ITING. See Criminal Law. 
ANT “against any trade or ee ” home 
pay =e Rolls v. Miller (Eng. Ch. D.), Ab..... 
Agreement to maintain fence runs with 4 to build 
does not ; conditions subsequent awe against 
grantor. Hartung v. Witte (Wis. 8.C.), Ab......... 314 
Words construed as; conditions not tiwened. First 
kee Church vy. Old Columbia (Penn. 8. C.), 
Re re eS a ree . 415 
e De ed; ‘Landlord ‘and Tenant. 
CRIMINAL. LAW. Abatement, pleain, of pending 
indictment, bad ; ——— or ‘acquittal. smith v. 
n,n. Us Gt. A a dscsnddawndepessasics . <20ee0d 317 
Abortion ; dying dpekenitions competent in. Comm 
v. Bruce 2 TS eR ree 504 
Acquittal, direction of ; discretion ; - complices! un- 
corroborated. Black v. State (Wis. 8. C.), Ab..... 418 
Arson; ers *‘adjoining.”’ State v. Downs (Ohio we 
OOOO ee eee OH ee OHHH OOH eee eee 3 . 
Assault to rape ; sufficiency of complaint. Tillson v. 
State (Kans. 8. i “RRs ee 78 
Bastardy; evidence must be bey ond reasonable doubt 
Vantassell v. State (Wis. 8. C.), Ab........ ...... 219 
Bribery of legislator; offer of corporate stock; indict- 
ment. Watson v. State (OhioS.C.), Ab. ...... 17 


Burglary ; onus; possession not essential : verdict not 
interfered with ; remarks of counsel. oon v.Peo- 
ple (Til. 8. C.), 418 
—3 prisoner participating ‘in as detective. Price v. 
People (Til \ 
chilteas accused must be present; confessions 
when in custody ; statutes regulating procedure not 
ex post facto. Hopt v. Utah (U.S. 8.C.), Ab...... 336 
Confession, when admissible in evidence. Comm. v. 
Nott (Mass. $. C.), Ab..... i 
Confession shcheal by threat or promise inadmissi- 
ble. State v. Day (Vt. S. C.), Ab.............+.- . 219 
Defendant in felony cannot waive jury trial. State v. 
Carman (Lowa 8. ©.), } 
Evidence of other assaults: ‘defendant as witnes; cross- 
examination ; dangerous weapon ; pistol. People v. 
Irving (N. J ‘App.), Ab 
—— ; burden of TOOK 5 whether tenant or not. State 
v. v. Hayes (N. oh 8 
; court a aia improper evidence of its 
own motion. McClure v. Comm. (Ky. App-), 
—— ; defendant as witness explaining’ conduct. Peo- 
ple v. Quick (Mich. 8. C.), A’ 
False pretenses ; letter ~¥.-¥! in iy we for France. 
,A 


Regina v. Holmes (Eng. Cr. ©. R.), AD. ...... --+ee: 216 
Homicide: killing officer acting under wareaet, though 
informal, is murder. State v. Jones (N 8.C.), Ab. 79 


Incest ; brother-in-law and sister-in-law. Stewart v. 
State (Ohio 8. C.), Ab ... 





CRIMINAL LAW-—Continued. Page. 
Tndlogment : qverment as to time. State v. Ingalls (N. 
5... D occnc ccc sees6es- Coeeeeeree 250080008 s008 we 


—; counterfeiting: al alleged: jattempt to defraud. mpeces 
v. Kimeston (N » Ab.. ; 

--3 duets‘. “pining, killing and destroying.” 
Anon. (Me. 

-—3 ps A ec ong , “Murphy (Vt. 8. C.), Ab..... 317 

——; when not sufficient to follow statute; objection ; 
when taken first time on appeal; waiver. Stener v. 
State (Wis. S. C.), Ab 

Information for crime; due process of law. Hurtado 
v. People (U.8.S. C.), Full..... 

Insanity; burden of proof. Graves v. State 3 3; 8.0), 

Larceny ; whatis. Reg. v. Hollis (En ng Ab. "7 

——;lucri causa. People v. Woodward (N. BG), N. 183 

ees : possession of a stolen goods as s evidence. 

State v. Jennett (N..C.S 117 

——; want of consent; circumstanctial evidence; 
pleading penenans error in charge. Clayton v. State 
(Tex. App.) 

Merger of istinet felonies; former ‘conviction. State 
v. Bozzle (N. J. 8. C.), 4 

Murder ; sufficiency of description of wounds. State 
v. Yordi (Kans. 8. C.), A 

Perjury ; materiality. Dilcher v. State (OhioS. C.), Ab. 78 

Playing ame in liquor saloon. aaey v. State (Tex. 

pp 
es -office; fraudulent use of mails. U. 'S.v. ‘Owens 


( b Cc, Mo.), Ab. ; 
-~; pat ny ve literature. U.S. ‘Gaylord . 
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78 





18 
Trial: challenges oe joint defendants. State v. Durien 12 
= 


(Kans. $ .C.), 
‘See Constitutional Law. 
SROFES, See Landlord and Tenant. 
USTOM. Reservation of mineral in lease, flint not | 
mineral. Tucker v. Singer (Eng. H. L.), 


DAMAGES in an action for deceit. Skearass v. Fin- 
negan (Minn. 4 2 
Breach of contract of sale. Tracy v. Gunn (Kans. 's. s 


Ne Se eee res 
When right of action assignable ; - breach of “warranty ; ; 
measure. Felt v. Reynolds (Mich. B..©.), BD cocsedss 
Death induced by excessive drinking ; consent. Mc- 
Kue v. Klein (Tex. 8. 
ae telegraph message. Sengeaey v. Am. Un. 


‘ 
Liquidated or penalty. March v. ‘Aliabough (Penn. s. 
.), Ab 373 


Mitigation; tender of property. Towle v. Lawrence 
Negligence; pleading; hes Oy ab setting fire; evidence. 
Wilkinson v. Drew 
Rule where no Prey same on ata of tort; profits; 
chattel mortgage ; void for want of vere Talcott yv. 
" Crippen (Mich. 8. C.), Ab. 
Railroad in public street; special injury. G. 6. & 8. 
. R. Co. vy. Eddius (Tex. 8. ‘SS 516 
Telegraph s company; p injury to Seabees. “Russell y. W. 
Co. (GE. ©. Cd, Bvisassceses 
On kone of warranty. Hutchins v. Runtrull (Mo. 


C.), 
See Car rier; Conversion; Deed; Evidence; Patent; 
Seduction. 
DEATH. Presumption of, from absence; identity of 
oe ones to be alive. Hoyt v. Newbold (N.J.8. 
DEGED DENT SESTATE. Settlement without ad- 
a when binding. Woodman v. Rowe (N. 


DEDICATION. Of street to public use by acts in 
B65 — enteppet. Landis v. Hamilton (Mo. 


DEE Db ’ Acknowledgment : after authority revoked; 
boundaries; loss of plat. State v. Tilton (N.H.S.C.) ),Ab. 356 
Acknowledging officer cannot amend defective certifi- 
cate of ly we of married woman. Gil- 
braith v. Gallivan (Mo. 8. C.), Full. reson 4 
Enterprise Transit Co. v. Sheedy (Fane. $8.0). Full. 16 
Cw ee ; joint tenants. Bullock v. Caldwell (Ky. 
ON | Re Oe oe 
—— as to contradictory descriptions. Driscoll v. Green 
(N. H. 8. C.), Ab.. 175 
Covenant against incumbrance and for quiet ‘enjoy- 
ment; breach; eviction; damages. Fritz v. Pusey 
(Minn. Og” St ape ae gs 
——; breach ao personal claim of ‘grantee; subsequent 
grantee can only sue as assignee. Davenport v. Dav- 
port (Mich. S.C ) 
Cannot be BASF for partial apa of considera- 
tion. Leal v. Terbush (Mich. 8. C.), A! ‘iin 
Defective ac Rgoeengness : how cured. Hiles v. La 
eS EO aaa er ee 
Repugnancy. Litdleneld v. Mott (RI ‘Ss. ©), Ab. .... 47 
See Covenant; Forfeiture ; Fraud; Infancy; Marriage ; 
Morigage ; Public ‘Lands 
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DEFINITION. ‘‘Accident.”’ See Neyligence. 
“ Against any trade or business."’ See Covenant. 

“ Extreme cruelty.’’ See Marricye, — 

** Fellow-servant.’’ See Master and Servant. 

“ Heirs.”’ See Will. 

“ Hunting, killing and destroying.” See Cr iminal Law. 
“Tdlean disorderly erson.” Pointon v.Hill (Eng.), N. 
* Loss or damage.” ee Carrier. 

* Minerals ;’, petroleum is not a pment : o—- /- 


Page. 


ham v. Kirkpatrick (Penn. 8. C.), A . 18 
** Misconduct in office."’ See Attor ney. 
** State;”’“ territory."’ See Admiralty. 
“ Surviving.” See Will. 
‘* Two-thirds vote.”” See Constitutional Law. 
** Vacation.” Conkling v. Ridgely (11.8. C.), N .. 43 
DISCONTINU. . When not allowed after 
cross-bill filed. Chicago & A. R. Co. vy. Union Roll- 
ing Mill Co. (U. 8.8. C.), Ab ....... oe edb oten Rents SEE 
DIVORCE. See Marriage. 
EASEMENT. Aqueduct right by prescription : dis- 
turbance of. Olicott v. Thompson (N. H.S. C.), Ab. 295 
Right of. support to aqueduct; negligence; arb 's own- 
ers and a of quarry. secmuae Water Co. v. 
Tillson (Me. 8. ©,), Ab. 15 
a of = jar a may be used. Abbott v. Butler (N. 
Siiewibeiad. 66d: .a20den 338 
Ww ater pipes: entering ‘to repair; injunction ; costs. a 
8 


Goodhaat v. Hyett A Aw Ch. D 


ECCLESIASTIC "Episcopal chureh ; 


vestry of church cannot Al rec _ s heaenanpnes —_ 
mm 


v. St. Mark s 8 it hurch (Iowa 8. C.) 
EJECTMENT, . See Recording ia 
N. Bribed vote void; oa atten of | cane 
seat. State v. mittan (Gane. 8. C.) 
See Habeas on 
EMBLEMENTS. What rx not; grass; attachment. 
Rogers v_ Elliott (N. H. 8. C. 
EMINENT DOMAIN. Award: appeal need not be 
joint; if railroad appeals, all parties in court. Wash- 
burn v. Milwaukee (Wis. 8. C.), Ab 
Expert testimony as to use. Burlington & Mo. R. R. 
Ga. Ge Meee Gree. BH. OL), BBioe .... ccescececc 
By government, may be exercised through States ; 
an States party to suit. U.S.v. Jones (U. 8. s. 
Public use determined by legislature; may be dele- 
gated ; if use pubiic determination as to necessity 
conclusive ; non-navigable stream ; statutor pemeny 
must be pursued. Smith v. Gould (Wis. 8. C.), 
Railway company does not acquire right to sua ent 
support against mine owner. Pountney v. Clayton 


(Eng. App.), A 
Right Of lessee to share in ‘compensation received by 
landlord. Harris v. Howes (Mo. 8. C.) : 
See Constitutional Law ; Re ae of Cause. 
TY. Adequate remedy at ~«t irregular judg- 
Wilkinson v. Rewey (Wis. 8. C.), Ab 
APE. _ Bond void; sheriff not liable. 
Sheriff v. Becker (N. Y. App.), Ab.. ... 
ESTOPPEL. Assignment of mortgaye ; payment ; 
merger ; creditor of oe haser. Graves v. Rogers 
(N.H.8.C.), Ab. 


EVIGHODE, 


“Of value of attorney’s services. {Haish 
v. Payson Cu. 8. , Ab 
Communication ay publi 
Vogel v. Gruas (U. 8. 8. 
Death of one party to AS 23. competency of survi- 
vor as Witness. Nugent v Curran (Mo. 8. C.), Ab.. 
To explain ‘‘ early opens _-. Phoenix Iron 
v. Samuel (Penn. 8.C.), N . 
Examination of Le pat of plaintift Atchison, T., etc. - 
. Co. v. Thul (Kans. 8. C.), Ab 
In action for fraud; cK similar transactions. 
v. Kenney (N. H. 8. C.), Ab 
Of other fraud, LY in ogien involving. fraud. 
Nichols v. Baker (Me. S. C.), ‘ 
Insanity; opinion ; non- auedumbeons wane, 
a. Life Ins. Co. v. Lathrop’s Adm’r (U.S 
ua Gn vatkceeedeed> isda waceen 
Upinions as to mental condition ba grantor. ‘Holcomb 
v. Holcomb (N. Y. App.), Ab.. 
To cuatomiies instrument. 
(Kans. 8. C.), Ab 
Local custom ; purchase by commission merchant for 
future delivery; damages; commissions. Cotheran v. 
Ellis (111.8. C.), Ab . 
Officer's return of service 
v. Michaels (Mich. 8. C. 
Parol explaining intention 
Skaaras v. Finnegan (Minn. 8 


EQUI 


ment. 


=e, 


e Corporation. 


, prosecutor ‘privileged. 


Conn. 
. CG.) 


so. sealed ‘instrument. 


Presumption of performance of official duty. “Sinclair . 


v. Learned (Mich. 8. C.), Ab. 
Res ¢ geste; admission ; damages; profits ; burden of 
pros Fis ym in pro “aq & value of, cannot 
yt Hoxie (Wis. 8. C.), Ab.. 
Seduction ; subsequent acts of familiarity : ‘breach | 
of promise ; ow chaste character. Watson v. 
Watson (Mich. S 488 ere bake. sntaaaad 
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EVIDENCE-—Continued. 


ais. driving; rebuttal. Plummer v. Ossipee (N. 


Copy of probate not proof of validity of will in another 
State; when grantee for life can assert title against 
grantor to reversion ; estoppel. Robertson v. Pick- 
es) ee eer err eee 
See Attorne tardies Contract; Criminal Law; 
Damages ; Sieoument Negligence; Railroad ; Slander 
and Libel: Suretyship; Will; W itness. 
CI Abrogating license to sell by ordinance ni 
—s act. Columbus City v. Cutcomp (Lowa 8. C.) 


EXECUT ION. ery on goods of one as anather’ s. 
Miller v. Lacy (De N.. 
Levy on stocks; pn eg . ‘transfer on books. 
Am. Wood Paper Co. (R. 1. 8. C.) 
ee Landlord and ‘tenane, 
EXECUTOR. Appointment does not discharge debt 
due from him to testator. In re Consalus Exr. (N. 


Bc SA. Peetnccsoces 2. 60s08008 sesesces 
See Probate Law. 
EXEMPTION. Horse to carry children to Ns 0m 
and school. George vy. Fellows(N. H 8.C.), N. 
Physician’s wagon and harness. Richards v. 
Q % {iq ere 
Not affected |b temporary absence. Rice v. Wads- 
worth (N. H. £6 Ab 
Vendee in feud of yt. cannot claim. 
Sanborn (N. H. S.C. ; 


‘’ 
I ie GE 


pd 
See Taxation.. 
Person extradited from another 
Compton 


EXTRADITION. 
State cannot be served —_ civil process 
v. Wilder (Ohio 8. C.), Full......... ‘ 


FALSE PRETENSES. See Criminal Law. 

FEDERAL QUEST ION. See Removal of Cause. 

FERRY. Franchise; grant of exclusive a 

Montgomery v Multnomah (Or. 8. C.), Full 
See Negligence 


Tilton v. 


Page 


232 


FISHERY. Private pond; — a no right to 
H. C.), N 108 


Roberts (N. 
Refusal to permit oie tenant to re- 


forbid. State v. 


FIXTURES. 


move; replevin. Darrah vy. Baird (Penn. 8. C.), 

FORFEITURE. Deed providing for, cons U1 owe 
against Grantor ; conditional geenpaney of school. 
Crane v. Hyde Park (Mass. 3. C 


FORMER ADJUDICATION, “Dec ree in equity 


conclusive as to all matters parties bound to litigate ; 


neglect to present claim ; ones bill. Ashue- 

lot RK. Co. v. Cheshire R. Co. (N. H. 8. C.), Ab. .. 
FRAUD. Actionable false representation ; sale of 

land. Messer v. Smyth (N. H. 8. C.), Ab..... 


Bona fide purchaser; notice of fraudulent intent. 
McDonald y. Gaunt (Kans. 8. C.), Ab.. 

Conveyance; deed, voluntary, from husband to wife. 
Hilton v. Morse (Me. 8S. C.), Ab... 

Statute of; agreement not a be performed in a year. 
Sutphen v. Sutphen (Kans. 8 és 

—; agreement not to be performed ‘within year. 
Cole v. Singerly (Md. App.), Ab. 

See Administrator ; Attachment ; E vide nee ; Insurance ; 

Judicial Sale. 


GAMING. See Criminal Law. 
ARNISHMENT. See Removal of Cause. 
IFT. hy ~ mortis ; in nature of will. McCord’s 
Adm McCord (Mo. 8. C.), Ab. 
Delivery vot bonds without right to reclaim same is 
not ; limit: ation. Selleck v. Selleck (Ill. 8. C.), Ab. 


Deposit in bank in another's name subject to own or 
der; death of donee. Davis v. Lenawee (Mich. 8S. C.), 
Ab. Kn 


of insurance money from ‘exempt property ‘to wife; 


attachment; copies and wife. Preno y. Hewitt 
(Vt. 8. C.), Ab a idem Lae 
From father to son; delivery. ‘Fletcher 'y. Fletcher 
(Vt. S. C.), Ab. Suite dnds cebenanadens 
‘See W ili. 


GRANT, public: presumption; Swamp Land Act, 
1850, applicable to then existing. States; title. Rice 


v. Railroad Co, (U.S. 8. C.), Ab 


3 
WAR RDIANSHIP. See Attorney: Confliet of Laws. 


RANTY. See Negotiable Instrument. 
HABEAS CORPUS. 


anvuther. Matter of Sewell (Minn. 8. C.), Ab......... 
Duty of Congress to wows elective franchise. - 
parte Yarbrough (U. § SRR ‘ 
Officer refusing to rode 2e Felnor guilty of contempt. - 
ff ty eee 


Robb vy. Connolly ( 
HEIRS. When does not include husband. 
Vv. Orn (N. H. 8. C.), Ab... 
HIGH "AY. Conditional dedication. 
4 Meier(Mo. 8. C.), Ab 
Liability of town for defect causing injury ; 5 defect 
need not be in way. Drew v. Sutton (Vt. S. C.), Ab.. 


City of St. 


Opening street; w hen enjoined; dedication; yo F. es- 
sential; abandonment. 
C.), Ab 


wannepen Se depen (Ls. 


Discharge of one writ bar to 
Ab 1 
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HIGHWAY—Continued. 
Telegraph additional burden upon highway requiring 
gonqmeetee to property owner. Board of Trade 
Tel. Co. v. Barnett (Ill. 8S. C.), Full........ 
Where railroad laid in street land owner must be com- 
pene Cross v. St. L. R. C. en heel Co. phen 


MT ik -andasacen 
“See Tur npike. 


HOMICIDE AD See Criminal Law. 
When appropriated by railroad, 
money for, - i, aiser v. Seaton (lowa, S. C.), 


(Oe) rer ne i os Siegal 
HUSBAND AND WIFE. See Marriage. 


I Ss 
INDEA vs. Jurisdiction of Federal Court as to mur- 
der of oe. a “4 another. Matter of hemes 
Shauca (U.S. 8. C.), Ab .... ae 

INDI TMENT. See Criminal Law. 

INFANT. Deed; disaffirmance by deeding to another 
after ma jority ; ; re-entry unnecessary. Haynes v. 
Bennett (Mich. 8. C.), Ab 

Not liable for services. Dillon vy. Boles (Mo. 8. ¢. ), Ab. 
Liability of, for om. purchased on credit. Hall v. 
Butterfield (N. C.), Full . 
See Contract ; Mor tyage. 

INJUNCTION. Buildings erected on land ineffect- 
ually conveyed may be removed; license. Little v. 
.. OS ee eee eee 

Liability on undertaking when ,y discontinued, 
Mitchell v. Sullivan (Kans. S. C.), A 
Pending, appeal: when not issued. a v. Cuddy 


See Criminal Law. 


To restrain a in ‘another State. Dinsmore v. Nere- 
sheimer (N. Y. 8. C.), Ab.... 

— moving houses to obstruction of street railw ay. 
Fort Clark H. Ry. Co. v. Ty ~~ ry SAS Re 
See Contract; Nuisance; Patent Trespass 
INSANITY. Return to, after lucid interval; burden 
of proof. Wright v. Jackson (Wis. 8. C.), "Ab peace 
See Criminal Law ; Evidence ; Physician. 
INSOLVENCY State law: rights of creditor resi- 
dent of sister State; federal apes tion. Miss. 
Mills Co. vy. Ranlett (U. 8. C. C., La.), Ab.. ‘ 

INSURANCE, ore alienation of title not avoided. 

Grant v. Elliot & M. P. Ins. Co. (Me. 8. C.), Ab.. 
— ; contract one oa ‘indemnity merely. Castellain v. 
Preston (Eng. App.), Full... 

——; change of title to land; damage 5 “when buildings 
burned were to be removed. Wa shington M. & E. 
Co. v. Weymouth & B. Mut. L. Ims. Co. (Mass. 8. 
C. ), p | eee 

: fraud; inducing insured to compromise ‘claim by 
~ misstatements of law ; opinions not fraud. Thomp- 
son v. Phoenix Ins. Co. ees fs GL Bis coceceass 

——; on goods lost by carrier; subrogation of company 
to insurer’s claim against ‘carrier. Sun M. Ins. Co 
v. Miss. Trans. Co.(U. 8. C. C., Mo.), Ab ..... ..... 

—; goods transported ; defeat of right of subroga- 
gee avoiding. Carstairs v. Merch. &.T. Ins. Co.(U. 

~~ 2 eae pre relra hes 
iy ‘fori; when foreign receiver may sue; to re- 
cover assessments; defense; fraudulent representa- 
tion; when policy v void. Lycoming F. Ins. Co. v 
Wright (Vt 
——}; limitation ; saitaniibe of agent; 
arol evidence not ae - law. 
enton Ins. Co. (N. H. 8. C.) 
——; parol application ; opinion as a matters material 
to risk does not avoid. wae Ins. Co. v 
Enterprise Ins. Co. (Mass. 8. C.), Ab. 

——; renewal runs from expiration of original policy. 
Fuchs v. Germantown Ins. Co. (Wis. 5 

——; sole and unconditional owner. Williams v. Buf- 
falo G. Ins. Co. (U. 8. C. C., Ky.), Ab 

—— statutes ; constitutionality dependent on legisla- 
tion of other States; retaliatory legislation. Phoenix 
Ins. Co. v. Welch (Kans. 8. 

—; waiver of proof; total loss. 
Daugherty (Penn. 8. ¢. ), Ab 

—; whisky in bond ; when tax included. 
Union Ins. Co. (Ky. "A p.),A 

Life; benevolent societies. 

_ete., Ben. Asso. (N. Ap 


reformation : 
Tasker v 


sd a ngas ak: Kaan ones 
"Penn. F. Ins. Co. y. 


| es v. 


0 
: for benefit of soottian: [ cenee ee of deaths; 3 


~ evidence to overcome. Senendufer v. weaned (U. 


C. C., Mo.), Ab.. 
—:; condition as to liability : . assessments. ’ Eggles- 
ton y. Centennial, etc., Co. (vu. 8. Mo ), Ab.. 


——:; failure to pay premium ; ; declaration of agent 
evidence of waiver notice and proof of death ; note 
given for premium ; $ when pevid forfeited ; net value 
policy. Marston vy. Mass. ns. Co.(N. H. 8. C.), 


——; for benefit of married women when not assign- " 


able. Stokell v. Kimball (N P 
—— : non-payment premium ; forfeiture ; compelling 
receipt ; when company precluded from ‘objec —y: to 
receiving overdue yaw 
v. Tullidge (Ohio S, C.), Ab. ja saedues 
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INSURANCE-—Continued. 
Life ; non- nn premium ; waiver ; estoppel; re- 
scission —— v. Ins. Co. (N. H. 8. C.), Ab.. 

er; frau pa assignee cannot recover. 
~Blatten erger v. Holman, Ab .. . 
—" Ra aw free from capture. Cory v. Burr 


Page. 
. 419 


INTERNAL. REVENUE. ‘Exemption from m duty’ - 


wearing apparal. Astor v. Merritt (U. 
Whisky bond; sale “ spirits, forfeite 
3. v. Ulrici (0. 8. C.), Ab.. 
LN’ TER Sr. Genamnes rate prevails until Layee 
or judgment. Kelloggyv. Lavender (Neb. 
Refused for laches; action for excessive duties. 
field v. Ystalyeera I. Co. (U. 8.8. C.), Ab.. 
Statute changing rate of; effect on mn prior j judgments. 
O’Brien v. Young (N. Y. App.), F 
See Usury. 
INTERPLEADER Must allege plaintiff has no 
— a we : — at law. ae 
-E bbinghaus (U. ~ Cb -% ; 


JUDGMENT. Of another State; not to be enjoined 
because obtained on false and fraudulent testimony. 
Metcalf v. Gilmore (N. 

Docket: division of money column equivalent to state- 
ment of Gaiters and cents. De Lashmutt v. Sell- 
wood (Or. 8. C.), N.. ‘ recaensecens 

Nune pro tune ; for cost not final. Eastham v. a 
ston (Tex. 8 ©.), pT ERE Se eee SE ee 

Should be indexed ; actual wo supplies defect. 
Hamilton's appeal , ‘Penn. St. ), 

Security ; new loan; ‘creditors. 


"meme U. 


Pierce v. Black gun” 


8. C.), Ab... SR 
Upon service by publication ‘not bar to another ac- 
tion. Hart v. Sanson (U. 8.8. C.), Full... ......... 


When purchaser from disses a entitled to enjoin ; 
judgment by default before the expiration of time 
not void; redemption ; laches. Jonesboro vy. Cairo 
& St. L. R. Co. (U.S. 8. C.) ; 

Without personal service does not merge cause of ac- 
ms ake Bank of St. ES | v. wen (Vt. 

IMy WUE s 60:0,000608.505 Be 
ee Appeal ; Interest. 

JUDICIAL SALE. Sec urity void for usury; estoppel; 
new security substituted ; agent taking bonus; what 
not satisfaction; presumption. Jordan v.’ Hum- 
phrey (Minn. 8. C.), Ab 

Setting aside for Pd redemption. 
lass (IN. S. C.), Ab.. 

Setting aside re-sale ; setting ‘aside ‘and. reinstating ; 
damages ; use of property Couro y. Crane (U.S. 3: 


“Palmer v. a 


C.), 
Title acquired by pure haser ; effect of reversal of judg: 
ment. Waplesv. U. 8. (U.8.8.C.),A 
JURISDICTION. Cogdent connes give. “Webster v. 
Buffalo Ins. Co. (0. EU And. scandens ce sumnenee 
District and Circuit Bt ron urrent ; revivor; laches. 
Mason vy. Hartford (U.S. GC, Mass), Ab 
> “wel oa. Jenkins v. Loewenthal (U. § 3. 8. C.), 
Of Federal courts where ate, necessary party. a 
ningham v. Macon & B. R. Co. (U. 8. 8. C.), Full.. 
When joinder of judgments eonaus give. Tupper v. 
FRIED . Wa 0. Dy BID nvns.0n:0i ss0dnig a00sebes whdeenaens 
Whether acts of corporation are ultra vires, not Fed- 
eral action. Secquehanna B. Co. v. West B. B. 
Co. (U. C.), Ab. 
See Liaivaiin y tppeat j 
Corporation; Indians ; 


“‘Bankrupte Us Conflict of Law ; 
Insolvency ; Removal of Cause ; 


Trespass 
JURY. When objection to age of juror must be 
raised. Johne v. Hodges (Md. App.), Ab 
JUSTICE OF P 3 cannot act after seventy. 
People ex rel. Lawrence yv. Mann (N. Y. 8. C.), Full.. 
See Constitutional Law. 


mining lands; construction of statute 
Sullivan v. 


LAND, public ; 
as to placer claims : effect of demurrer. 
Iron 8. M. Co. (U.S. 8. C.), Ab 

LANDLORD AND TENANT. Landlord's share 
of growing crops cannot be sold on execution. Long 
v. Seavers (Penn. 8. C.), Fu 

Crops; title of landlord where tenant on shares threat- 
ens to conyers: injunction. Schmitt v. Cassilius 
(Minn. 8. C.), ‘ 

Covenant to A. poe paving ‘and. curbing street. 
Griffin v. Phoenix Co. (Penn. 8. C.) 

Lessee need not sign lease to bind cee icFarlande v. 
Williams (Ill. 8. C.;, Ab . 

Liability of landlord for defective plumbing. “Chad 
wick v. Woodward (N. Y. City Ct.), Ab 

Landlord not liable to tenant for pot Mot inju fom 
defect in premises. Bowe v. Hunking (Mass. 8. C.), 


ss is4 ekhadohidninsinseiaaienies Ama acme eke aae hae 
Monthly letting; 
(Penn. 8. C.), Ab. . 
tenants in common; use and occupation by one, con- 
tribution for repairs. Leigh v. Dickeson (Eng. 2. B. 
Ded> MBs cices tiege<s 


See Decd ; 


Eminent Domain. 


Red- 
1 


83 


278 


- wt 


wi 


338 
355 


15 
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LARCENY. See UCTUB — 
LAWFUL STRUCT Brookiva, Bridge. 
Miller v. Mayor of New DEES. 8. 8. C.), Full 
EASE. Breach of negative covenants ; ‘forfeiture ; 
undertaking. Timms v. Baker (Eng. Q. B.D.) 


uess. Rowls <. Miller (Eng. Ch. D), A 
ee eDIT. and Tenant. 
LETTER OF “OR Agreement = to | accept. 
Sherwin v. E.CRe (Ohio S. C Xe) AD... itale 
HBR: See Slander and Libel. 
SE pecenee by levy; 
Gerrish (N. H. eae Sint heen nn. epee 
Sale of liquor A$ to legislative control; license 
not a tax. aunmes Co. v. Richland Center (Wis. S. 
C.), Full P 
See Excise ; Municipal ‘Corporation. 


prescription. Taylor v 





LIEN. See Agency; Attorney; Maritime Law; Me. 
chanics’ Lien. 
LIMITATION. Acting under government; con- 


ae « of statute. Cutler v. Kouns (U.S. 8. C.) 


Letter as acknowledgment : ‘illegal wikarei apie 
tion of F weeen lex fori. Welsh vy. Mayer ( 


Pais aereen 

Division of town; or debt; contribution. 

v. Tremont (Me.'S. (.), Ab.. 

Federal statute salen ‘suit might be removed; ‘acts 
qoee yaaer military authority. 
( 

Piesdulent concealment; knowledge of assignee; let- 
ters pened epseumes receiv ed. Rosenthal v. Wal- 
ker (U.S. ,A 

OPull es. tee it valid. 


Mt. Desert 


Leeann y. Carusi i (0.8. 


an 34 te of execution. Super v. Bonker (U. 
8.58. C.), Ab . 

Statute of, as ito ‘non-residents. 
(Me. 8. ©), 
Statute spepended by death of debtor. 

(Kans. 8. D.), Ab.. 

Under code of Tennessee ; suit brought within time 
but dismissed by want of’ jurisdiction extends time. 
Smith v. McNeal (U.S. 8. C.), Ab Si 

See Conversion ; Gift; Mortgage. 


MALICIOUS PROSECUTION. Defense; estop- 

pel; question of law. Parli v. Reed (Kans. 8. C.), 
When action does not lie “for prosecuting civil suit. 
Muldoon y. Rickey (Penn. 8. 

MANDAMUS. Act iasiteriel; , Se, ; tax pro- 

ceedings .......- 
by not lie to control discretion of public officer. 
State v. Kendall (Neb. 8. C.), Ab. 

MARITIME LAW. 
to limit liability supersede other ac ting. an idence 
&N.Y.S. Co. v. Hill Mfg. Co. (U. 8.8. C.), Ab.... 

Collision with solid structure in river; sean in rem 
against structure not allowed. The Arkansas (U. 8. 
Cc. C., Towa).. : sd 

Discharge of | seamen: “rec :OV er ‘y ‘of, wages : 
The Frank C. Barker (U.S. D.C.,N.J.), Ab..... . 

Peril of sea; bill 3 jlading ; carrier Woadly v 
Michell (Eng. Q. B. D.), Ab . 

Priority of payment ; , E_R claims and wages ; sale 
ofship. The Elin (Eng. App. ), Ab.. 

Ship; lien for supplies Yee ‘edenc 6 of prior mort- 
gage. The Charlotte Vanderbilt (U.S. D. C., N. Y.), 

—— when not liable for nepligent injury to seamen. 
The City of Alexandria (U. 8. D. 

Warranty of seaworthiness in. contract of em 
ment. The Lillie Hamilton (U. 8S. D. ., IIl.), ; 

MARRIAGE. oy? terminates with te 

death. Lenahan v. O'Keefe (Ill. 8. C.), Ab 
—--3 — for. State of Kansas v. Dent (Kans. 


yy agreement invalid. 


Thompson v. Reed 
Parli v. Reed 


, 
Conflict of law ; ; proceedings 


remedy. 


Johnson y. Hunt Ky. 


Ap: 
peek kom ye & wife upheld. Thompson Vv. 


5 OS ae rrr: 
Dese wife; “right ~ sell husband’s Ne ial ‘for 
support. Rawson v. Spangler (lowa 8. ani 


Divorce; alimony to wife Swix she is unsuccessful. 
Janvrin v. Janvrin (N. H.S.C.), Ab. 

—; adultery of wife condoned not defense in action 

by wife for husband's SO). Pues Cum- 


ming v. Cumming(Mass. S.C.), Full..... ........... 
——; yy’ cruelty.” Carpenter v. Carpenter 
_(Kans, 8. C.), N..... 
Ns AA cruelty}; iv husband complainant. 
~ Kelly v. ay! (Nev. 8. U US, A i annatees. wexcami. one 
——;3 ife’s false report  y oe s manng 
“‘cruelty.” Kelly v. Kelly (Nev. 8. C.), N..... 


; im 9 wee not ‘ ‘desertion.’ 
aw J. Eq.), Ab 

; when does not bar ont, service by atieeueaees © 
~Cheeley ¥. Clayton (U. 8,8. C.), Ab 








Ab.. 
Restrictive covenant against trade ; charitabie b busi- » as 


Mitchell vy. Clark . 


eee 


98 


. 316 


293 


19 


. 518 


19 
98 


- 456 


sreceee € 


MARRIAGE —Continued. 
Implied agency of wife to 2 oT for husband. Raw- 
e on 








son v. Spangler (lowaS ae 
Husband as wife’s agent; joinder as defendants ; ; lia- 
red of wife. 


Te liable for necessaries furnished wife ‘living | 
separate from him and in ae by his conniv- 
ance. Ferren v. Moore (N. H. 8. C.), 


Married woman's liability on note in separate busi- “ 


ness. Third Nat. Bank v. Guenther (Buff. 8S. C. 
Post-nuptial agreement; settling differences; consid- 
eration. Burkholder’s Appeal (Penn. 8. C.), Ab 
Settlement = wife; when —— as against creditors. 
Movre v. Page (U. 8.8. C.), A 
Support A bastard child 
mother. State v. Shoemaker (Iowa, 8S. C 
Wife’s liability for daughter’s oe education. 
Mullen v. Pratt (N. Y.S. C.), N; (Kans. 8. C.), 
SeeyDeed Gift; Public Lands. 


MASTER AND SERVANT. Hazardous employ- 


ment; knowledge of employees; promise by master 
to repair. Mo. Furnace;Co. v. Abend (Il. 8. C.), Ab 
Station agent is ‘“‘ fellow servant.’ ye n v. Minne- 
apolis & St. L. R. Co. (Minn, 8. C.), Full.. 
When master liable for negligent injury by servant in 
wie own business. Mul!vehill v. Bates (Minn. 
2 Sere panes sed seake 
Liability of master for injury to serv ‘ant; co-servant; 
pegiigenc e. Randall v. Balt. & O. R. Co. (U. 8.8. C.) 


Inexperienced workman using circular saw; duty of 
master to warn. Wheeler v, Wason Mfg. Co. (Mass. 


Fee ee ee ere 2 
Greene 
oO 


Defec tive machinery ; knowledge of * ~. 
v. Minn. & St. L. R. Co. (Minn. 8. C.), 
Unsafe machinery ; contributor ceciees e. 
way v. Mich. Cent. R. Co. (Mich. 8.C.), Ab.. 
Degree of railroad company’s care of employee. 
ville & N. R. Co. v. McCoy (Ky. App.), N.... 
Duty of railroad company as to cars of another com- 
pany; inspection; fellow servant. Mackin v. Bos- 
ton & A. R. Co. (Mass. 8. C.) 
MECHANICS’ LIEN attaches to “equitable estate: 
lands held under parol agreement for sale, when 
election lies. Eberly v. Lehman (Penn. 8. C.), Ab. 
MINING. Occupancy of claim under act of Congress; 
exp venditure = nig held in common. Jackson 
oby (U. 8. 8. C.), Ab........... » seense 
See Land. 
Burning corpse not. 


Louis- 


MISDEMEANOR. 


MONEY paid; 
estoppel. Hill v. Grosser (N. H. 8. C.), Ab.........-. 
MORTGAGE, chattel; right of mortgagee to take 
possession when he deems himself in danger. Bar- 
yett v. Hart (Ohio B.C.) BD... necees cscesesscoes. 
—— omision of a word in desc ription; power of court 
tosupply. Clay v. Currier (lowa, 8. C.), N.. 
—— of growing crop; validity as against creditor: suf- 
Sateney of eapenpeeeens Kimball v. Sattley (Vt. S. 


Bacon vy. 


When payment. operates “as ‘assignment. 
Goodnow (N. H.8. C.), Ab.. 

When covenant not ‘implied ; ‘foreclosure; deficiency. 
Mack v. Austin (N . App.), A 

Deed absolute in form as; to secure future ady ances. 
Madigan vy. Mead (Minn. 8. C.), Ab 

To secure accommodation indorser rights of assignee; 
attorney's fee 4 iy eee void. Bendry v. Town- 
send (U.8.8.C.), Ab...... 

Forec losure ; subject A lien; $ pure haser cannot con- 
test validity. Swann v. Fabyan (U.S. 8. C.), Ab . 
——against railroad; fraud of directors; right of 
stockholders to intervene; how far mortgage valid. 
Thomas v. Brownville, F. K. & P. R. Co. (U.S. S.C >> 


Fetes v. v. O'Loughlin ‘(lowa, 


Identific ation of note in. 
ena te court ‘with mortgagee’ s power of 

sale; solicitor; mortgagee. (Eng. App.), Ab 
Interest and assignment. Lewis v. Small (Me. S. C.), 


What does not constitute; attempt “to revive dis- 
charged maostanae. New Orleans sunning Asso. Vv. 
Adams (U. 8. 8. C.), Ab 

Grantee subject te: does not assume. 
Towle (N. H. 8. Ab.. 

Mortgagee fin pt SE on : how to become such ; stat- 
ute of limitation construed as to infants. Howeil 
Ye ee SS Oe 

Payment of wo by mortgagee. 
math (Mo. 8. oae.. 

Power to poh rw includes power to extend euluieg 
mortgage. . Warner v. Conn. Mut. L. Ins. Co. (U. 

), Full..... 

Power of sale not revoked by death ; . sheriff as — 
or grantee ; recital. White v. Stephens (Mo. 8. oh 


“Lawrence v. 


Privity as between recorded and unrecorded ; ‘aie 
of proof. Jackson vy. Reid.... 


eee 8 teen eee eee 


Dunn vy. Raynor Orange (N. J. 8. C.), ; 


ini after marriage of 


"Hatha- ~ 


refusal to perform cannot recover ; 


Page. 
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MORTGAGE-Continued. oases 
Passes with note freed from equities. Cheney v. 
I, 0 Rs EN oe i<cdcce sine Rencneieeaneanse 76 
Securing note, ieonciteanat ye we by mere delivery. 
Kuhns v. Bankers (Neb. 8. C.), Ab................ -. 
Securing overdue note ; mortgagee in posnension 3 
crops. Hambletv. Bliss (Vt. 8. C.), Ab.............. 155 
See Damages ; Estoy ypel. 
MUNICIPAL BONDS. Bona ‘hide puschanar ; es- 
oppel. County of Dixon v. Field (U. 8. ), Ab. 475 


——}; excessive issue. 

Conflict of decision between State and Federal court. 
Dallas Co. v. Merrill (Mo. 8. C.), 

Construction of statute authorizing; 
ag of Dw tie of bonds. Rich v. 


1 resumption in 
Jentz (U. 8. be 


Bstoppel by b pecheis: ba fo 
Ban Porter (0. C.), 4 
Internal improv dod ae mill not under Siepeasite 


De cccrscrce+ eves 


Dallas v. McKenzie we. Ss. 8. C. ), 
313 


statute. Osborne v. Co. of Adams(U S.8.C.), Ab. 17 
Internal improvement. U.S. v. Comrs. of Dodge (U. 
8.8. C.), Ab..... 175 
Irregularities cured. ‘by “statute ; ‘subject. expressed. in 
title ; pees no exception to ruling. ented of 
Otoe | b. 455 
Railroad aid ; validity ; statutory construc tion. “City 
of Jonesboro v. Cairo & St. L. R. Co . @. 8. C.), on 
Recitals stopping defense; constitutional law. County 
of Sherman v. Simonds (U.S. 8.C.), Ab.. 4 
Validity of township railroad. aid bonds; State law 
impairing contract. Hoff v. County of Jasper (U. 
2 5 =e 236 
Valid though unsealed ; $ when equity Will ad. judge un- 
sealed instrument as sealed ; negligence; citizenship 
giving jurisdiction. Inhabitants of Bernards v. 
Sn te), es BG, Bi vnc scins cas cagedscesscaseasse lv 
Invalid for want y, proper signing. Bissel v. Spring 
, DE Se Ee eee ae ee 154 
MUNICIPAL GORPOR RATION. Discrimination 
in water charges by, forbidden. State v. Mayor (N. 
PA fA) Sree rr aoe 138 
Not bound to erect barriers before basement areas 
Beardsley vy. City of Hartford (Conn. 8. C.), N. * 342 
Health officers mayjbind city Pe nurses for pest-houses. 
Labrie v. Manchester (N. H. sm 43 
L oe woe coasting on street, mot Hable fori injury by. 
Buford v. Grand Rapids (Micl 1. S. C.), 263 
City not liable for yay: act of fireman. “Edgerly 
cS Te Sl eee 291 
— liability for, as to road within railroad 
right of way. Township of Aston v. McClure (Penn. 
NR RIEL I Pe 97 
Town liable for obstruction to highway created 
railroad company. Sidesv. Portsmouth (N. 
C.), Ab.. . 187 
Street crossing; jury not to decide whether nec essary; 
wk ~~ decide. Borough of Easton v. Neff (Penn. = 
See ee eee 372 
Defect in street ; inj ury to one. stepping partly off. 
Duffy v. Dubuque ( re Se. Ci cncccececcee . 363 
—— for defect in street. "City of Chie ago Y. 
oe RS A err ererr 58 
Liability of, for dadeniins sidewalk ; notice. City of 
Chicago v. Schmidt (Ill. 8. C.), Ab... .........-...... 479 
Obstruction in street. City of Wellington v. Gregson 
I Ls, Ml cins dhddmcndiedinn caunissedeneaegios  aues 483 
Surface water ; 7 collecting. Field v. West 
Orange (N.J. Ea aan pmeripe VERSA: 397 
Village; when not itaie for injury ww: by defect 
in mg ys Parker v. Rutland (Vt. 8. » Full.... 149 


See Bridye; Criminal Law; Ditisats. 


NATIONAL BANK. See Bank. 
EC CONE See Lawful Structure. 
NEGL 
third . Lake Erie v. Zoflinger (Il. §.C.), Ab. 
Action for injury while engaged in unlawfully erecting 
telegraph line, does a lie. Banks v. a St. 
R. Co. (Mass. 8. C.) 
as to place re business must be kept reason- 
ly safe. Nare v. Flack (Ind. 8S. C.), Fu 
Bins near railway ef Dickinson v. P a Huron, 
etc. (Mich. 8. C.), Ab...... ... Sedan iene srae - athe 
Care requisite as to ee Davis v. Chic. and N. W. 
 * Be a See eae errr: 
Clerk’s po hei to enter mortgage ; counsel fees; notice 
to defend. Chase v. Bennets(N. H. S. C.) re 
Of contractor in building causing party an to fall; 
——s* liability. Hughes v. Percival (Eng. App.), 


GENCE. What is ; evidence ; declarations of - 


——in digging ditch in street for r priv ‘ate water pipe. 0 


Smith v. Simmons (Penn. S. 
Liability of contractor to Ad wt 8 servant. 

elor v. Fortescue (Eng. Q. B. D.), 
Contributory ; boarding elevated railw ay train in 

—s- Solomon v. Manhattan Ry.Co. (N. Y.Sup.), 


pnw Anes 3 ee - 


——; damages to ‘orcnard from loc omotive sparks. Mo. 
Pac. Ry. Co. v. Cornell (Kans. 8. C.), N 


23 








| NEGLIGENCE-— Comiueet. Page. 
Contributory; ferry. Dudley v. Camden & [P. R. Co. 
N. J. (App.), _ IE PS 
—; defect in highway ; - driving horse at high speed; 
evidence. Whitney v. Leominster (Mass. 8. C.),N 
; leaving railway train in motion. Cumberi hy 
Valley R. Co. v. Mangans (Md. App.), N. 
——; passenger putting arm outside car window. 
Dunn v. Seabord & R. Co. (Va. 8.C.), N.. 
—: walking on —_—— track. Balt. & O. R. Co. v. 


Depew ee Se Sa eS ee re rao 
—— ; riding with arm aa car window “. German- _ 
town Pass. Ry. Co. v a trmek. (Penn. = See 
——j; in Lon railroad trac Ww RN... v. B. 
SA. . Gp. Ce, Bi, Bion - ois cnc cnncces, bos eae 


——; maintaining barbed ie fenceinhighway. Wil- 
liam v. Mudgett (Tex. Com. App.), N.... 
——; question of fact ; high rate of speed on railway 
train; expert gyidence. nny Vv. raeiaipette etc. 


CRAs. Gis asc sas~ pacasscnssendase. 4 neeeeeten 496 
Dangerous SoM etl infant “licensee. Branson’s 

Adm’r v. Labrat (Ky. A % PRR errr eee rer 
Duty imposed by statute ; contributory, no defense. 

Cressey v. Northern Railroad. (N.H.S.C.), Full... 392 


=e ; boys one nnennedel Becker (N. J. S. 
) 


Fire- ¥ petal “owner.” Schott v. "Harvey (Penn. S. 
C.) dhe Me PhkewheS mmmete 
wiee oak by engine: ¢ : spark arrester. Hoff v. “West “Jer- 
sey R. Co. (N.J. 5S. C.), Ab... snwacie «i 
joint "ERE TENE | proximate 


—— by locomotive; 
P. R. Co. (Minn. 8 


cause. Johnson v. pe 


Injury to traveller on “highway; ; travel must be on 
proper part 7 road. Cartwrig tv. Town of Belmont 
(Wis. 8. C.), 

—— at Ba SF y crossing, of i. oy way used by public; 
young child. O’Conner vy. & L. R. Co. (Mass. 8. 
are » aes Oe 

in from train, when not. ’ Pitts., B.& W. R, 


Co. Rohrmen (Pees. ©. ©.), AD. occo.0c ces sccsee 97 
Of lessor storing explosives; liabilit forinjury to les- 
see’s child; way of necessity. owers v. Harlow 
fo SF errr re 394 
Loss of life; what plaintiff must show; mistake of 
judgment. Brown v. French (Penn. 8. C.), Ab...... 372 
Municipal corporation not liable for jay wee of fire- 
man. Wilcox y. Chicago (Ill. 8.C.), A 5 37 
Onngret dangerous premises; duty to ty Henkel 
. Murr (N.Y. Sup.), N.. 103 


Pe srsonal i injury at railwa crossing; - contributory. negli- 
gence. Darcy vy. L. R. Co. (Eng. App.), Ab. 315 
Person injured by, not ple OT, with negligence of 
com — surgeon in treating sajury. Pullman Pal. 
Car Bluhm. (Ill. §. C.), 
of oubiie ‘offloers; Brooklyn Bridgeitrustees not “iiabe * 
for injury to one crossing bridge caused by panic. 
Hanover vy. Agnew (N. Y. City C.), Full . 
Of railroad company setting fire; evidence; leaving 
combustibles on Y cpeae Gibbons v. Wisconsin R. 
Co. (Wis. 8. C.), A 5 tas 
Railroad fencing; I cause ; animals ‘in jured 
by fright. Schutz v. Ind., B. & W. R. o. (Ill. 8S. C.) 157 
——; negligence in constructing aethenee crossing ; 
company liable for nveny to travellers on highway. 
Marra vy. Cent, Vt. R. Co. (Vt. 8S. 
Removal of soil by land- ~— ner letting in sea to neigh- 
bor’s land. Mears v. Dole (Mass. 8. C.), Ab... ...... 197 
Getting off rear of car not, per se; duty of ‘railroad com- 
pany to provide assistance ; question for jury Cart- 
right v. Chicago (Mich. 8S. C.), Ab 
Statutory right of action for death by, subsists against 
personal x? mM of wrong-doer. Hegerich v. 
Keddie (N. Y. S. C.), N 
Unlawful act not, nengeoeeees setting fire by steam 
engine. Burbank v. Bethel 'S. M. Co. (Me. S. C.), Ab. 7 
Ww ee employee not passenger ; knowledge of danger. 
McQueen v. Chicago (Kans. 8. C.), 
See Carrier; Damages; Maritime Law; Master and 
Servant ; Municipal Corporation ; Parent and Child ; 
Sunday ; Municipal Bond. 
NEGOTIABLE INSTRUMENT. Alteration i; 
signing as pon — execution. Sullivan v. Ru 
ef OS SR er err er ere 519 
GLEE LENE PNY SARE CE EID 99 


What is; ttt gy 
Bill of exchange; power of directors ; perenne lia- 
— West London, etc. v. Kitson (Eng. Q. B. D.), ~ 
oe jide holder. Bone vy. Tharp (lowa8. C.), Ab.... 519 
Certificate of stock, not; thief can give no title. Bar- 
stow v. Savage Mining Co. (Cal. §.C.), Ab......... 3T 
Indorser’s co-sureties. MacDonald vy. Whitfield (Eng. ns 
P. eR 
Indorsement construed as qusnanty. Bray v. Marsh 
(Me. 8. C.), Ab...... , ‘ 316 
Note conferring promise to pay. ‘attorney's ‘fee ‘not. 
Maryland Fert. oe Se Co. v. Newman (Md. App.), 


a 
‘ 


Full.. 
Note for patent ‘Tight; “presumed valid. Gerrish v. 
Bragg (Vt. 8. C.), Ab 
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NEGOTIABLE INSTRUMENT-Co ont. 
Personal demand of maker, but not iat Toon ifled place | 
of payment. Parker v. Stroud (N.Y 





Page. 


Payment of lost note enforceable p--\-5 in equity. ; 
o% 


dams v. Edmonds (Vt. 8. C.), Ab . 
Restetetive indorsement to agent ; evidence. Armour 
Bros. v. Riley Co. Bank. (Kans. S. C.), Ab. 
Sti aiethon impairing Rageteneiiy. Goldman v. Blum 
ex.8.C.), A . 
When counter-claim not allowable. 
Noble (Vt. 8. C.), Ab 
Wysenty of collection. 


Armstrong Y. 


Taylor v. Soper (Mich. 8 on ), 


No warranty ‘of solvency implied ‘on sale of. Mulliken 
8. A 199 


v. Chapman (Me. )s 
EW APER. See Slander and Libel. 


: Sempeaston eee: trust. Rowe v. 
Ream (Penn 8. Ab.. settle eid 
NUISANCE Noise of cattle ; ; railroad ; statutory 


By ai... injunction. Truman vy. London (Eng. agen 
Public market. Atwater v. Mayor (N. J. “Ch.), ) ee 
“wee railroad vase not. Briesen v. L. I. R. Co. (N. 


UE sa acae. + 0064us cemnaesensessenqenes 


See Water and Water- course. 


OFFICE AND OFFICER. Attachment, excessive; 
when a not liable in damages. Davis v. Web- 
ster(N.H.S.C.), Ab ....... 
Officer protec ted & process fair onitsface. Mathews v. 
Densmore (U.S. 8. C.), Full... . 
Public officer; right to fees above salary 5 commissions 
on sales. U.S. v. Brindle (U.S.8.C ), Ab. 
highway overseer cutting 
Cubit v. O’Dett 


Power of county board to fill vacancy. "State v. Meehan 
N.J ), Ab 2 


Trespass by public officer ; 
drains in pong neighbor's land. 
(Mich. 8. 

When non- -resident does not disqualify ‘under Kansas 
yee Salamanca township v Ween Gy: 8.8. C.), 


See Mandamus. 


PARENT AND CHILD. 
as between pyenneren and father. 
Havens (N. ¥. S. ¢ as 
Mother's right to pn At for negligent injury to son; 
damages; highway; contributory negligence. Com- 
missioners of Hartford Co. v. Hamilton (Md. App.), 


Custody of young infant 
Sturtevant v 


PARDON. Une onditional, cannot be impeached for 
fraud. Knapp v. Thomas (Ohio 8. C.), 
PARTNERS Action AS one partner. ‘Vinal 
v. W. Va., Oil, ete., Co. (U. S. 8. C.), Ab.. 
Firm of solicitors; "liability for sect of co-partner 
Cleather v. Twisden (Eng. Ch. 
Limitation of ponerse & authority as to guaranty. 
Avery v. Rowell (Wis. 8 
Partner of assignee cannot - firm on firm: note. 
Davis v. Merrill (Mich. S. C.), Ab. 
Partner’s power to sell firm property and limit of. 
Blaker v. Sands (Kans. 8. C.) 
Priorities between firm and individual "creditors. 
Shackelford v. Clark (Mo. 8. C.), 
Real estate debts. 
Release of partner’s debt for one due firm. 
v. Stetson (Iowa 8. C.), Ab.. ... 
Use of name of one p partner. 
Horton Mfg. Co. (U. S.C C., Ind.) 
See Payme nt; Pan tS 
PATENT. Combination ; infringement; reissue void; 
disclaimer does not revive original. McMurray v 
Mallory (U.S. 8. C.), Ab 


Thomas 


Horton ae Co. v. 
» Ab.. . nee 


Infringement; dam ages; inter est on profits not re- 
Y peeeguan tl. eve R. Co. v. Torrill (U. 8. 8. C.), 


‘Black vy. Thorne (U.S. S. 


To. junetion sa a Newman (U.S. C. 


oly © Pte eercceeri cee 08 -seeresesececcses 


a. ALT . damage ‘for infringing. Garretson v. 
Clark ( 8. Cc A a eede: an aus 
Novelty; old process to similar subject. “Penn. R. Co. 
v. Locomotive (U.S. 8. C.), Ab ae 
Prost | weal general denial. Zane v. Soffe (U. S. S. 


Sus nding injunction ; ublic interest. Munson vy. 
pendin pees Sees. ie 
“hn ‘Conetiteianmal Law. 
PAYMENT. Application of; successive partner- 
shi akes v. Bailey (Vt. S. C.), Ab 
Application; no chenge without Qiiters consent. 
yler v. Read (Tex. S. C.), Ab.............. .. «. 
—. Lauton v. Rowan (N. H.S8. C.), Ab............... 
Compulsory ; commission on purchase of stamps. 
Swift & C. Co. v. U. 8. (U. 8. 8. C.), Ab 
Personal Be cop accepted as; construction of « con- 
Liwe inchester & P. Mfg. Co. v. Funge (U. 


Taking ae ‘not, “unless “agreed ; when action not 
posmatase’ offer to nen Moore v. esen - H. 


Ci), ADs erersreceeeeee 





Messer v. ‘eee ol. H.S.C.), Ab. 3 





PAYMENT Continued. Page. 
Of water license under compulsion. Westlake y. City 
rN GE; UC OLE: ML cane scecasece.0 aseanas 57 
PENALTY. Feonetiee charter ; ignorance of law ; 
ERTO by Grumbine v. State (Md. App.), Ab.. 139 
RIURY . pg Criminal ia. 
. See Co <“s t. 
PHOTOGRAPH Ry! alse certificate of in- 
VG AMY v. Cominines (Me. S. C.), Ab....... 238 
POS My, See Public Lands. 
St S33 E. See Criminal Law. 
C Allowance of appeal; enpaveninan. 
ort pave (C. 6. S. ©.), AB.....cccce- 279 


In equity; dismissal of Dill after hearing merits. For- 
rist v. Bellows (N -H.8 
Exception must be A. a at trial. 
8.5. C.), Ab. 
Priority Of successive attachments. 
Stephenson (Mo. 8.C.), A 
Return must be ‘annexed’ to attachment. Rock vy. Sing- 
master (Iowa 8S. C.), Ab 
See Attachment : 
PRESUMPTION. 
te v. Teissed 


Pn preeness intoxicating. 


Criminal Law : ; > Municipal Bonds ; Trial. 


3 
PRIVILEGED, “GOMMUNICA TION: See Ev _ 


Administration of estate of 
living person void. Thomas v. People (III. 8. C.), Ab. 
Claim for death from negligence not —_ of estate. 
Perry v. St. J.& W. R. Co. (Kans. 8. C.), Ab .. 
Debts assets at decedent’s domicile ; debts due from 
United States; mandamus; United States treasurer. 
Wyman v. U. 8. (U. 8. S. C.), Ab. 
Tombstone proper capone by executor. 
v. Armstrong (lowaS8. C.), Ab. 
Will, peonete of, not impeachable collaterally. Spofford | 
v. ‘Smith (N .H.S8.C,), Ab. denne va 

PROCESS See Administration ; , ‘Will. 

. See Evidence. 

PROM SPOR, NOTE. 

ERE MATE COST. See Carrier. 

PUBLIC LANDS. Disposition of, in satisfaction 
of military land warrant, nota sale entitling a State 
to percentage ; practical Construction of statute. 
Matter of lowa & Illinois (0.S.8.C.), Ab... ... 

Town site on; occupancy of polygamous wife with 
husband not notice of wife’s claim when husband 
has title ; deed not witnessed ; special statute con- 
trolling general law ; deed from ¢ ity. Townsend v. 
Little (U.S. 8. C.), Ab. i 

PUBLIC USE. See Contract. 


RAILROAD. 
in cold and snow. 
(Ky App.) N 

Private road crossing; fence ; 
admissible against stranger. 
(Ohio8.C.), Ab ....... 


Liable for ejecting drunken passengei 
Louisville, etc., R. Co. v. 
ossing; fence ; evidence ey > books > ‘in- 
Railroad y. C megan 


Sullivan 


194 


See Negotiable Instrument. 


“Crapo 
937 


See Constitutional Law ; Neylige nee 2 - Nuisance ry Street Rail 


way. 
OAT riminal Law 
RATIEICA TION. See Judicial Sale. 
ECEIPT. Evidence; so far as contract, nest be 
_ by parol. Goodwin v. Goodwin (N. H. ‘ 


MERARDEE <Ks8 CEMEANEROCEO OMA SES 260neO One san eRe 458 
RECORDING ACT. Index part of record: omis- 
sion may be remedied ; good from when; ejectment; : 
grantee of “s oa limitation. Lombard vy, Culbert- 
Oe CO Wi OE. Pe I os i ncbces- 44000. Cennrenses sseeeneee v4 
REGISTR ATION, Mutilated indexes. Elliott y. 
SS rrr tees 
REMOVA “OF CAUSE. Amendment by State 
wk a oh —- Wellman v. Howland (U. 
Chieu SW a begun. Frelinghuysen v. Bald- 
win (TJ.8.C.C.,N. Y¥.), A TSR Ee 
Eminent domain ‘proceedings. ” North Pacific T. Co. v. 
Lowenberg (U. i. i MI od tcits nncecane 195 
Federal question; constitutionality of State law. Smith 
v. Grimhow (U. 8.8.0 235 
Petition when to be filed. "Stebbins y. Lancashire Ins. 
oe h 8 Ae ere 376 
Practice; garnishment of judgment. Loomis v. Har- 
rington (U. 8. C. C., Mich.), Ab.............00 195 
Proeeedings supplemental ¢ cannot be removed. Poole " 
v. Thatcher (U.S. C. C.,, Miss.), Ab 356 
Repleading; practice; distinction between law and 
ad: . ‘hittington Mfg. Co. v. Memphis, etc. 
ts PA 6 b0cmbk i hsndegs V6aednhi nade 4rseus Gane 495 
Suit - Seenn Ames vy. State (Kans. 8. C.), N. . ... 423 
ae by State. State v. Wolffe tu. &. 2 ¢.. ~ 
ED nnidats bnednte eked vite debe aehn sent sneneds 216 
— to set atte hw, apmeenen. ane prea § Soc. 
v. Price (U. . 215 
ao Trust. 
REPLEVIN. Does not lie for property not rw 
ble of division. Read v. Middleton (Iowa 8. C.) .. 313 
Does not lie for property seized wed taxes. Soeur v. 
Kindschi (Wis. 8. C.), Ry oa binahnedaetnnae ae 
See Fixtures. 
RESIDENCE. See Will. 
REV NU Appraisement by custom ay: y ae 
viewable by jury. Hilton v. Merritt (U. C.). Ab. 175 
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RIGHT aN Watias asowent. ens 


SALE of chattels of specified quality; must be sepa- 
rated from others by vendor to make delivery. Hoff- 
qenm ¥. Meme CWwle, ©. ©.), BB. ... 2. ccccccs cons 38 

Conditional; title of purel haser from vendee. Morgan 
v. Kidder (Vt. S. C.), Ab 
——; of chattel ; fi rfeiture ; ‘demand; ‘waiver. Mat- 
thews v. Lucia (Vt. S. 
Declarations of vendor after, inadmissible. Hirsch- a 








~ 


field v. Williamson (Nev. 8. C.), Ab.. 
For illegal purpose; when vendor not debauched ‘from 
recovering. Lewin v. Johnson (N. Y. 8 3 =F 463 
Implied mages: J Fogg’s Adm. v. Rogers (Ky.S.C.),N. 165 
See Damages ; Judicial Sale ; Public Lands; Warranty. 
SCHOOL RD. Power to take security. St. 
Louis b BOA. Board v. Wood (Mo. 8. C.), A 
SEDUCTION. rye mental suffering. “Lant v. 
Phelbrick (N. H.S -C), peed ; -. 137 
See Meliss 


SET OAS See State. 
PING. the Peer of in bill of lading ; right to 
insist on. vata eer of the Realm seat 8.C.C., wae, 


on 75 

See Maritime Law. 

SHERIFF. No right to poundage ww opin 
made. Peck v. City ag — (Mich. 8. C.), Ab.... 76 


SLANDER AND LiIBEI.”” Libel; ambiguous 


charge ; evidence; other ‘Se to show animus. 


Knapp v. Fuller (H. 8. C.), Ab........ PE 
——; charge of pusery actionable. Henicke v. Grif- 

fith (Kans. 8. C.), Ab........ 36 
—— on deceased person; criminal information will not 

lie for. Regina v. Labouchere (Eng. 5 55 ee 324 
——; newspaper liable for, though pub ished a8 news. 

Barnes v. Campbell (N. H. 8. C.), Ab 217 


——; nomenon. a by employee. Bruce v. Reed 
(Penn. 8. C.), 2 

Slander; > Bane ‘popular. meaning of word in for- 
r\ language. Blakeman vy. Blakeman (Minn. S. C.), ie 


-—; when words imputing crime not actionable. 
Brown v. Myers (Ohio 8. C.), Full....... 169 

; truth of charge need ‘hot be proved. ‘beyond 

reasonable doubt. Bell v. MeGinness (Ohio 8. C.), 


ea tdaihe hs sateaeninaeaeenee 193 
SLEEP NG CAR COMPANY. See Carrier. 
SPECIFIC PERFORMANCE of agreement to 
secure debt by mortgage. Irvine v. Armstrong 
Me cy ls .akvdeaedsanede Mae meee 55 
When not apy breach of contract to wig pat- 
oss remedy at law. Worden vy. Graham (Ill. 5S. C.), 
nie Sukie s ls pau nie 58, 479 


Misrepresentation defeating right to lease. Smith v. 
Land and H, P. Co. (Eng. Ch. D.), Ab... ............. 218 
TE. Action b ; defendant may set- -off ; ‘no judg- 
ment against in absence of statute ; exemption from 
tax ; when grantee entitled to. Comm. v. Owens- 


boro (Ky. App.), Ab. — ere 
STATUTE. Construction ; “ejusde m generis. U, 8. v. 
Sixty-five terra cotta vases (U.8.C.C.,N. Y.), N.. 3 
Cc oeneee law haw to race. Metter of Ah Sak. (U. 

; . ), Fa =: drapirandscaaehe aMaL aaa takin Saacaen 95 
Practical. U. S. v. Graham (N. H. §.C.), Ab....... .-. 175 
Foreign must be ” ome ed. Larwell y. Hanover Saw Soc. 

(Ohio S. C.), Ab 57 
ws by implication. Sifred v. Comm. (Penn. S. C.), 72 


m.. ae LAmitation ; 2 Municipal Bonds; Public Lands. 
STOPPAGE IN TR ITU. Enforcement by 
gqulty - right in. fay Sls v. Wallach (N. Y. C. - 
P. ins) -uiinas tenbeddehocéuhes ianekwitnee ania rs 
STREET RAILWAY “accident”; negligence 
presumed. Smith v. St. Paul City Ry. Co, (Minn. 
m SE npias wkenahakneana ‘ 490 
s :T. See Dedication. 
Ss R Y. Compenézation under entire contract for 
labor, including Sunday, not enforceable. Williams | 
v. Hastings (N. H. 8. Cc): , REE es 
Contract on. Richmond v. Moore (Ill. 8. C.), Ab.. ... 58 
Travelling on, no defense in negligence. Knowlton 
¥. Mil, City Ry Co: (Wis. B.C.), BD 2. ococ.  cccsseee 3 
One injured while working a, ‘cannot recover. Day 
v. Highland St. R. Co. (Maas. S ae 
See Contract. 
SURETY bond for faithful performance ; Gamease: 
interest on penalty. Clark v. Wilkinson (Wis. 8 C.), 


~ 


of collecting agent ; when not liable for default; 
discovery; discharge; chanene epee Insur- 
ance Co. v. Scott (Ky. App.), A 
Not discharged by agreement to forbear suit. Mich. 
State Ins Co. v. Soule (Mich. 8. ¢ 
— ee discharge. Bramble v. Ward. (Ohio, Ss. o> , 


When and when not discharged: parol evidence. 
Smith v. Freyler (Mont. S. C.), Ful 
Discearee of surety by dealings wish 1 principal. Ward 
vy. Nat. B. of New Zealand (Eng. P. C.), Ab ... nek ee 





SURETY--Continued. Page. 
For one partner is not for firm. ape v. Liberty Imp. 


Bauk (Ohio, 8 
o. ee bond. 'Lammon vy. Feusier (U. 8. 8. C.), oo 
EN cnckc caer wice hams shape cities bo ieetas Saeenneeee 7 
Surety on replevi in for administrator. State v. aa 
(Mo. Ab.. 155 
Right of action against principal. Clay v. - Severance 
(Vt. 8. C.), Ab rake 


“See “Attachment. 


TAXATION. Abatement of fox not revocable. U. 


v. Alexander (U. 8. 8. C.), coe 
Exemption: building used for religious purnoses. "St. 
Mary's Church v. Tripp (R. 1.8. C.), A 498 


—— not assignable; constitutional law; impairing. con- 
tract; when Federal Court will not follow mae 
y+ ed Louisville & N. R. Co. v. Palmer (U. 8. 8. C.), 
BO. ka dike 0e4s+ 00:4) <a eake 
Federal, of notes for cieoubation: notes e payable i in 
goods. Matter of Aldrich (U. 8. D. 316 
Legislature may repeal exemption. OShiner v. Jacobs 
(lowa, 8. C.), Ab " 313 
Sale for; “government bidding it ny title of owner of 
Surplus. U.S. v. Lawton (U.S. 8. C.) Ab.. 14 
: a 83412: what not * ‘note within meaning 

wy: U. vy v. moter pea Sere . BBS 
TELEGRAPH. Notte e limiting liability as to mes- 
sage. Jones v. W. U. Tel. Co. (U. 8. C. C., Ark.), Ab. 

For transmitting stock quotations ; may not discrimin- 
ate. Friedman v. Gold & 8. Tel. Co. (N.Y.S.C.), N. 383 

See Damages; Highway. 

ENAN: See Landlord and Tenant. 

ENDER. See Damages. 

TE. Computation of ; whether Sunday i lee luded or 
excluded. Cressey v. Parks (Me. 8. C ), uM 
LE. Assertion by force. Hopkins Y. ‘Dickson 

oe & SAS aero eee ore ee 295 

Cloud upon ; void tax sale; action premature. Clarke 
v. Davenport (N. Y. App. , 

To timber cut on mortgaged tok 
worth (N. H.S. C.), Fu 

See Grant. 
TOWN. Boundaries by prescriptions irregular action 
of county weaee acquired in. Sherry v. Gilmore 
(Wis, 8. Ab.. 38 
Overflow of AF embankment made by owner, no 
defense. Parker v. Nashua (N. H. eee 314 
See Municipal acaneaman. 
TRADE-MARK. Innocent purchaser for private 
use liable for infringement. Upmann vy. Forester 
Ck: OA eee 
‘“Valveoline;” ‘* valveoleum.’ 
(Eng. Ch. D.), N... one 
“See Contract. 
TRESPASS. Action by mortgagee ; acts done when 
out of possession ; arenes by mortgagor. Bellows v. 
Railroad (N. H.8.C.), 4 ee 

Injunction ; admiralty Sestadiction. “Turner v ‘Stewart | 
(Mo. 8. C.), 495 

Tearing down church; : bishop as owner. “Heiss v. . Vos- 
burg (Wis. 8.C.), A F oscesvcae Gee 

See Highway; Officer. 
TRIAL. New, on account of favor by attorney to 
juror. Ensign v. Harney (Neb. 8. C.), Ab._ ....... 238 
— to be heard by counsel ; restriction of. Douglass 
. Hill (Kans. 8. C.), Ab. 
See Criminal Law ; Jury ; Verdict. 
TRUST Attechment, foreign n; estoppel. Forrist v. 


R : 
Bellows (N. H 
“Tt. a ‘*heirs at law.” ‘Merrill v. Preston (Mass. 
C.) 


Leonard v, Wells 


PERM 216 
Taking "title for others ; pleading; responsive ‘allega- 
tions; conclusiveness. Berry v. Sawyer (U Cc. 
6 ORE SE PERS ae 495 
Trustee fraudulently misappropriating funds; severally 
and jointly liable; soporte & ennererentg ; Cause re- 
TUR REE Publ hint 4 - z. . Ab a 7 
ublic + Kd, 't oug charter for- 
feited. Pitts., McK. & Y. R. Co v. Comm. (Penn. 
Ss. 


© .), BD. occ cvccccee oeeeeseee Cece ccccscccccesccccecees ° 


USURY. Agreement to pay lawful interest in ad- 
vance is usurious. Insurance Co. v. Carpenter (Ohio 
8.C.), 


See Conflict of Law. 


VERDICT. Averaging damages, when valid. Dodge 
v. Carroll (N. H. 8. C.), Ab. 295 
Judge entering jury room ; when cause for setting 
aside. Helmbrech v. Helmbrech (Minn. 8. C.), Ab.. 357 

Opening and closing; venue charged ; impartial a: 
—— of counsel. Hilliard v. Beattie - haabes S, P 


VILLAGE. “See Municipal Corporation. 


WAGER. When action lies against stakeholder. 
Okerson v. Crittenden (Iowa 8S. C.), AD... see ceee see. BIB 
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WAR. Action to compel payment of legacy ; Confed- 
erate geqtwention no defense. 


(U. 8S. 8. NrY paceatanwall 
WARRA NTY ” Implied upon sale of mopatnoouces 
gree le. Kellog Bridge Co. v. Hamilton(U. 8. 8.C.), 


0a *o$ of ee property. Warder v. Bowen nae 


pty Damages; Ne gotiable “Tnstrume nt: Sale. 

WATER AN VATER-COURS Convey- 
ance of street along water side to U nited States. Po- 
tomac Steamboat Co v. Upper Potomac 8. Co. (U 
8.8. C.), Ab. 

Pollution of stream ‘by mining Operations ; increase of 
stream not defense or counter- — Sanderson v 
Penn. Coal Co. (Penn. 8. C.), age ee 

Prescription to flow ; what tS City of Au- 
gusta Vv. Moulton (Me. 8. C.), Ab...... .... 


Right of diversion by railroad. Anderson y. Cincin- , 
“Post 


nati So. R. (Ky. App.), . 
Right of owner of erste bed as ‘against public. 
v. Kreischer (N.Y.3S. s ? 
.— ~ to take from one ae ‘excludes ‘every other. 
Warden v. Balch (N. H. S.C.), Ab.. 


Use limited by lease ; legal remedy no bar to equitable a 


Stevens v. Griffith 
455 


. 


: 215 


236 


interference. Lawson v. Menasha (Wis. 8. C.) 375 
AY. Private ; obstruction; derivation from nec = 
sity; need not remove nor sue for damages, Haley 

eT Ff A Se oe eee rae 376 
WHARF. Right to post en: damages. The 

St. Lawrence (U.8. D.C., ‘Penn.), A . 518 
WILL. Bequest to corporation not pera by ‘fee t 

that wares is corporator. Quinn v. Shields (lowa ons 

Di bhenbe . «$s senuens. cope sds oscacn am 
Cc har itable use; when not void for uncertainty. “Quinn 

v. Shields (Iowa, m. OG) ae.....<. 313 
Lonstruction; forfeiture of estate in case ‘of non- “resi- 
dence , what is residence. Warner v. Moir (Eng. 

_ *) | & Page ee 378 
Deena ot ‘* heirs ” in. Keay v. Boulton (E ng. “Ch. 

Giecs ve Sikeeies sbbsdcnebned se6ancsanedbteneeaen 2 








Page. 
Harriman v. ae 


WILL--Continued. 

Devise not void for uncertainty. 
man (N. H.S8. C.), Ab.. 

aw ee per stirpes. 


Domicil of testator determines construction of. 
rall vy. Wallie (N. J. Ch.), Fu 
Gift, oceate : 
Garvin (Eng. 
wha « or ‘dan ; lapse. 
(Eng. Ch. D.), Ab.... an 
—; of income: when goes to residence after ¢ death 
of Jegatee. Middleton's Appeal (Penn. 8. C.), Ab... 372 
; for life; survivor. Matter of Hill & “Ye 
(Eng. Ch. D.), 
——; when of use conveys absolute estate, and w rhen 
not. Mansfield v. Mansfield (Me. 8. C.), Ab........... 205 
Mental incapacity Rice v. Rice (Mich S. ©.), N. 
eae ‘rent” for ‘‘real.”’ Baird v. wane her (Miss. 


378 
‘Shires v. Ashworth 


PMNS. 60.6, 6 O> 4nbs 6606 O00b62's0 6050. a0 Sear edecees 
Revocation, what necessary ‘to be valid. 
Ludd’s Will (Wis ull 
Sale of real estate ; discretion of executor; ‘commis- 
sions. Hancox v. Meeker OS Pe 516 
‘*Sole and unmarried ” anes. 
ham’s Trusts (Eng. Ch. > Perera 
Survivors or their legal ei ‘daughter x i 
CA Quan take. veteppeouahe Bourquin raneoeag 
) 


mt sree por paver reserving use. Kelleher vy. 
Kernan (M 
Undue influence ; : a presumed ; ‘circumstantial evi- 
dence ; husband and wife. Sheppardson vy. Potter 
Se Be Pe eerie eer 498 
What time * surviving” ’ relates to. “Denny y. _ Kettell 
(Mass. S C.). 7 57 
See Action : Contract ; Gift; "Probate Law. 
WITNESS, Religious faith. eaten v. Buc aan 


(N. H. S.C), N. soee «+s 64 
WORDS” 


See De finition, 











